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Gul) 203 
Art. 226 — Locus standi — Govern- 
ment order confirming auction sale under 
‘Displaced Persons (Compensation and Reha- 
-bilitation) Act — Petition challenging said 
order — Validity. 1976 Rajdhani LR 11, 
Reversed (Feb) 48 C 
——Art. 226 — Collection of 50% of Ex- 
cise Duty stayed by High Court — 
of vacation of stay (Apr) 92 A 


——Art. 226 — Issue as to what was the 
‘effect of Court’s order on the term of con- 
‘tract — Petition would be maintainable as 
it did not seek to -enforce the term of con- 
tract (Apr) 92 B 
—Art. 226 — Tade —- Writ petition filed 
6 months after impugned decision. of Uni- 
versity — Delay caused in making represen- 
-tations to University authorities —- No. un- 
due delay on the part of. petitioner in filing 





petition . (Sep} 241 A 
—Art 26 — Locus standi to file writ 
petition (Sep) 241 B 


——Art. 226 — Owner contesting claim of 
Commissioner as to. certain construction be- 
ing unauthorised. — No evidence to support 
his claim — Construction relates to past 
construction — This is disputed question of 
fact — Extraordinary writ jurisdiction can- 
not be invoked (Sep) 246 D 
——Arts. 226 and 14 — Trade with the 
State — Citizens’ right to equal treatment — 
Apbitrary -action though made after hearing 
the affected party could be quashed under 
Art, 226 (Sep) 260 A 
~—Arts, 226 and 299 — Arbitrary black- 
disting of a trader quashed (Sep) 260 B 
-—-Art. 226 — Educational institution — 
“Disciplinary enquiry against student — Stu- 
dent not found in hostel — His residence 
‘also found locked and. therefore notice past- 
-ed on door — Student avoiding to appear 
-before Disciplinary Committee — Non-ser- 
wice of notice held did not confravene 
-principles of natural justice (Dec) 381 A 
-—~Arts. 226, 19 — Educational institution 
“ Disciplinary action against student — 
‘Scope. — -Student indulging in violence and 





Effect - 
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Constitution of India (contd) 

unfair practice — Debarred from attending 
campus pending criminal cases against him 
— Amounts to preventive action — Prior 
notice not necessary — No infringement of 
any fundamental rights (Dec) 381 B 
——Art 299 — See Ibid, Att. 226 


(Sep) 260 B 
Contract Act (9 of 1872), S. 2 (b) — See 
Arbitration Act (1940), S. 20 - (Mar) 61 


——S. 9 — See Constitution of India, Arti- 
cle 226 (Sep) 260 B 
--—S. 25 (3) — Contract to pay time-barred 
debt — Ingredients of — Writing must con- 
tain an understanding to pay Jun) 165 
——S. 25 (3} — Delhi Rent’ Control Act 
(59 of 1958), S. 14 (1) (a) — Notice by land- 
‘lord demanding arrears of rent including 
time-barred rent — Reply letter by tenant 
stating that rent could be collected in cash 
or by cheque without disclosing amount of 
rent — It does not amount to agreement to 
pay time-barred rent within S. 25 (3) 


- (Dec) 354 A 
<—S. 45 — See Civil P. C. (1908), O. 1, 
R. 10 (Feb) 34 


—S.:171 — Banker's lien on property of 
-customers in its hands — Nature of — 
General lien and particular lien — Distinc- 


tion (May) 126 
.——-S, 182 — “Agent” — Who is — Deter- 
mination.. (Aug) 212 A 


—S. 213 — Suit for rendition of accounts 
— It is maintainable even at the instance of 
agent on equitable considerations (Oct) 279 
Court-fees Act (7 of 1870) 

See under Court-fees_and Suits Valuations. 


COURT-FEES AND SUITS. VALUATIONS 
—Courtfees Act (7 of 1870), S. 7 (v) (e), 7 
(xi) (cc) — Suit for recovery of possession 
from legal heirs of deceased tenant — Suit 
for the purpose of Court-fee, is to be valu- 
ed under S. 7 (11) (cc) and not under Sec- 
tion 7 (v) (e). 1975 Rajdhani LR (Notes) 
124, Overrated; AIR 1928 Cal 753 (1) and 
AIR 1968 Punj 302, Diss. from (Mar) 67 
——S. 12 Gi) — See Civil P. C. (1908), O. 41, 
R. 23 (Nov) 328 
—S. 19-H, Sch. II, Annexures A’and B . 
— Application for grant of probate — 
Valuation of property by petitioner — Col- 
lector is empowered to object to valuation 
— No objection raised — Re-appraisal of 


‘valuation by Court and demand for addi- 


tional duty — Improper (Jul) 184 
——S. 196 — See Arbitration Act. (1940), 


"S. 30 (Apr) 106 A 
——S. 197 — See Arbitration Act (1940), 
S. 30 ; (Apr) 106 A 
——-Sch. 3, Annexs. A and B — See Ibid, 
S. 19-H Gul) 18L.. 
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Court-fees and Suits Valuations (contd.) 
—Suits Valuation Act (7 of 1877), S. 11 — 
See Civil P. C. (1908), O. 41, R. 23 


(Nov) 328 


DEBT LAWS 


—Displaced Persons (Debts Adjustment) Act . 
(70 of 1951), S. 2 (6) — Debt — Definition. 


of — Displaced person incurring substantial 
portion of loan prior to 15th Aug. 1947 from 
a bank under ‘overdraft account — It is 
“debt” within. the meaning of S. 2 (6) 

(May) 121 C 
— S. 2 (10) — A person residing both at 
Lahore and Jullundur prior to partition — 
Becoming unable to manage his properties 
lying in West Pakistan due to partition — 
Held, heis a “displaced person” 

(May) 121 B 


(May) 121 B 
(May) 121 D 
(May) 121 D 


———§. 5 — Applicability 
—Ss. 17, 37 — Scope 
—§, 37 — See Ibid, S. 17 . 


Delhi Administration Act (19 of 1966), S. 34 
— Contract between a Company and Union 
of India on behalf of Delhi Administration 
— Dispute between parties referred to arbi- 
trator — Award relating to Delhi Admin- 
istration and not to President óf India as 
required by S. 34 of Delhi Administration 
‘Act — Immaterial — Administrator can act 
on behalf of Union of India (Jun) 159 A 
——S. 34 — Decree against Delhi Admin- 
istration — Execution —- Property of Union 
of India can be attached (Jun) 159 D 
Delhi Municipal Corporation Act (66 of 
1957) 
See under Municipalities. 
Delhi Municipal Corporation Property 
Bye-Laws (1959) 
See under Municipalities. 
Delhi Rent Contrél Act (59 of 1958) 
See under Houses and Rents. 
Delhi Sales Tax Act (43 of 1975) 
See under Sales Tax. _ 
Delhi University Act (8 of 1922) 
See under Education. 
Delhi University Ordinance 
See under Education. 
Designs Act (11 of 1911), S. 51-A (1) (a) (iii) 
— “New or original” — Additions in shape 
of mirror available in market — Do not 
constitute a- mirror new: or original in design 
f (Apr) 95 
Displaced Persons (Compensation and Reba- 
bilitation) Act (44 of 1954), S, 33 — Revi- 
sional powers of Central Govt. — Powers 
can be exercised suo motu and at any time 
(Feb) 48 B 


Tas 


Dehi University Act. {8 of 1922), 


Displaced Persons (Compensation -and | Reha 
bilitation) Rules (1955), R. 92 (3), "Proviso — 
Substantial injury — Meaning. . 1976 - Raj-. 
dhani LR 11, Reversed (Feb) 48 A 
Displaced Persons (Debts Adjustments) ` Acti 
(70 of 1951) 
See under Debt Laws. 


EDUCATION: 

Ss. - 23. 
and 30 — Delhi University Ordinances, Ordi-- 
nance IV -- Inter-University Migration to. 
Second Professional M. B. B. S::Course — 
Ordinance IV applies —No conflict between: 
Ordinance IV and resolution of Academic: 
Council dated 15-1-1980 — ‘Migration when. 
can be permitted (Sep) 241 C 
-——S. 30 — See Ibid, S. 23 (Sep) 241 C 
Delhi University Ordinance, Ord. IV — 
See Education — Delhi University Act (1922),. 
S. 23 (Sep) 241 C 


Easements Act (5 of 1882), S. 4 — See Pun- 
jab Pre-emption Act (1913), S. 16, Cl. Fifthly- 

- (May) 118° 
Electricity Act (9 of 1910), Ss. 5 (1), 7-A: 
and 52 — Business of supplying electricity 
— Sale of, to State Electricity Board — Dis- 
pute regarding purchase price referred to: 
arbitration — Determination is ‘award’ sub-- 


ject to Arbitration Act — Can be made 
Rule of Court (Apr) 81 
+S. 7-A — See Ibid, S. 5 (Apr) 81 
— S. 52 — See Ibid, S, 5 (Apr) 81 
Evacuee Interest (Separation) Act (64 of 
1951), Ss. 10 (a) (iv), 20 — Competent Off- 
cer — Powers of — Evacuee property. 
C. W. No. 722 of 1972, Dj- 8-2-1980 (Delhi), 
Reversed (Feb) 39° 
~—§, 20 — See Ibid, S. 10 (a) Gv) 

(Feb) 39 


- Evacuee Interest (Separation) Rules (1951),. 


R. 11-D (10), (11), (© (12) — Appellate Off- 
cer Setting aside auction sale at instance of ` 
objectors — Objectors not taking part in. 
sale — No irregularities or fraud caused in 
conduct of sale — Order of Appellate Om- 
cer would not be justified (Dec) 391 A 
——R. 11D (15) (a) — Objection to auction 
sale filed beyond period prescribed under — 
Effect (Dec} 391 B: 
Evidence Act (1 of 1872), S. 85 — Power of 
attorney executed and authenticated before 
Notary Public — Person -objecting not ad- 
ducing any evidence to the contrary — Pre- 
sumption that power of attorney was duly 
executed and authenticated by Notary Pub-- 
lic arises (Aug) 222 A. 
S. 114, Illus. (f) — Registered A. `D- 
letter and letter under certificate of posting 
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Evidence Act (contà) -` 
_sent:to father and his dàughter on 


same 
address. — Presumption as to posting 
: (Apr) 106 B 


ag 114; Illus.: (£) — Notice sent to tenant. 


under certificate of posting — -Address on 
envelope containing notice admitted to be 


correct — “Service: of notice ‘is presumed . 

: oe: 169 B 
s, 115 — Promissory estoppel. Ap- 
plicability / > (Nov) ` ‘314 B 


Fatal Accidetts Act (13 ‘of 1855), S. 1-A — 
See also Motor Vehicles Act (1939), Sec- 
tions 110-A to 110-F (Mar) 71 A 
——S. 1-A — Fatal accident — Legal repre- 
sentatives entitled to claim compensation 


(Mar) 71 B 

-———_Ss. 1-A and 2 — Fatal accident — Com- 

pensation — Computation of (Mar) 7A C 
—S. 2 — See 

(1) Ibid, S. 1-A Mar) nc 

(2) Motor Vehicles Act (1939), Ss. 110-A 

to 110-F - (Mar) 71 A 


Foreign Exchange Regulation Act (46 of 
1973), S. 29 — See also Evidence Act (1872), 
S. 115 (Nov) 314 B 
—Ss. 29 and 39 — Administrative instruc- 
tions issued by Ministry of Finance in 1962 
. and on 25-2-1980 — Restriction imposed on 
according approval to non-resident citizens for 
engagement of foreign artistes of various 
types for holding of shows for fun — Does 
not violate Art. 19 (1) (g) of Constitution 
(Nov) 314 A 
—Ss. 29, 30 — Administrative instructions 
issued by Finance Ministry in 1962 and on 
25-2-1980 — Instructions, scope of 


(Nov) 314 C 
—S. 30 — See also 
(1) Ibid, S. 29 : (Nev) 314 C 
(2) Evidence Act (1872), S. 115 ` 
(Nov) 314 B 
—S. 30 — Permission under — Necessity 
of (Nov) 314 D 
——S. 39 — See Ibid, S. 29 (Nov) 314 A 


HIGH COURT RULES AND ORDERS 
—Punjab High Court Roles and Orders 
VoL 5, Chap. 1-A, R. 7 — See Civil P. C 
(1908), S. 115 : (Tul) 202 


Hindu Marriage Act (25 of 1955), S. 12 (1) (a) 
— Impotency within meaning of S. 12 (1) (a) 
— Evidence and -proof 
—S. 12 (1) (©) — Concealment of factum 
of suffering of wife from incurable: 
phrenia — Case falls under S. 12 (1) (0) — 
Annulment can be granted (Sep) 253 
—S. 13 (1) Ga} — :Wilful refusal to fulfil 
matrimonial obligations in certain circum- 


(<—S. 25 — See Ibid, S. 24 


(Mar) 53 C - 
schizo~ 


- give. 


Hindu Marriage Act (contd.) - 

stances can amount to cruelty E 53 A. 
——S: 13 (1) (ib), Expln. — Desertion — 
What is not ` (Mar) 53 B- 
——Ss. 24, 25 — Applications for perma-- 
nent alimony‘and for interim maintenance: 
by wife — Plea that as she is leading un- 
chaste life, application for alimony woulkd- 
ultimately be rejected and therefore interim. 
maintenance should not be granted — Held, 
no ground to refuse maintenance — Conduct, 
is however, relevant while considering quan-- 
tum (Apr) 99 A. 
—Ss. 24, 25 — Expression “any proceed- - 
ings under this Act” occurring in S, 24 — 


‘Includes application for permanent alimony 


— Application under S. 24 for interim main-- 
tenance during pendency of  applicatidn- 
under $. 25 is maintainable (Apr) 99 Be 
(Apr) 99 A, B- 


HOUSES AND RENTS 
—Delhi Rent Control Act (59 of 1958),. 
S. 2 (1) — Benefit of amendment — Avail-- 
able only if tenancy is for residential pur- 
pose (May) 129 B- 
——S. 2 (1) — Tenant who is (May) 129 D. 
-—S. 14 (1), Proviso (a) — See also 

(1) Ibid, S. 15 (1) . (Jan) 7 

(2) Contract Act (9 of 1872), S. 25 (3) 
(Dec) 354 A.. 
(3) Transfer of Property Act (1882), Sec-- 
tion 113 (Nov) 344 C 
—S, 14 (1) (a) — Notice of demand to 
tenant by Regd. Post as well as under certi— 
ficate of posting — Date of service of notice 
is the date on which notice was last served’ 


upon addressee (Jun) 169 A. 
——S. 14 (1) (a) — Eviction under — Con- 

ditions for (Jul) 199 B- 
—-Ss. 14 (1) (a) and 15 (1) — Order re- 


quiring tenant to deposit rent under S. 15 (1) 
— Delay in depositing rent due to some- 
mathematical error — Controller could pass- 
fresh order in addition to previous and not 
in supersession of previous one 

(Aug) 219 B: 
——S. 14 (1) (a) — Words “arrears of rent™ 
in S. 14 (1) (a) — Meaning — Notice -of 
demand for arrears of rent by landlord —. 


. Tenant is not bound to pay time-barred rent: 


under S. 14 (1) (a) (Dec) 354 B: 
——S. 14 (1) (a) — Eviction on ground of- 
non-payment of rent — Facts constituting; 
cause of action for eviction indicated 

(Dec) 354 C` 
——S. 14 (1) (e) —. Suit for eviction — 
Bona fide requirement — , Evidence and 
proof — Occupation of tenanted premises at. 
higher rent by landlord alone is not conch- 
(May) 146- 
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Houses & Rents — Delhi Rent Control Act 
_ (contd) ` i 
——S. 14 (1) (e) — Eviction petition — Can 
be signed, verified and filed by persons hold- 
ing power of attorney on behalf of landlord 
— Not, necessary that landlord himself must 
sign and verify eviction petition 

, f MR (Aug) 222 B 
-——S. 14 (1) () — Eviction — Bona fide 
equirement — One of the ingredients not 
pleaded in eviction application — Amounts 
to non-disclosure of cause of action — Peti- 
tion liable to be rejected (Nov) 305 
S. 14 (1) (e) — Eviction order after 
bona fide requirements of landlady proved — 
.No infirmity in law or error in exercise of 
„Jurisdiction in granting eviction by Rent Con- 
‘troller. (Nov) 337 B 
—S. 14 (1) (e); — Eviction of tenant on 
ground of bona fide requirement of landlord 
— Landlord occupying. premises of his 
father on leave and licence basis only — 
Tenant cannot resist his claim for eviction 








l (Dec) 359 E 

—s. 14 (1) (a), (2) — See Ibid, S. 15 (1), 
3) (Nov) 344 A 
——S. 14 (1) (j) — See Specific Relief Act 
(1963), S. 38 - (Mar) 77 B 
Ss. 15 (1) and 14 (1), Proviso (a) — 


Eviction petition under S. 14 (1), Proviso (a) 
— Rate at which rent should be directed to 
Joe paid is the rate of standard rent already 
determined - (Jan) 7 
-—S. 15 (1) -—~“By the fifteenth of each 


-succeeding month” — Meaning of — Month 
-does not mean calendar month. 1974 Rent 
‘Cas 66 (Delhi), Overruled (Apr) 101 


-——S. 15 (1) — Deposit of rent — Tenant 
faising defence denying relationship of land- 
dord and tenant — Final decision on the 
question is not condition precedent for pass- 
ing order under S. 15 (1). -1973 Ren CR 
240 (Delhi) and ILR (1975) 1 Delhi 96, Over- 
auled; AIR 1972 Delhi 275 (FB) (Pt. A), 
Wield ne longer good law in view of AIR 
1977 SC 1986 (Sep) 269 (FB) 


S. 15 (1) — Words “arrears legally re- 
coverable” in S. 15 (1) — Meaning — 
Amounts which tenant may be ordered to 
‘deposit uader §.°15 (1) indicated 

(Dec) 354 D 
—Ss. 15 (1), B, 14 (1) (a) (2) and 44 — 
*Order under S. 15 (3) read with sub-sec. (1) 
should be strictly construed — Tenant uni- 
laterally could not withhold rent adjusting it 
“for expenses for repairs — Conditions under 
S. 44 also not complied with — Tenant 
~evicted for disobeying order under S. 15 (3) 

(Nov) 344 A 
——Ss. 15 (1), (7) and 39 — Delay in depo- 
siting rent for one month on ‘account of 





_ Insurance Act (4 of 1938), 


is not vague. 


Houses & Rents — _ Delti | Rent Control Act 
(contd.) . 

mathematical error on part of tenant — 
Default was neither wilful nor deliberate — 
No ground to strike off defence of tenant 
under S. 15 (7). . (Aug) 219 A 
——S. 15 (7) and (1) — Rent Controller not 
bound to strike out deferice under S. 15 (7) 
for breach of order under S. 15 (1) 

. (Nov) 344 B 
-—S. 25-B — Object is to provide speedy 


remedy — Suit for eviction — Leave to 
defend asked on several grounds -—. Some 
grounds found without substance -— Court 


can restrict leave only to one or more rel- 
evant points (Aug) 239 


S. 25-B (8) — Revision — Eviction — 
Rent Controller assessing evidence — No 
material evidence ignored nor any extrane- 
ous circumstance taken into account — High 
Court..is not justified in interfering. in fac- 
tual appraisements without legal implications 





involved in them ` (Nov) 337 
——S. 25-B (8) — Revisional powers of 
High Court — Scope (Dec) 359'A 


—s. 39 — See: aie Ibid, S. 15 (1), (D) 

(Aug) 219 A 
——S. 39° and Civil P: C. (1908), ° S. 100 — 
Procedure to be followed in second appeal 
under S: 39 of Rent Act - (Aug) -217°A 
—S. a See Ibid, S. 15 (1), (3) 


(Nov) 344 A 


S. 45 — Material 


facts — What constitute —- Inaccurate 
description of occupation in the proposal — 
Effect (Jun) 171 
Interpretation of Statutes — Meaning of 


words — Words of mixed and wavering con- 
tent — Meaning of such words must be 
gathered from context in which they are 
used (Nov) 348 C 


‘Land Acquisition Act (1 of 1894), Ss. 4 and - 


5-A — Notification seeking to acquire thou- 
sands of acres of land for purpose of plan- 
ned development of Delhi — Purpose stated 
AIR 1973 Delhi 275, Reversed 

(Feb) 30 A 
—s. 4 — Publication of Notification — 
Very large area sought to be acquired — 
Proof of. public notice in respect of parti- 
cular land — How far necessary — Inter- 


ference in writ proceedings. Civil Writ 
Petn. No. 713-D of 1963, Dj- 12-7-1971 
(Delhi), Reversed . Jul) 203 A 


——S. 4 — Notification under — Interpreta- 
tion of — Notification exempting “shrines” 


— + erele “tempie Kaget not “shrine” 


i A Gu) 203 C 
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Limitation Act (contd.) 


Land Acquisition Act (contd.) 
-———S. 5-A — See. also Ibid, S., 4 

(Feb) 30 A 
—S. 5-A Release of land covered by 
‘Notification — Effect — Subsequent acqui- 
‘sition of same Jand not barred 


(Jul) 203 B 
——S. 48 Delhi Municipal Corporation 
Act (66 of 1957), S. 313 (5), Proviso — With- 
-drawal of lands of societies from acquisition 
-on condition of approval of layout plans by 
-Corporation Layout plans of certain 
societies not approved by passing resolutions 
— Their lands cannot be said to be with- 
drawn (Feb) 30 B 
"Letters Patent (Delhi), Ci. 10 — “Judgment” 
— See Requisitioning and Acquisition of 
“Immoveable Property Act (1952), S. ił 

(Dec) 366 A 


‘Limitation Act (36 of 1963), S. 3 See 
‘Evacuee Interest (Separation) Rules. (1951), 


R. 11-D (15) (a) '(Dec) 391 B 
—S. 5 — See also ara 
(1) Ibid, S. 29 (2) (Feb) 18 


(2) Arbitration Act (1940), S. 20 
' (Jul} 193 
Ss. 5, 14 — Condonation of delay 
‘Mistaken advice by Senior Counsel if con- 
stitutes “sufficient cause”. and “good faith” 
(Jan) 14 
-——S. 5 — Delay in filing appeal: — Appel- 
-lant failed to explain — Delay could not be 
. condoned (Aug) 215 
——S. 12 — Exclusion of time for obtain- 
-ing certified copy of decree — Plan which is 
part of decree — Time required to take copy 
-of such plan also ee to be excluded 
(May) 129 E 
——%. 12 — Appeal: — Limitation — Time 
tequisite for obtaining copies of judgment 
or order is to be excluded (Jul) 184 
——S. 12 (3) — Time spent in obtaining cer- 
‘tified copy of impugned order allowed to be 
“excluded: — However time spent in obtain- 
Ing copy of order of first instance held not 
‘liable to be excluded. Case law discussed 


(Aug) 217 B 
—S. 14 — See Ibid, S, 5 Jan) 14 
——S. 27 — See Civil P. `C. (1908), O. 6, 
R. 17 (Nov) 338 
——Ss. 29 (2) and 5 — Punjab Land 


‘Revenue Act (17 of 1887 as applicable to 
Delhi), S. 91 — Property, sold by Govt. by 
‘auction — Sale confirmed — Application to 


set aside sale filed beyond 30 days prescrib- . 


ed under S. 91-— Application under Sec. 5 
to condone delay is maintainable by virtue 
ef S. 29 (2). AIR 1974 Ker 162 (FB), Dis- 
sented from (Feb) 18 


——Art. 137 — See Arbitration Act (1940),. 
S. 20 Gul) 193; (Oct) 293 A 
Motor Vehicles Act (4 of 1939), S. 63 (3) and 
proviso — Initial agreement between two 
States regulating number of inter-State per- 
mits — Increase in that number is possible 
even in absence of another agreement. 


C. W. P. No. 906 of 1977, DJ- 31-1-1979 - 


(Delhi), Reversed (jan) 9 A 
——S. 63 (3) — Right to apply for inter- 
State permits and for countersignatures there- 
on can be exercised under provisions of the 
Act as well as under Art. 19 (1) (g) of the 
Constitution (Jan) 9 B 
——S. 110-A to S. 110-F — Scope — Fatal 
accident caused by Motor Vehicles — Com- 
pensation (Mar) 71 A 
——S. 110-A — Persons entitled to apply — 
All legal representatives of deceased are 
entitled to compensation, notwithstanding the 
fact that they are or would start working 
(Nov) 319 C 
~—S, 110-B — See also Fatal Accidents Act 
(1855), S. 1-A (Mar) 71 B 
—S. 110-B — Compensation — Income of 
deceased — Determination of (Mar) 71D 
——S. 110-B — Fatal accident — Compensa- 


tion — Dependency — Calculation — Mode 


of (Mar) 71 E 
——S, 110-B — Compensation — Payment 
in lump sum — Deduction on ground of ac- 
celeration —- Not permissible (Mar) 71 F 
-~——S. 110-B — Factors to be considered in 
making award — Life expectation 

(Nov) 319 B 
——S. 110-F — See Ibid, S. 110-E ; 

i (Mar) 71 A 

——S. 116 — Deceased more than half-way 
across road — Taxi coming at high speed, 
striking deceased with great force and stop- 
ing. after covering distance of about 15” — 
Held accident resulting in death of deceased 
was due to rash and negligent driving 

Non. 319 A 

MUNICIPALITIES 


—Dedhi Municipal Corporation Act (66 of 
1957), S. 124 — Delhi Municipal Corporation 
Property Tax Bye-Laws (1959), R. 3 — As- 
sessment of house tax — Proposal -to increase 
rateable value — Objection of assessee must 
be decided before authentication of list. 


R.-S. A. No. 98-D of 1964, D/- 19-5-1971 


(Delhi), Reversed Gul) 179 
——S. 313 (5), Proviso — See Land Acquisi- 
tion Act (1894), S. 48 (Feb) 30 B 
——S. 337 (1) — Application for revalidation 
of original plan or extension of time — Ap- 
plicability of S. 337 (1) (Sep) 246 B 
——S. 341 — Extension of time for con- 
struction — Application filed after expiry of 


. 


1E 


‘ 


“12 

Municipalities — Delhi Municipal Corpora- 
tion Act (contd.) 

period prescribed at the time of sanction — 

Extension cannot be given under S. 341 





(Sep) 246 A 

S. 471 — Powers of Commissioner to 
Teview the decision of Deputy Commissioner 
(Sep) 246 C 


—Delhi Municipal Corporation Property Tax 
Bye-Laws (1959), R. 3 — See Municipalities 
— Delhi Municipal Corporation Act (1957), 
S. 124 (Jul) 179 


Parttership Act (9 of 1932), S. 19 (2) (a) — 
See Arbitration Act (1940), S. 30 

(Apr) 106 A 
——Ss. 46, 48 — Partnership dissolved by 
death of a partner — Preliminary decree for 


accounts of the partnership — Commissioner: 


appointed to go into the accounts — Proce- 
dure to be followed by Commissioner ` 

: (Jul) 208 
——S. 48 — See Ibid, S. 46 (Jul) 208 
Powers of Attorney Act (7 of 1882), S. 2 — 
See Houses and Rents —- Delhi Rent Control 
Act (1958), S. 14 (1) (e) (Aug) 222 B 
Public Premises (Eviction of Unauthorised 
Occupants) Act (40 of 1971), Ss. 4, 5 — Dis- 
pute as to tenure of lease of public premises 
— Matter can be referred to arbitration as 
per agreement, notwithstanding the fact that 


Estate Officer, may- have chosen to take 
action under Act (Oct) 293 C 
—S. 5 — See Ibid, S. 4 (Oct) 293 C 
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AIR 1981 DELHI 1 
FULL BENCH 
AVADH BEHARI ROHATGI, §, B. WAD 
AND B, N. KIRPAL, JJ, 

Narula Trading Agency, Petitioner v, 
Commissioner of Sales Tax, Delhi, Re- 
spondents, 

Sales Tax Case No. 20 of 1979 and 
Ta Tax Ref, No, 23 of 1979, D/- 26-9- 


Delhi Sales Tax Act (43 of 1975), S. 45 
(7) — Scope of — Reference to High 
Court — Application for stay — Not 
competent — Inherent jurisdiction under 
8. 151, C. P. C. — Not attracted, 


Section 45 (7) is addressed both to the 
Appellate Tribunal and to the High 
Court. It is comprehensive in scope and 
sweep, It creates an express prohibition, 
Power to stay is ancillary to the appel- 
late jurisdiction, But in reference pro- 
ceedings the legislature in its wisdom has 
ee thought fit to confer the power of 

y. 


Therefore, an application to the High’ 


Court for stay of recovery of tax is not 
competent because it has no power of 
stay. Whether the referencé is made to 
the High Court by the Appellate Tribu- 
nal under Section 45 (1) or whether the 
reference comes before it on `a 


direction 
by the High Court under Section 45 (2). 


and (3), the High Court will have no 
power to stay recovery. 
(Paras 6, 15, 20, 21, 22, 25, 20) 


Inherent jurisdiction of a court can be 
invoked only when there are ‘no = 
KX/KX/F848/80/SSG 
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provisions to meet the necessities of a 
case. Where there are specific provisions 
the inherent jurisdiction cannot be in- 
voked, Thus the High Court has no power 
to grant stay under Section 151 of the 
Code of Civil Procedure or ex debito 
Justitiae, (Paras 28, 29) 


` Cases Referred : Chronological Paras 


1978 Tax LR 332: 111 ITR 330 (Delhi) 30 


AIR 1970 SC 352 l 12 
AIR -1969 SC 430: ¥1 ITR 815 13 . 
AIR 1968 SC 36 12 


AIR 1957 Andh Pra 672: 29 ITR 22: 1956 
Al LJ 61 30 
AIR 1956 Bom 509 12 
(1939) 1 KB 748; 160 LT 402: (1939) 1 
All ER 809, Hall Brothers Steamship 
Co, v. Young . 26 
AIR 1935 PC 85: 1935 All LJ 578 28 
(1873-74) LR 5 PC 134, Cargo Ex Argos 


. 19 
(1844).8 ER 1034: 8 Jur 793, Sussex Peer- 
age Case 19 


P, N. Bhardwaj and S. K. Sharma, for 
Appellant; B, N. Lokur and Mohinder 
Pratap, for Respondent, ` 


AVADH BEHARI ROHATGI, J. :— 
The question that arises for our conside- 
ration in this Full Bench reference does 
not seem to have been considered hy any 
court, Perhaps the reason is — so it 
seems to us — that the. answer is very 
obvious, The question referred to us is 
“whether in a reference which is pend- 
ing or where an application has been fil- 
ed under Section 256 (2) of the Income- 


-tax Act or Section 45 (2) of the Delhi 


Sales Tax Act the High Court has juris- 
diction to grant stay of recovery of tax?” 
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The question is one of law for the court, 
' and is not an issue of fact, 


2. In a sales tax case the Appellate 


Tribunal Sales Tax referred one question 


for the opinion of this court under Sec- 
tion 45 (1) of the Delhi Sales Tax Acf, 
1975 (the Act). Other questions which tha 
dealer wanted it to refer for the opinion 
of this court were refused by the Tribu- 
nal, The dealer therefore has made an 
application under Section 45 (2) for an 
order to the Tribunal to state those ques- 
tions for opinion which it has refused to 
refer, When these matters were before 


the court the dealer made an application . 


for stay of the recovery of Rs. 1,39,698/- 
which the sales tax officer had raised as 
a demand against the dealer and which 
was affirmed both by the Additional 
the Tribunal in ap- 


3. We are concerned only with the 
question of stay in this reference, Has 
this court power to stay recovery of tax 
and penalty? This is the question, AÌ 
this stage it would be convenient to set 
out Section 45 of the Acte 

“45 (1) Within sixty days from the data 
of an order passed by the Appellate Tri- 
bunal under sub-section (6) of Section 43, 
the dealer or the Commissioner may, by 
application in writing, and accompanied, 
where the application is made by a 
dealer, by a fee of fifty rupees, requira 
the Appellate Tribunal fo refer to the 
High Court any question of Iaw arising 
out of such order, and,: subject fo the 
other provisions contained in this section, 
the Appellate Tribunal, shall within one 
hundred and twenty days of the receipt 
of such application, draw up a statement 
of the case and refer it to the High Court, 

Provided that the Appellate Tribunal 
may, if it is satisfied that the dealer or 
_ the Commissioner was prevented by suffi- 

cient cause from presenting the applica- 
tion within the period hereinbefore speci- 
fied,. allow it to be presented within a 
further period not exceeding thirty days, 


(2) If the Appellate Tribunal refuses to 
state the case which it has been requir- 
ed to do, on the ground that no question 
of law arises, the dealer or the Commis- 
soner, as the case may be, may within 
thirty days of the communication of such 
refusal either withdraw his application 
{and if he does so, any fee paid shall ba 
refunded), or apply to the High Court 
against such refusal, 


(3) If upon receipt of an l application 
under sub-section (2), the High Court is. 
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not satisfied as to the correctness of the 
decision of the Appellate Tribunal, it 
may require the Appellate Tribunal to 
state the case and refer it and on receipt 
of such requisition, the Appellate Tribu- 
nal shall state the case and refer it ac 


- cordingly, 


(4) If the High Court is not satisfied 
that the statements in a case referred to 
it are sufficient to enable it to determine 
the questions raised thereby, the Court 
may refer the case back to the Appellate 
Tribunal for the purpose of making such 
additions thereto or alterations therein 
as it may direct in that behalf, 

(©) The High Court upon the hearing 
of any such case shall decide the ques 
fion of law raised thereby, and shall 
deliver its judgment thereon containing 
the grounds on which such decision is 
founded, and shall send to the Appellate 
Tribunal a copy of such judgment under- 
the seal of the Court and the signature 
of the Registrar, and the Appellate Tri- 
a shall dispose of the casa according- 

(6) Where a reference is made to the 
High Court under this section, the costs 
which shall not include the fee seferred 
to in sub-section (1) shall be in the: dis 
cretion of the Court, 


(7) The payment of the amount of tax 
and penalty (if any) due in accordanee 
with the order of the Appellate Tribunal 
in respect of which an application has 
been made under sub-section (1) shall 
not be stayed pending the disposal of 
such application or any reference made 
in consequence thereof but if such 
amount is reduced as a result of such 
reference, the excess tax shall be 
refunded in accordance with the provi- 
sions of Section 30,” 


4. Sub-section (17). deals with the ques- 
tion of stay of recovery, It clearly says 
that the payment of the amount of tax 
and penalty due in accordance with thè 
order of the Appellate Tribunal in re- 
spect of which. an application has been 
made under sub-section (1) shall not be 
stayed pending the disposal of such ap- 
plication or any reference made in con- 
sequence thereof, In this reference wa 
are in fact called upon to interpret this 

ion, 


' 5: Counsel for the dealer raised a 
two-fold argument before us, In the first 
place he said that there is no bar to the 
grant of stay by the High Court in the 
case of a reference under Section 45, He 
argued that sub-section (7) is addressed 
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to the Appellate Tribunal and it is the 
Appellate Tribunal which has been pro- 
hibited from granting stay when a refer- 
ence is pending in the High Court, He 
submitted that this does not take away 
the power of the High Court to grant 
stay. Secondly, he said that in any event 
if it is held that sub-section (7) denies 
to the High Court power to grant stay 
it restricts itself only to those cases in 
which reference is made under sub-sec~ 
tion (1). Consequently he maintained that 
there was no bar to the High Court in 
granting stay where the reference is 
sought by a dealer under sub-section (2) 
of Section 45. I will examine the validity 
of these two contentions. 

6. As regards the first contention I do 
not agree that sub-section (7) refers to 
the power of the Appellate Tribunal to 
grant stay. It is addressed both to the 
Appellate Tribunal and to the High 
Court, It is comprehensive in scope and 
sweep. It creates an express prohibition, 
It says in unmistakable language; 

“There shall not be, pending the dis- 
_ posal of the reference, stay of the pay- 

ment of tax and penalty which has be- 
come-due in accordance with the order 
of the Appellate Tribunal.” 

7. The powers of the Tribunal as re- 
gards stay are set out in Section 43 (5), 
That provision reads as under: 

“No. appeal against an order of assess- 
ment with or without penalty or against 
an order imposing the penalty shall be 
“entertained by an appellate authority 
unless such appeal is accompanied by 
satisfactory proof of the payment of tax 
with or without penalty or, as thé case 
may be of the payment of the penalty in 
respect of which the appeal has been 
preferred; 

Provided that the appellate authority 
may, if it thinks fit, for reasons to be 
recorded in writing, entertain an appeal 
against such order — 

(a) without payment of the tax and 
and penalty, if any, or as the case may 
be, of the penalty, on the appellant fur- 
nishing in the precoribed manner ‘security 
for such amount as it may direct, or `` 

(b) on proof of payment of such small- 
er sum, with or without security for 
such amount of tax or. penalty which re- 
mains unpaid, as it may direct; 

Provided further that no appeal shall 
be entertained by the appellate authority 
unless it is satisfied that. such amount of 
tax as the appellant may admit to be dua 
from him.-has been. paid,” | ; 
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8. The general rule is that appeal shall 
not be entertained by the appellate auth- 
ority unless the tax or the penalty has 
been paid in respect of which the appeal 
is preferred. But the proviso says that 
the appellate authority may, if it thinks 
fit, for reasons to be recorded in writing, 
entertain an appeal against such order 
on the appellant furnishing security or 
On payment of such smaller sum with or 
without security for such amount of tax 
or penalty which remains unpaid as the 
Tribunal may direct. But in no case an 
appeal shall be entertained by the appel- 
late authority unless it is satisfied that 
such amount of tax as the appellant him- 
self admits to be due from him has heen 
paid. In matters of stay of recovery .of 
revenue the legislature is rather strin- 
gent because an unfettered power of stay 
can bring the wheels of the Government 
to a halt, But it does not mean that in 
a proper case the Appellate Tribunal 
cannot grant stay on terms, 


9. Nor do I think that there is any 
force in the second contention of the 
counsel. I cannot accept: that the High 
Court has the power to stay where the 
reference is sought by the dealer under 
sub-section (2)-of Section 45, The scheme 
of Section 45 is fairly clear. When a re- 
ference is made to the High Court under 
Section 45 (1) or 45 (2) the decision of 
the appellate Tribunal, cannot be looked 
upon as final; in other words the appeal 
is not finally disposed of. It is only when 
the High Court decides the case, exer- 
cises its advisory jurisdiction and gives 
direction to the Tribunal on the question 
of law and the Tribunal reconsiders the 
matter and decides it, that the appeal is 
finally disposed of. Sub-section (7) of 
Section 43 makes it clear, It says: 


“Save as provided in Section 45, an 
order passed by the Appellate Tribunal 


on appeal shall be final,” 


10, ‘Therefore, dt is cléar that except 
in cases which may come up to the High 
Court-on reference, the decision of’ the 
the ‘Appellate Tribunal under Section 43 
is final. But where a reference does go 
up-to the High Court no finality attaches 
to the decision of the Appellate Tribu- 
nal because by a reason of the decision 
of the High Court the decision ‘given by 
the Appellate Tribunal is liable to be re- 
opened and if will be the duty of tha 
Appellate Tribunal to give effect to what- 
ever decision the High Court - gives, 


' 11, This is what sub-section 6): of Sec- 
tion 45. provides, It saysi . 


4 Delhi - 


“The High Court upon the hearing of 
any such case shall decide the question 
of law raised thereby, and shall deliver 
its judgment ‘thereon containing the 
grounds on which such decision is found- 
ed, and shall send to the Appellate’ Tri- 
bunal a copy of such judgment under the 
seal of the Court and the signature of 
the Registrar, and the Appellate Tribu- 
nal shall dispose of the case according- 
ly.” 

12, It is evident that the appeal has 
not been finally disposed of by the Tri- 
bunal whenever there is a reference to 
the High Court. The shape that the ap- 
peal would ultimately take and the deci- 
sion that the Appellate Tribunal would 
ultimately give would depend on the 
view taken by the High Court. The High 
Court may accept the view of the law 
taken by the Tribunal in which case the 
decision of the Appellate Tribunal would 
stand. The High Court may reverse the 
decision of the Appellate Tribunal on a 
question of law in which case the appeal 
would have to be disposed of in accord~ 
ance with the opinion of the High Court, 
Therefore in cases where Section 45 


comes into play, the final decision in ap-. 


peal is only to be given by the Appellate 
Tribunal after the reference has been 
answered by the High Court. This means 
that the opinion of the High Court is 
binding on the Appellate Tribunal and 
the Tribunal shall pass such orders as 
are necessary to dispose of the case con- 
formably to the judgment delivered by 


‘the High Court in its consultative juris- . 


diction. The word “accordingly” used in 
sub-section (5) clearly suggests this. (See 
Income-tax Appellate Tribunal v. Cam- 
batta & Co. Lid, AIR 1956 Bombay 509 
(Chagla, C. J. and Tendolkar, J.).) This 
decision has been expressly approved by 
the Supreme Court in E. Aswathiah v. 
Commr. of Income-tax, AIR 1968 SC 36 
and Wealth Tax Commr. v. Tungabhadra 
Industries Ltd., (AIR 1970 SC 352).’. 


13. As noticed above, the Appellate 
Tribunal in Section 43 has. in express 
terms been conferred the power to grant 
stay pending the disposal of the . appeal 
hefore it. Power to grant stay is inci- 
dental and ` ancillary to the appellate 
jurisdiction. When an appeal is pending 
before the Appellate Tribunal the statute 
conferring appellate jurisdiction express- 
ly grants the power to stay proceeding, 
Otherwise it will render the appeal nuga- 
tory. If the Appellate Tribunal is not 
given the power in ‘the matter of stay of 


reenvery. the ‘entire nornase af the an 
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peal can‘ be“ defeated if ultimately `the- 
orders of the departmental authorities 
are set. aside, See Income-tax Officer v. 
M. K. Mohammed ‘Kunhi, (1969) 71 ITR 
(AIR 1969 SC 430), 


14. It is true that the power of stay is 
not to be exercised in a routine way or 
as a matter of course in view of the spe--’ 
cial nature of taxation and revenue laws, 
It will only be when a strong prima facie 


‘ (case) is made out that the Tribunal will 
- consider 


whether to stay the recovery 
proceedings and on what conditions, and 
the stay will be granted in most deserv- 
ing and appropriate cases where the Tri- 
bunal is satisfied that the entire purpose 
of the appeal will be frustrated by allow- 


‘ing recovery proceedings to continue dur- 


ing the pendency of the appeal. 


18. In the matter of stay the statute 
goes only this far and no further, What 
is true of the appellate jurisdiction can- 
not be predicated of the referential juris- 
diction. Power to stay is ancillary to the 
appellate jurisdicttion. But in reference 
proceedings the legislature in its wisdom 
has not thought fit to confer the power 
of stay, This at any rate is the theory 
of Section 45. Section 45 (7) makes it 
clear that these powers of stay are limit- 
ed to such time as the. appeal is. not 
heard or decided by the Tribunal. Once 
the appeal has been disposed of by the 
Tribunal and the matter is referred to 
the High Court for opinion there is no 
power to stay recovery. All that remains 
to do thereafter is to say, as the sub- 
section says, that if the amount of tax 
or penalty “is reduced as a result of such 
reference, the excess tax paid shall be 
refunded.” The question of refund will 
only arise if payment is made, The sta- 
tute therefore postulates payment. And 


‘further that no one will stay payment of 


tax, 


16. I cannot subscribe to the broad pro- 
position that the High Court “as a court” 
(perhaps in contradistinction to the Ap- 
pellate Tribunal which is a creature’ of 
the statute) has always an inherent 
power to stay recovery of collection of 
revenue irrespective of the jurisdiction 
it exercises, whether that jurisdiction be. 
advisory, consultative, original, appellate, . 
revisional or referential. The power to 
stay can be circumscribed: by the statute, 
In that case we must look to the statute 


‘and statute alone. It is said that.on re- 


ceipt of reference the High Court does 
not cease .to-be a court, It is enough.to 


aau that thie argument Jases -aight nf the: - 
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„fact that the statute has stepped in to 
"provide that though a court, the High 
Court shall not have power to stay re- 
„covery during the pendency of reference, 


17. The present sub-section (7) is a 
counterpart of sub-section (7) of Sec. 21 
of the Bengal Finance Sales Tax Act, 
1941, which provided, as the present sub- 
section provides, that 


“The payment of the amount, if any, 
of tax due in accordance with the order 
-of the Chief Commissioner in respect of 
‘which an application has been made. un- 
der sub-section (1) shall not be stayed 
pending the disposal of such application 
or any reference made in consequence 
thereof, but if such amount is reduced as 
.a result of such reference, the excess tax 
shall be refunded in accordance with the 
provisions of Section 12.” 


18. The only difference in the two sec- 
tions is that in place of the Chief Com- 
sioner who was the appellate authority 
under the old Act of 1941 the Sales Tax 
„Tribunal has come in the new Act 
Otherwise the draftsmen as well as the 
‘Tegislature have retained the section in 
-the same form as it was in the Act of 
1941, 

19. The language of sub-section (7) is 
‘compelling upon me and there is no suffi- 
cient ambiguity to justify me in inter- 
preting this sub-section by reference to 


its history or mischief against which it- 


‘was directed. I will only read a passage 
‘from the rule declared by the judges in 
advising the House of Lords in Sussex 
‘Peerage Case, the well known words in 
(1844) 8 ER 1034 (1057) (which was ac- 
cepted by the Judicial Committee of the 
Privy Council in Cargo Ex “Argos” in 
(1873-74) LR 5 PC 134 (153) to this effects 

“If the words of the statute are in 
‘themselves precise and unambigous, then 
no more can be necessary than to ex- 
pound those words in their natural- and 
ordinary sense. The words themselves 
alone do, in such case, best declare tha 
‘intention of the lawgiver.” 


_ 20. The words of the present statute 
are precise and unambigous, and in spite 
of the dangers and difficulties pointed out 
to us in arguments it would be difficult 
to say that, when construed in their 
natural and ordinary sense, they lead to 
any manifest absurdity and must: there- 
fore be qualified by judicial construction. 
The intention of the legislature is - that 
there shall be no stay of recovery of tax 


after: the appeal. is decideds by ,the ‘Tri- 
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gretted by those who value the super- 
visory jurisdiction of a court in a world 
of statutory tribunals, it has used apt, 
precise and unambiguous words to limit 
the powers of the High Court on refer- 
ence, Not that the legislature has not 
preserved the jurisdiction of the court 
over a statutory tribunal, This it has 
done in full measure by providing for 
reference on a question of law from the 
Tribunal’s decision to the High Court. It 
thus recognises the position and prestige 
of the court in the overall structure. But 


-what it has not done is this. It has not 


given to the High Court the power to 


stay recovery. 


21. Taking the sub-section solely on. 
its actual language, what do we find? We; 
find that the sub-section creates a posi- 
tive prohibition, After the decision of the 
Appellate Tribunal which fixes the li-| 
ability.of the payment of the amount of. 
tax and penalty there shall be no stay 


“pending the disposal of reference.” We 
will not be justified in doing violence to 


the language of the enactment in order 


to extend.our jurisdiction where there is 


. none. There is an- ancient saying that it 


is the part of the good judge to extend 


his jurisdiction. (See Constitutional Fun- 


damentals Hamiyn lectures by H. W. R.’ 
Wade p. 85), But this cannot be done by 
disobeying an Act of Parliament. Not by 
going beyond power conferred by it. We 
cannot insist on preserving our jurisdic- 
tion even in the face of legislation pur- 
porting to exclude it. 

22. I find the words in sub-section (7 
too strong to enable me to say that the 
legislature did not intend to take away 
the inherent power of the High Court, 
“as a Court”, In fact this is precisely 
what the: legislature was trying to do. 
Had this not been the’ intention of the 
legislature nothing would or could have 
been easier than for the legislature to say 
so, To say that notwithstanding sub-sec- 
tion (7) the High Court retains its in- 
herent. powers is to misread the whole 
purpose of sub-section (7). It has to be 
given its appropriate place and purpose, 
which was to enact a positive prohibition 
to the.exercise of powers of stay, whe- 
ther it be Tribunal or the High Court, 
once the Appellate Tribunal has given its 
verdict on the amount of tax due and 
the penalty, if any, I cannot at. all agree 
that sub-section (7) creates a bar to the 
Appellate Tribunal but not to. the High 
Court in. the. exercise. of its powers of 
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stay. I, therefore, hold that an applica- 
tion for stay to the High Court is not 
competent because it has no power of 
' 23. It will be anomatous to hold that 
the High Court has no power to grant 
stay when the‘reference is made to it 
under sub-section (1) but it is left free 
to stay recovery where the reference is 
made to it under sub-section (3) of Sec- 
tion 47. Take this very case, The Tribu- 
nal has referred to this court one ques- 
tion under sub-section (1) but it has re- 
fused to refer other 17 questions which 
the dealer wanted it to refer. Now the 
dealer has made an application under 
sub-section (2) to this court against such 
refusal, Will it be right to say that un- 
der sub-sections (2) and (3) the High 
Court has the power to stay but not un- 
der sub-section: (1)? It will then mean 
this that in the reference made to us 
under sub-section (1) by the Appellate 
Tribunal we have no power tò stay. But 
we have power to stay under sub-sec- 
tion (3) if we direct the Tribunal to state 
the case. to us:on the questions which 
it has refused to refer, Such a-view will 
not only be anomalous but patently. ab- 


24. If this argument of counsel is ac- 
-cepted it will mean that if the amount is 
reduced as a result of reference under 
sub-section (1), the excess tax paid shall 
be refunded but not so if the reference 
is answered by the h Court on a dir- 
ection by it to the Tribunal to refer to if 
the questions of Iaw under sub-sec, (3). 
Such incongruous result’ could ‘never 
have been intended by ‘the legislature, = 


25. The words “such reference” ‘are 
quite suggestive. They reinforce the con- 
iclusion I have reached,, The legislature. is 

alking of refund as a: result of, refer- 
nce, whether. made under sub-section (1) 
r (3).. Sub-section (5) is comprehensive 
its intake, It addresses itself both to 
the Tribunal and the High Court. It in- 
cludes reference as a whole,, whether. 
made by the Tribunal itself or.on a;man- 
‘damus by the High -Court,, This is. dis- 
tinctly its iitenton m I. T ‘Plainly 
its, meaning,- .: : 
- 126, The: ‘concept ` ôt velerenoe ‘embodi- 
ed in Section 45’ is’ one ‘whole. It has two 
‘facets, One aspect'is- where the “Appellate 


Tribunal draws up’ the’ ‘statement of the - 


cease and refers it to the High Court.. The 

other is where the High Court requires 
the Appellate Tribunal to state “the case 
‘and refer-to it becaùse the Appellate Tri- 


Narula Trading Agency v, S, T. Commr., Delhi (FB). 


' the Appellate Tribunal, 


A.LR. 


bunal when moved had refused to refer 
and the High Court is not satisfied as to 
the correctness of the refusal to refer by 
It is true that 
only sub-section (1) is expressly mention- 
ed in sub-section (7). But it .does not 
mean that sub-sections (2) & (3) are left 
out, They are comprehended within the’ 
expression “or any reference made in 
consequence thereof” used in sub-sec. (7). 
A reference made under sub-sections (2) 
and (3) is made in consequence of the 
application made under sub-section (1), 
The words “in consequence thereof’ are 
the key words, ‘Consequence’ means the 
results which flow from and follow on a 
particular act or event which is deemed 
the cause of them. A distinction is drawn 
between immediate consequences of an 
act or event and remote or indirect con- 
sequences, These three words, viz., .‘‘in 
consequence thereof’ mean that we must, 
in dealing with causation, look at the 
proximate and not the remote cause: See 
Hall Brothers Steamship Co. Ltd, v. 
Young, (1939) 1 KB 748 (761-762). 


. 27, Now it appears to me that a re- 
ference made to this court under sub- 
sections (2) and (3) is the. result follow- 


- ing as a natural sequence from the appli- 


cation made under sub-section (1) of Sec- 
tion 45. It is the proximate and not the 
remote cause, If the Tribunal accepts the 
application of the Commissioner or the 
dealer. under sub-section (1) it itself 
makes a reference and states the case for. 
the opinion of the High Court. But where 
ft refuses to state the case on the ground 
that no question of law arises the dealer 
or the Commissioner, as the case may be, 
approaches the High Court against. -such 
refusal and the High Court, if it is satis- 
fied. that- the Appellate Tribunal was 
wrong in refusing to state the case, will 
direct the Appellate Tribunal to state the 
ease and refer it to the High Court. The 
Appellate Tribunal on receipt of the re- 
quisition from the High Court shall state 
the ‘case and refer it accordingly, ' It 'is 
left with no option, I am therefore of 
opinion that whether the reference is 
made ‘to the High Court by the Appellate 
Tribunal under sub-section (1) or whe- 
ther the reference comes before it on -a 
direction by the. High Court under sub- 
sections (2) and (3), the High Court will 
have.no power to stay recovery. . 

28, "I£ is said that ‘the. inherent power 
always "resides in a court to do justice be- 
tween the parties before it and that such 
power. is not conferred on it but. is“in- 
herent in ‘the -court, -This- argument. ig- 
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nores the express provisions of Section 45 
(7) by appealing to Section 151 of the 
Code of Civil Procedure. It is impossible 
to hold that in a matter which is gov- 
erned by the Act, an Act which enacts 
a statutory prohibition, there can be im- 
plied in the court outside the limits of 
the Act a general discretion to dispense 
with its provisions: See Maqbal Ahmed 
v. Onkar Pratap, AIR 1935 PC 85. It is 
well settled that inherent jurisdiction or 
power is inherent in a court and Sec, 151 
of the Code of Civil Procedure does not 


confer such jurisdiction or power on the _ 


court but merely saves it because it al- 
ready exists there, But inherent jurisdic- 
tion of a court can be invoked only when 
there are no specific provisions to meet 
the necessities of a case, Where there are 
Specific provisions such as in this case 
the inherent jurisdiction cannot be in- 
voked, To exercise the power of stay 
when there is a clear provision to the 
contrary in the Act is to fly in the faca 
of the statute, 


29, I sum up my conclusion in the 
following propositions: 

1. Sub-section (7) of Section 45 enacts 
a positive prohibition and the High Court 
has no power to grant stay pending the 
disposal of a reference, i 

2, That the High Court has no power 
to grant stay under Section 151 of the 
{Code of Civil Procedure or ex debito 
justitiae, 


30. I say nothing on the jurisdiction 
of the High Court to grant stay of tha 
recovery of tax where a reference is 
pending or where an application has been 
filed under Section 256 (2)-of the Income- 
tax Act, This question has been answer- 
ed by a division bench of this court in 
Lala Bansidhar and Sons v. Commr, of 
Income-tax, Delhi, (1978) I ITR 330: 
(1978 Tax LR 332) (T, V, R, Tatachari, 
C. J. and P, S. Safeer, J.), Following a 
Division Bench decision of the Andhra 
High Court in Pollisetti Narayana Rao v, 
Commissioner of Income-tax, (1956) 29 
ITR 22: (AIR 1957 Andh Pra 672) the 
learned Judges have held that the High 
Court has inherent jurisdiction, in a pro- 
per case, to stay the recovery of tha 
tax pending disposal of the reference un- 
der Section 66 of the Indian Income-tax 
Act 1922 or Section 258 of the Income- 
tax Act 1961. I think it is unnecessary 
for me to pronounce on the correctness 
of this decision in these sales tax cases 
which are under the Sales Tax Act and 
not under the Indian Income-tax Act, In 
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the absence - of a concrete income-tax 
case and without the. benefit of rival 
arguments from the mcome tax depart- 
ment and the assessee it will not be pro- 
per for us, I think, to express a defini- 
tive opinion on the correctness of that 
decision, 1 content myself with saying 
that a contrary view can be plausibly 
argued, perhaps with greater force and, 
cogency. 

31, The matter will now be placed be- 
fore the Division Bench for disposal of 
these cases in accordance with law. 


Answered accordingly, 
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Sampuran Singh Bhola, Appellant v. 
R. Gopal, ndent, ; 
S, A, O. No, 133 of 1974, D/- 28-2-1980.* 


Delhi Rent Control Act (59 of 1958), 
Sections 15 (1) and 14(1) Proviso (a) — 
Standard rent already determined — 
Eviction petition under Section 14 (1) 
Proviso (a) — Rate at which rent should 
be directed to be paid is the rate of 
standard rent, 

Where standard rent has already been 
determined, neither-the landlord can 
demand more, nor does the tenant ac- 
quire a right to pay less, than the stan- 
dard rent within the meaning of Sec- 
tion 15 (1). When the Tribunal made 
the order, the standard rent had already 
been fixed, Therefore, the rate at 
which the rent should have been direct- 
ed to be paid would be the rate of the 
standard rent fixed by the High Court 
in the instant case, That would be the 
rate which can be given effect to, To do 
otherwise would be to frustrate the law 
and would create great hardship to the 
tenants in several cases where the stand- 
ard rent is less than the contractual 
rent, (Para 3) 

As fo the amount legally recoverable 
under the Limitation Act, the standard 
rent becomes applicable from the data 
fixed by the controller and cause of ac- 
tion accrues from the date of its deter- 
mination, 1973 Ren CR 240 (Delhi), FolL 

(Para 3) 
Cases Referred: Chronological Paras 
1974 Rajdhani LR 422 2 3 
1973 Ren CR 240 (Delhi) 3 


"Against order of N. C. Kochhar, J., 
Rent Control Tribunal Delhi, D/- 16-4- 
1974. 


CX/EX/B548/80/JHS 


8 Delhi - 


1971 Ren CR 956 (Delhi) 2,3 
1970 Ren CR 347 (Delhi) 93 
1969 Ren CR 861 (SC) 2 3 


H. R Dhawan, for Appellants K. R. 
Gupta, for Respondent, 


ORDER :— This is a second e 
arising in the following circumstances: 


2, The appellant is the landlord and 
the respondent is the tenant. The pre- 
mises were let out on February 8, 1956, 
at the rate of Rs. 120.00 per month, Both 
filed applications for fixation of standard 
rent. The tenant allowed his applica- 
tion to be dismissed in default. The 
Controller raised the rent to Rs. 140.00. 
Both went in appeal. The appeal of the 
tenant was dismissed by the Rent Con- 
trol Tribunal and its order dated 
November 14, 1968, it accepted the ap- 
peal of the landlord and fixed the stand- 
ard rent of the premises in question at 
Rs, 200.00 per month with effect from 
May 27, 1961. The tenant filed an 
appeal in the High Court. Pending this 
appeal, an eviction petition was filed by 
the landlord under clause (a) of, the 
proviso to sub-section (1) of Section 14- 
of the Delhi Rent Control Act, 1958 
(hereinafter the Act), on November 7, 
1970. An application 
-under sub-section (1) of Section 15 of 
the Act was made. This court by its 
order dated August 18, 1971, made in 
the said appeal, ‘reduced the standard 
rent from Rs, .200.00 .per month to 
Rs. 160.00 per month However, the 
Controller refused to make an order 
under Section 15 (1) of the Act, vide his 
judgment dated November 21, 1972. 
Upon appeal, the Tribunal, by its order 
dated April 16, 1974, made the direction 
that the tenant shall pay within one 
month the arrears of rent’ with effect 
from November 18, 1967, at the rate of 
Rs. 120.00 per month after adjusting 
the amount already deposited in the 
eourt up to and after December 17, 1970, 
and-deposit rent month by month by 
the 15th day of each succeeding month 
at the same rate. The landlord is ag- 
grieved by this order. His main conten- 
tion is that the rent should have been 
directed to be paid at the rate of Rupees 
160.00 the standard rent fixed by -the 
High Court. He relies upon sub-sec. (3) 
of Sec, 15 of the Act and Mohd. Atique 
Siddiqui v. Munshi Anis Ahmed, 1974, 
Rajdhani LR 422. His further contén- 
tion is that the arrears should ‘have 
been directed. to be paid. from May. 27, 
1961. The tenant’s contention is that 
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for a direction ` 


A. ER 


under. Section 15 (1), : the rate of rent’: 
cannot exceed that at which the renb“ 
was last. paid. If he wanted more rent:* 
he should file a suit for recovery of Tert. 
which he has already done. The stand- ` 
ard rent cannot be taken into Sonen 
tion for purposes of sub-section (1) 
Section 15. This is so because stand : 
rent is fixed for the future. The law- 
does not require that the landlord cannot’ 
agree to receive less. What it requires 
is that rent charged cannot exceed the 
standard rent and where the | standard. 
rent is more than the contractual rent,’ 
the landlord cannot recover the standard: 
rent without notice to the tenant. He 
relies upon M. L. Ahuja v. Lachhman’ 
Das, 1970 Ren CR 347 (Delhi), S. Labh 
Singh v. Jagan Nath Bahl, 1971 Ren 
CR 956 (Delhi) and M. M. Chawla BA 
J. S. Sethi, 1969 Ren CR 861 (SC). 

also contended that the tenant can be 
required to pay only from November 14, 
1968, that is, what is within limitation 
and so legally recoverable. If the tenant 
is unable to produce the receipts after 
such’a long period, he may be required 
to pay the whole of the arrears where- 
as he has already paid the agreed. rent, 
It was urged next that the case is not 
covered under sub-section (3) of Sed 
tion 15 because of the Supreme Court 
Judgment in M. M. Chawla (supra). 


3. I have considered the rival con- 
tentions and examined the aforesaid 
rulings, The two cases M. L. Ahuja and 
S. Labh Singh, (supra) do not apply, 
firstly, because there is no evidence on 
record to show the rate at which rent 
was last paid immediately before Apr. 16, 
1974. Secondly; because in Mohd, Ati- . 
que Siddiqui (supra), it was held that 
Section 15 (1), has to be read along with 
sub-section (3). M. M. Chawla (supra) 
was- a case in which no standard rent 
had been fixed and the tenant was claim- 
ing that standard rent should be fixed 

_in the eviction proceedings, The Supreme 
Court held that in such a case until 
standard rent is determined, the tenant 
should be directed to pay ‘interim rent’ 
at the rate at which it was last paid. 
Nowhere does it lay down that where 
the standard rent is determined, the 
rent which the landlord is entitled legal- 
ly to recover is only the contractual rent 
or the rent at the rate last paid, It 
appears to me quite clear that’ where 


- standard rent has already beén deter- 


mined, neither the landlord can demand 
more, nor does the tenant acquire a 
right to pay less, than the standard rent 
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ithin, the. meaning of sub-section (1). of 
_ When the learned Tribunal 
made the order, the standard rent had 








would be the rate which 
can be given effect to. To do otherwise 
would be to frustrate the law and would 


less than the contractual rent. It is not 
case of increase in rent within the 
eaning of Section 8 of the Act so as to 


the controller and cause of action accrues 
from the date of its determination, vide 
Ram Prakash Kapur v. Bhagwanti Devi, 
1973 Ren CR 240 (Delhi), 


4. I, therefore, find no force in any 
of the contentions of the tenant, accept 
this appeal and modify the order of the 
learned Tribunal to the extent that the 
arrears of rent shall be paid within one 
month from today at the rate of Rupees 
160.00 per month with effect from May 
27, 1961, minus the rent already paid, 
and thereafter. at the same rate. month by 
month -on or before the 15th day of 
each succeeding month. Costs here shall 
be borne by the tenant-respondent. The 
parties shall appear before the Control- 
ler concerned on March 15, 1980. 


Order accordingly. 


i AIR 1981 DELHI $ 
V. S. DESHPANDE, C. J. AND 
HARISH CHANDRA, J. ` 
Nasir-ud-din, Appellant v. The State 
Transport Authority, Delhi Administra- 
tion and others, Respondents, 
Letters Patent Appeal No, 61 of 1979, 
D/- ` 4-2-1980.* 


{A) Motor Vehicles Act (4 of 1939), 
Section 63 (3) and proviso — Countersig- 
natures of inter-State permit — Initial 
‘agreement between two States regulating 
number of inter-State permits — Increase 
in that number is possible even in ab- 
sence of another agreement. C. W, P. 


*Against Judgment of S..S. Chadha, J., 
` in C.W.P, No.. 906 of 1977, D/- 31-1- 





1979. . 
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No. 906 of 1977, DI- 31-1-1979 (Delhi), 
ersed, 


Rev 

Under the substantive part of Sec- 
tion 63 (3) if one State issues an inter- 
State permit and the holder of such 
permit applies to the other State for 
counter-signatures, then the _ relevant 
procedure in Chapter IV has to be fol- 


_lowed. The substantive part of Sec, 63 (3) 


and the proviso thereto are two indepen- 
dent and alternative grounds for seeking 
countersignatures on the inter-State per- 
mit. Therefore, it cannot be said that 
once there is an agreement between the 
two States stopping at the issue of a 
certain number of inter-State permits, 
no increase in that number is possible 
without an additional agreement. The 
agreement must be taken for what it is. 

(Paras 5, 6, 7) 


There is nothing either in Section 63 (3) 
or the proviso thereto which can be 
read as meaning that once there is an 
agreement under the proviso to Sec- 
tion 63 (3), then Section 63 (3) ceases to 
apply even to the issue of inter-State 
permits and countersignatures thereon 
beyond the agreed number of permits. It 
cannot.be said that the proviso to Sec- 
tion 63 (3) would be made nugatory if 
the application for countersignatures on 
inter-State permits is directed to be con- 
sidered under the substantive part of S. 63 
(3). For, the application of the proviso is 
exhausted when the number of permits 


-as agreed in the agreement between the 


two States is dealt with The agreement 
does not extend beyond that number 
and, therefore, cannot be a bar to the 
consideration of the countersignature of 
another inter-State permit beyond the 
agreed number under a totally different 
provision, namely, the substantive part 
of Section 63 (3). (Para 7) 


An agreement between the two States 
under the proviso to Section 63 (3) 
operates only on the matters which are 
agreed to therein. It does not override 
Section 63 (3) in respect of matters which 
are not the subject matter of such an 
agreement. AIR 1970 SC 1342 Explain- 
ed, AIR 1971 SC 1662 Rel. on. C. W. P. 
No, 906 of 1977, D/- 31-1-1979 (Delhi) 
Reversed, (Para 10) 

(B) Motor Vehicles Act (4 of 1939), 
Section 63 (3) — Right to apply for in- 
ter-State permits and for countersigna- 
tures thereon. — Right can be exercised 
under provisions of the Act as well as 
under Article 19 (1) (g) of the Constitu- 
tion. AIR-1979 SC 114, Rel. on, (Para 10) 
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Cases. Referred: Chronological - Paras 


AIR 1979 SC 114 10 
AIR 1971 SC 1662 i 10 
AIR 1970 SC 1542 8 


Madan Bhatia with B, K, Pal, for Ap- 
pellant; S. K, Mahajan, (for Nos, 1, 2, 
and 4) and S. S, Dalal, (for Nos, 6 to 9), 

-for Respondents, l 

V. -S. DESHPANDE, C. J.:— The deci= 
sion of this appeal turns upon the true 
distinction between the substantive part 
of sub-section (3) of Section 63 of tha 
Motor Vehicles Act, 1939 (the Act), and 
the relevant part of the proviso thereto, 
Since they are to be carefully read, they 
are reproduced below: ' l 


“The Provisions of this Chapter relat= 
ing to the grant, revocation and suspen- 
sion of permits shall apply to the grant, 
revocation and suspension of counter- 
signatures of permits; z 


“Provided that it shall not be neces- 
sary to follow the procedure laid down 
in Section 57 for the grant or counter-. 
signatures of permits, where the permits 
: P a ae Ee a 

countersigned by the State Transport 
Authority of another State or by the 
Regional Transport Authority concerned 
as a result of any agreement arrived at 
between the States............ seen 


The petitioner-appellant is the holder of 
an inter-State stage carriage permit 
No. 1627 to ply between Ghaziabad, U. P, 
and Delhi, issued by the Regional Transe 
port Authority, Meerut, (RTA), U. P, His 
application to the State Transport Au- 
thority, Delhi, for countersignatures ne=- 
cessary of the operation of the inter- 
State route was rejected by the said 
Authority on 13th November, 1975, on 
the ground that though 30 inter-State 
permits in all were to be issued and 
countersigned on this route and the per- 
mit holders had to be from U, P, and 
Delhi in the proportion agreed between 
the two States, in fact there was no va- 
cancy on the route inasmuch as all the 
30 vacancies had ‘been validly and legal~ 
Ty used up and as such no countersig< 
natures for any additional permits could 
be made. In an appeal by the petitioner- 
appellant against this decision to the 
State Transport Appellate Tribunal, 
Delhi, it was found that there was no 
proper agreement between Delhi and 
U. P, for increasing the inter-State per- 
mits on the Ghaziabad-Delhi route from 
20 to 30. Since the application made by 
the petitioner-appellant to the STA, 
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Delhi, for countersignature was based on- 
the ground that such an agreement ex- 
isted between the two States, the applica- 
tion before the STA, -Delhi could not 
succeed, It was found by the Appellate 
Tribunal that though the State Transport 
Authorities of the two States had agreed 
that the inter-State permits on this 
route should be increased from 20 to 30 
the Government of U. P. did not ratify 
this agreement and, therefore, no agree- 
ment between the two States as such 
could be said to have been arrived at. 

2 Civil Writ 906 of 1977 was then 
filed by the petitioner-appellant with a 
prayer that these orders be quashed. The 
learned single Judge dismissed the writ 
petition on the following construction of 
the substantive part of Section 63 (3) 
and the proviso thereto, namely, that 
after an initial agreement is arrived at . 
between these two States for counter- 
signature of inter-State carriage permits 
issued by the two States in an agreed 
proportion up to the number of 20, no 
further inter-State permit issued by the 
State of U, P, to the petitioner-appel- 
lant could be required to be counter- 
signed by the S. T, A. Delhi, in the ab- 
sence of a further agreement between 
the two States to increase the total num- 
ber of inter-State permits’ on this route 
beyond 20, since the petitioner-appel- 
lant failed to prove that the two States 
had agreed to increase the inter-State 
permits on this route from 20 to 30, 

3. A formal agreement between the 
two States was arrived at on 24-10-1957 
as- per Annexure Pi, Clause 11 of agree- 
ment provided that then current number 
of inter-State permits on the Dethi- 
Ghaziabad route should be 10 to be 
shared in the ratio of 7:3 between U. P, 
and Delhi, Clause 2 of the said agree- 
ment stipulated that the proportion of 
the stage carriage permits to be counter- 
signed in future shall be 7:3 between 
U. P. and Delhi without disturbing tha 
existing ratio. The State Transport Au- 
thorities of the two States subsequently 
agreed to increase the number of inter- 
State permits on the route to 20. Still 
later they agreed to increase it to 30, 
but the two States as such did not enter 
into any formal agreement for such an 
increase, Twenty inter-State permits 
are already currently held in the agreed 
ratio by the inter-State permit holders 
of the two States, Since the petitioner= 
appellant wanted to have his inter- 
State permit issued by the Regional 
Transport Authority, U, P., countersigned 
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by the S.T.A., Delhi, beyond the number 
of 20 inter-State permits and since the 
agreement between the two States for 
an increase of inter-State permits be- 
yond 20 could not be proved, the peti- 
tioner~appellant failed to obtain the 
countersignatures of the STA, Delhi, and 
suffered adverse decisions of the STA, 
Delhi, the State Transport Appellate 
Tribunal and also of the learned single 
Judge, Hence this appeal. 


4. Mr. Madan Bhatia, learned counsel 
for the appellant, has argued before us 
that on a proper construction of Sec- 
tion 63 (3) of the Act and the proviso 
thereto, two distinct and separate grounds 
for countersignatures of an  inter-State 
permit would be found. He contended 
that the learned single Judge was not 
right in dismissing the writ petition on 
the ground that because of initial agree- 
ment between the two States existed 
regulating the number of  inter-State 
permits on this route, no subsequent in- 
ter-State permit could be granted by 
one State and could be required to be 
countersigned. by the other State Trans- 
port Authorities in the ‘absence of an- 
other agreement between the two States 
for increasing the total number of inter- 
State transport permits on this route 
beyond 20 because the existence of an 
agreement is only one of those two 
grounds. He complains that the learned 
single Judge has ignored the right of 
the petitioner-appellant to the counter- 
signatures of the inter-State permits 
under the substantive part of sub-section 
(3) of Section 63 which | is the second 
ground, 


5. In our view, this contention must 
be upheld, Under the substantive part of 
sub-section (3) of Section 63 the provi- 
sions of Chapter IV including Sections 42 
to 68 relating to the grant, revocation 
and suspension of permits shall apply 
to the grant, revocation and suspension 
of countersignatures of permits. Under 
this provision if one State issues an.in- 
ter-State permit and the holder of such 
inter-State permit applies to the other 
State for countersignatures, then the 
relevant -procedure in Chapter IV has. to 
be followed. In this case the said proce- 
dure has been followed because no for- 
mal agreement between the two States 
to increase the number of permits from 
‘20 to. 30. existed. Thereafter it was 


the duty of the S. T. A. Delhi, 
to take. into account the rel- 
evant .considerations, such as 


these 
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mentioned in sub-sections (1) and (2) of 
Section 47 on the merits of the case. In- 
stead, the STA, Delhi, went off at a 
tangent and rejected the application for 
countersignatures on the ground that 
all the 30 permits were being used and 
no vacancy existed in which the peti- 
tioner-appellant’s inter-State permit could 
be countersigned, This ground has not 
been found to be tenable, The Delhi 
Transport Corporation had been given 
only temporary inter-State permits be- 
tween Delhi-Ghaziabad for all the 10 
vacancies between 20 and 30 without 
prejudice to the permanent arrangement 
which could be only for the issue of such 
inter-State permits in the agreed ratio 
between the 2 States, This is perhaps why 
the State Transport Appellate Tribunal 
did not find that ground tenable. But it 
rejected the petitioner-appellant’s appeal 
on the sole ground that no agreement 
for the increase of the inter-State per- 
mits from 20 to 30 between the two 
States existed. It did not consider tha 
alternative ground whether the STA, 
Delhi, was ‘bound to consider the appli- 
cation on merits under the substantive 
part of Section 63 (3) without referring 
to the proviso at all. It is only before 
the learned single Judge that both Sec- 
tion 63 (3) and the proviso thereto were 
considered. The conclusion of the learn- 
= single Judge was expressed as fol- 
ows: 


“If the agreement reached thereafter 
is for permitting a specified number of 
stage carriages it would be frustrated if 
the procedure laid down in Section 57 
has to be followed in granting counter- 
signature of permits beyond the agreed 
limit. If the effect is fo be given to sub- 
section, (3) of Section 63 for grant of 
countersignature in, excess of the limit 
fixed under the agreement, it would 
make the provisions of the proviso to 
sub-section (3) of Section 63 nugatory.” 

6. We are, however, of the view that 
substantive part of Section 63 (3) and 
the proviso thereto. are two independent 
and alternative grounds for the -peti- 
tioner-appellant to seek counter-signa- 
fures, on his permit from the STA, Delhi! 
The petitioner-appellant at first relied on 
the proviso because he thought that 
there was in fact an agreement between 
the two States, inasmuch as the State 
Transport Authorities of both the States 
had agreed that the total inter-State. 
permits on this route should. be increased: 
from 20 to 30 in the agreed: Tatio, It was 
arguable that a. ' formal - agreement be-' 
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tween the two States as such was-not 
needed, inasmuch as the subject of trans- 
port of the. respective States was to be 
dealt with by their respective transport 
authorities and an agreement between 
such transport- authorities would amount 
to an agreement between the two 
States. The positive refusal of the STA, 
U. P. to ratify the agreement between 
the transport authorities of the two 
States, however, shows that the agree- 
ment between the two States did not 
amount to “any agreement arrived at 
between the States” within the meaning 
.of the proviso to Section 63 (3) of the 
Act. The petitioner-appellant, therefore, 
rightly fell back on the alternative argu- 
ment, ` 


7. The question for consideration is 
whether merely because there is a valid 
and formal agreement between the two 
States for having a total number of 
inter-State permits on this route fixed- at 
number 10 and subsequently increased 
to number 20, any further grant of inter- 
State permits and  countersignatures 
thereon would be ‘governed only by. an 
additional agreement between the two 
States. That is to say, whether, once 
there is an agreement between the two 
States stopping at the issue of a certain 
number of inter-State permits, no in- 
crease in that number is possible without 
an additional agreément. The learned 
single Judge seems to be of the view 
“once an agreement always an agree~ 

ent”, But, in our view; the agreement 
between the two States must be taken 
for what it is. It cannot be taken to wipe 
jout the applicability of Section 63 (3) be- 
tween the two States in respect of fur- 
ther issue of inter-State permits which 
are not the subject matter of any such 
agreement, It cannot be said’ that issue 
of inter-State permits and the counter- 
signatures thereon beyond the number of 
20 is the subject matter of any agree- 
ment between the two States, nor is it 
that the agreement expressly or other- 
wise prohibits the grant of permits on 
‘countersignatures beyond’ 20 or other 
than by agreement alone. Since the very 
ground of rejection of the application of 
the petitioner-appellant .is the absence of 
such an agreement, it would be surpris- 
ing if the petitioner-appellant were to 
.be told that this very ground disables. 
. the petitioner-appellant from moving the 
STA, Delhi, under the substantive part 
of Section 63 (3) We do not see any- 
thing either in Section, 63 (3): or the pro- 
viso thereto which can be read as miean* 
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ing that once there is an f 
then 
Sec. 63 (3) ceases to apply even to the 
issue of inter-State permits and counter- 
signatures thereon beyond the agreed 
number of permits. We do not think that 
the proviso to Section 63 (3) would be 
made nugatory if the petitioner-appel- 
lant’s application is directed to be con- 
sidered by the STA, Delhi, under the 
substantive part of Section 63 (3), - For, 
the application of the proviso is exhaust- 
ed when the number of permits as 
agreed in the agreement between the two 
States is dealt with. The agreement does 
not extend beyond that number and, 
therefore, cannot be a bar to the consid- 
eration of the countersignature of an- 
other _inter-State permit beyond the: 
agreed number under a totally different 
provision, namely, the substantive part 
of Section 63 (3). 

8. Mr. S, S. Dalal for the respondent 
relied upon the interpretation of Sec, 63 


(3) and the proviso thereto by the 
Supreme Court in Mohd. Ibrahim, ete. v. 


‘The State Transport Appellate Tribunal, 


Madras, AIR 1970 SC 1542, In para. 12 
$ the report the court observed as fol- 
ows: 


“The effect of the proviso to Sec. 63 
(3) is that in the case of inter-State per- 
mits where an agreement has been ar~ 
rived at between the States the provi- 
Sions of Section 57 of the Act need not 
be followed for the grant of counter- 
signatures of permits, In other case the 
procedure in Section 57 of the Act will 
apply..............- Section 47 (3) of the Act 
will not in our opinion apply to inter- 
State permits........0...... In the absence of 
specific rules, the best way of harmonis- 
ing the powers and’ functions is to allow 
these inter-State authorities to exercise 
their power within their respective 
spheres’ in regard to grant and counter- 
signature of permits by agreement and 


In paragraph 14, the court observed ‘as 
follows: 


“As in the case of inter-State permits 
the harmonious reading of the sections 
will be to make Sections 42 to 68 of the 
Act applicable wherever it is possible to 
do so. The fixing of limit of number of 
stage carriage permits in or within the 
region ' is entrusted to the Regional 
Transport Authority because of the 


‘particular local. matters contemplated in 


Section 47 (1) of the Act, namely, ade- 
quacy of-other transport services between’ 


ent un-j . 
-der the proviso to Section 63 (3), 
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‘the places’ to be ‘served, benefit to a 
‘particular locality to be afforded by the 
service, conditions of the roads included 
in the proposed route or area. These con- 
siderations in the case of inter-State per~ 
mits as also in the case of inter-regional 
permits cannot be said to be entrusted to 
the Regional Transport Authority to 
which the application is made because 
both in the case of inter-State permits 
and inter-regional permits considerations 
in different States and in different 
regions will become relevant and are not 
embraced within the scope and intent of 
Section 47 (3) of the Act. We are there- 
fore of opinion that Section 47 (3) of 
the Act will not apply either to grant or 
to countersignatures of permits both in 


the case of inter-State and inter-regional. 


permits, The relevant authorities in two 
States or two regions will ensure agree- 
ment and act in concert as the case may 
be. The number of services in the region 
-can of course be fixed by the Regional 
Transport Authority but they will be for 
the region only, The number of services 
for inter-regional or inter-State routes 
beyond the frontier of the region will 
have to be determined by agreement.” 


9. The observations of the Supreme 
_ Court have to be read as interpreting the 
clear provisions of Section 63 (3) and the 
proviso thereto, The word “agreement™ 
is used by the Supreme Court in two dif- 
ferent senses, In the proviso to Sec, 68 
(3) the word “agreement” means a bind- 
ing agreement between the two States 
which alone governs the counter~ 
signatures of inter-State permits and 
which dispenses with the procedure un- 
der Section 57, On the other hand, the 
word “agreement” is not used in the 
substantive part of Section 63 (3) at all, 
When the Supreme Court says that un- 
der the substantive part of S. 63 (3) the 
coutersignatures will have to be “by 
agreement and accord” or will have to 
be “determined by agreement”, the court 
does not mean that Section 63 (3) will 
not operate by itself at all and only an 
agreement under the proviso would ope- 
‘rate, The reason is that even under Sec- 
tion 63 (3) the two State Transpor’ 
Authorities or the Regional Transport 
Authorities have to be in agreement with 
the intention of each other. That is to 
say, both of them should reach the same 
conclusion acting within their own re~ 
\spective spheres of authority as to the 
number of inter-State permits to be is- 
sued by one and to be countersigned by 
the other. Unless the views of these two 
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authorities as to the relevant considera- 
tions embodied in sub-sections (1) & (2) 
of Section 47 coincide the effective num- 
ber of inter-State permits cannot be in- 
creased in the present case beyond 26. 
‘The concerned authority in the State of 
U. P. is to be of the view that the need 
of the public for issuing the inter-State 
permit to be countersigned by the con- 
cerned authorities in Delhi exists and, 
therefore, the U. P. State Transport 
Authority issues such an inter-State per- 
mit over and above the existing number 
of 20. This is the U. P, view. It is for 
the STA, Delhi, to consider the question 
bearing in mind the provisions of sub- 
sections (1) and (2) of Section 47 and 
other relevant provisions when an appli- 
cation is made for the countersignatures 
of such an inter-State permit issued by 
the State of U, P. At the time of such 
consideration the State of Delhi cannot 
take the stand that there is no agreement 
between the two States for increasing the 
inter-State permits on this route beyond 
the number of 20. Had there been an 
agreement between the two States as re- 
quired by the proviso to Section 63 (3) 


- then the procedure under Sec, 57 would 


not have been followed at all, There 
would have been no need then to consid- 
er whether the public need for the in- 
crease of the permits beyond 20 exists 
or not, The existence of the need would 
have been decided by the agreement 
under the proviso. It is because there is 
no such agreement under the proviso 
that the needs of the public have to be 
considered under sub-sections (1) and (2) 
of Section 47 by the STA, Delhi, on the 
merits of each case, If the conclusion of 
the STA, Delhi, in countersigning the 
permits of the appellant accords with the 
conclusion of the Regional Transport 
Authority, Meerut, in issuing the inter- 
State permit to the petitioner-appellant, 
then it would be said that the issue of 
the countersignatures on the permit held 
by the petitioner-appellant has been the 
result of “agreement” and “accord” or 
is “determined by agreement” to use the 
language of the Supreme Court at the 
end of paragraphs 12 and 14 of the re- 
port- in Mohd, Ibrahim’s case, referred to 
above, 


10. We need only emphasise that the 
petitioner-appellant has a right not only 
under the provisions of the Motor Vehi- 
cles Act, referred to above, but also un- 
der Article 19 (1) (g) of the Constitutio 
to apply for inter-State permits and for 
countersignatures thereon. In D, Nat 


Slain g's 
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raja Mudaliar v, The State Transport 
Authority, Madras, AIR 1979 SC 114 
paras 7 and 8, the Supreme Court em- 
phasised that “Permits are not bounty 
but are right, restricted reasonably by 
the Motor Vehicles Act.” In T, N. Raghu- 
natha Reddy v. Mysore State Transport 
Authority, AIR 1971 SC 1662, para 15, 
the Supreme Court observed that tha 
provisions of an inter-State agreement is 
not law and cannot override Chap, IV-A 
of the Act. For the same reason, we are 
of the view that an agreement between 
the two States under the proviso to Sec- 
ion 63 (3) operates only on the matters 
which are agreed to therein, It does nof 
override Section 63 (3) in respect of mat- 
ters which are not the subject matter of 
such an. agreement, 


11. We, therefore, allow the appeal 
and set aside the judgment of the learn- 
ed single Judge.as also the decisions of 
the State Transport Appellate Tribunal 
and of the STA, Delhi regarding the ap- 
lication of the petitioner-appellant made 
to the STA, Delhi for countersignatures 
on his permit, We direct the STA, Delhi, 


to decide the application of the peti-. 


tioner-appellant for countersignatures on 
merits after hearing fresh arguments of 
the parties who were before the STA, 
Delhi, when the resolution No. 6, dated 
13th November, 1975 was passed by the 
STA, Delhi. The notices to parties, etc, 
shall be expeditiously issued by the STA, 
Delhi, and the arguments will be heard 
within three months from today, The 
decision on the application shall be ar- 
rived at and communicated to the peti- 
tioner-appellant by the STA, Delhi 
within one month of the. conclusion of 
the hearing of the arguments, Since dif- 
ferent views as to the legal position.were 
expressed by the STA, Delhi, the State 
Transport Appéllate Tribunal and the 
learned single Judge and we have decid- 
ed this appeal on our own view of the 
meaning of Section 63 (3)-and the proviso 
thereto, we do not make any order as to 
costs, - 


= oe Appeal allowed, 
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Babu Ram, Petitioner v, Devinder 
Mohan Kaura and others, Respondents. 

Civil Revn, No, 539 of 1977, D/- 6-5- 
1980.* : 

Limitation Act (36 of 1963), Ss, 5, 14 
=  Condonation of delay — “Sufficient 
cause” within meaning of Section 5 and 
“good faith” within meaning of Sec, 14 
~- Mistaken advice by Senior Counsel if 
constitutes “sufficient cause” and “good 
faith”. 7 

Where the senior counsel who had in- 


Atially advised filing of revision and on 


realising that an appeal was competent 
directed filing of appeal by withdrawing 
revision, made an -affidavit. with the ap- 
plication for condonation of delay in fil- 
ing the appeal that he honestly believed 
that a revision petition was to be filed 
instead of appeal but did not explain how 
he honestly believed so, mistaken advice 
of the counsel could not constitute either 
‘Sufficient cause’ within meaning of Sec- 
tion 5 or evidence of ‘good faith’ within 
meaning of Section 14, AIR 1970 SC 1953, 
Distinguished, j (Para 28} ` 

Where an affidavit is filed by the coun- 
sel, the Court naturally expects that tha 
counsel concerned while choosing. to file 
an affidavit for giving mistaken advice 
would also state what led him to give 
such an advice, Merely because the mis- 
take is committed by a senior counsel 
does not necessarily mean that the mis- 
taken advice was given bona ‘fide or that 
it should constitute sufficient cause, 
There is no formula that a person is 
merely to plead mistaken legal advice, 
The basis of mistaken advice should also 
be disclosed to enable the court to see 
whether the advice tendered was bona 
fide or reckless. ` (Paras 22, 28, 31) 
Cases ological Paras 


Referred : 
AIR 1970 SC 1958 28 


G. N. Aggarwal, for Petitioner; R, L; 
Kohli, for Respondents, l 

ORDER :— This is a petition for re- 
vision under Section. 115 of the Code of 
Civil Procedure against the order: dated 
7-1-1977 passed by. the learned Addi- 
tional District Judge, Delhi, dismissing 
the appeal filed by the petitioner as bar- 
red by time and also dismissing- the ap- 
plication for condonation- of delay filed 


enema 
"Against order of N. L. Kakkar, Addl, 
Dist. J. Delhi D/- 7-i-i977,_ a 
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before it-under Sections.5 and 14 of tha 
Limitation Act (hereinafter referred to as 
“the Act”), 


2 Ht appears that the petitioner had 
filed a suit for possession and recovery of 


Rs, 434/- as damages at the rate of Ru- - 


pees 60/- p.m. for the period 1-2-1975 
to 31-8-1975, and also for recovery of Ru- 
pees 14/~ as water charges for the same 
period at the rate of Ra 2/- per month 
against the respondents who are the legal 
representatives of one Om Prakash 
Kaura, i 


3. The case of the petitioner in tha 
plaint was that Om Prakash Kaura was 
his tenant in r of a room in house 
No, 16/10181-82, Gurdwara Road, Karol 
Bagh, New Delhi, The petitioner termi- 
nated the tenancy of Om Prakash Kaura 
by notice dated 1-1-1970 and thereafter 
Om Prakash became a statutory tenant, 
Om Prakash died on 16-3-1975 and at the 
time of his death he was in possession of 
the said room as statutory tenant and 
now the legal representatives (respon- 
dents) are in illegal occupation of the 
premises in dispute, 


4, The respondents contested the suit, 
inter alia, on the ground that the civil 
court had no jurisdiction to try the suit 
as there exists relationship of landlord 

and tenant between the parties and the 
defendant-respondents had inherited 
tenancy rights of their father who was 
a contractual tenant in the suit premises 
and the tenancy of Om Prakash was 
never terminated, 


5. From the pleadings of the parties, 
the learned trial court had, inter alia, 
framed the following issues; 

(1) Whether the civil court has got no 
furisdiction in the case? 

(2) Whether the plaintiff legally ter 
minated the tenancy of Om Prakash? If 
so, its effect? 


6. The issue relating to the question 


whether the civil Court has got no 


Jurisdiction in the case was treated as 
a preliminary issue and the learned trial 
Court by order dated 7-4-1976 took the 
view that the respondents has inherited 
the tenancy rights of deceased Om Prax 
kash and, therefore, they are tenants of 
the plaintiff and thus the Civil Court has 
no jurisdiction to try the suit, 


7. After giving the aforesaid finding, 
the learned trial Court directed that the 
plaint be returned to the plaintiff to be 
filed in the proper Court, ; 7 
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8. -Against the aforesaid order of the 
learned trial Court, the petitioner fled 
a: petition for revision in this Court on 
3-9-1976 purporting to be under Sec. 115 
CPR CG oe j 


9. The dealing assistant in the Re- 
gistry of this Court took an objection 
that it should be stated as to how the 
“C. R. P.” is maintainable against the im- 
pugned order whereas remedy of appeal 
is available under the provisions of O. 43, 
Rule 1 (a) C. P.C, and stated that it 
should be correctly specified, This objec- 
tion was approved by the Deputy Regis- 
trar concerned on 7-9-1976 and the peti- 
tion was directed to be returned to be 
refiled within a week, The petitioner 
through his counsel ‘LCV’, received back 
the revision petition from the Registry on 
13-10-1976 and instead of replying to the 
Objections raised by the Registry filed an 
appeal before the Court of the District 
Judge, Delhi, against the aforesaid order 
of the learned trial Court dated 7-4-1976, 
The learned counsel presented the origi- 


. nal revision petition itself before the 


Court of the District Judge and request- 
ed that the revision petition be treated 
as appeal, Along with the appeal, an ap~ 
plication under Sections 5 and 14 of the 
Act read with Section 151 of the Code 
was filed for condonation of delay in fil- 
ing the appeal and for treating the re- 
vision petition as an appeal and thè 
grounds of revision petition to be treated - 
as grounds of appeal, - 


10. The aforesaid application along 
with the original revision petition was 
filed in the Court of the District Judge 
On 14-10-1976, The application for condo- 
nation of delay was supported by an affi- 
davit of the Advocate concerned as well 
as an affidavit of the petitioner, 


11. In the application for condonation 
of delay, it was stated that the petitioner 
took the certified copy of the impugned 


-© order on or about 7-7-1976, and consult- 


ed “LCV”, Advocate, as to whether an 
appeal or revision was to be filed against 
the impugned order, “LCV” advised that 
the revision petition was to be filed 
against the impugned order and accord- 
ingly the revision petition was filed 
through Shri “LCV” on 3-9-1976. 


12, It was then averred in the applica- 
tion that on 13-10-1976 “LCV”, Advocate 
“enquired it” from the. Registry of the 
High Court as to why the revision peti- 
tion was not listed for hearing and he 
was told that the revision was lying un- 
der objection for being returned, The 


16 Delhi 
revision petition was taken back from the 


Registry on the same day ie. 13-10-1976.. 


“LCV” read the objection and the revi- 


sion petition, studied the matter and real-. 


- {sed that due to bona fide mistake the re- 


ri 


vision petition had been filed instead of . 
‘an appeal. The Advocate called the peti- 
in Court on 14-10-1976 and toid. 


tioner- 
him the above stated facts and was also 
informed that the revision petition, which 
was filed in tbe High -Court was being 
filed as an appeal. It was also stated that 
the petitioner-appellant had been bona 
fide prosecuting with due diligence an- 
other proceedings against the impugned 
order and he bona fide believed that the 
revision petition was to be filed against 
the impugned order and there is suffici- 
ent cause for preferring the appeal with- 
in the period prescribed. 


13, In the affidavil filed in support 
thereof was sworn by “LCV” who stated 
that the petitioner has contacted him on 
7-7-1976 along with the certifed copy of 
the judgment under appeal and had con- 
sulted him as to whether appeal or re- 


vision was to be filed against the said 


order, The. affidavit further stated: 


“I honestly believed and was of the 
opinion that a revision petition was to 
be filed against the said order and I ad- 
vised Shri Babu Ram accordingly”, 


13A.. It was also stated in the affidavit 
that he accordingly filed the revi- 
sion petition in the High Court on 3-9- 
1976. The said revision - petition. was to 
be listed for hearing after about five 
weeks but the same was not listed. On 
13-10-1976 he enquired about it from the 


Registry of the High Court as 
to why the petition was _ not 
listed for hearing. He was told 
that the revision petition was lying 


under objection for being returned, The 
revision petition was accordingly taken 
back in the same date and after reading 
the petition, he realised that due to bond 
fide mistake the revision petition was ad- 
vised by him to be filed instead of filing 
an appeal. It is further stated by the 


Advocate that he ‘called the petitioner on: 


14-10-1976 and informed him of the 
aforesaid facts and thereafter the peti- 
tioner-appellant filed the appeal immedi- 
ately, 

H. This application: for condonstion of 
delay was opposed on behalf of the re- 


spondents, The plea taken in the revision . 
was that the application is mala fide, that 


the revision petition was not filed in. good 
faith and a bare look at the provision of 
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Order 43, Rule 1 (a) of fhe Code would 
‘have~satisfied any counsel that the mat- 
ter was appealable and revision could be 


filed only if no appeal lay as is specially ` 
‘provided in Section 115 of the Code. . 


15. ’ The: learned “Additional ‘District 
Judge, as stated. earlier, . dismissed the 


-application for condonation of ‘delay. He 


took the view that the Registry of the 
High Court had raised an objection that 
the revision petition was not competent 
and had directed its return on 4-9-1976, 
yet the revision petition was taken back 
from the Registry of the High Court only 
On 18-10-1976 and filed it as an appeal 
before the District Judge on 14-10-1976, 
The delay during the period 4-9-1976 has 
not been explained, The- learned Addi- 
tional District Judge also took the view 
that even if it be said that there was 
error on part of the counsel in giving 
wrong advice to the appellant, learned 


counsel for the appellant very well knew - 


on 4-9-1976. that the appeal only was 
maintainable and revision petition did not 
lie’ and despite this’ knowledge no steps 
had been taken and filing of appeal after 


such a long delay cannot be attributed * 


entirely to the advice of the counsel, The 


ALB 


learned Additional District Judge also ` 


took the view that there is no bona fide 


mistake in filing the revision petition and 


thus held that there is no ground for. 


condonation of delay. 


16. Mr. Gopal Narain, learned counsel.. 


for the petitioner, has assailed the order - 


of learned Additional District Judge, inter 
alia, on the ground that the revision peti- 
tion was filed by the petitioner on the 
bona fide advice of a counsel of long 


standing and it was due to his mistaken _ 


advice that instead of filing an appeal, 


a revision petition had been filed in the l 


High Court and as soon as the memoran- 


dum of revision petition was returned by ` 


-the High Court, immediately on the next 


day the ‘memorandum of the revision was 
filed in the court of the District Judge 
with a request to treat the revision peti- 
tion as an appeal along with an applica- 


tion for condonation of delay supported - 
by an affidavit of the counsel and thus - 


there was sufficient cause for condonation ` 


of delay under Section 5 of the Act and 
also there was good’ ground for exclusion 


of time under Section 14 of the Act as - 


the petitioner was. prosecuting: ‘the revi- 


‘sion petition bona fide in good faith im 
‘wrong court and as soon as the mistake. d 


was pointed out the revision petition was 
taken back and filed as an appeal in the 
court of the District Judge. He thus con~ 


1981. 
tended that there-was. sufficient: cause 
and delay should have been condoned. 


17. - It was also submitted that there 
‘was nothing to show that the error of the 


counsel was tainted, by.. any mala fide mo- . 


tive, 

18-19. Before I deal with the submis- 
sion of the learned counsel for- the peti- 
tioner, a few more dates may also be 
noticed, 

After the impugned order was prono- 
unced by the learned trial court on 7-4- 
1976, the petitioner applied for ‘certified 
copy on 8-4-1976 and the copy was ready 
for delivery on 22-6-1976. It is thus clear 
that limitation for appeal tō the court of 
the District Judge (which is one mony 
expired on or about 22-7-1976. 

20. The revision petition was filed in 
the High Court on 3-9-1976. As on 3-9- 
1976 even if the appeal had been filed, it 
would have been barred by time. 


‘21, Learned counsel for the petitioner, 
however, relied on the affidavit of ‘LCV’ 
to the effect that he “honestly believed 
and was of the opinion that a revision 
petition was to be filed against the said 
order” and "he advised Shri Babu Ram 
accordingly”, The learned counsel sub- 
mitted that this constitutes sufficient 
cause as well as good faith of the peti- 
tioner in prosecuting the revision peti- 
tion instead of doing in appeal. 

22, There is no- universal rule that 
every mistaken advice given by the coun- 
sel constitutes sufficient cause or consti- 
tutes “good faith”. Every’ case depends 
on its own facts. In some cases a bona 
fide opinion given by a counsel can con- 
stitute sufficient cause. It.all depends 
how the opinion is given, If the opinion 
is given after taking due care and at- 
tention then it will amount to “good 
faith” as well as “sufficient cause”, If the 
Opinion is given off-hand without taking 












Unfortunately, in 
the present case, the learned counsel who 
ave the affidavit does not mention how 


in the senior counsel saying that he 
“honestly. gave the opinion.” The senior 
counsel or for that matter any other 
counsel ought to further tell the court 
why he honestly gave ‘that opinion, What 
was it that led him to give the mistaken 
advice? Was it. something in the im- 
pugned judgment which led him to give 
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such an advice or was there something 
in the law which made him give the 
mistaken advice. It is not sufficient in 
such cases to merely state that ‘I am a 
senior counsel’ or ‘I am a very experienc- 
ed counsel and I gave the opinion’. Which 


-is of no use, The Court naturally expects 


that the counsel concerned while choos- 
ing to file an affidavit for giving mistaken 
advice would also state what led him to 
give such an advice. If this much is not 
expected from a counsel, it may lead to 
arbitrary decisions by Courts. 

23, So far as the litigant public is con- 
cerned, they have engaged a counsel and 
every counsel is supposed to have the 
necessary knowledge of law. Merely be- 
cause the mistake is committed by a 
senior. counsel does not necessarily mean 
that the mistaken advice was given bona 
fide or that it should constitute sufficient 
cause. Nature of the mistaken advice be- 
ing bona fide would depend on the facts 
as to what led the learned counsel to give 
such an advice. 

24, Unfortunately, as I have stated 
earlier, the affidavit of the learned coun- 
sel is completely silent about it. The mo- 
ment the Registry took the objection im- 
mediately on the filing of the revision 
petition and the moment the learned 
counsel learnt of the objection, he ought 
to have replied as to why, in his opinion 


_the revision petition could be filed. In 


fact, he did not reply at all, Indeed, he 
had no answer to the objection raised -by 


‘the Registry. 


‘25. The provisions of Rule 1 (a) of 


-Order 43, C. P. C. are very clear. By 


reading it, one cannot entertain two 
opinions , about it. 

26, In these circumstances, it cannot 
be held as a matter of law, the advice 
given by the learned Counsel was in good 
faith as contemplated by Section 14 of 
the Act and on the same ground it would 
not constitute “sufficient cause” within 
the meaning of Section 5 of the Act. | 

27.. It has been the consistent practice 
to construe Section 5 of the Act liberally 
provided there are no mala fides, 

28. A similar question arose before the 
Supreme Court in the case of Mata Din 
v. Narayanan, AIR 1970 SC 1953. There, 
an appeal which ought to have been. filed 
in the High Court on proper calculation 
of valuation for purposes of jurisdiction, 
was filed before the Court of the District 
‘Judge. The Court of the District Judge: 
returned the appeal for being presented 
to the proper Court and when it was re- 
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filed in the High Court, it was found to 
be barred by time, The learned counsel 
not only refiled the appeal in the High 
Court but separately challenged . the 
order returning the appeal, by way of 
revision .petition, for being filed in the 
High Court, For his view, why he had 
. filed the appeal in the Court of the Dis- 
trict Judge instead of filing in the High 
Court, the learned counsel gave explana- 
tion ‘by way of relying upon a particular 
- Yule, It was in these circumstances that 
the Supreme Court considered the mis- 
taken advice of the counsel as -having 
been given bona fide and in good faith 
and thus held .that it constituted “suffi- 
cient cause” for condonation of delay in 
filing the appeal before the proper Court, 


29. But, what is the position in our 
case, Here, the advice is given and on 
that basis after the limitation for appeal 
' has expired a revision petition is filed, 
(it may be stated that whereas limitation 
for appeal before the District Judge was 
one month limitation for revision or ap- 
peal before the High Court is 90 days 
ie. three, times that - of the District 
Judge). : 
` 30. The Registry of this Court imme 
diately points out that only appeal is 
competent .and ‘the revision petition "de 
returned. The counsel gives no reply as 
to why he chooses to file the revision peti- 
. tion, and’ instead accepts the petition and 
‘files same by way of an appeal before 
the District Judge. This really shows that 
the opinion given by the learned ‘counsel 
was not given in good faith and in such 
a case the mistaken advice of the learn- 
ed counsel will neither constitute “good 
faith” under Section 14 of the Act . nor 
“sufficient cause” under Section 5 of the 
Act for exclusion of time. and/or for con- 
donation of delay. 


31, There is no formula that a person ` 


merely to plead mistaken legal advice, 

e basis of mistaken legal advice 
should also be disclosed to enable’ ‘the 
court to see whether the advice tendered 
was bona fide or reckless. Such a basis 
of explanation was neither given before 
he “Additional District Judge nor before 
this Court ‘entitling the petitioner tor 

condonation of delay. `` 


32, There is yet another way of look- 
ing at the problem. The revision petition 
was filed on 3-9-1976, For more than five 
weeks ‘neither the counsel: nor the peti- 
tioner made any enquiry from the Regis- 
try as to what transpired to the revision 
petition. It is just a matter of chance 
that the counsel thought of finding oub 
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on 13-10-1976 about the fate of the revi- 
sion petition from the Registry. It might 
as well have been that he. would: not 
have gone for a couple of months to en- 
quire. about. it. It is the practice of the 
High Court and the learned counsel, who 
had filed the révision petition,, is conver- 
sant with the practice of this Courf that 
all petitions which are found defective 
are notified immediately on the notice 
board of the Court and the counsel nor- 
mally go through ‘that list in order to 
rectify the objections if any, The list 
containing particulars of the defective 
petitions continues to be exhibited on the 
notice board for a considerable time. If 
a counsel does not choose even to consult 
the list, sits in his office and goes to 
check up the matter at his sweet-will it 
cannot be said that he learnt of the mis- 
take only on 13-10-1976 when he went to 
the Registry, as in the present case, 

33, So far as the Registry is concern- 
ed, it has immediately pointed out ‘the 
defect and there is no affidavit of the 
learned counsel to show that he did not 
learn of the mistake earlier, ‘There is no 


‘explanation whatsoever for this either 


before . the learned -Additional District 
Judge or. before this Court detailing the 
cause of delay right from the date the 
petition was ordered to be returned ie, 
7-9-1976 till 13-10-1976. when the petition 
was actually taken’ back, 

34, For the aforesaid reasons, I am 
satisfied that the learned Additional 
District Judge was- right in dismissing the 
application. filed by the petitioner for 
condonation of delay. in entertaining the 
appeal. 

35, The result is that the revision patt- 
tion fails and is dismissed. 

- 86, Parties are, however, left to ‘bear 


on ee ee 
Petition dismissed, 
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Shri Raj Chopra, Appellant v. Smt, 
Shanno Devi and others, Respondents, 
L, P. A. No. 90 of 1974, D/- 26-3-1980. 
_ Limitation Act (36 -of 1963), See- 
tions 29 (2) and 3 — Punjab Land 
Revenue Act (17 of 1887 ‘as appl- 
ed to Delhi), S. 91 — Property sold 


*Against judgment of B, C. Misra J., in 
- C. W. No 290 of 1972, D/= 31-5- 1974. 


EX/GX/C356/80/GNB © 


1981 
by Govt, by auction to. realise Govern-- 


ment money — Sale confirmed — Appli~ 


cation; under Section 91 tò set aside sale 
filed before Lt, Governor beyond'30 days 
prescribed under'S, 91 — Application un-: 
der S; 5: to. condone delay is. maintainable: 
by virtue of S. 29 (2) — To attract Sec- 
tion: 29 (2) it im not necessary. that appli- 
cation under special law should necessari- 
ly be made to, Court, AIR. 1974 Ker 162. 
(FB),. Dissented. from.. 

Certain property was sold by! Govern- 
. ment by auction. tœ realise Government 
money. After confirmation of the sale an. 
application was: filed under Section 91, 
before the Lt, Governor to set aside the 
sale: beyond 30! days limitation prescribed. 
under: Section 91. ‘In: such case since the 
Punjab Act is a‘ special law and Sec. 91 
provides a period of limitation for an ap- 
plication: to- set aside the sale, Section 29 
(2). would govern the application even if 
there is no period. prescribed by -the 


First Schedule to the Limitation Act with . 


the result that the provisions of Secs, 4 
ta 24 of the Limitation Act would become 
applicable and Section 5 would be at- 
tracted. Therefore an application to. the 
Lt. Governor under Section 5. Limitation 
Act to condone the delay in making the 
application to set aside the sale under 
Section 81 would be.’ maintainable. as 
there is nothing in the. Punjab Act ex- 
cluding the applicability of the provisions 
| Of the Limitation. Act. The fact: that ‘the 
application: under Section 91 is to be 
made to: the Lt, Governor and not to a 
Court: would: not make Section 29 (2) in- 
applicable: because Section 29 (2). does 
not postulate that the application -under 
the special law must necessarily be made 
to:a Court before the provisions of Sec- 
tion 29: (2) are attracted. to make Limi- 
tation Act: applicable. Even apart from 
Sec.. 5 Limitation Act the Lt, Governor 
has inherent. power to. entertain an appli- 
cation: for. condoning the delay in making 
an application under Section 91 if. there 
were: good reasons: for it, AIR 1964 SC 
1099, ATR 1953: Bom 35, (1968) 22 STC 
104 ‘(Bom),. AIR 1954 Cal 520, AIR 1965 
Him Pra. 44, ATR 1977 SC 523, AIR 1970 
SC 209 ‘and AIR. 1977 SC 282 (holding 
AIR 196% SC. 1335. as wrongly decided), 
Rel. on. AIR 1974 Ker 162 (FB), Dissent- 
ed. from. 5 (Paras 4, 5, 6, 7, 9) 
_ Chronological = 


(2976) $ sce 464: im 


AIR, 1974 Ker 162 (BY . 5 
AIR. 1970 SC: 20%: 1978 Lab IC 263 6. 


Raj. Chopra v.: ‘Shanno Devi 


. however, 


Delhi; 19° 


. AIR 1969-SC 1335: 1969 Lab IC 1538 5 
(1968) 22° STC:104 (Bom) 5 


AIR 1965 Him Pra 44: 1965 K Cri LJ. 


356 9 ue 
ATR .1964.SC- 1099 e 
AIR 1954 Cal 520 
AIR .1953 Bom 35- ; 

G. L. Sanghi, Sr. Advocate with Vinod, 
Bhobade and. Madan Lokur, for Appel- 
lant;- P. C. Khanna wm Rajiv Khanna, 
for Respondents; - 


‘ SACHAR; _J,:— This is a Letters Patent 
Appeal against _ the order of the learned 
single Judge dated 31-5-1974 by which he 
allowed the ,writ petition filed by the re- 
spondént No, 1 and remitted‘ the matter 
back to. the Lt. ‘Governor tor decision in 
accordance with law. 


-2, The property bearing No, 48-G, 
Nizamuddin West, New Delhi was put to 
auction: by the Collector, Delhi on 17-11- 
1971 and was purchased by the appellant 
for a sum of Rs. 47,000/-. The auction 


` had taken place in order to realise a sum 


of money due to Rehabilitation, Finance 
Administration from M/s: Shahakar. Ltd. 
on account of loan taken by it for which 
the son of respondent No, 1 had stood as 

one of the sureties. The sale was confirm- 
ed by. the Lt. Governor on 23-12-1971. 
The possession of the property was given 
to the. appellant/auction purchaser on 


' 4-1-1972, 


- 3. On 19-2- 1972 the respondent No. 1 
filed an application under Section ,91 of 
the Punjab Land Revenué Act (as ‘appli- 
ed to Delhi) for setting aside the sale. 
Section 91 provides for making an appli- 
cation to ‘set. aside a sale at any time 
within 30 days from the date of the sale. 
The plea of the respondent No.. 1. ` was 
that she ‘had: come to. know.of sale only 
on 9-2-1972 and therefore there was su- 
fficient reason for the Lt, Governor to 
condone the delay and entertain the ap- 
plication, She had sought to. invoke Sec- 
tion 5 of the Limitation Act,. 1963 read 
with S, 17 of the Punjab Land Revenue 


Act (to be called the Act) for this pur-. 


pose.. The Lt. Governor however, took 
the view that Limitation Act was not ap- 
plicable to such an application before him 
and therefore he had no. power to con- 
done the delay, even if the delay was 
sufficiently explained. The learned Judge 
has held that Section 5 of the 
Limitation Act 1963 was applicable and 
there was power to admit the application 
after the period prescribed under: Sec- 
tion 91 and he therefore by the impugn- 


ed order remitted the matter back to 


mn 


j 


`. have to be satisfied namely — 
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the Lt. Governor for consideration on` 
merits. The auction purchaser being ag- 
grieved has filed this appeal. The re- 
spondent No, 1, invoked Section 5 of the 
Limitation Act, by virtue of Limitation 
Act 1963 being applicable to these pro- 
ceedings because of Section 29 (2) of 
Limitation Act, which reads as under:— 


“Where any special or local law pre- 
scribes for any suit, appeal or applica- 
tion a period of limitation different from 
the period prescribed by the Schedule, 
the provisions of Section 3 shall apply as 
if such period were the period prescrib- 
ed by the Schedule and for the purpose 
of determining any period of limitation 
prescribed for any suit, appeal or appli- 
cation by any special or local law, the 
provisions contained in Sections 4 to 24 
(inclusive) shall apply only in so far as, 
and to the extent to which, they are not 
expressly excluded by such special or 
local law.” 


The learned Judge has accepted this con- 
tention which is challenged by Mr. San- 
ghi the learned counsel for the appellant, - 
He contends that before the Limitation 
Act can be applicable to any period pre- 
` scribed by a special Act like the Pun- 
jab Land Revenue Act two conditions 
(1) that 
’ there has to be found in the first sche- 
‘ dule to the limitation Act a period pre- 
scribed, different from the period of limi- 
tation prescribed by the special law for 
-an identical application, The contention, 
in short is that as in the Schedule to 
the Limitation Act there is no provision 
for Limitation for filing an application 
before the Commissioner (in this case the 
Lt. Governor) under Section 91 of the 
Act, Section 29 (2) cannot attract the 
Limitation Act because the condition pre- 
` cedent is that there must be found in 
` the schedule the very situation which ‘is 
to be found in a special law with the 
only difference that the period of limi- 
tation may be different. This argument 
‘ proceeds on the assumption that if no 
period of limitation is provided in the 
' schedule to the Limitation Act for a situ- 
ation for which’ an application which is 
contemplated -by special law, Section 29 
: (2) of Limitation Act does not cover this 
© aspect. Now this very argument was rais- 
ed and rejected in {AIR 1964 SC 1099) 
‘Vidyacharan Shukla v. Khub Chand 
- Baghel. In that case the question was 
. whether Section 12 of the Limitation Act 
could be invoked in an appeal filed under 
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argument was that as there was no prò- 
yaon in the Limitaticn Act prescribing 
any ‘period of limitation for an appeal 
under the Representation of the People 
Act, resort to the Limitation Act was not 
permissible, The court posed the problem 
that: 


“when the First Schedule of the Limi- 
tation Act prescribes no time limit for a 
particular appeal, but the special law 
prescribes a time limit to it, can it not 
be said that under the First Schedule of 
the Limitation Act an appeal can be filed 
at any time, but the special law by limit- 
ing it provides - for a different period? 
While the former permits the filing of an ` 
appeal at any time, the latter limits it 
to the prescribed period, It is, therefore, 
different from that prescribed in the for- 
mer”, S ki 
The court approved the observation of 
Chhagla, C.J. in (AIR 1953 Bom 35) 
Canara Bank Ltd, Bombay v. Warden 
Ins. Co. Ltd., Bombay, that: 


‘if the First Schedule to the Limita- 
tion Act omits laying down any period of 
limitation for a particular appeal and the 
special law provides a.period of limita- 
tion, then to that extent the special law 
is different from the Limitation Act.” 
The court after referring to the other 
case law ultimately held that the posi- 
tion was that: 


“Section 29 (2) would apply even to a 

case where a difference between the spe- 
cial law and the Limitation Act arose by 
omission to provide for a limitation to a 
particular proceeding under the Limita- 
tion Act.” ; 
_4, In the present case the period of 
time is provided under Section 91: of the 
Act. Even if there is no period prescrib- 
ed by the First Schedule to the Limita- 
tion Act Section 29 (2) of the Act would 
govern such an application with the re- 
sult that the provisions of Sections 4 to 
24 will become applicable, Section 5 of 
Limitation Act is thus clearly attracted. 
This plea of Mr. Sanghi fails. 

5. The next limb of this very argu- 
ment was that Section 29 (2) also postu- 
lates that an application or proceedings 
that are covered by Section 29 (2) of 


‘Limitation Act must relate to application 


being filed before the Civil.or the Crimi- 
nal courts, and as an application under 
Section 91 of the Act hefore the Revenue 
Officer was not an application before a 


‘court, Limitation Act would not- be: ap- 
Section 116A (3). of the- Representation. ` 


plicable.. .We -cannot :agree. In ((1968). 22 


' öf the-People Act to the High Court. The ‘STC 104). (Bom)::Vasanji ‘Ghela’& Co. v, - 


198]. 


State of. Maharashtra, an application was 
filed before the Sales Tax Tribunal be- 
yond one year and a prayer for’ condo- 
nation of delay was rejected by the Tri- 
bunal on the ground that it had no po- 
wer to condone the delay. The court re- 
versed this decision and held that the 
provisions of Section 29 (2) and Sec- 
tion 5 of the Limitation Act 1963 were 
attracted and could he availed of for 
applications for reference before the tri- 
bunal and that it was not necessary that 
an application must necessarily be before 
a court before by virtue of S. 29 (2) the 
provisions of Limitation Act could be at- 
tracted. 


Mr. Sanghi had however, relied 
on (AIR 1974 Ker 162) (FB) Jokkim Fer- 
nandez v. Amina Kunhi Umma, which 
had held by a majority ‘that as the appel- 
late authority under the Kerala Rent 
Control Act was not a Court but a per- 
.Sona designata Section 5 of the Limita- 
tion Act 1963, was not applicable to pro- 
ceedings before the appellate authority, 
. as the Limitation Act only applies. to 
Courts, It may however, be noted that 
the majority decision was influenced by 
the decision given by (AIR 1969 SC 1335) 
Town Municipal Council, Athani v. Pre- 
siding Officer, Labour Court, Hubli, which 
was specifically held to have been decid- 
éd wrongly in (AIR 1977 SC 282) Kerala 
State Electricity Board, Trivendrum v, 
T. P. Kunhaliumma. G. Vishwanath Iyer, 
J.. however, held that a conclusion that 
the proceeding under the special law 
should be before ordinary (Civil and Cri- 
minal) Courts alone in order that the pro- 
vision of Section 5 can be applied is not 
- warranted by the provisions of the vari- 
ous special laws and the Limitation Act, 
With respect the opinion of Vishwanath 
Iyer, J., commends to us more than the 
opinion of other learned Judges, in 
the Kerala case. 

A similar argument that in .an 
- appeal filed before a Rent Control 
Tribunal which was a persona designata, 
Section 29 (2) (a) could not be invoked 
to apply the Limitation Act was rejected 
in (AIR 1954 Cal 520) Imperial Bucket Co, 
v. Smt. Bhagwati Basak, and the Court 
observed that in the plain meaning the 
word “suit or appeal” refer to any suit 
or appeal being filed in a Court or before 
a persona designata and that the words 
‘inclusive of suit, appeal or application” 
specified by a prescribed local law do not 
justify the Court in adding. the 
. words, “to. Court”, and Section 29:of the ,. 
` Limitation -Act was therefore held to- be ` 
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available. This view ‚was followed by 
Om Parkash, J. C., in (AIR 1965 Him Pra 
44) Mehar Chand v. Twarsoo, to hold 
that the word “application” will include 
an application made -to a persona desig- 
nata and.that the applicability of Sec- 
tion 29 (2) was not restricted to applica- 
tions which were made to a Court only. 
In this connection it may be noted that 
the preamble of the. 1908 Limitation Act 
spoke to consolidate and amend the law 
relating to suits, appeals and certain ap- 
plications to Courts. Now in the Limita- 
tion Act of 1963 the preamble is differ- 
ently worded to say that it is an Act to 
consolidate and amend the law for the 
limitation of suits and other proceedings. 
Under Section 29 (2) (a) of Limitation 
Act 1963 there is no restriction that only 
the applications filed before a Court are 
covered and the argument that they 
must nevertheless be so limited is not 
warranted by the language of the statute. 
6. We fee] that the argument based ‘on 
the contention that the application under 
a special law must necessarily be to a 
Court, before the provisions of Limita- 
tion Act are attracted is not borne qut 
by any precedent or principles of law. _ 
This argument does not appreciate the 
difference between a case where there 
is no period prescribed by a-special law 
and where it is so provided. In . the 
former instance, a party will have - -to 
invoke Article 137 of Schedule to Limi- 
tation Act 1963, and this can be-resorted 
to for filing an application under any 
Act vide AIR 1970 SC 209; AIR 1977 SC 
282. Such an application alone is re- 
quired to be filed before a Civil Court. 
But in case of latter kind as in the pre- 
sent case where the period is prescribed 
under a special law like the Act, Arti- 
cle 137 of Schedule to Limitation Act is 
not being resorted to at all-and the re- 
quirement of application being to a Court 
does not necessarily arise, In such a 
case the position is different. Here the 
respondent No. 1 seeks to invoke the 
applicability of Limitation Act by virtue 
of Section 29 (2) because a special law 
like the Punjab Land Revenue Act has 
prescribed a period for filing an applica- 
tion different from that prescribed by: the 
First Schedule to the Limitation Act and 
because of that the. provisions contained . 
in Sections 4 to 24 automatically become 
applicable; evidently thus Sectien 5 be- 
comes available, Section 29 (2) attracts 
Limitation Act by way of analogy- only 


‘when there is a limitation prescribed in 


the First Schedule to the Limitation Act. _ 







application under . the- 
d necessarily be--made to 
as has been contended by Mr, Sanghi, as 
is not borne out from the language 
the scheme of the statute, 

4. ‘We may note that the provisions of 
the Limitation Act have been applied in 
computing the period of limitation under 
a special law like the U, P, Sales Tax 


‘Act; see (1976 (4) SCC 464: (AIR 1977 SC 


523) Commr, of Sales Tax, U. P. v. 
‘M/s, Madan Lal Das & Sons, Bareilly. 
In that case the revision under Section 10 
of the Sales Tax Act was filed beyond 
the prescribed period of.one year, The 
assessee however claimed the benefit of 
Section 12°(2) of the Limitation Act for 


excluding the time spent in obtaining a’ 


copy of the appellate order. The argu- 
ment that the U, P, Sales Tax Act con- 


stituted the complete code in itself and . 


that .the Limitation Act cannot be ap- 
plied was rejected by: the Court ‘which 
after referring to Section 29 (2) of the 
Act stated, 

“there can be no’ manner of 
doubt that the U. P. Sales Tax Act ans- 
wers to the description ‘of a special or 
local law. According to sub-section. (2) 
of Section 29° of. the Limitation Act, re- 
produced above, for the purpose of de- 
termining any period of limitation pre- 
scribed for any ` application by special 
or local law the. provisions contained in 
Section 12° (2) inter alia shall apply in so 
far as and to the extent to which they 


are not expressly excluded by such spe- 


cial or local law”, - 

‘It 6 clear. that the application 
was to a persona designata . -, and 
not to a civil court and still the provisions 
of Limitation Act were held to. be attra- 

ed, Similarly in the present case there 

nothing in the Act excluding the ap- 
Iplicability of ‘provisions of Limitation 
ct. As such Section 5 of the Limitation 

ct being one of the Sections in Secs, 4 

‘24 could be resorted to and was right- 
y held by the learned Judge to be ap- 
plicable, 

8. We also feel. that our interpretation 
made above is in consonance with justice 
and equity, Here is a provision which 
pans an application to’ set aside a sale 

to be moved. within -30 days from the 
date of sale, If the argument of Mr. 
Sanghi is to be accepted, the application 
filed even on 3ist day would be time 
barred even if an applicant had a cast 
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iron explanation as. to why the applica- 
tion could not be filed within 30 days. 
To take'an illustration if a party was go- 
ing. to the office. of Lt, Governor to. file 
the application on the 30th day and on 
the way met with a serious accident and 
removed to a hospital in state of uncon- 
sciousness from where he recovers only 
a week or 10 days later and if even on 
that very day of’ discharge.. he was to 
file an application the result would be 
that such an application would have to 
be held as beyond time; and what is 
worse that Lt. Governor would have no 
power to condone the delay, though cir- 
cumstances cry out loud for the exercise 
of such power, This result which would 
work such grave injustice cannot be ac- 
cepted by us because it is not based on 
any sound reasoning or any principles of 
law. The only purpose of fixing a period 
is that there should be some check on 
the parties so that old. and stale claims 
are not revived. That has been done by 
prescribing the: period in Section 91 of 
the Act. But having done that. we see 
no reason why by virtue of. Section 29, (2) 
the provisions of Section 5 of the Limi- 
tation Act should. not govern such, an 
application, . It is also to be appreciated 
that 1963 Limitation . Act had made a 
vital change in Section 29 itself, Whereas 
under 1908 Act some of the Visions 
contained, like: Secs. 4 and 9 to 18 were . 
to apply and the remaining provisions of 
the Limitation Act were not to apply 
which meant that even if 1908 Limitation 
Act applied Section 5 as such was not 
automatically. applicable. But that has 
now been’ changed by Section 29 (2) pro- 
viding that in those like cases the provi- 
sions contained in Sections 4. to 24 of 
Limitation Act shall apply. Section 5 of 
the Limitation Act thus would sini 


_applicable .by its own force, 


9. In the alternative if Section 5 was 
to be held inapplicable on the ground 
that the Limitation Act was not applica- 
ble to application filed under the Punjab 
Land Revenue Act it will still not avaif 
the appellant. The reason.is that if as 
urged by the appellant the Limitation 
‘Act is not applicable, on the same parity 
of reasoning Section 3.of the ‘Limitation 
Act would similarly be inapplicable. In 
that view there would be no statutory 
‘compulsion to dismiss the petition filed 
‘beyond 30 days under Section 91 of the 
Land Revenue . Act, The only conse- 
quence would be that if the ~ application 


‘is filed beyond 30 days and the'delay is 
‘unreasonable and there is no proper ex= 


1931 -. 


planation given: for iť the authority may `` 
refuse to entertain it, . But. there is no 


mandate in-law that because. the applica- ` 


tion is filed beyond. 30-.days it cannot be 


entertained after that period... Each case 


would have to ‘be :decided ion its own pec- 
uliar facts. ‘This is because there may. 
be very good and justifidble.reasons why a 
person filed an application: beyond -the 
period of 30 days. In such a case all that 
could be said was, that there. was some 
delay and laches; but.. whether the delay 
was unreasonable would have to be de- 
cided by the authorities before refusing 
to entertain an application under $S. 91 
_ of the Act. In such a case it. would be 
impermissible to urge that there was no 
inherent power with the 
condone the delay in filing the applica- 
tlon late. 


“ Therefore, even if the argu- 
ment of Mr.- Sanghi was to be accepted 
that the Limitation Act was not applica- 
ble it would be still not bar the L, G. 
from entertaining the - application filed 
beyond 30 days; if he found that- there 
was sufficient cause for the delay, The 
error of the Lt. Governor was in assum- 
ing that he had no power to entertain 
the application filed beyond 30 days be- 
cause of the inapplicability of-- the 
Limitation Act, The Lt. Governor. never 
applied his mind to the fact that not- 
withstanding the inapplicability of the 
Limitation Act, he would have inherent 
power to entertain the application if he 
was satisfied that there was sufficient 
ground because the compulsion of dis 
missing the application filed. beyand 30 
days would not apply, as Section 3 can- 
not be applied without at the same time 
applying Section 5 of the Limitation Act. 


In any view of the matter it was incum- 
bent on the Lt, Governor to apply his 
mind to the facts disclosed and to the 
reasons given for filing the . application 
late and then to give his decision. As the 
Lt, Governor had rejected the applica- 
tion on the preliminary ground of main- 
tainability on erroneous view of law, his 
order. clearly disclosed an error of law 
and learned Judge was therefore righ? 
in setting aside the same and sending the 
matter back to the Lt. Governor for re- 
' consideration on merits. We, therefore, 
must reject the contention that Sec. 5 of 
Limitation Act waa not applicable to the 
ease. We also hold that in any case 
Lt. Governor had inherent. powers to en- 
tertain the application, if there were good 
reasons for it. But the Lt, Governor by 
holding that he had no power to do 
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s0.: refused -to `: exercise his. - Jurisdiction 
vested in him. and thus’ committed - an 
error.patent on the face of record and 
the. learned . Judge. was right. in. quashing 
the gaid order: 5a - : 

v 10.. Aaa eese Sia ayaa in 


i the appeal. and we dismiss it but without 


any order as. to costs; `, 
. “Appeal dismissed. 


AIR 1981 DELHI 23 ` 
: S..S. CHADHA, J. 

Subhash Arya, Petitioner v, Charanjit 
Singh, Respondent, 

` Election Petn. No. 2-of 1980, D/- 21-7- 
1980 

(A) Representation of the People Act 
le of 1951), Section 81 — Election Peti- 


Where - the name of the aenor as 
shown in the electoral roll corresponds 
with the name as given in the election 
petition and: identity of the election peti- 
tioner is established it can be held that ~ 
he was an elector entitled to vote at the 
election’ and merely because there was 
a change in his residence at the time of 
filing. of election petition -would not re- 
nder him competen to file the election 
petition. (Para 3) 

(B) Representation of the People Act, 
(43 of 1951); Sections 81, 83 — Civil P.C. 
(1908), Order 6, Rule 5 — Election Peti- 
tion — Material particulars not furnish- 
ed in support of allegations — Court 
con cob sach particulara under 4.8.5 
C. PC | 

The election petition has to be tried 
by the Court as nearly as may be in 
accordance with the procedure applica- 
ble under Civil P.C. to the trial of suit, 


Section 83 is | and 
contise statement of material facts and 
fullest possible particulars 


__ Supporting 
allegations m election petition. ©, 86, 
Rule 5, empowers the Court to call for 
better particulars, Hence: the Court has: 
power to call for particulars in support 
of allegation lacking in particulars in an 
election AIR 1969 SC 1201 and 
ATR 1976 SC 744, Foll. (Paras 7, 8) 
Where in an election. petition if was 
alleged that about 5000 persons whose 
names had been either deleted or whose 
names did not af all figure in the final 
electoral roll were allowed to cast their 
votes; but. there were no particularisa- 
tion of these persons-the Court could call 
upon the petitioner -to furnish better 
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particulars, in support of his allega- -` 


tions, under O. 6, Rule 5, C, P.C 

(Para 8) 
Cases Referred : Chronological Paras 
AIR 1976 SC 744: (1977) 1 SCC 511 ° 6,7 
AIR 1969 SC 1201: (1969) 3 SCR 603 6 
. Ro P. Bansal, for Petitioner; M, C. 
Bhandare with Mrs. S, Bhandare, for 
Respondents, 

ORDER :— The: election of Shri Cha- 
ranjit Singh (the respondent) the re- 
turned candidate to the Lok Sabha from 
South Delhi Parliamentary Constituency 
at the last general elections to the Par- 
liamentary constituencies held in J anuary 
1980 has been called in question in this 
election petition by Shri Subhash Arya 
alleged to'be an elector registered as 
such at Sr. No.. 17, Part No. 387 (15/73) 
of the South’ Delhi Parliamentary Con- 
stituency. The polling for the South 
Delhi Parliamentary consitituency took 
place on January 3, 1980 and counting 
took place on January 6 and January 7, 
1980. The result of the election was de- 
clared on: January 7, 1980 by the Return- 
ing Officer dnd as a result thereof the 
respondent: was declared elected as a 
Member of the. House of People i, e. Lok 
Sabha on January 7, 1980.. This elec- 
tion petition under Section 81 of the 
Representation of the People Act, 1951, 
(hereinafter called the Act) was filed on 
February 20, 1980 for declaring the elec- 
tion of the respondent void on the 
grounds specified under Secs. 100 (1) (a), 
100: (1) (d) (i), 100 (1) (d) (iii) and 
100 (1) (d) (iv) of the Acts. Summons for 
the appearance ‘of the respondent and 
for filing the written statement was 
issued, The written statement was filed. 
The replication was also filed, The 
pleading of the' parties gave rise to the 
following issues which were framed on 
May 7, 1980:—’ 

(1) Whether the petitioner is an elector 
of. the South Delhi Parliamentary Con- 
stituency and- thus competent to present 
this election petition? O, P. P, 

(2) -Whether the allegations of impro- 
per reception of votes. contained in 
‘para 10 (xii) of the election petition lack 
in material particulars? If so, to what 
effect? Q. P. P. 

(3) Whether the nomination paper of 
the respondent was improperly scenes 
by the Returning Officer? O, P, 

:(4) If issue No. 3 is held in AEN, 
the petitioner, whether the result of the 
election, in so far as it concerns the re- 
turned candidate, has not been material- 
ly affectéd? O, P. P: 
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(5) Whether on the date of his elec- 
tion, the respondent was not qualified to 
be chosen to fill the seat under the Re- 
presentation of People Act, 1951 inas- 
much as the respondent was not an elector 
for the South Delhi Parliamentary Con- 
stituency or for any other Parliamentary 
Constituency as alleged in para 10 of the 
election petition? O. P. P, 

(ô) Whether-the election of the respon- 
dent is liable to be declared void as a 
result thereof under Section 100 (1) (a)? 
O. P. P. . 


(7) Whether there was any improper 
reception of votes? O. P. P, 

(8) If issue No. 7 is held in favour of 
the petitioner whether the result of the 
election, in so far as it concerns the re- 
turned candidate, has been materially af- 
fected and thus the election of the re- 
spondent is liable. to be declared void 
under Section 100 (1) (d) (ii)? 

(9) Relief. 

Issues Nos, 1 and 2 were treated as Pre- 
liminary issues and it was directed that 
Issues Nos, 7 and 8 would arise for deter- 
mination on the decision of Issue Num- 
ber 2. This order disposes of the Preli- 
minary issues, n 
ISSUE NO. 1 

2, Section 81 of the Act provides that 
an election petition calling in ques- 
tion ‘any election may be presented 
on one or- more of the grounds 
specified in sub-section (1) of Section 100 
and Section 101 to the High Court by any 
candidate at such election or any elector. 
within forty-five days from, but not ear- 
lier than, the date of the election of the 
returned candidate, or if there are mor® 
than one returned candidate at the elec- 
tion and the dates of their election are 
different, the later of those two dates, 
The explanation says that elector means 
a person who was entitled to vote at the 
election to which the election petition re- 
lates, whether he has voted at such elec- 
tion or not. A plea is taken in the elec- 
tion petition that the petitioner is an 
elector registered as such at Sr. No, 17 
Part No. 387 (15/73):of the South Delhi 
Parliamentary constituency. The peti- 
tioner further claims that being an elec- 
tor in the constituency in dispute he is 
competent to maintain and prosecute the 
election petition under Section 81 of the 
Act, The respondent has merely denied 
in the written statement that the peti- 
tioner is an eléctor registered’ as su 


‘at Sr, No. 17 Part 387 (15/73) of the South, 


Delhi Parliamentary constituency, - 
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3. -The petitioner summoned an offi-” 
eial from the office of the Chief Electoral 
Office, -Dełhi -in . support of this issue. 
PW-1 Sh. Bachan Singh, a Lower Divi- 
sion Clerk of the office of the Chief Ele- 
etoral Office, Delhi deposed that he had 
brought the electoral roll maintained 
by the Chief Electoral Office, Delhi in 
respéct of the Parliamentary constituen- 
cy-South Delhi for the election held in 
January, 1980; that he had before him 
Part-387 of the South Delhi Parliamen- 
tary constituency; that Sh. Subhash. 
Arya S/o, Sh. Acharaj Lal is entered in 
the electoral roll at Sr. No. 17 and that 
the earlier- entry was Subhash Chand 
and this was corrected by a corrigendum. 
The witness also produced the certified 
copy of the extract from the electoral 
roll (incorrect) which is Ex. PW 1/1, the 
certified copy of the corrigenda from the 
electoral roll duly corrected which is 
Ex. PW 1/2 and the printed copy of 
Part: 387 of the South Delhi Parliamen- 
tary Constituency which is Ex. PW 1/3. 
A combined reading of the. extract from 
the electoral roll Ex, PW 1/1 and the 
corrigenda PW 1/2 leads to the irresistible 
conclusion: that Sh. Subhash Arya S/o. 
Acharaj Lal is an elector of South Delhi 
Parliamentary Constituency and his name 
is entered at Sr. No. 17 part No, 387 (15/73) 
of the South Delhi Parliamentary Consti- 
tuency. Mr. M. C. Bhandare, the learn- 
ed counsel for the- respondent . contends 
that the identity of the petitioner with 
the elector at Sr. No. 17 is not established 
as' the petitioner did not enter the wit- 
ness box to say so. He further points 
out that the House No, at Sr, No. 17 
‘given in the electoral roill is J-7/52-A, 
Rajouri Garden, New Delhi whereas the 
address of the petitioner in the election 
petition is given as resident of J-7/53-A, 
Rajouri Garden, New Delhi, The argu- 
ment of the learned counsel for the re- 
Spondent is devoid of any merit. The 
petitioner had made a definite averment 
in the election petition that he is an ele- 
ctor registered as such at Sr. No. 17, 
Part No, 387 (15/73) of the South Delhi 
‘Parliamentary Constituency. The name of 
the elector in the electoral roll is given 
as Subhash Arya S/o, Sh. Acharaj Lal 
‘and the same corresponds with the 
petitioner in the election petition. 
‘There is thus identity of the petitioner 
as an elector’ as’ established by Ex. 
PW 1/1 and PW 1/2. It is not the case of 
the respondent. that J-7/52-A Rajouri 
Garden is not the house No./address of 
the petitioner when'his name was regis- 
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tered as an elector in the South Delhi 


“Parliamentary Constituency. Merely the 


change of residence, if any of an elector 
who was entitled to vote at the election, 
at the time of filing of the election peti-|. 
tion will not make him incompetent toy 
present the election petition, The require- 
ment of Section 81 of the Act is that the 
election petition calling in question any 


election may be presented, inter alia, by 


any elector at such election. The ele- 
ctor means a person who was entitled to 
vote at the election to which the elec- 
tion petition relates, Sh. Subhash Arya 
S/o. Sh. Acharaj Lal is an elector regis- 
tered as such at Sr, No, 17, Part No, 387 
(15/73) of the South Delhi Parliamentary 
Constituency and is thus competent to 
present and maintain this election peti- 
tion under Section 81 of the Act, Issue 
No. 1 is decided in favour of the peti- 
tioner, 


ISSUE NO 2. 


.4. The petitioner in Paras 9 
and 10 of the election petition has alleg- 
ed, inter alia, that the election of the re- 
spondent is liable to be declared void 
on the ground specified in Sec. 100 (1) 
(da) (iii) of the Act which provides 
that the High Court shall declare the 
election of the returned candidate to be 
void if the High Court is of the opinion 
that the result of the election, in so far 
as it concerns a ‘returned candidate, has 
been materially affected by the impro- 
per reception of any vote or the recep- 
tion of any vote which is void, The plea 
of the petitioner in Sub-para (xii) of 
para 10 of the election petition is that 
5,000 persons whose names had either 
been deleted or whose names did not at 
all figure in the final list of electoral roll 
were allowed to cast their votes in the ~ 
election in dispute illegally and that the 
reception of those votes is void affecting 
the result of the election materially. The 
objection by the respondent in the writ- 
ten statement is that the petitioner has 
given no particulars whatsoever of such 
alleged persons whose names did not 
figure or whose names were deleted and 
yet who were allowed to vote. The 
objection of the respondent to the lack 
of particulars is the subiect matter of 
this issue. 

5. The examination of the provisions of 
Section 83 of the Act will show that the 
petitioner is required to include in the 
election: petition :— l 


_(a) a concise statement of the material 
facts on which the petitioner relies; and 
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- (b) full. particulars...of amy corrupt 
practice that the petitioner . alleges in- 
cluding as full -a statement. as possible of 
the. names: of the parties alleged to have 
-committed such corrupt practice and the 
idate and place of the commission of each 
euch corrupt practice, ` 


-6. Mr. M. C. Bhandare has cited at 
the bar two authorities of the. Supreme 
Court bringing out the distinction bet- 
‘tween the ‘material - facts’ and ‘parti- 
culars’, The Section is mandatory and 
and requires first a concise statement of 
material facts and then requires the ful- 
lest possible particulars, What is the 
‘difference between material facts and 
‘particulars? - The word ‘material’ shows 
‘that the facts necessary to formulate ` a 
complete cause of action must be stated, 
Omission of a single -material fact 
leads to an incomplete cause of action 
and the statement of claim becomes bad, 
The function of the particulars is to pre- 
-sent as full a picture of the cause of 
action with such further information in 
detail as to make the opposite party un- 
derstand the case he will have to meet 
(Samant N. Balakrishna v, George Fer- 
nandez, (1969) 3 SCR 603: (AIR 1969 SC 
1201), In Udhav Singh v. Madhav Rao 
Scindia, (1977) 1 SCC 511: (AIR 1976 SC 
744) their Lordships’ of the oan 
Court had held :— 


“Like the Code of Civil Procedure, this 
section also envisages a distinction ben 
tween “material facts’ and ‘material par- 
ticulars’, Clause (a) of sub-section (1) (1) 
corresponds to Order & Rule, 2, while 
clause: (b) is analogous to Order 6, Rr. 4 
and 6 of the Code.’ The distinction be- 
tween ‘material facts’ and ‘material par- 
ticulars’ is important. because different 
consequences may flow from a deficiency 
of such facts or’ particulars in the plead- 
ing. Failure to -plead even a single 
material fact leads to an incomplete 
cause of action ‘and incomplete allega- 
tions of such a charge are. Hable to be 
struck off under Order 6, Rule 16, Code 
of Civil Procedure. If the petition is 
based solely on: those allegations which 
suffer from lack of material facts, the 
Petition is liable to be summarily reject- 
ed for want of a cause of action. In 
the case of a petition suffering from a 


deficiency of material particulars, the. 


court has a discretion to allow the peti- 
tioner to supply the required particulars 
even after the expiry of limitation.” © 

7. The cardinal provision in Sec. 83 
(1) (a) is that the election petition must 
contain material facts. The word *mate- 
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rial means necessary for the purpose of 
formulating a complete. cause of action 
and. would include facts relating to the 
holding of the election, the result there- 
of, the right of the‘ petitioner to present 
the election petition, ‘the grounds on 
which it is sought to be set aside, - the 
non-compliance with’ the provisions of 


_the Constitution -and/or of the Act, the 


result of the election was materially. af- 
fected etc. Such material facts have been 
stated in the election petition. It is for 
this reason the issue is restricted to the 
lack of material particulars in para 10 
(xii) of the election petition, The use of 
particulars is intended to meet. a fur- 
ther and quite separate requirement of 
the ‘pleadings, It is imposed in fairness 
and justice to the: hana The func- 
tion of the particulars is to fill in the 
picture the petitioner’s cause of action 
with information sufficiently detailed to 
put the respondent on his guard as to 
the case he has to meet and to enable 
him to prepare for the trial. It would 
serve another. purpose of enabling the 
court to exclude irrelevant matters and 
concentrate upon real matters in contro- 
versy for ensuring a fair and ` speedier 
disposal of the election petition. In Udav 
Singh case (AIR 1976 SC 744). (supra) it 
was. held :— 

“Particulars”, on the other hand, are 
‘the details of the case set up by the 
party’, ‘Material particulars’ within the 
contemplation of clause (b) of Section 83 
(1) would therefore mean all the details 


‘which are necessary to amplify, refine 
. and embellish the material facts already 


pleaded in the petition im compliance 


_ with the requirements of clause (a). 


‘Particulars’ serve the purpose of finish- 
ing touches to the basic contours of a 
picture already drawn, to make it full, 
more detailed and more informative.” 


8. The election petition is verified by 
the. petitioner that the contents of para- 
graphs 1 to 13 (Le. including para 10 
(xii)) are true to his knowledge. The see 
tioner says that 5000 persons 
names had either been deleted or whose 
names did not at all figure in the final 
electoral ‘roll were allowed to: cast their 
votes at the election illegally. This plea 
is lacking in particularisation as to 





persons whose names had either 
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deleted or whose names did not at all 
figure in the final electoral roll to ensure 
a fair trial of the election petition. The 
election petition has to be tried by this 
Court as early as may be in accordance 







necessary for the fair trial of the elec- 
ion petition, 

9. Issue No, 2 is held in favour of the 
respondent and against the petitioner, 
The petitioner is called upon to furnish 
. further and better particulars within one 
~ week from today of the allegations con- 

tained in para 10 (xii) by making it full, 

more detailed and more informative. The 
petitioner is called upon to give’ the Sr, 

No., Part No. of the South Delhi Parlia- 

mentary Constituency in respect of those 

ms whose names are alleged to have 
been deleted in the final electoral roll 
and were allowed to cast their votes in 
the election in dispute. The petitioner 
should further give full particulars ` of 
the persons whose names did not at all 
figure in the final electoral roll and are 
alleged to have been: allowed to cast their 
votes, in other words by giving the name 
of the person, father’s/husband’s/mother’s 
name, male or female, approximate age 
and’ the house number/address, and the 
polling booth number where the vote was 
cast. ` ` we 

10. The election petition be listed for 
further proceedings on July 30, 1980. 

Order accordingly, 
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D: R. KHANNA, J. 
Citibank, N.. A., New Delhi, Petitioner 


v. Indo-American Electricals Ltd., Cal~. 


cutta, Respondent, . 


Execution No, 22 of 1980, DJ- 
1980. - 


Civil P., C., (5 of 1908), Section 38; 
O. 37, R. 3 — Security bond furnished. to 
Court under Order 37, R, 3 — Property 
covered by bond situated outside - its 
jurisdiction — Sale of property in ex- 
ecution of decree — Court which passed 
decree has no jurisdiction — Decree- 
holder must ebtain transfer certificate, 
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As a general rule, territorial. jurisdic- 
tion is a condition precedent to a Court 
executing’ a decree, and néither the 
Court which passed the decree nor the 
Court to which it is sent for éxecution, 
can execute it in respect of the property 
lying outside its territorial jurisdiction, ` 

` (Para 8) 

The defendant had. dirin the course 
of the suit,. while seeking permission to 
defend the suit- under O. 37, Rule 3, 
furnished security of immoveable pro- 
perty which was situated outside the 
jurisdiction of the Court which passed 
the. decree. In execution of the decrea 
the decree-holder applied to the, Court 
to proceed against the property covered 
by the security bond which was situated 
outside the Court’s jurisdiction, 

Held, that merely because security 
bond. had been furnished to the Court 
which passed the decree it could not 
order sale of the property as it was not 
situated in its jurisdiction and the 
decree holder must obtain transfer cer 
tificate. . (Para 11) 

The security bond did not. affect: or 
alter. the requirements otherwise en- 
joined for execution of decree.. Tha 
security bond would remain in operation 
and the rights available to the Court 
which passed the decree tó enforce tha 
same would be exercisable by the trans- 
feree Court as all it does is to step into 
the shoes of the Court which passed the 
decree within the territory of its own 
local limits, Execution No, 94 of 1978, 
D/- 20-2-1979, Delhi Disting, AIR 1929 
Cal 818, Rel. on, (Para 11) 
Cases Referred:. Chronological Paras 
(1979) Execution No. 94 of 1978 D/- 20-2- 

1979 (Delhi Citibank N, A. New Delhi 

v. Rainbow Refractories |) Ltd, 3, il 
ATR 1978 Ker 32 8 
AIR 1929 Cal 818 3. Y 

‘Rajiv Sawhney, for Petitioner, 

ORDER :— The question that arises in 
this execution for determination, is whe- 
ther the Delhi High Court can executa 
the present decree for the recovery of 
Rs. 13,00,000/- along with interest and 
costs by attachment and sale of the fac- 
tory building of the judgment-debtor 
situated at. Durgapur, West Bengal. 
Notice of the application was issued to 
the Judgment-debtor but the report 
came on the registered postal envelop 
sent that the judgment-debtor had re- 
oe service. 


The ground on which the decree- 


holder seeks. execution of the decreas 
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from Delhi is that the defendant 
judgment-debtor had during the course 
of the main suit while seeking permis- 
sion to defend the suit under Order 37, 
Rule 3 of the Code of Civil Procedure, 
furnished security of its immovable 
properties, namely, the colony land and 
the colony buildings thereon as per sche- 
dule annexed thereto situated in Durga- 
pur, West Bengal, for due discharge of 
the decretal amount which be awarded 
against it, The security. bond was sub- 
mitted before the Registrar of this High 
Court, and accordingly accepted. 


3. The decree-holder pleads that since 
security bond was submitted in the Court 
at Delhi, this Court is competent to pro- 
ceed on its basis and enforce the liability 
arising thereunder. No transfer certifi- 
cate, it is urged, need be sent to the 
Court at Durgapur for proceeding 
against the property so made subject- 
matter of the security bond, In support, 
Teliance has been primarily placed upon 
an unreported decision of learned D, K. 
Kapur, J., dated 20-2-1979, in Execution 
No, 94 of 1978 (Citi Bank N. A. New 
Delhi v. Rainbow Refractories (P) Ltd.). 


4. I have carefully perused, the said 
decision and find that it was given in 
the peculiar circumstances of that case, 
The security bond furnished there speci- 
fically enjoined that on its enforcement, 
the property tendered was to be sold in 
favour of the plaintiff, or his nominee 
at a price to be determined by the plain- 
tiff himself. It was further provided 
that the sale would’ be effected by issue 
-of a sale certificate. The scope of that 
security bond was thus entirely circum- 
scribed and all that was required, was to 
get issued a sale certificate in favour of 
the plaintiff, or his nominee. The pro- 
perty was not to be put to open sale as 
such, nor the other requirements of a 
formal execution like attachment, com- 
pliance of Order 21, Rule 66 of the Code 
of Civil Procedure, auction, providing 
time for objections and confirmation of 
sale were postulated, The plaintiff could 
seek the enforcement of the security 
bond by simply asking for the issue of 
sale certificate. In such a situation, there 
was little scope for issuing a transfer cer- 
tificate, or getting the decree executed 
as normally envisaged by Order 21 of 
the Code of Civil Procedure, The learn- 
ed Judge made reference to Order 21, 
Rule 11 (2) (j) (v) of the Code of Civil 
Procedure -which provides that one of 
the modes by which the assistance of the 


' Court may be. required for - execution,. 
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can be dependent upon the nature and 
relief otherwise granted. After taking 
note of a number of decisions, it was held 
as under :-— i : 


. “Undoubtedly, the various citations ` 
submitted by the learned counsel do say 
that the Court has jurisdiction to order . 
execution in a manner different from the 
Code if the parties agree to the same 
and as the parties have agreed to a dif- 
ferent procedure in this case, unlesa 
there is something very compélling ` 
I should not stand in their way to refuse 
execution. But, I have still to resolve 
the next problem which is whether this ` 
decree can be executed in Delhi or has 
it to be transferred to Muzaffarnagar?” 


5. Dealing with the other problem 
whether the sale certificate could be is- 
sued at Delhi while the property was 
Situated at Muzaffarnagar, it was held 
that since the security bond had been 
furnished in the Delhi Court, it could 
enforce the same by carrying out its 
terms. The following observations would 
next bring out that it were the unusual 
circumstances of that case which justifi- 
ed that course :— 


-“I have, therefore, come to the conclu- 
sion that this Court has jurisdiction to 
execute the decree in an unsual way be- 
cause the parties have agreed that an 
unusual execution should take place”. 


6. It was further observed as under — 


“The normal mode of execution would 
be to transfer the decree to Muzaffarna-- 
gar because the property is situated: 
there. However, as the property has 
been offered as security to this Court in, 
terms of Section 145, the Court has | 
power to sell the property which has. 
been given as, security to the Court. F- 
would, therefore, reach the conclusion 
that this property. can be sold by this. 
Court and it can be sold in the manner. 
agreed to by the parties and, therefore, a 
sale deed can be drawn up in favour. of 
the nominee of the bank as indicated in 
the decision of Kutty’s case (AIR 1978 
Ker 32) referred to earlier, the sale deed. 
has to be drawn up in this Court and for 
this purpose the requisite stamp paper, > 
and draft documents may be furnished. 
for completing the formalities. In order. 
to ensure full compliance with all the. 
provisions of law, the necessary sale deed. 
should be got registered in Delhi under, 
the Registration Act, as the Registrar. 
has such. power in Delhi to register docu-. 

to places out+., 
side Delhi”. oo, ag, 4 
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7. There is no _ gainsaying that the 
jurisdiction ‘of a Court is circumscribed 


by and is co-extensive with its territorial | 


limits. Where the property sought to be 
attached is outside the jurisdiction of the 
Court which passed the decree, that 
Court cannot attach it, but must transfer 
the case to the Court within whose local 
limits the property is situated, Section 39 
of the Code of Civil Procedure clearly 
€nvisages that if the decree directs the 
sale’.or delivery of immovable property 
situated outside the local limits of the 
jurisdiction of the Court which passed 
it, the Court may send it for execution 
to the Court where that property is situ- 
ated. The word “may” used in this sec- 
tion does not mean that in such a case 
it is the discretion of the Court which 
passes the decree either to execute the 
decree itself, or transfer it to another 
Court. The Calcutta High Court in the 
case reported as AIR 1929 Cal 818, in 
Ambika Ranjan Majumdar v. Manikganj 
Loan Office Ltd., held that properties 
situated outside "the jurisdiction cannot 
be sold even though they were attached 
by the. Court before the judgment, The 
proper course is to issue a transfer certi~ 
cate, 


‘8. As a general rule, territorial juris- 
Jdiction is a condition precedent to 
a ‘Court executing a decree, and neither 
the Court which passed the decree nor 
the Court to which it is sent for execu- 
tion, can execute it in respect of the pro- 
perty lying outside its territorial Juris- 
diction, | 


9. A sale of an tamov property 
worth Rs. 100/- or more, necessarily re- 
quires registration. The provisions of the 
Registration Act, in this regard, require 
that such registration can take place, 
where the subject-matter of transfer is 
entirely situated in a particular district, 
within that district, Such registration in 
turn has implied notice to all persons sub- 
sequently acquiring any interest in ‘the 
property vide Section 3 
of Property Act. The basis underlying 
the concept of this notice is that the re- 
cords and books maintained in’ the office 
of the Registrar or Sub-Registrar, are 
open to inspection by all Any -person, 
therefore, intending to effect: purchase of 
a property can go through those records 
and books, and ensure that the person 
effecting transfer is competent to do so, 
.and further whether there is any encum= 


brance thereon or: not. The requirement 
of registration. of transfers of . immove- .. 


. able property. within the local limits 
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where they are situated, has, therefore, 
a public purpose and the same should’ 
not ordinarily be set at naught. To per- 
mit transfer of property and its regis-- 
tration in contravention of these provi- 
sions is to ignore the entire scheme and 
purport of registration, The same may 
render any innocent unwary purchaser to, 
fall prey to deception. After all, he can- 
not be expected to go round all over the 
country and look into the records and 
books of all the registration offices. ; 


10. Moreover, when sale in execution 
of a decree is directed, the same has not 
to be looked at from the point of view of 
advantage to the decree-holder only. The 
stakes of the judgment-debtor are as 
much involved, It is, therefore, in the 
fitness of things that adequate local pub- 
licity is given and the sale as far as 
possible, effected by public auction at the 
site of the property itself. The object 
should be to ensure that it fetches the 
best available price. 


-11, Now in the present case the secu- 
rity bond of this property has, no doubt; 
been furnished in this Court. This bond 















pendent upon the execution of decree by/. 
this Court, or the Court to which the 
execution is transferred, The bond will, 
in any case, remain operative, and the 
Court to which the decree is transferred, 
will represent the present court for its 
enforcement, This bond, therefore, does 
not affect or alter the requirements 
otherwise enjoined for execution of 
decree. I am, therefore, of the considered 
opinion that the decree-holder must ob- 
tain a transfer certificate in case he 
wants to proceed against the properties 
situated in district Durgapur, West Ben- 
gal, in execution of this decree. The sale 
of that property cannot be ordered from 
this Court, The security bond, of course, 
will remain in operation and the rights| 
available to this Court to enforce th 
same, will be exercisable by the trans- 
feree Court, as all it does is to step into 
the shoes of this Court within the terri- 
tory of its: own local limits. The decision 
in the case of Citibank N. A. New Dethi 
v, Rainbow Refractories (P) Ltd., as ob- 
served above, is distinguishable inasmuch 
as that was given in the special eircum-_ 
stances of that case, 3 


12. In the transfer certificate it should’ 





‘be specified that. the properties are lying 
as security for the decretal amount with 
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this Court, and the transferee Court is 
empowered: to as well proceed in terms 
. of the security bond for realisation of 
the decretal amount, A copy of the secu- 
rity bond be also sent along with the 
transfer certificate to the court concern- 


ed, 5 
2 ; i Order accordingly, 
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AVADH BEHARI ROHATGI AND . 
5. B. WAD, JJ. 

Delhi Administration and others, Peti- 
tioners v: Friends’ Housing Society and 
others, . Respondents. : 

Letters Patent Appeal No. 83 of 1973, 
D/- 19-9- 1980.® . 

{A) Land Acquisition Act (L of 1894), 
Ss. 4 and 5-A — Notification seeking to 
acquire thousands of acres of land for 
purpose of planned development of Deihi 
— Purpose stated is of sufficient parti- 
cularity and not vague. AIR 1973 Delhi 
275, Reversed. ` 


Where the Government by notification 
. ander S. 4 sought to acquire huge area 
of thousands of’ acres of land for the pur- 
pose of “planned development of Delhi’, 
the notification could not be said to be 
invalid on the ground ‘that’ non-mention 
of specific purpose of acquisition in ‘the 
notification ‘and: ‘absence of master plan 
prevented the owner from effective 


filing 
objection under 5. 5-A to the notification. . 


In ‘such a'case the purpose ‘of -planned 
development ‘of Delhi must be considered 
to be of sufficient particularity and could 
‘not be considered to be vague. In cases 


“of ‘large acquisition it would be difficult - 


to insist upon greater precision for specs 
fying the public purpose because it vould 
be quite possible that various plots cover- 
‘ed by notification might ‘have to be utilis- 
ed for different purposes. AIR 1973 Delhi 
275, Reversed. ATR 1974 SC ae Rel on; 
ATR 1973 ‘SC 1150, Distinguished. 

; (Paras 9, 10) 


` (B) Land Acquisition Act (1 of 1884), - 


8. 48 — Delhi Municipal Corporation Act 
(66 of 1957), S. 313 -(5). Proviso: With- 
‘drawal of lands of societies from acquisi- 
tion on condition of approval of layout 
plans by Corporation — Layout plans of 
certain societies not approved by passing 


resolutions — Their lands cannot be said 


to ‘be withdrawn. Observations in AIR 
1973 Delhi 275 held obiter dicta. 


‘*Against judgment of B. C. Misra, J. re- 
ported in ATR 1973 Delhi 275. 
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668; AIR 1079 SC 1628, Rel. on. 


A.LE 


Where the Government after acquiring 
lands of societies located in Delhi sought. 
to withdraw from acquisition lands of 
societies whose layout plans had been 
approved by the Delhi-Corporation, the 


lands of only such societies in 
respect of whose layout plans 
resolutions had by 


the Corporation, would stand with- 
drawn from acquisition and not the lands 
of the societies in‘respect of whose layout 
plans. the Corporation had remained in- 
active for 60 days after submission of 
such plans. The Government policy must 
be deemed to withdraw from acquisition 
lands of only those colonies which had 
got their layout plans approved and 
where specifie resolutions of affirmative 
approval had been passed in. each - indivi- 
dual case. Observations in AIR 1973 Delhi 
275 held obiter dicta ILR (1970) 1 Delhi 


. (Paras 17, 21) 
Cases Referred: Chronological Paras 
(1980) 2 Serv LR L (SO). . 21 


(1980).C. W. No. 1009 of 1979, Dj- 22-1- 
i E (Delhi) 20 
AIR 1979 SC 1628: (1979) 3 SCC 189 21 


1979) C.. W. Nos. 219 to-221 of 1979, D/- 
- 20 


21-9-1979 (Delhi) 
AIR 1975 SC 1699 .. : | 8, 10; 11 
AIR 1975 SC 2112  , 10 
AIR 1974 SC 2077 . i E 9, 10, 11 
AIR 1973 SC 1150 6, 8, . 10, 11 
ILR (1970) 1 Delhi 68, von 
-D. P. Wadhwa and. Mrs. Avinash Ahla- 
vat, for.: Petitioners; R. S. Narula, Sr. 
jae and D. S. Narula, for Respon- 

its, 


AVADH BEHARI ROHATGI, J.— This . 


-is a letters patent appeal drom the order. 


of a learned single Judge dated Novem- 
ber 15, 1972. Friends Housing Society, re- 

spondent No. 1, is a partnership , concern 
(Society). They acquired certain -lands 


in Delhi for a housing colony. They pre- 


pared a layout plan for the purpose in 
contemplation. - : ; 

2. On July 19, 1956 the appellant, 
Union of India, issued a notification under 
Section 4 of the Land Acquisition Act 
1894 (the Act) for acquisition of the lands 
of the Society. The Society filed: objec- 
tions. After some - correspondence the 
lands were denotified on. December 19, 
1957, f . 

“3 5; tar: 6b oon Hah Acai 
under Section 4 of the Act was issued in 
respect of a large area of land in Delhi 
including the land in dispute on Novem- 
ber-13, 1959.. The Society filed’ objections | 
against the said: notification. On July 1, 


1981. 


1960,- the Government issued a press note 
declaring its policy that all lands of. which 
layout plans had ‘been “fully sanction- 
ed” by the appropriate .authority. before 
November: 13, 1959 -would not be acquir- 
ed. In pursuance ‘of this. policy a-Gazette 


notification. was issued.’ This -notification - 


set'out the names of such -16` colonies 


lands of which were, excluded. from noti- 


fication, but. the proposed colony of the 
Society was not denotified. Eventually, on 
August 16, 1962. a declaration ‘under Sec- 
tion 6 was issued in respect of the lands 
of the society. In December 1962 notice 
under Section 9 of the Act was made, 


4. Against these acquisition proceed- 
ings the Society’ brought a writ petition 
on April 23, 1963 for quashing the acqui- 
sition of their land. The . learned Judge 
quashed the. proceedings for acquisition 
of the land. He set aside the declaration 
under Section 6 of.the Act and the pro- 
ceedings subsequent thereto. From his 
decision the Union of India appeals . to 
this court. r 


5. Two points were raised before the. 


learned Judge. One was that the Society 
did not have any adequate opportunity to 
prefer meaningful objections against the 
acquisition of the land under Section 5-A 
of the Act. Section 5-A says that any per- 
son interested in any land which has been 
notified under Section 4 as being needed 
for a public purpose may within 30 days 
‘after the issue of the notification object 
to the acquisition of the land. The Collec- 
tor shall then give him an opportunity 
of being heard. The public purpose men- 
tioned in the preliminary notification 
under Section 4 of the Act dated Novem- 
ber 13, 1959 was the “planned develop- 
ment of Delhi’. Now with regard to the 
planned development of Delhi the Gov- 


ernment prepared a draft master plan: 


which was published on July 8, 1960 and 
thereafter a master plan was prepared 
which came into force on Sept. 1, 1962. It 


was said that without the master plan © 


which provides for the planned develop- 
ment of Delhi the Society could not 
effectively object to the intended acqui- 
sition. Nor, it was said, could it avail of 
the opportunity of being heard which is 
given by the land acquisition Collector 
to the objector unless the master plan is 
in existence disclosing in detail the pro- 
gramme and policy of “planned develop- 
ment”. The argument centres round the 
opportunity to object. It is said that the 
opportunity without the master pian was 
an empty formality, - : 
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‘6. This. ground. prevailed with the 
learned: Judge- He~applied the ‘Supreme 


‘Court: decision. in Munshi Singh v. ‘Union: 


of India, -AIR 1973 SC 1150: He ‘held that. 
in the present. case: on the date of the 
Notification, that is, November.13, 1959, 


. even the draft: master plan had not been 


published and so thé: Society- had no op- 
portunity to file effective objections and, 
therefore, on this ground. the a 
proceedings were bad. 


7. Now. this objection of the Society 
cannot succeed. because . the Supreme 
Court in. Aflatoom v. Lt. Governor, Delhi, - 
AIR 1974 SC 2077 has upheld the validity 
of this: very notification dated November 
13, 1959 which is the subject of challenge 
by the. Society im these proceedings. The 


eedings 
. Supreme Court. has held that “in the case 
. of. an acquisition of a large area of land 


comprising several blocks belonging ta 
different. persons, the specification. of the 
purpose can only be with reference to the 
acquisition of the whole area, unlike in 
the case of an acquisition of a small area, 
it might be practically difficult to specify 
the particular public purpose for which 
each and every item of ‘land compri 
in the area is needed.” (page 2080). 

<$. Distinguishing Munshi Singh’s case: 
(AIR 1973 SC 1150) on which the learned! 
Judge has relied in this: case the Supreme 
Court: said: 


“We think that the question whether 
the purpose is specified’ in a notification: 
under Section 4 is sufficient to enable an 
objection to be filed under Section B-A 
would depend on the facts and circum- 
stances of each case.” (page 2080). 

9. Therefore, the, public. purpose 
Planned development of Delhi was up 
held. The. challenge to it on the groun 
that the owner whose land was sought. 
be acquired could not file effective obj 
tions against the acquisition. under Sec 
tion 5-A unless he was told about 
specific purpose of the acquisitien . 
expressly rejected. Aflatoon’s case ( 
1974 SC 2077) was followed in Ratni 
v. Chief Commissioner, Delhi; AIR 1975 
SC 1699. The Supreme Court in that case 
upheld not only Section 4 _ notification 
which was the same as here, i e. Novem- 
ber 13, 1959, but also: upheld declaration 
under Section 6 of the Act (which tn that 
case was of October 22, 1980). It was: said 
that Aflatoon’s case decides that the noti- 
fication of November. 13, 1959 which ‘was 
for the acquisition of over 30,000. acres of 
land in the very nature of things could 
thot specify each. particular . purpose and 
‘therefore the. planned development of 
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‘Delhi was of sufficient particularity. The 
‘public purpose of planned development 
of Delhi was held to be neither bad nor 
vague. Aflatoon’s case, it was further said, 
also held that the declartion under Sec- 
tion 6 of , the Act pursuant to the 
notification under Section 4 of the 
Act was valid for acquiring the notified 
land for the planned development of 
Delhi. i : 


10. In Lila Ram v. Union of India, AIR 
1975 SC 2112 all the three previous cases, 
namely, Munshi Singh (AIR 1973 SC 
1150); Aflatoon (AIR 1974 SC 2077) and 
.Ratni Devi (AIR 1975 SC 1699) were no- 
ticed and the view was reiterated that 
acquisition of land for the planned devel- 
opment of Delhi was for a public pur- 
pose. After these definitive decisions of 
the Supreme Court and in particular 
Aflatoon’s case which is a direct auth- 
ority on the point raised before us it can 
no longer be held, as was held by the 
learned Judge, that without the publica- 
tion of the master plan the Society could 
not file meaningful objections to the 
proposed acquisition. The land covered by 
the notification dated November 13, 1959 
under Section 4 covers a huge area of 
thousands of acres. It is not a small plot 
which the Government was acquiring. In 
such cases of large acquisitions it is dif- 
ficult ‘to insist upon greater precision for 
specifying the public purpose because it 
is quite possible that various plots cover- 
ed by the notification may have to be uti- 
lised for different purposes, Aflatoon’s 
case conclusively holds that there was no 
inhibition in Government’s acquiring land 


for the planned development of Delhi. 


under the Act before the master plan was 
ready. “Acquisition generally precedes 
development” as Mathew J. put it in 
Aflatoon’s case. , 


. 1. We have therefore no hesitation 
in rejecting the ground of denial of op- 
porunity to file objections which prevail- 
ed .with the learned Judge. When the 
learned Judge decided this case in 1972 
he had before him only the decision _ in 
Munshi Singh’s case to guide him. Afla- 
toon and Ratni Devi were decided sub- 
sequently. Now that Aflatoon’s case has 
upheld this very notification of Novem- 
ber 13, 1959 under Section 4 it is no longer 
open to challenge by the Society. Nor can 
the Society question the validity of the 
declaration made under Section 6: of the 
‘Act which was issued pursuant to the 
notification under Section 4 of the Act. 
That has also been upheld in Ratni Devi 
It was suggested in arguments by coun- 
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sel for the Society that Ratni Devi. goes 
beyond Aflatoon, though it purports to 
follow it. Whether Ratni Devi’s case ex- 
plains Aflatoon or is an extension of that 
case we need not decide. The fact remains 
that both Section 4 notification and Sec- 
tion § declaration are now beyond chal- 
lenge. In other words Aflatoon and Ratni 
Devi conclude this point against the So- 
ciety. So much about the first objection. 


12. Now we turn to the second ground 
of challenge. The Society says that they 
submitted their layout plan to the auth- 
orities and the Municipal Corporation of 
Delhi which was the final authority to 
sanction the layout plan should be taken 
to have sanctioned it by virtue of -Sec- 
tion 313 of the Municipal Corporation 
Act. It will be recalled that on July 1, 
1960 the Government of India issued a 
Gazette notification withdrawing from 
acquisition under Section 48 of the Act 
the lands of 16 colonies the layout plans 
of which had been approved by the Mu-_ 
nicipal Corporation of Delhi by various 
resolutions. This was pursuant to the 


_press release enunciating the. ‘general 


policy’ of the Government that all lands 
of which layout plans had been sanction-- 
ed by the appropriate authority before 
November 13, 1959 would not be acquir- 
ed. This was done to encourage housing , 
activity in Delhi as the press note stated. . 


13. The case of the Society is that 
their layout plans had also been sanc- 
tioned by the Municipal Corporation and 
there is no reason why the Government 
should not denotify their land in accord- 
ance with the declared policy of the Goy- 
ernment. The learned Judge has dealt 
with this point in detail. He has traced 
the history of the layout plan right from 
August 9, 1956 when the Society made 
the first application to the Delhi Develop- 
ment Provisional Authority to January 5, 
1959. From January 5, 1959 to March 7, 
1959 there is no communication from the’ 
Municipal Corporation. On this period of 
silence of 60 days the argument is found- 
ed that under Section 313 (5) sanction 
ought to be deemed to have been accord- 
ed to the society. i 

14. On the material placed by the So- 
ciety before him regarding the submis- 
sion of layout plan the learned Judge 


‘formed a provisional view that the lay- 


out plan will be deemed to have been 
sanctioned and this could entitle the 
Society’s colony to be excluded in terms 
of the press release. That he did not ex- 


` press any definite opinion on this matter 


and did not aliow the writ -petition on 
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this ground will be apparent from the 
following sentence: “Whether a writ can 
be issued merely on the ground that the 
acquisition contravenes the press note 
need not be determined in the present 
case since the writ is likely to succeed on 
the second Polity which will now be 
examined”. 


15. The seis part of this argument 
has been repeated before us. We think it 
unnecessary to recite the entire corres- 
pondence which the Society had with the 
Municipal Corporation of Delhi on the 
subject of the sanction of the- layout. The 
correspondence reveals that the owner- 
. Ship of the Society regarding the land in 
question remained in dispute till the end. 
Again and again the Municipal Corpora- 
tion asked the Society to give proof of 
its title to the land. This they were un- 
able to do. Their case was referred to the 
kanungo for investigation of title and 
finally to the Standing Committee of the 
Municipal Corporation of Delhi. The 
Municipal Corporation asked the Society 
‘to produce a certificate showing that their 
land was excluded from the notification 
of November 13, 1959. Though they were 
insisting throughout that their layout 
„plan should be sanctioned the Standing. 
Committee refused to do so, firstly, on 
the ground that the Society’s title to the 
land had not been established and second- 
ly that it had not been proved that the 
land was not included in the notification 


under Section 4 of the Act. This is where ` 


the matter rested on January 8, 1960 when 
the Standing Committee of the Corpora- 
tion by their resolution asked the Society 
to produce a certificate of exemption 
from acquisition. The upshot is that the 
‘layout plans moved backward and for- 
ward. But they did not receive the ap-- 
proval of the Corporation. In this state 
of things we cannot hold that the Cor- 
poration had sanctioned the layout plan. 
16. The Society says that their layout 
plans should be deemed to have béen 
sanctioned in law by the force of the sta- 
tute. They rely in particular on Sec. 313 
and indirectly on Sec. 337 of the Delhi 
Municipal Corporation Act, 1957. It is said 
that the Society had submitted all the 
ownership documents and that the 
Municipal Corporation was not entitled 
to sit on their papers and if they do so 
the Corporation Act does not favour any 
such lethargy or inaction. It is said that. 
if the plans are not sanctioned within 60 
days under Section 313 of the Delhi 
Municipal Corporation Act then on the 
1981 Delhi/3. H ` G—21 a 
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expiry of this period they are entitled to 
contend that the plans will be deemed 
to have been sanctioned by reason of in- 
action and inertia. We do not agree. 
There is no question of a deeming sanc- 
tion. A bare look of the Gazette Notifica- 
tion dated July 1, 1960, shows that what . 
the Government intended in their press 
note was that those colonies the layout 
plans of which had been approved by 
the Municipal Corporation of Delhi by 
passing resolutions in positive terms will 
be withdrawn from acquisition - under 
Section 48 of the Act. All the 16 colonies 
named in the Gazette Notification are 
colonies which had got their layout plans 
approved by express resolutions in posi- 
tive terms. It is the admitted case that 
there is no express resolution of the Cor- 
poration in favour of the Society. They 
rely on a deeming fiction under the Muni- 
cipal Act. But in our opinion, the Gov- 
ernment’s policy was not to exclude lands 
such as the Society’s from acquisition. 
17. As has been held by a Division 
Bench of this court in Municipal Corpora- 
tion of Delhi v. Shrimati Kamla ` Bhan- 
dari, ILR (1970) 1 Delhi 66, the notifica- 
tion contemplates ‘ ‘a positive overt act 
of sanction and in our view a layout plan. 
which could have been ‘considered 
On the 
construction of the proviso to S. 313 (5) 
of the Municipal Corporation Act we are 
unable to hold that by reason of the in- 
action of.the Standing Committee for a 
period of 60 days it necessarily follows that 
the layout plans will be deemed to have 
been sanctioned. All that it says is that 
the bar to the dealing or utilisation of the 
land is removed. To succeed it is neces- 
sary for the Society to show that the Cor- 
poration had passed a resolution of the 
nature of “a positive overt act of sanc- 
tion” approving their layout plan in ex- 
plicit terms. In our opinion, the Stand- 
ing Committee of the Corporation did not 
approve the layout and therefore the 
ciety cannot justifiably claim that its 
lands ought to have been withdrawn 
from the notification dated November 13, 
1959. 


18. Counsel for the Society contended 


that on the second point the learned 


Judge has found in their favour and as 
the Corporation has not appealed from 
his judgment and the Union of India does’ 
not question the finding made in society’s 
favour they are entitled to succeed on 
this ground also. We cannot accept this 
line of reasoning. The learned Judge 
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allowed the writ petition on the first 
point, namely, that the public purpose 
was vague and therefore Section 6 noti- 
fication was bad as the Society could net, 
make any purposeful objections under 
Section 5-A of ‘the Act, On the second 
point regarding approval of the layout 
plan his conclusion was. tentative. It was 
in the nature of an obiter dicta. It was not 
the ground of decision. Nor did the learn- 
ed Judge found himself on it He was 
not prepared to give a definite opinion. 


and to decide the question of sanction in- 


favour of the Society. After narrating the 
various events. that had happened and. 
the correspondence that. had passed be- 
tween the Society and the Corporation, 
he took the view that it was unnecessary 
to pursue this matter of sanction because, 
in his opinion, the Society was entitled te 
succeed on the ground of the invalidity 
of declaration under Section 6. 


19. An appellant need not contest be- 
fore an appellate court a ground on which 
the case is not decided. He appeals only 
from the grounds on Which the court. 
below bases its decision: If in the cours8 
of his judgment a Judge expresses some 
opinion but does not make it the founda- 
„tion of his decision it cannot be said tha® 
the appellant is bound to appeal even 
from “those points which were left ia a 
state of inconclusiveness, 


20. Counsel for the Society submitted 
that sanction ought to be taken as grant- 
ed when the citizen has done all that ha 
was required to do. He referred us to twa 
unreported decisions of this court Ons 
was by S. S. Chadha J. in C. W. Nos. 219 
to 224 of 1979 decided on September 21, 
1979 and the other was by B. N. Kirpal J, 
in C. W. 1009 of 1979 decided on July 22, 
1980. These cases, in our opinion, are. of 
no assistance to the Society, We are deal- 
ing here with a Municipal statute whick 
posits a procedure of sanction by passing 
a resolution in black and white approving 
the layout. It contemplates formal sanc- 
tion embodied in a resolution. It is in this 
sense that the press note says that the 
layout must be “fully sanctioned” before 
the Government will withdraw a colony’s 
land from acquisition. That is the distinct 
meaning and plainly the intention of 
the press note. 

21. We were referred to two Suprema 
Court decisions in Col. A. S. Sangwan v. 
Union of India, (1980) 2 Serv LR I and 
R. D. Shetty v. International Airport Au- 
thority, (1979) 3 SCC 189: (AIR 1979 SC 
1628) in support of the submission that 
we should read the press note in a broad 
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way so as to effectuate tts purpose and: 
not by a rigid literalism. We do: not agre 
In our opinion, the Government poli 
was. to withdraw from acquisition lan 
of only those colonies which had got their 






that if the layout of a colony 
sanctioned, hot by default but by afirma- 
tive action, the Government will release) 
such land from acquisttion, No such re- 
solution was passed in the case of the 
Society and therefore they 


denotified their colony, 

22. Lastly, it was said that the So- 
ciety was not given. any notice of hear- 
ing under Section 5-A (2) of the Act and 
therefore the proceedings were bad. We 
required the Government to produce the 
original record of the land acquisition 
Collector in court which showed that the 
Society’s representative was present at 
the date of hearing before the Collector, 
After seeing the original record counsel 
for the Society gave up this objection be- 
fore us. 

23. For these reasons we allow the: 
appeal, set aside the judgment dated Nov- 
ember 15, 1972 and' dismiss the writ peti- 
tion. We however make no order as to 


costs, 
Appeal allowed: 
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S. B. WAD, JJ. 

Jagatjit Industrial Corporation and 
others, Appellants v, Union of India and' 
others, Respondents, : 

Letters Patent Appeal No, 102 of 1975, 
D/- 22-9-1980." | i 

Civil P. C. (5 of 1908), O. 1, R. 10; O. 22, 
Rr. 3, 4, 9 and O. 30, R. 4 — Suit in the. 
name of firm — Death of all partners. 
during pendency of suit — Application. 
by legal representative of last. surviving 
partner under O. 22, R. 3 within period 
of limitation dismissed —. Subsequently, 
legal representatives of all deceased part- 
ners applying under O: 1, R. 10 for add- 
‘ing them as parties — Legal representa- 
tives of all partners are entitled to be ime 
pleaded — Suit would not abate — S. 45 


piro ee ee ee 
*Against judgment of Prithvi Raj ,J., D/- 
6-7-1975. . 
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of Contract Act comes into operation. 
(Contract Act (9 of 1872), S. 45). 1974 
Rajdhani LR 286 Partly Reversed. Order 
-of Prithviraj J. D7- 16-7-1975 (Delbi), Re- 
versed. 

Sub-rule (2} of Order 30, Rule 4 con- 
templates a pending suit filed under sub- 
rule (1) in the name of the firm by a 
surviving partner without the legal re- 
‘presentatives of the deceased partner 
and it preserves the right of .the legal 
‘representatives to make an" application 
for being added asa party in such a 
pending action. This is to safeguard the 
rights of legal representatives, But it is 
not obligatory in law that on the death of 
a partner his legal representatives must 
be brought on the record. The surviving 
partner can carry .on with the litigation. 
It is not the Jaw that on the death of 
every partner his legal representatives 
must be brought on the record if the suit 
has been brought in the name of the firm 
under the provisions of Rule 4 of Order 
30. They can come on record if ‘they so 
like. But if they do not come on record 
and the last partner dies it does not 
mean that the suit abates. Abatement of 
the suit can be saved if the legal repre- 
sentatives of the last surviving partner 
come :on the record. Under Section 45 of 
the Contract Act there are two principles. 
“Firstly, all joint promisees must join in 
suing the promisor, and secondly, the 
rule of survivorship operates as an inci- 
dent to joint promises, On the death of 
all the partners the heirs of all have to 
be brought on the record. The matter has 
to be adjudged in the presence of all the 
parties, namely ‘the promisee and the 
‘promisor in order to give an effective de- 
cree and to avoid multiplicity of a need- 
‘less litigation. The requirement of Sec- 
tion 45 of the Contract Act can be met 
‘by making an application under Order 1, 
Rule 10 so that the co-heirs of the part- 
ners can be brought on the record. 

(Paras 24, 25) 

A sult was ‘brought in the name of 
partnership firm. All the three partners 
of the firm died during the pendency of 
the suit. However, after death of last 
‘surviving partner this legal representa- 
tives made an application for bringing 
them on record under O. 22, R. 3, and 
on dismissal of such application in view 
ef O. 30, R. 4, the legal representatives 
of all the deceased partners applied under 
:0. T, R. 10 and also under O. 22, Rr. 4, $ 
expressing their willingness ‘to be added 
as parties to ‘suit. 

Held, that the legal representatives of 
ithe deceased partners would be entitled 
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to be impleaded as plaintiffs (parties) and 
the suit could not be said to have abated. 
S. 45 of Contract Act would come into 
operation. 1974 Rajdhani LR 286, Partly 
Reversed; Order of Prithviraj, J. D/- 16-7- 
1975 (Delhi), Reversed. 

‘ (Paras 22, 24, 26) 
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AIR 1971 Andh Pra 363 (FB) 20 
AIR 1962 SC 89 . 19 
AIR 1957 Andh Pra 688 13, 25 
AIR 1955 Nag 78 19 
AIR 1948 Bom 211 (FB) 20 
AIR 1918 Mad 1137 20 


S. L. Bhatia and C. L. Itorora, for Ap- 
pellant; R. H. Dhebar with Y. K. Sabhar- 
wal (for No. 1) and N. R. Suri (for No. 2), 
for Respondents. 

JUDGMENT:— These two appeals raise 
a question of practice and procedure. 
Counsel for the parties. tell us that there 
is no decided case on the point we are 
called upon to decide. In spite of their 
industry and research, they say, .they 
have not been able to find a precedent 
which may govern the decision of this 
case. We will, therefore, in the loneliness 
of our minds analyse the facts of the case 
and identify the legal principles apposite 
to the resolution of the controversy. ` 

2. What happened in this case is this. 
There was a partnership firm known ‘and 
styled as Jagatjit Industrial Corporation at 
Kapurthala. There were three partners of 
the firm, viz. (1) Jagat Prakash, (2) Jai 
Prakash and (3) Ved Prakash. On 16th 
January 1957 the firm brought a suit 
against the Northern Railway and two 
other defendants to recover Rs. 29,000. 
‘The plaint was signed and verified by Jai 
Prakash as a partner of the plaintiff firm. 
While the suit was being tried one part- 
mer after another died. Jagat Prakash 
died on 28-5-1968. Jai Prakash died on 
21-5-1971. Ved Prakash died on 20-10- 
4972. So long as Ved Prakash was alive 
there was no difficulty. The difficulty 
arose when all the partners of the firm 
were dead. 

3. After the death of the third part- 
mer there was no one to prosecute the 
zuit. On 15th January 1973 the legal re- 
presentatives of Ved Prakash made an 
application under Order 22, Rule 3, Code 
of Civil Procedure for bringing them- 
selves on record. This application was 
heard by Prakash Narain J. He dismissed 
the application on Ylth January 1974, and 
ordered that the suit be “struck off the 
record of pending suits”. His judgment 


8 reported in 1974 Rajdhani LR 286. 


4, The learned Judge held that as all 


‘the three partners had died during the 
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pendency of the suit the right to sue de- 
volved on the legal representatives of the 
three partners and the suit could not be 
continued by the legal representatives of 
one of them by invoking the provisions of 
‘Rule 4 of Order 30 of the Code. In the 
opinion of the learned Judge inasmuch as 
the legal representatives of Jagat Pra- 
kash and Jai Prakash were not impleaded 
within limitation the suit could not be 
continued by the legal representatives of 
Ved Prakash alone. This opinion was 
. founded on the provision of Section 45 of 


the Contract Act, it being a case of joint - 


promisees, 
5. The learned Judge said that- the 
legal representatives of the partners 


would be governed by the provisions of 
Section 45 of the Contract Act. So where 
all the partners died, either before the 
institution or during the pendency of the 
suit, the right to enforce a promise joint- 
ly which existed with the partners de- 
volved on the legal representatives of all 
the partners jointly. As the application 
under Order 22, Rule 3, C.P.C. was not 
allowed the suit came to an end. 


6. An application was made to Pra- 
kash Narain J. to review his decision. He 
dismissed the review by order dated 26th 
April, 1974. 

7. On llth February 1974 the legal 

representatives of all the three deceased 
partners made two applications to the 
court. One was an application under 
Order 22, Rules 4 and 9, C.P.C. and Sec- 
tion 5 of the Limitation Act for setting 
aside the abatement and for bringing on 
record the legal representatives of all the 
three partners and for condonation of 
delay under Section 5 of the Limitation 
Act. Another application was made under 
Order 1, Rule 10 of the Code. This appli- 
cation was also made by the legal repre- 
sentatives of all the three partners. These 
applications were heard by Prithvi Raj J. 
He dismissed them on 16th July 1975. He 
held that the legal representatives were 
guilty of delay, negligence and inaction. 
He found there was no explanation for 
the “inordinate” delay in filing the appli- 
cations. He refused to condone the delay 
and dismissed the applications, as we 
have said. 
- & The legal representatives of the 
three partners have brought these two 
appeals under clause 10 of the Letters 
Patent. One is from the order of Pra- 
kash Narain J. (LPA 40 of 1974). . The 
other is from the order of Prithvi Raj J. 
(LPA 102 of 1975). This judgment will 
‘govern them’ both: i 
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9. There is no dispute that the suit 
as it was originally instituted on 19th 
January 1957 was properly framed. It was 
brought in the name of the firm in ac- 
cordance with Order 30, Rule 4 of the 
Cede. Order 30, Rule 4 provides: 

“4, (1) Notwithstanding anything con- 
tained in Section 45 of the Indian Con- 
tract Act, 1872, where two or more per- 
sons May sue or be sued in the name of 
a firm under the foregoing provisions and 
any of such persons diès, whether before . 
the institution or during the pendency of 
any suit, it shall not be necessary to join 
the legal representatives of the deceased 
as a party to the suit. 

(2) Nothing in sub-rule (1) shall limit 
or otherwise affect any right which thé 
legal representative of the deceased may 
have— 

(a) to apply to be made a party to the 
suit, or 7 

(b) to enforce any claim against the 
survivor or survivors.” 

10. This rule ‘provides that where a’ 


. suit is brought in the name of the firm it 


is not necessary to join the legal repre- 
sentatives of a partner who dies whether 
before the institution or during the pen- 
dency of the suit. Where a partner dies 
during the pendency of the suit, the suit 
does not abate but can be proceeded with 
by or against the firm. The rule modifies 
the operation of Section 45 of the Con- 
tract Act so far as the frame of suit relat- 
ing to partnerships is concerned. 

11. On the death of Jai Prakash who 
had originally signed the plaint there was 
one surviving partner, namely; Ved Pra- 
kash competent to prosecute the suit. Ved 
Prakash died on 20th October, 1972. On 
that date it was evident that there was no 
surviving partner of the plaintiff firm. 
The question then arose: Who can con- 
tinue the suit. in the absence of the three 
partners who had died during the pen- 
dency of-the suit? The legal representa- 
tives of Ved Prakash who was the last 
partner to die made an application on 
15th January 1973 to bring themselves on 
record. But the learned Judge dismissed 
that application on the ground that the’ 
legal representatives of one partner alone 
cannot continue the suit and that it was 
necessary to bring the legal representa- 
tives of all the three partners under S. 45 
of the Contract Act. 


12. In our opinion, the learned Judge 
was perfectly right in so far as he held 
that on the death of the partners the suit 
could be continued by the legal represen- 
tatives of all the: three partners.and ‘not. - 
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one alone. We thoroughly agree with him 
that to a case like this S. 45 of the Con- 
tract Act applies. But the question ` re- 
mains whether the suit abated as was the 
view of the learned Judge and was liable 
to be “struck off the record of the pend- 
ing suit”, There, in our opinion, with all 
respect we think that the learned Judge 
was in error. To the legal representatives 
there was no other course open than to 
apply under Rule 3 of Order 22 of the 
Code for bringing the legal representa- 
tives of Ved Prakash deceased on reeord. 
Ved Prakash was the last to die, as we 
have said. The period of 90 days has to 
be counted from his death. It cannot be 
counted from the death of Jagat Prakash 
who died in 1968 or from the death of 
Jai Prakash who. died in 1971. Taking the 
latest death of the partner as the starting 
point of limitation the legal representa- 
ives of Ved Prakash applied for being 
brought on record. They were entitled to 
do so. That application, in our- opinion, 
ought to have been allowed. It was with- 
in time. The legal representatives of Ved 
Prakash, we think, ought to have been 
brought on the record. 


-13. Immediately that is done, another 
question will. arise: Is the suit properly 
constituted? The answer would of course 
be ‘no’. Section 45 will come into play. 
AJl co-promisees must sue together. All 
co-promiseés are necessary parties to en- 
force the promise, (see V. Soorayya vV. 
Kateeza Begum, AIR 1957 Andh Pra 


688 (690). That section insists on a joint. 


action by co-promisees. They must. join 
as co-plaintiffs. One of them alone can- 
not maintain a suit. In the case of joint 
promisees it is settled law that they 
should all join in suing on the promise. 


14. But it will not be right to say 
that the suit has abated. All that can be 
said is that it is not properly constituted 
and will not be maintainable by reason of 
substantive law. -Section 45 of the Con- 
tract Act-is a provision of substantive 
law. O. 22 of the Code deals with proce- 
dural law. So long as the partners were 
alive the suit was perfectly maintainable 
in the name of the firm. On the death of 
the partners the suit was not maintain- 
able. Order 30, Rule 4 ceased to apply on 
the death of third partner. The legal re- 
presentatives cannot take advantage of 
that provision. It was enacted for the 
benefit of the partners only, if they sue. 
in the name of the firm. But now amongst 
the partners no one was alive. Section 45 
of the Contract. Act immediately came 
into operation. asy. caso o tee 


Jagatjit Industrial Corpn. v. Union of India 


Delhi. 37 


15. There is a close relationship be- 
tween Order 30, Rule 4 of the Code' and 
Section 45 of the Contract Act, Rule 4 of 
Order 30 is a statutory exception to Sec- 
tion 45 of the Contract Act. In fact it is 
a modification of that Section so far as 
the frame of suit relating to partnership 
is concerned. If Rule 4 of Order 30, 
C.P.C. had not been there Section 45 of - 
the Contract Act would have applied 
from the very beginning. We, therefore, 
come to the conclusion that so long as the 
partners were alive the suit could be con- 
tinued under Order 30, Rule 4, C.P.C. 
When all of them died Section 45 of the 
Contract Act came into play. On the 
death of the last partner his heirs could 
apply for being brought on record. They 
could not conceivably make any applica- 
tion for bringing the heirs of Jagat Pra- 
kash and Jai Prakash. Only the heirs of 
Jagat Prakash and Jai Prakash could do 
so. But the legal representatives of Jagat 
Prakash could not have applied in 1972 
when their ancestor had died in 1968. Nor 
could the heirs of Jai Prakash because 
their ancestor had died in 1971. The only 
course open was to apply for bringing the 
heirs of Ved Prakash on record. This was 
done. But this application was dismissed 
by Prakash-Narain J. And when the legal 
representatives of all the three partners 
joined in making an application under 
Rules 4 and 9 of Order 22, C.P.C. it was 
held by Prithvi Raj J. that their applica- 
tion was barred by time. He refused to 
condone the delay. He -held them guilty 
of negligence inaction and delay. We 
think that in the circumstances the legal 
representatives of Jagat Prakash and Jai 
Prakash had done nothing to deserve. 
these epithets. 

.16. Take an example, A firm consists 
of two partners, A & B. The suit is 
brought in the name of the firm. Partner 


-A signs and verifies the plaint. During the 


pendency of the suit the other partner B 
dies. His legal representatives are not 
brought on the record as it is not neces- 
sary under Rule 4 of Order 30 of the 
Code. The suit goes on for years there- 
after. The partner A also dies during the 
pendency of the suit. The legal represen- 
tatives of partner B who had died earlier, 
say 10 years before, cannot be brought 
on the record on the death of the part- 
ner A. No court would allow an applica- 
tion for bringing legal representatives of 
partner B after 10 years. Only the legal 
representatives of the surviving partner 
A can apply for being brought on record. 
These legal representatives cannot be 
blamed for the non-impleadment of the 
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legal representatives of partner B. Rule 4 
of Order 30 says that impleadment of the 
deceased partner’s legal representatives 
is not necessary. On the death of A the 
legal representatives of A can come on 
record and continue the suit. That the 
legal representatives of B have not come 
on the record and the suit is defective by 
reason of Section 45, Contract Act is an 
unforeseen situation. This is a legacy of 
Order 30, Rule 4. But the suit will not 
abate. Under Rule 10 of Order 1 the 
court has ample power to impléad the 
legal representative of partner B. If this 
is not allowed, as it was not allowed in 
this case, Order 30, Rule 4 will become 
the greatest risk. Suits will abate and the 
legal representatives will find themselves 
remedyless. But this is not the law. The 
procedural flaw is not fatal. Flaw there 
is but the law has a remedy for it. 


17. On the death of Ved Prakash on 
10th October, 1972 the case wore a new 
complexion. The suit went on endlessly. 
The three partners died during the pen- 
dency of the suit one after another. They 
were not destined to live to see the con- 
clusion of the suit. A situation arose 
when none of the partners was alive. 
What was to be done then? Did the suit 
abate by reason of the fact that the re- 


presentatives of all the three partners had . 


not been brought on the record in time? 
Prakash Narain J. thought so. In our 
opinion, the suit did not abate when the 
legal representatives of the sole surviving 
partner, namely, Ved Prakash, made the 
application under Rule 3 of Order 22 for 
being brought on record. All that had 
happened was that the suit became defec- 
tive by reason of the requirements of 
substantive law. (See Order 1, Rule 9, 
C.P.C.). For that purpose an application 
under Order 1, Rule 10 of the Code was 
made to Prithvi Raj J. on 11th February 
1974. But he dismissed it. 


18. The answer to the difficulty creat- 
ed by the death of the three partners is 
to be found in the provisions of Order 1, 
Rule 10 of the Code. The-powers of the 
court under that rule are very wide. 
Under sub-rule (2) of Rule To the court 
may at any stage of the proceedings, 
either upon or without the application of 
either party, and on such terms as may 
appear to the court to be just ,order that 
the name of any person who ought to 
have been joined whether as plaintiff or 
defendant, or whose presence before the 
Court may be necessary in order to 
enable the Court effectually and com- 
pletely to adjudicate upon and settle all 
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the questions involved in the suit, be 
added. This is a power of the court to add 
parties at any stage of the proceedings. 
This may be done upon or without the 
application of a party. 


19. It is true that there was no appli- 
cation before Prakash Narain J. under 
Order 1, Rule 10 of the Code, but before 
a suit is dismissed on the ground that it 
is incompetent, the court can allow a 
plaintiff to add’ a necessary party to the 
suit. In proper cases sub-rule (2) em- 
powers the court to act suo .motu (see 
Bastar Co. v. Court of Wards, AIR 1955 
Nag 78 (79)). If ever there was a case 
where the court ought to have exercised 
its powers under Rule 10 suo motu it is 
this. If the plaintiff refuses to implead 
and persists in the suit without, joining 
the absent parties the court will dismiss 
the suit if it finds that it cannot be pro- 
ceeded with in the absence of necessary 
parties. (See State of Punjab v. Nathu 
Ram, ATR 1962 SC 89 (90)). 

26. It is settled law that where neces- 
sary parties are not added, the suit will 
be dismissed, not by reason of the non- 
joinder of parties but by reason of the 
fact that the court cannot under the sub- 
stantive law grant any relief to the par- 
ties actually on the record. (See Adiveppa 
v. Rachappa, AIR 1948 Bom 211 (213) 
(FB), P. G. Reddy v. Golla Obulamma, 
AIR 1971 Andh Pra 363 (367, 368) (FB)). 
In such cases the necessary parties may 
be added under Order 1, Rule 10 of the 
Code. Rules 9 and 10 of Order 1 should 
be construed together. (See Sitaramaya 
v. Ramappaya, AIR 1918 Mad 1137 (1139)). 

21. Before Prithvi Raj J..there was an 
application under Order 1, Rule 10 of 
the Code. The learned Judge did not ac- 
cept that application. He ~- contented 
himself by dismissing the application 
under Rules 4 and 9 of Order 22 of the 
Code. 3 

22. The fundamental fallacy in the 
fwo judgments under appeal is that the 
learned Judges took the view that on the 
death of the last surviving partner the 
suit had abated and that this was so not- 
withstanding the application of Ved Pra- 
kash's legal representatives for bringing 
themselves on record under Rule 3 of 
Order 22. In our opinion the suit does not, 
abate. The only effect is that Order 30, 
Rule 4 of the Code ceases to apply. Sec- 
tion 45 of the Contract Act comes into! 
operation. Only the legal representatives, 
of the last partner can be brought on 
the record on an application under O. 22. 
The defect in the suit can be cured 
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bringing the legal representatives of 
Jagat Prakash and Jai Prakash who had 
died in the course of the suit under O. 1, 
Rule 10 of the. Code. 


- 23. To sum up. In the sphere of pro- 
cedure it cannot be held that the suit 
abated because the legal representatives 
of Jagat Prakash and Jai Prakash had 
not been brought on record within time. 
In the sphere of substance such a suit 
where all the partners are dead cannot 
continue unless. all the co-heirs are oB 
record. 


24, Sub-rule (2) of Order 30, Rule 4 
contemplates a pending suit filed under 
sub-rule (1) in the name of the firm by a 
surviving partner without the legal re- 
‘presentatives of the deceased partner and 
it preserves the rights of the legal repre- 
| sentatives to make an application for be- 
Iing added as a party in such a pending 
action. This is to safeguard the rights of 
legal representatives in case, for instance, 
there should be any collusion between 
debtors to the estate and the surviving 
partners, But it is not obligatory in law 
‘that on the death of a partner his legal 
representatives must be brought on the 
record, The surviving partner can carry 
on with the litigation. It is not the law 
that on the death of every partner hbis 
legal representatives must be brought on 
the record if the suit has been brought im 
the name of the firm under the provisions 
of Rule 4 of Order 30. They can come on 
record if they so like. But if they do not 
come on record and the last partner dies 
it does not mean that the suit abates, 
Abatement of the suit can be saved if the 
legal representatives of the last surviving 
partner come on the record. 

25. Under S. 45 of the Contract Act thers 
are two principles. Firstly, all joint pro- 
misees must join in suing the promisor, 
and secondly, the rule of survivorship op- 
erates as an incident to join 
promises, On the death of all the three 
partners the heirs of all have to he 
brought on the record. The matter has to 
be adjudged in the presence of all the 
parties, namely, the promisee and the 
promisor in order to give an effective de- 
cree and to avoid multiplicity of a need- 
less litigation, The requirement of Sec- 
tion 45 of the Contract Act can be met by 
making an application under Order 1, 
Rule 10 so that the co-heirs of the part- 
ners can be brought on the record. H a 
joint promisee declines to join as plaintiff 
or colludes with the defendant he can be 
impleaded as co-defendant and the suif 
will not then be defective, (See V. Soo- 
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rayya v. Kateeza Begum (AIR 1957 Andh 
Pra 688) (Supra)). a 

- 26. For these reasons we allow the 
appeals and-set aside the orders of the 
learned Judges. We allow the application 
under Order 22, Rule 3 of the Code made 
by the legal representatives of Ved Pra- 
kash A .113 of 1973). We also 
allow the application under O. 1, 
Rule 10 of the Code (IA 531 of 1974). The 
legal representatives of the three part- 
ners will be impleaded as plaintiffs as 
they have expressed their willingness ta 
be added as parties. The parties are left 
to bear their own costs, 

27. The suit will now be tried on 
merits, We remit the suit to the District 
Judge because now it will be tried in the 
Subordinate Courts, the value of the 
claim being Rs. 29,000. We direct the par- 
ties to appear before him on 24-10-80. He 
will make over the suit to a court of com- 
petent jurisdiction. . 

28. We further order expeditious dis- 
posal of the suit as it has been pending in 
our courts for 23 years. 

Appeals allowed, 
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Suleman, Appellant v. Appellate Off- 
cer under the Evacuee Interest (Separa- 
tion): Act, New Delhi and others, Respon- 
dents, 

Letters Patent. Appeal No. 50 of 1980, 
D/- 28-8-1980.” . 

Evacuee Interest (Separation) Act (64 
of 1951), Sa. 10 (a) (iv), 20 — Competent 
Officer — Powers of— Evacuee property 
Share of non-evacuee co-sharer partition- 
ed — Third person in occupation — Non- 
evacuee entitled to actual delivery of pos- 
session — Cannot be directed to file sepa- 
rate civil suit — C. W. No. 722 of 1972, 
D/- 8-2-1986 (Delhi), Reversed. (Civil 
P. C. (1908), S. 9). 

A non-evacuee had 1/12 share in a 
land declared as an evacuee property and 
of which the management was taken 
over by the Custodian of Evacuee ,Pro- 
perty. The Competent Officer partitioned 
the property and the portion allotted to 
the non-evacuee co-sharer was found to. 
be in possession of some other 
He claimed to be the tenant under the 
ee Eaa BE Fe aes a 


*Against judgment of S. 5. Chadha, J. in 
Civil Writ No. 722 of 1972, D/- 8-2-1980. 
E es ee 
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person. _ 
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Custodian but was declared as unauth- 
orised possession. In the circumstances 
the non-evacuée applied to the Compe- 
tent Authority for delivery of actual pos- 
session of land allotted to him. 


Held, the non-evacuee was entitled to 
actual delivery of -possession and not 
symbolical possession. He could not thus 
be directed to file a civil suit for recovery 
of possession against. the occupant. The 
jurisdiction of Civil Court is barred under 
S. 20. S. 10 (a) (iv) expressly authorises 
Competent Officer to deliver possession. 
Possession in the circumstances of the 
instant case must mean actual physical 
possession. If this view is not taken it will 
lead to a most unjust situation. C. W. No. 
722 of 1972, D/- 8-2-1980 (Delhi), Re- 
versed. (Paras 10, 11, 13, 17) 

When the occupant is in occupation of 
the property under the Custodian for all 
practical purposes and has no indepen- 
dent right, the Custodian could employ 
force against him if he refused to vacate. 
This is clear from the provisions of Sec- 
tions 8 and 9 of the Administration of 

Evacuee Property Act (31 of 1950). 

: (Para 15) 

Rule 11-E (3) (a) of the Rules framed 
under the Act is not applicable as that 
rule talks of symbolic possession only 
‘in cases of transfer of a property on 
partition to a third person. In the instant 
case there is no transfer. (Para 16) 
Cases Referred: Chronological Paras 


. AIR 1966 SC 432 16 
AIR 1916 PC 104: ILR 43 Cal 1031 16 

P. N. Talwar, for Appellant; S. L, 
Bhatia (for No. 4); B. P. Mehtani, Assist- 
ant Custodian of Evacuee Property (for 
No. 3) and Bawa Shiv Charan Singh (for 
Nos. 5 and 6), for Respondents. 


AVADH BEHARI ROHATGI, J.:— The 
short question in this appeal is about the 
meaning of the word ‘Possession’ as used 
in Section 10 (a) (iv) of the Evacuee In- 
terest (Separation) Act, 1951 (Act 64 of 
1951). 

2. The appellant Suleman and some of 
his collaterals were co-sharers in land 
comprising Khewat No. 19 Khatauni, No. 
115 of 121 in village Satbari Delhi. They 
were the owners in` possession of this 
land before the partition of the country. 

‘On account of the division of the coun- 
try and the communal disturbances 
which followed in its wake the collaterals 
migrated to Pakistan. On their migration 
their right, title and interest in the pro- 
perty vested in the Custodian of Evacuee 
Property by virtue of the Administration 
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r Evacuee Property Act, 1950 (Act 31 of 
950). - 

3. The share of the collaterals in the 
said land was found to be 11/12. The ap- 
pellant’s share was only 1/12. The appel- 
lant was a non-evacuee, The: Custodian 
laid information before the Competent 
Officer under the Act of 1951 that in the 
aforesaid agricultural land which was a 
composite property the évacuee’s share 
which had vested in him be separated 
from the share of the appellant, a non- 
evacuee. The Competent Officer parti- 
tioned the land by his order dated 16th 
December, 1959. The composite property 
which was a joint Khata was divided into 
two separate Khataunies. To the share of 
the appellant he allotted Khasra No. 77/2 
measuring 4 bighas—2 biswas. To the 
Custodian. he allotted the remaining land 
measuring 44 bighas—15 biswas. The Iand 
allotted. to the Custodian included Khasra 
No. 23/1 measuring 4 bighas. We are men- 
tioning this because much will turn on 


this particular khasra as we shall see 
later, 
4. On April 28, 1970 the appellant 


made an application to the Competent - 
Officer requesting that possession of the ` 
land allotted to him on partition be deli- 
vered to him. One Fauji, respondent No. 
4, at once filed objections to this applica- 
tion alleging that he was in possession of 
the land allotted to the appellant and 
that he was a tenant of the Custodian 
therein and as such only symbolic posses- 
sion can be given to the appellant. The 
objections of Fauji were dismissed by 
the Competent Officer. He held that Fauji 
was an unauthorised occupant. He ruled 
that the appellant was entitled to the 
actual delivery of possession of the land 
allotted to him on partition. He issued 
warrant for possession. This was his de- 
cision on March 16, 1972. 


5. From the order of the Competent 


` Officer dated 16th March, 1972 Fauji filed 


a revision petition before the Appellate 
Officer under the Act of 1951. The Appel- 
late Officer took a different view. He held 
that only symbolic possession could be 
delivered to the appellant and not actual 
physical possession as had been ordered 
by the Competent Officer. He set aside 
the order of the Competent Officer on 
June 30, 1972. 

6. The appellant filed a writ petition 
under Article 226 of the Constitution in 
this Court in 1972 challenging the vali- 
dity of the-order of the Appellate Officer. 
In the writ petition his main prayer was 
that he is entitled to actual physical pos- 
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session of the land which has been allot- 
ted to him on partition. The - learned 
Single Judge did not accept the conten- 
tion of the appellant. He dismissed the 
writ petition on 8th February, 1980. From 


the order of the learned Judge this ap-_ 


peal -has been brought under clause 10 of 
the Letters Patent. 


7. .One more fact may i stated here 


to understand the dispute. After the mig- - 


ration of appellant’s collaterals their 
interests vested in the Custodian under 
the. Act ‘of 1950. As the interest of the 
collaterals was 11/12.the Custodian of 
Evacuee Property took over the manage- 
ment of the entire property. It appears 
that nearabout 1954 Fauji, respondent No. 
4, entered on this land It also appears 


that for some time the Custodian realised. 


some money from him. Fauji himself has 
produced a receipt dated 20th May, 1971 
which shows the payment of “rent/lease 
money” to the Custodian. On the strength 
of this payment Fauji claimed that he 
was a tenant of the Custodian. This is 
what he claimed before the 
under the Act of 1951. But his claim was 
turned down, The authorities have found 
as a fact that he is an unauthorised occu- 
pant of the land and has continued to be 
_ sp there from 1954 till today. 


8. The land in occupation of Fauji has 
been allotted to the appellant on parti- 
tion. The appellant asked the Competent 
_ Officer under S. 10 (a) (iv) of the Act of 
1951 to deliver actual possession of 4 
bighas—2 biswas which has come to his 
share on partition. The Competent Officer 
held that the appellant was entitled to 
actual possession. But the Appellate Offi- 
cer and the learned Judge took a contrary 
view. They have held that he is entitled 
only to symbolic possession suggesting 
thereby that his remedy is to file a suit 
in a civil court against Fauji for recovery 
of possession of the land allotted to him 
on partition. It is the validity of this 
view which has been canvassed before us 
‘in this appeal. 


9. Section 10 (a) Gv) of ‘the “Act of 
1951 in so far as it is material, reads as 
under: , 

“S. 10. Separation of the interests of 
evacuees from those of claimants in com- 

posite property— Notwithstanding any- 
thing to the contrary in any law or con- 
tract or any decree or order of a Civil 
Court or other authority, the competent 
officer may, subject to any rules that may 
be made in this behalf, take all such mea- 
sures as he may consider necessary for 
the purpose of separating the interest of 
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the evacuee from those of the claimants 
in any composite property, and in parti- 
cular may,— 

(a) in the case of any claim of a co 
sharer or partner- 

(i) direct the custodian to pay to the 
claimant the amount of money assessed 
in respect of his share in the composite 
property or deposit the same in a Civil 
Court having jurisdiction over such pro- 
perty and deliver possession of the pro- 
perty to the Custodian and the claimant 
may withdraw the amount in deposit in 
the Civil Court; or 


(ii) transfer the property to the claim- 
ant on payment by him of the amount of 
money assesSed in respect of the share of 
the evacuee in the property; or 


(iii) sell the property and distribute the 
sale proceeds thereof between the Custo- 
dian and the claimant in proportion to the 
share of the evacuee and of the claimant 
in the property; or 

(iv) partition the property according to 
shares of the evacuee and the claimant 
and deliver possession of the shares allot-_ 
ted to the evacuee and the claimant to the 
Custodian and the claimant respectively; 


Beveneencccenovere 


10. Section 10 (a) (iv) with which wej 
are concerned clearly lays down two 
powers of the competent officer. Firstly, 
he is given power to partition the pro- 
perty according to the shares of the ie 
cuee and the claimant. In our case © 
has been done. The competent officer hasl 
partitioned the property and has allott 
11/12 share to the Custodian and 1/12 
the appellant. Secondly, power is given to 
the competent officer to “deliver posses- 
sion of the share allotted to the evacue 
and the claimant to the Custodian and the 
claimant respectively.” 

11. This means that after speci 
the shares of the parties in the composi 
property the competent officer has al 
to deliver possession of the shares allot- 
ted to the respective parties. What is the 
meaning of the term ‘possession’ as u 
in this section? This is the sole question 
for decision in this appeal. 

12. Prima facie it would appear that 
where the. parties themselves are in pos- 
session then -actual possession has to be 
delivered to them by asking them to in- 
terchange their position according to 
the allotment of the shares. They can ex- 
change their shares, if they are equal. In 
this case the appellant has ‘to be deliver- 
ed actual possession of the land -allotted 
to him. The Custodian is asking the ap- 
pellant to hand over possession of the 
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land which is in his occupation at the 
present moment. The appellant is in pos 
session of khasra No, 23/1 measuring 4 
bighas. Admittedly this has been allotted 
to the Custodian. The custodian now 
claims from him that he, the appellant, 
should deliver vacant possession to him 
and threatens that if he does not do so 
he will have recourse to his powers under 
S. 11 of the Act of 1951 and shall use 
force against him to take possession of the 
property allotted to him (the Custodian) 
on partition. The appellant in his turn 
says the same thing to the Custodian. He 
says: “You deliver vacant possession of 
Khasra 77/2 measuring 4 bighas—2 bis- 
was which has come to my share.” The 
Custodian refuses to hand over vacant 
possession mainly for the reason that 
Fauji is in occupation of the said land. 
The authorities under the Act of 195! 
therefore came to the conclusion that 
only symbolic possession of Khasra No, 
77/2 could be delivered to the appellant. 
1 13. We cannot accept the view taken 
‘by the Appellate Officer ‘and the learned 
«Judge. In our opinion the appellant is en- 
titled to the delivery of actual 
He can ask the competent officer to deli- 
ver vacant possession of Khasra No. 77/2. 
We think the competent officer has ample 
power to do so. Section 10 (a) (iv) ex- 
pressly authorises him to deliver posses- 
sion. Possession in the circumstances of 
this case must mean actual physical pos- 
session. If this view is not taken it will 
lead to a most unjust situation, The Cus- 
todian will get vacant possession of the 
land. But the appellant will be left to the 
tedious and dilatory remedy of a suit for 
{possession which may linger on for years, 
The Custodian will bave the best of both 
worlds. He will take vacant possession 
from the appellant but will not give pos- 
session to the appellant on the specious 
ground that it is no longer his responsi- 
bility to evict Fauji because that land 
has gone to the share of the appellant, 
We cannot countenance such a view, He 
who seeks equity must do equity. 


14. The reason for our view is that for 
all practical purposes Fauji is in occupa- 
tion of the property under the Custodian. 
Fauji has no independent right which he 
_can claim against the Custodian or the 
appellant. Section 8 (4) of the Act of 1959 
gays: 


“Where after any evacuee property has 
vested in the Custodian any person is im 
possession thereof, he shali be deemed to 
be holding it on behalf of the Custodian 
and shall on demand surrender possession 
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of it to the Custodian or to any ` other 
person duly authorised by him in this be- 








to surrender possession to him. ' 
two provisions clearly apply to the pre- 
sent case. Fauji has been held to be. i 
unauthorised occupation. He is in occu- 
pation of what was once an evacuee pro- 
perty admittedly. He is bound to deliv 


employ force against him if he refuses 
vacate. We do not see why this course o 
action was not taken when during th 


that Fauji was in unauthorised occupa- 
tion, But in any case that cannot defeat 
the claim of the appellant. He is entitled 
to ask for vacant possession. It is custo- 
dian’s business to evict Fauji from the 
land which has fallen to the share of th 

appellant, The appellant cannot be aske 

to file a suit for recovery of possession. 

The jurisdiction of the civil court is bar- 

red under S. 20 of the Act of 1951. It is 
precisely for this purpose that the com- 
petent officer has got ample power to 
deliver vacant possession where on parti-. 

tion he allots separate. shares to the cus- - 
eee and the claimant. 

view on Rule 11-E (3) (a) of the Rul 


and the Supreme Court 
Ajit Kumar, AIR 1966 SC 432). The 
fore, it is not a case of transfer on parti- 





‘tion, Secondly we find that even under 


that rule only a tenant or a person en- 


. titled to remain in occupation of the land 


or an allottee are protected because such 
persons are in occupation of the property 


prior to transfer on partition. -Fauji can- 


not claim any benefit of this rule. He 
an unauthorised occupant. He has n 
equity in his favour. He cannot say tha 
only symbolic possession be delivered 
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the appellant and that he be left undis- 
turbed in his unlawful and illegal posses- 
sion. We cannot concur in such a. - view, 
though we find that it appealed to the 
learned Judge. 

17. The learned Judge was ` not wun- 
mindful of the injustice of the case. He 
said: “The claimant is certainly entitled 
on partition to obtain actual physical pos- 
session of his share, as otherwise his 
share may be illusory.” But he thought 
that he was helpless because the Iegisla- 
ture had not provided any ‘machinery’ in 
the Act to give actual possession to the 
appellant. With all respect we think he 


was in error. Under S. 10 the competent - 


officer is empowered to “take all such. 
measures as he may consider necessary 
for the purpose of separating: the interest 
of the evacuee from those of the claim- 
ants in any composite property” and in 
particular to deliver possession, Thére are 
words ample of conferment. 


18. We have come to’the conclusion 
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- Devinder K. Kapur with P. R. Nanda 
and Y. P. Kapur, for Appellant, B. D. 
Dhawan with Vinod Dhawan, for Respon- 
dent: 


- JUDGMENT:— This appeal under Sec- 
tion 39 of the Arbitration Act, 1940, arises 
from the judgment in Suit No. 209-A/73, 
delivered on the Original Side of - this 
Court on 12th November, 1975, on a peti- 
tion under Section 20 of the Arbitration 
Act, 1940. 

2. There was a contract between the 
Food Corporation of India and Shri P. L: 
Juneja carrying on business in the name 
of M/s. Juneja & Company, whereby the 
contractor had undertaken loading, un- 
koading and handling and transport work 
for the Food Corporation of India at cer- 
tain: godowns situated at Meerut or near 
Meerut. The work under the contract in- 
volved the carriage of foodgrain bags be- 
tween-railheads and Food Corporation of 


that in all the circumstances and justz “India’s godowns and also included stack- 


‘of the case the appellant is entitled to 
actual’ physical possession of the land 
allotted to him on partition. Till actual 
possession of the land allotted to him is 
given, the Custodian has no right to call 
upon the appellant to deliver vacant pos- 
session to him of the land which has come 
Sa share of the custodian viz., Khasra 
23/1. 


19. For these reasons we allow the 
appeal and set aside the judgment of the 
learned Judge. The parties are however 
left to bear their own costs. . 

- Appeal allowed. 
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D. K. KAPUR AND YOGESHWAR 
DAYAL, JJ. 
Food Corporation of India, Appellant 
v. P.-L. Juneja, Respondent. 
FAO (OS) No. 77 of 1975, D+ 8-4-1980.* 
Arbitration Act (10 of 1940), S. 20 — 
Application to file in Court arbitration 
agreement — Arbitration agreement in 
question whether applies. to dispute — 
Question is to be determined by Court 
and not by arbitrator. Suit No. 209-A of 
1973, D- 12-11-1975 (Delhi), Reversed. - 
- (Para 12) 
Cases ' Referred : Chronological Paras 
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*Against Judgment of S. S. Chadha, J. in 
Suit No. 208-A of 4973, D/- 12-11-1975, 
pees ee ee ee 
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~ contractor claimed that he had to go by 
from 


mg of the said foodgrain bags inside the 
godowns. The contract involved a large 
number of services relating to foodgrains 
and appears to be an item-rate contract. 
Certain disputes had arisen between the 
parties which were referred to the arbi- 
tration of Shri P. H. Ramchandani, Addi- 
tional Legal Adviser in the Ministry of 
Law in accordance with clause XIX of 
the contract between the parties. . How- 
ever, certain other claims made by the 
contractor were not referred on the foot- 
ing that they were outside the scope of 
the arbitration clause. 


3. Being aggrieved by the failure to 
refer these disputes, the contractor filed 
the petition under Section 20 claiming 
that the additional disputes which had not 
been referred were also referable to 
arbitration. The disputes which were not 
referred were three in number. They 
were— (1) According to the contractor, 
4,86,569 bags of foodgrains were.in the 
godowns when the contract. was taken 
and these were, therefore, claimed to be 
additional works for which extra pay- 
ment was to be. The contractor 
wanted a special. rate for these bags, but 
the payment was made by the Food Cor- 
poration of India at the contract rate, 
(2) At Rohta Road there is a railway 
crossing which remains closed for six 
hours due to a number of trains. So, the 


a longer route for proceeding tha 
raliway goods sheds (city branch) to tha 
Rohta Road godown which involved an 
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additional distance of 2.3 kilometres. He 
claimed that he had transported 1,14,559 
bags of foodgrains for this additional dis- 
stance. (3) Under the contract, the con- 
tractor was required to take possession of 
some new godowns which were found 
unfit for work as there-were no approach 
roads and the floors were badly damag- 
ed. Extra expense was incurred for do- 
ing this work for which the contractor 
had given due notice to the Corporation, 
The contractor wanted these three items 
to be referred to the arbitrator. 

4. The petition was resisted by the 
respondent (now appellant) on the ground 
that there was a special term in the con- 
tract relating to extra work. It was claim- . 
ed that if extra work was ordered, a re- 
presentation had to be made to the Re- 
‘gional Manager whose decision was final. 
As no representation had been made, so 
there was no dispute whatsoever relating 
to these items. 


5. The learned single Ju 
heard the petition came to the conclusion 
that the disputes had to be resolved by 
the arbitrator. Even the question whether 
there has been a decision of the Regional 
Manager had to be decided by the arbi- 
. trator. The question whether there was 
any extra work .or whether that extra 
work had been done, were all left to be 
‘decided by the arbitrator, and hence, a 
reference was ordered. . 

6. The Food Corporation of India has 
appealed and learned counsel for the ap- 
pellant contends that clauses XV and 
XIX of the contract have to be constru- 
ed together to understand the. scope of 
the question that arises before us. It is 
first necessary to, quote these terms, 
Clause XV which relates’ to remunera- 
tion reads as follows:— 

. "XV. Remuneration: ' : 

(a) The contractors shall be paid the 
remunerations in.respect of the services 
described in Para XX and performed by 
them at the contract rates: 

(b) If the contractors are required to 
perform any service in addition to those 
specifically provided for in the contract 
and the annexed’ schedule the contrac- 
tors’ remuneration for the same will be 
paid at the rates as negotiated and fixed 
by mutual agreement. Failing such an 
agreement the matter shall be referred 
to Arbitration under Clause XIX. 

(c) The question whether a particular 
service is or is not covered. by any of 
the services specifically described and 
provided for in the contract, or is or is 
got auxiliary or incidental to any such ` 
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services shall be decided by the ‘Regional 
Manager whose decision shall be final, 
and binding on the contractors. 

(d) The contractors will have the right 
to represent in writing to the’ Regional 
Manager that a particular service which 
they are being called upon to perform, 
is not covered by any of the services spe- 
cifically provided for in the contract, or 
as the case may be, is not auxiliary or . 
incidental to such services, provided that 
such representation in writing must be 
made within 15 days after the -date of 
actual performance of such services. If 
no such representation in writing is re- 
ceived within the said time, the contrac- 
tors’ right in this regard will be deemed 
to have been waived.” 

The relevant portion of clause XIX is 
as follows:— 

“XTX. All disputes and differences es 
ing out of or in any way touching or con- 
cerning this agreement whatsoever (ex~ 
cept as to any matter the decision of 


which is expressly provided for in the 


contract}shall be referred to the sole 
arbitration of any person appointed by 
the Managing Director jot the Food Cor- 
poration of India......... 
The construction of the latter clause 
shows that all disputes and differences 
have to be referred to the sole arbitra- 
tion of a person to be appointed by the 
Food Corporation of India. But, there is ` 
an exception and that exception is in 
matters the decision of which is express- > 
ly provided for in the contract. In order 
to apply the provision tothe three claims 
now under consideration, it has to be de- 
termined whether these are exceptions in 
decided 
by some other person. It seéms clear that 
when there is an express power given 
under the contract, then the matter, is 
outside the scope of ‘the arbitration 
elause. . 

7. The peculiar feature of the present 
case is that it deals with claims which 
seem to be extra contractual in the sense 


that they are relating to extras not 
covered by the- contract. Firstly, the 
claim relating to the existing bags is 


claimed to be outside the contract. Se- 
condly, the claim relating to longer dis- 
tance relates to extra work done under 
the contract but necessitated by the level 
crossing. Thirdly, the claim relating to 
repairs of godowns and building of an 
approach road seems to be extra contrac- 
tual though necessitated by the work in- 
volved in the contract. The question to 
be seen is whether such claims can be 
referréd.to arbitration. i : 
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8 Learned counsel for the appellant 
contended that clause XV -covers every 
situation and every possibility that may 
arise relating to extra work. He claims 
that it is only when the contractor is re- 
quired to perform any additional services 
then the rate has to be negotiated and 
failing settlement, the matter can be re- 
ferred to arbitration. He says this situa- 
‘tion never arose under any of the three 
items, so there is nothing to refer to arbi- 
tration. Counsel for the respondent-con- 
tractor contends that the Regional Man- 
ager never decided that these services 
were extra or not extra, therefore, -this 
matter has to be decided by the arbi- 
trator: 

9. It would be useful at this stage to 
refer to certain points made by counsel 
for the respondent in support of the 
claim that the matter has to be referred 
to the arbitrator. Reliance was placed on 
the Supreme Court’s judgment in Union 
of India v. Salween Timber and Con- 
struction Co. (India), AIR 1969 SC 488, 
wherein it was held that if recourse is 
necessary to the terms of the agreement 
for deciding the dispute, then the arbitra- 
tor has jurisdiction to decide such a dis- 
pute. The term of the contract involved 
in that case was of the normal D.G.S. & 
D’s contract wherein clause 21 of: the 
form W.S.B. 133 is reproduced in the 
judgment and is similar to the clause now 
under consideration. In that case, the 
contractor had claimed that certain logs 
of wood supplied to various consignees 
had not been returned despite repeated 
requests, The contractor wanted the re- 
turn of the timber and compensation. The 
Government claimed that the supply was 
in excess quantity which was outside the 
scope of the arbitration agreement. The 
Court held that the question whether it 
was excess quantity or not had to be de- 
cided by reference to the contract and 
hence the matter could be referred: to 
arbitration. Learned counsel for the re- 
spondent contends that on a parity of 
reasoning, the question whether the pre- 
sent work is extra or not has also to be 
referred to arbitration. This contention is 
not well founded in the present case. 
Here, the contractor makes his claim on 
the basis that it is extra; he claims that 
the work is beyond that was contemplat- 
ed by the contract. So, it is not a work 
arising directly under the contract, but 
rather outside it. If extra work is done 


then clause XV deals with how extra 


-work is to be dealt with. The question 
. whether the work is extra or not is to 
be decjded under sub-clause (e) of 
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clause XV by the ‘Regional Manager 
7 whose decision ‘shall be final and binding 
on the contractors’. If a matter is to be 
decided by the Regional Manager, then 
it is a matter provision for which has 
been expressly made and is outside the 
arbitration clause. This was not the point 
involved before the Supreme Court. 

10. Learned counsel has also relied 
upon Ruby General Insurance Co. Ltd. v. 


-Pearey Lal Kumar, AIR 1952 SC 119, in 


which case the arbitration clause stated 
that if the company disclaimed liability 
for any claim under the motor insurance 
contract involved in the case, then arbi- 
tration had to commence within twelve 
calendar months. In that case, the Insur- 
ance Company had claimed that the 
matter was outside the scope of the arbi- 
tration agreement as they had made a 
disclaimer and the arbitration had not 
been invoked within twelve months of 
the disclaimer. But the owner of the in- 
sured vehicle had contended that the dis- 
claimer was invalid. The Supreme Court 
held that there was no question relating 
to the arbitration agreement or its effect, 
but a question as to whether the condi- 
tions of the agreement had been fulfilled. 
The exact words en by the Court were 
as follows:— 


“Again, no question of determining the 
effect of the arbitration agreement arises, 
because there is no dispute between the 
parties as to what it means. The language 
of the arbitration clause is quite clear, 
and both parties construe it in the same 
way. The real question between them 
is whether respondent 1 has or has not 
complied: with the conditions of tha 
agreement. But this question does not 
turn on the effect of the agreement. This 
is the view which has substantially been 
taken by the High Court, and in our 
opinion it is correct,” 


‘In the present case, we are determining 


the scope of the arbitration agreement it- 
self because we are. trying to determine 
whether the claims made by the contrac- 
tor are items whose decision has been 
provided for expressly otherwise than by 
reference to arbitration. So, this judg- 
ment is also of no effect. 


11. Another judgment relied upon by 
learned counsel is Punjab State v, Moji 
Ram, AIR 1957 Punj 223, wherein a suit 
had been brought claiming compensation 
for certain extra works done, but the 
Government had claimed that the matter 
was covered by the arbitration clause. 
The Court granted a stay of the proceed- 


-ings under Section.34 of.the Act on the 
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ground that the matter was covered by | 
the arbitration agreement. It is, therefore, 
contended that even extra work can be 
_ included within the scope of the arbitra- 
tion agreement. Actually, this judgment 
is based on the clause used in the con- 
tract in question. The words of the arbi- 
tration clause involved were as follows:— 


“In matter of dispute the case shall be 
referred to the Superintending er pari’ 
Ae the Circle, whose order shail 

al”, 


The Court held that this clause also 
covered the question whether the work 
done was extra or not. If a similar arbi- 
tration clause was in operation in the 
present case, we. would have no hesita- 
tion in holding that the questions now 
before us had to be referred to arbitra- 
tion, but in view of the fact that there is 
@ special reservation in clause XIX and 
a special procedure provided by clause XV 
relating to the extra works, the judgment 
can have no’ application in the present 
case, i 

12. Learned counsel .for the respon- 

dent contended that in order to deter- 
. mine the questions involved in the pre- 
sent case, recourse had to be had to the 
contract:and, therefore, it involved a 
question relating to the interpretation of 
` the contract between the parties, and 
hence, all the questions sought to be re~ 
ferred had to be referred to arbitration, 
If this contention is correct, then it would 
mean that the arbitrator will have to de- 
cide whether any items are excepted 
from his authority and what are- those 
items. It is well settled ‘that the arbitra- 
tor cannot give himself jurisdiction and 
this matter has to’ be decided by the 
Court by recourse to Section 33 of the 
Arbitration Act. Even when a petition is 
moved under Section 20, the question to 
be determined by the Court is whether 
the arbitration agreement in question 
applies to the dispute. So, we have to 
determine the scope of the arbitration 
agreement in the present case. 

13. It seems from the clause relating 
to arbitration that the scope of reference 
relates to all matters arising under or 
relating to the contract, but certain ex- 
ceptions are there for which provision ‘has 
been expressly’ made. So, the real ques- 
tion for determination is whether there 
is an express provision for decision of 
disputes relating to extra works. An 
examination of clause XV would ‘show 
that there is an express provision cover- 
ing claims for-extra work. It now re- 
mains for us to- examine .the said 
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clause XV. The clause has been reproduc- 
ed above in full, but it will now be neces- 
sary to refer to particular aspects of the 
clause, 

14. Sub-clause (ay merely provides 
that remuneration will be given to the 
contractors for services described in 
Para XX at the contract rates. The con- 
tract contains an extensive and detailed, 
description of the services that have to 
be performed by the contractor. These 
services include loading and unloading at 
railheads, carriage- of goods from and to 
the godowns or “depots of the Food Cor- 
poration of India; carriage from depots 
to railheads and so on. It would appear 
that the carriage of bags that were orj- 
ginally at the depots should be included 
in those rates because there is a specific 
description. Nevertheless, the contractor 
is entitled to contend that the existing 
bags which were more than four lacs in 
number are additional work and the 
question is not whether this is extra work, 
but who is to decide that it is extra work, 
If it is extra work, no doubt the contrac- 
tor can claim special’ remuneration. 

15. The special remuneration for 
extra services appears. to be covered by 
sub-clause (b) of clause XV which may 
be quoted again for convenience:— 

“(b) If the contractors are required to 
perform any service in. addition to these 
specifically provided for in the contract 
and the annexed schedule the contractors’ 
remuneration for the same will be paid 
at the rates as negotiated and fixed by 
mutual agreement. Failing such an agree- 
ment the matter shall be referred to 
arbitration under Clause XIX.” 

This clause shows that if the contractor 
is required to perform any service which 


_is not specifically provided for then the 


question of remuneration, if not settled 
by negotjations, can be referred to arbi-, 
tration. The primary condition for its 
application is that there should be some 
extra service not provided for in the 
contract. In order to see whether the ser- 
vice is provided for in the contract, one 
has to look at the contract. The contract 
appears to include at least Claim No. L.. 


‘But, as already said, this question whe- 


ther it is extra or not, is to be decided by 
the contract and not by the Court. How. 
then is the question of extra work to be. 
decided? It appears that it is to be decid- 
ed under sub-clause (c) which reads as 
follows:— . 

“(c) The question whether a particular 
service is or is not covered by any of the 
services specifically described and provid- 
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ed for in the eontraci, or is or is not auxi- 

liary or incidental to. any such. services 

shall be decided by the Regional Manager 

whose decision shall be final and yim 
on the contractors,” 


This clause clearly shows that it is the 
Regional Manager whose decision is to be 
final and binding on the question whether 
any work is extra or not. It will be re- 
called that not only claim No. 1 is claim- 
ed to be extra, but claims Nos. 2 and 3 
are. also claimed to be extra. The ques- 
tion whether they are extra is not to be 
decided by the arbitrator, it is not to be 
decided by the Court, it is to be decided 
by the Regional Manager and his decision 
will be final and binding. Therefore, this 
matter cannot be referred to arbitration. 
It has to be referred to the Regional 
Manager, 


16. This brings us to the next clause 
which is how this decision is to be record- 
ed. This appears to be provided for by 
sub-clause (d). It may be recalled that 
the Regional Manager is not sitting at the 
Depots nor at the railheads. He is sitting 
in an office in Delhi or at some other 
place. He can only give a decision if 
somebody brings to his notice that a mat- 
ter is extra or a service not mentioned in 
the schedule is being performed or some 
work is being done which is outside the 
scope of the contract, He can then decide 
whether this matter is extra or not. This 
is how sub-clause (d) operates because the 
said clause states:— 


“(d) The contractors will have the right 
to represent in writing to the Regional 
Manager that a particular service which 
they are being called upon to perform, 
is not covered by any of the services spe- 
cifically provided for in the contract, or 
as the case may be, is not auxiliary or in- 
cidental to such services, provided thaé 
such representation in writing must bë 
made within 15 days after the date of 
actual performance of such services, If 
no such representation in writing is re 
ceived within the said time, the contrae- 
tors’ right in this regard wili be deemed 
to have been waived.” 

This sub-clause shows that if the- con- 
tractors are called upon tò perform a 
service which according: to them is not 
provided for, then they may make a re- 
presentation to the Regional Manager. 
Here perhaps, it may be necessary 

draw a distinction between claim No. 1 
and claims Nos, 2 and 3. Claim No.1 is 
specifically provided: for in the contraef 
or so it appears, but claims Nos. 2 and 3 
are not provided for, Claim No. 2 deals 
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with an -extra distance covered. In this 
connection, the contract shows that. the 
decision regarding the distance between 
the railhead and the godown has to be 
fixed in accordance with Note No. 5 ap- 
pearing at page 45 of the contract, The 
said note reads:— 


“(5) The distance will reckoned as 

fixed by the Chief Engineer, P.W.D., or 
an officer nominated by him or by the Re- 
gional Manager, Food Corporation of 
India or checked by an officer acting on 
his behalf rounded off to the nearest 0. 50 
kilometer (applicable to item 7).” 
Thus, it would. appear that when inas- 
port is involved then the distance is to be 
fixed under the contract by a designated 
official. If the contractor chooses to fol- 
low a longer route, he does so for his own 
convenience, But the question whether 
it is extra or not will have to be deter- 
mined by the Regional Manager in the 
manner just mentioned. It is not for the 
arbitrator to decide. 


17. As far as claim No. 3 is concerned, 
it would appear that the same does not 
relate to any service provided for under 
the contract, but to the provision of some 
road and repairs to the godowns them- 
selves, This work appears to be purely 
extra contractual. It would prima facie 
not appear to be covered by the contract. 
If it is claimed as an extra service under 
the contract, then clause XV would apply 
and the Regional Manager would be the 
final authority to determine the question 
whether it is extra or not. If he does’ de- 
termine that it is extra then the question 
of rates can go to arbitration. Unless it is 
first determined as extra, the question of 
the matter going to arbitration does not 
arise, 

18. . So, the result would be that in 
each one of these three claims there has 
to be a prior decision by the Regional 
Manager that the work is extra and there 
has to be a dispute about the rates, only 
then the matter can be referred to arbi- 
tration. Otherwise, the matter is outside 
the scope of aroutration, 


19. Unfortunately, ‘the facts disclosed 
im this case do not reveal as to when the 
claims were raised and how they were 
raised, It seems plain that there has been 
no. decision of the Regional Manager, so 
it would follow that these matters cannot 
be referred to arbitration and according- 
iy we have to accept this appeal and dis- 
miss the petition under Section 26 of the 
Arbitration Act. However, we would 
leave the parties to bear thelr own costs 
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questions involved. 
_ Appeal allowed. 
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Rajinder Singh, Appellant v. Chakra- 

varti Malhotra and others, Respondents. 
'L.P.A. No. 97 of 1974, D/- 13-2-1980.* 
(A) Displaced Persons (Compensation and 
Rehabilitation) Rules (1955), R. 92 (3) 
Proviso — Substantial injury — Meaning. 
1976 Rajdhani LR 11, Eeversed. (Consiti- 
tution of India, Article 226). 


_ The principle of audi alteram partem 
requires that an opportunity should be 
given to a person before an order which 
-would affect his interest is passed in a 
proceeding in which he is interested. A, 
sale proclamation invites all persons in- 
terested in buying. the property to bid at 
the auction. The misdescription of the 
property, if shown to have misled any 
of the intending bidders, can be regard- 
“ed as an irregularity in holding the sale 
causing a substantial injury to the in- 
tending bidder if he could not locate the 
property due to the misdescription. But 
this conclusion is subject to an important 
qualification. The intending bidder really 
should be willing and able to bid. Other- 
wise it cannot be said that a substantial 
injury is caused to him by his being deni- 
ed the opportunity of bidding at the auc- 
tion sale. (Para 5) 


Where the intending bidder was in fact 
not willing to make a bid for an amount 
higher than was fetched by the highest 
bid. it cannot be said that he has sustain- 
ed substantial injury by reason of irregu- 
larity in the conduct of sale within the 
meaning of the proviso to R. 92 (3). 1976 
Rajdhani LR 11, Reversed. (Para 6) 


(B) Displaced Persons (Compensation and 
Rehabilitation) Act (44 of 1954), S. 33 
—— Revisional powers of Central Govern- 
ment —- Powers can be exercised suo 
motu and at any time i.e. within reason- 
able time and for justifiable reasons. 
1972 Delhi LT 229, Foll. (Para -7) 

(C) Constitution of India, Art. 226 — 
Locus standi — Government order con- 
firming auction sale under Displaced Per- 
sons (Compensation & Rehabilitation) Act 
— Petition challenging said order — Peti- 


*Against judgment of S. Rangarajan J: re- 
ported in 1976 Rajdhani LR 11. 
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Rajinder Singh v. Chakravarti Malhotra 
keeping in view the intricacies of the- 


-peal was filed against this order 


A.LE. 


tioners not parties to sale proceedings — 
Held, petitioners had no locus standi to 
challenge said order. 1976 Rajdhani LE 


11, Reversed. (Para 9) 
Cases Referred: Chronological Paras 
1972 Delhi LT 229 - 7 


G. L. Sanghi, Sr. Advocate with A. N. 
Arora, for Appellant; P. N. Talwar, for 
Respondents Nos. 1 to 6. ~ 


JUDGMENT:— Two questions arise m . 


this appeal for decision; 

(1).Can it be said that an “applicant 
has sustained substantial injury by rea- 
son of irregularity in the conduct of sale 
within the meaning of the proviso to 
R. 92 (3) of the Displaced Persons (Com- 
pensation & Rehabilitation). Rules, 1955 
(the. Rules), if it is found that he was in 
fact not willing to make a bid for an 
amount higher than was fetched by thë 
highest- bid at the auction which was held? 

(2) Whether the writ petitioners who 
were not parties to the sale proceedings 


have a locus standi to challenge an order. 


confirming the sale which was held 
those proceedings?. 


in 


2, The premises which are a part of 


a 


the compensation pool constituted under 


S. 14 of the Displaced Persons (Compen- 
sation & Rehabilitation) Act, 1954 are 
occupied by the petitioners, - (respondents 
herein) as also by the appellant before us. 
An auction sale of the premises was first 
held on 12-9-1966. In the proclamation of 
sale the premises were wrongly described 
as being situated in Faiz Ganj, while in 
fact they were situated, in Faiz Road. 
On 11-9-1966 one Balbir Singh sent a 
telegram intending to have 
sale postponed. Subsequently, Balbir 
Singh in his examination as an objector 
in the proceedings for setting aside the 
sale deposed that he could not locate the 
site of the premises by the 
given in the sale proclamation and, there- 
fore, was denied an opportunity to bid 
at the auction sale. Balbir Singh and 
three other persons applied for setting 
aside the sale. On 22-8-1967 Shri S. P. 
Sud, Assistant Settlement Commissioner, 
held that the sale was vitiated by the 
wrong description of the property due 
to which the objectors had. suffered “sub- 
stantial injury” within the meaning of the 
proviso to R. 92 (3) of the Rules. No ap- 
` which 
thus became final. On 7-9-1966, Civil Writ 
743-2/1966 had been filed by the respon- 
dents against the Government praying 
that the property should not be auction- 
ed but should be allotted to them as they 


the auction. 


description ` 
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were in occupation of the property and 
that the intended auction of the property 
should not be held on that ground. This 
writ petition was filed before the auction 
Sale was held and naturally the question 


Rajinder Singh v. 


of the auction sale being liable to be set . 


aside under R. 92 did not arise in that 
writ petition. On 3-1-1969 after the auc- 
tion sale was set aside by Shri Sud, the 
Government filed an affidavit in the said 
writ petition stating that the sale, hold- 
ing of which was being objected to by 
the petitioners therein had been set aside 
and, therefore, the writ petition had be- 
come infructuous. On 16-3-1970 a learn- 
ed single Judge of this court dismissed 
that writ petition as being infructuous. 
The appellant herein, Rajinder Singh, 
had also filed an affidavit on 15-7-1968 in 
the said writ petition stating that the sale 
` having been set aside the writ petition 
was without any cause of action. On 11-5- 
. 1970 the appellant, Rajinder Singh, made 
an: application to the Minister complain- 
ing that the highest bid given by him in 
the auction ‘held on 12-9-1966 had been 
accepted and the sale should be confirm- 
ed. On 4-6-1970 Shri Sud passed another 
order apparently after the proceedings 
were revived due to the complaint made 
to the Minister stating that the bid of the 
appellant, Rajinder Singh, was rejected 
in view of the finding given by Shri Sud 
on 22-8-1967. On 20-6-1970 an appeal by 
the appellant against the order of Shri 
Sud, dated 4-6-1970 to the Chief Settle- 
ment Commissioner under S. 23 of the 
Displaced Persons (Compensation & Re- 
habilitation) Act, 1954 was filed. It was 
dismissed on 7-6-1971. On 17-11-1971 the 
Central Government acting under S. 33 
of the Act revised both the orders of Shri 
Sud, dated 22-8-1967 and 4-6-1970 hold- 
ing that the objectors who had sought to 
set aside the auction sale had not suffer- 
ed any substantial injury and, therefore, 
Shri Sud was wrong in setting aside the 
“sale under the proviso to R. 92 (3) of the 
Rules. Writ Petition No. 119 of 1972 was 
filed -by the respondents herein on 3rd 
-Feb., 1972 praying that the impugned 
order of the Central Government passed 
on -17-11-1971 confirming the sale in 
favour of the appellant, Rajinder Singh, 
be quashed. 


3. A learned single Judge of this 
court: allowed the writ petition holding 
that the auction sale held on 12-9-1968 
had been vitiated and substantial injury 
had been caused to the objectors in. the 
Sale proceedings within the.meaning of 
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‘sequently, the objectors in fact 
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the proviso to R. 92 (3). He also held 
that the respondents herein were entitled 
to file the writ petition challenging the 
impugned order of 17-11-1971. . 


4. It is in the background of the above 
facts that the two questions set out at the 
beginning of this order have to be con- 
sidered. 

Question No. 1: 

5. It is elementary that the principle 
‘of audi alteram partem requires, that an 
opportunity should be given to a person 
before an order which would affect his 
interest is passed in a proceeding in 
which he is interested. A sale proclama- 
tion invites all persons interested in buy- 
ing the property to bid at the auction. 
The misdescription of . the property, if 
shown to have misled any of the intend- 
ing bidders, can be regarded as an irre- 
gularity in holding the sale causing a sub- 
stantial injury to the intending bidder if 
he could not locate the. property due to 
the misdescription. But this conclusion is 
subject to an important qualification. The 
intending bidder must really intend to 
bid. That is to say he should be willing 
and able to bid. Otherwise it cannot be 
said that a substantial injury is caused to 
him by his being denied the opportunity 
of bidding at the auction sale. Out of the 
four objectors who applied for setting 
aside the auction sale held on 12-9-1966 
only one, namely, Balbir Singh, stated 
that he was prevented from locating the 
property by being misled by the descrip- 
tion. Shri Sud on this evidence came ta 
the conclusion that the sale was. vitiated 
and substantial injury was caused to the 
objectors. He perhaps at that time bona 
fide believed that the -objectors really 
wanted to bid and that the price that 
they would be willing to pay would be 
more than Rs. 53,000 which was the price 
which had been offered by the appellant, 
Rajinder Singh as the highest bidder at - 
the auction sale held on 12-9-1966. Sub- 
offered 
to pay Rs. 70,000 for the premises and - 
Shri Sud invited them to deposit 20% of 
that amount, so that he may be able te 
accept their bid as being a bid higher 


_than the bid given by the appellant, 


Rajinder Singh. But, Shri Sud records in 


‘the proceedings held on 4-6-1970 that the. 


objectors did not come forth to deposit 
20% of the offer of the higher bid which 
had ‘been made by them. The question is 
what inference can be drawn from this 
conduct of the objectors?. Si os 
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6. Assuming that the objectors or 
rather Balbir Singh were not misled at 
ali but were actually present at the auc- 
tion, they could not then complain of be- 
ing denied of an opportunity to bid. But 
if they were not willing to pay'a price 
higher than Rs. 53,000 then even if they 
had the opportunity to bid, the bid of the 
appellant, Rajinder Singh, being the 
highest would have been accepted. The 
objectors could not then complain that 
they had been denied an opportunity to 
bid at the auction. In our view before 
Shri Sud could come to the conclusion 
that substantial injury had been sustain- 
ed by the objectors due to the misdes- 
cription of the property, it was necessary 
for him to ascertain if the objectors were 
willing to bid effectively. If, for instance, 
.{the objectors would have said that they 
were willing to bid, but their bid would 
not extend to Rs. 53,000 or beyond, then 
Shri Sud would not have been able to 
come to the conclusion that they had 
suffered any substantial injury. The con- 
cept of substantial injury in the proviso 
to R. 92 (3) necessarily implies that the 
objectors were willing and able to make 
a bid higher than the bid of the appellant, 
Rajinder Singh, which had been accepted 
at the auction. It is only then that it could 
be said that had they been allowed to bid 
they would have been able to buy the 
property and then only they could say 
that substantial injury was suffered by 
them by not being allowed to buy the 
property. On the other hand, if they were 
unable to say that they would be willing 
to pay the price of Rs, 53,000 or more, 
then no question of any injury being 
suffered by them would arise, as by the 
ordinary rule governing the auction sale, 
the property would have gone to Rajinder 
Singh as the highest bidder, even if the 
opportunity to bid at the auction had 
been given to and enjoyed by the objec- 
tors, It is on this. view that the Central 
Government under S. 33 held that no sub- 
stantial injury had been suffered by the 
objector and the sale could not be set 
aside under R. 92 (8) unless the require- 
ment of the proviso thereto was satisfied. 
In judicial review under Art. 226 of the 
Constitution against the said impugned 
order the petitioner-respondents had to 
-show that the view taken by the. Centra] 
Government was so unreasonable as to 
require interference by us. We do not 
think the respondents have succeeded in 
doing so. 


7. Mr. Talwar for the ieat has 
strongly argued that the order passed by 
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the Central Government under S. 33 was 
not passed in a case which reached the 
Central Government in accordance with 
the procedure laid down under the Act 
and the Rules for the holding of sale and 
for setting aside the same. He rightly 
paints out that the auction sale, dated 
12-9-1966 was set aside by Shri Sud on 
22-8-1967 and that the order became final 
when it was not appealed against. For 
that reason we may also agree with the 
learned counsel that Shri Sud had no 
jurisdiction to pass the order dated 4-6- 
1970 stating that the bid -of Rajinder 
Singh was rejected. For, this was the 
necessary implication of the order dated 
22-8-1967. It would follow, therefore, that 
the appeal to the Chief Settlement Com- 
missioner filed on 20-6-1970 and dismiss- 


i 


‘ed on 7-6-1971 was also an appeal against 


an order (4-6-1970) which itself was in 
violation of the procedure of sale and 
setting aside the sale under the Rules. 
The learned counsel, however, has not 
been able to show how the Central Gov- 
ernment did not have the power suo motu 
under S. 33 of the Act to revise the orders 
passed by Shri Sud on 22-8-1967 and 
4-6-1970. In the writ petition no ground 
has been taken that the order of the Cen- 
tral Government was without jurisdiction 
because of the delay involved in revising 
the orders of Shri Sud. The power of the 
Central Government under S. 33 can be 
exercised suo motu and at any time. In 
construing similar expression in Sec. 24 
under the same Act, a Full Bench of this 
court held in Union of India v. M/s. Navin 
Bharat, 1972 Delhi LT 229, that the words 
“at any time” would not tolerate any 
period of limitation so long as the order 
was passed within a reasonable time and 
for justifiable reasons. The ratio of that 
decision is applicable to the exercise of 
the revisional powers by the Central Gov- 
ernment under Sec. 33 in this case. 


8 Mr. Talwar has further argued that, 
on 9-12-1970 the Government had made 
an offer to the respondents and the ap- 
pellant to buy the property jointly by a 
private sale. The respondents accepted 
vhe offer and were willing to buy the 
property, but the appellant did not accept 
the offer. This offer ‘was made before the 
Central Government confirmed the sale 
in favour of the appellant, Rajinder 
Singh on 17-11-1971. In view of that 
quasi-judicial decision of the Central 
Government under S. 33 of the Act, the 
executive Government became disabled 
from acting upon the acceptance of their 
offer by the- respondents. The decision, 
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dated, 17-11-1971 under S. 33. was binding 
on the Government vis-a-vis the appel- 
lant, Rajinder Singh. The property could 
not, therefore, be sold to the parties to 
the present appeal by the Central Gov- 
ernment. A second auction of this very 
property was. held of which the highest 
- bid was Rs. 1,10,000. This . auction also 
could not lead to the sale of the property 
because of the order of 17-11-1971 con- 
firming the sale in favour of the appel- 
lant. Further, the highest bidder in the 
second auction, one Raja Ram, has not 
challenged the order confirming the sale 
in favour of fhe appellant. For the abova 
reasons, our answer to the first question 
posed above is that the respondents have 
not shown that the order of the Centra} 
Government, dated 17-11-1971, was either 
erroneous in Taw or so unreasonable as 
to call fór interference under Art. 226 
of the Constitution. 

Question No. 2: 


9. There is an additional reason why. 
the writ. petition has to fail and the ap- 
` įpeal has to be allowed. The confirmation 
of the sale in favour of the appellant was 
in proceedings to which the present re- 
spondents were not parties. The efforts 
to set aside the sale originally held in 
favour of the appellant, Rajinder Singh, 
and subsequently set aside and still later 
again: reconfirmed were proceedings be- 
tween Rajinder Singh and the other ob- 
Jectors. If is those objectors who could 


complain against the order dated 17-1I- 


1971. They have not done so. Mr. Talwar 
wondered if the proceedings. of holding 
auction sale were proceedings in rem 
inasmuch as all the public were invited. 
to. bid at the auction. If they were in. rem 
then, according to him, the respondents 
were entitled to complain against the im- 
pugned order. We do not think that there 
is any question of the auction proceed- 
ings being in rem merely because all the 
members of the public were free to bid 
at the auction. The proceedings of the 
auction are between the Government as 
the seller and the bidders at the auction 
as the intending purchasers. The rest of 
the world which has not offered any bid 
at the auction are excluded and the auc- 
tron thus became a proceeding between 
two sets of parties and they were not 
proceednigs. hr rem. Another ground. 
which was sought to be used for giving 
a locus stand: to the- respon- 
dents was that a previous writ 
petition file@ by the respondents was. 
dismissed as infructuous because at that 
stage the sale in favour of the appellant, 
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Rajinder Singh, had been set aside. That 
writ petition was based on the ground 
that the respondents being occupants of 
the premises were entitled to have the 
premises allotted to them and it is for 
that reason that the respondents prayed 
that the premises should not be disposed 
of by a public auction sale. In that peti- 
tion there could not. be urged any ground 
to invalidate the auction sale for the 
simple reason that the said petition was 
filed before the auction sale was held. It 
is true that it was held to have become 
infructuous because the auction sale was 
set aside. We are not sure, however, if 
the respondents were well advised in 
accepting that decision. For, the respon- 
dents could have contended that the set- 
ting aside of the auction sale did not 
make the writ petition infructuous be- 
cause the respondents had some kind of 
right to be conveyed the property by 
virtue of the respondents being in occu- 
pation of the premises. The respondents 
could have sought (if so advised) same 
kind of declaratory relief that the Gov- 
ernment was not entitled to sell the pro- 
perty by auction unless and until the 
property was. first offered to the respon- 
dents for a private purchase and that it 
could be sold only if the respondents 
were not willing to buy it at the price 
at which it was offered to them by the 
Government, On this view, the dismissal 
of that writ petition on the ground that 
it had become infructuous also does not 
give any right to the respondents to 
challenge the sale confirmed on 17-11- 
1971. $ 


10. For the ove reasons, the appeal 
is allowed and the judgment of the learn- 
ed single Judge is set aside. No order as 
to costs. - 
Appeal. allowed. 
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31-16-1980.* 

Civil P. C. (5 of 1908), Section 80 — 
Railways Act (9 of 1890), S. 78B—Notice 


under, Section 80 read with Section 
78B detailed and particularised and 
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accompanied by copies of correspondence 
and copy of parcel way bill itself and 
thus facilitating discovery of name of 
station from where goods were booked 
— Mention of; main station instead of 
its booking office would not imvalidate 
notice. i i i 

Where the notice under Section 80 of 
C.: P. C. read with Section 78-B of the 
Railways Act was given to the Railway 
authorities that some goods booked by 
parcel way bill had not reached its de- 
_ stination was sufficiently detailed and 
particularised for discovering the name 


of the station ‘from. where the goods were . 


booked and was accompanied by the 
copies of correspondence and also copy 
of parcel way bill itself, the mere fact 
© that the main station instead of its 
booking office in the city was mentioned 
would not invalidate the notice, 

(Para 5) 


‘Cases Referred: Chronological 
AIR 1964 Pat 373 3 
AIR 1961 Pat 334 3 
AIR, 1949 Pat 93 A 3 

C. P. Wig, for Petitioner, M. M. Sudan 
for Y. K. Sabharwal, for Respondent. 

ORDER :— The petitioner brought a 
suit for the recovery of Rs. 391/- on 
the allegation that some goods were 
booked from Delhi to Tatanagar by par- 
cel way. bill No. 536363 but did not 
reach destination. Before the suit was 
filed, a notice was given under Sec- 
tion 80 of the Code of Civil Procedure 
read with Section 78-B of the Indian 
Railways Act. 

2. It- appears that at the hearing of 
the suit before the Additional Judge, 
Small Cause Court a contention was 
raised that the notice under Section 78B 
of the Indian Railways Act and Sec- 


tion 80 of the Code.of Civil Procedure. 


was invalid which has been accepted on 
the ground that the notice stated that 
the goods had been despatched from 
Delhi Railway Station whereas they had 
been booked from Delhi Sabzimandi City 
Booking Agency. It was held that be- 
cause proper particulars were not given 


the defendant did not make the neces- 


sary enquiry. 

3. I have heard learned counsel for 
the parties. The question whether the 
notice is invalid and what is its effect 
has to depend on the nature of the 
omission or error, Learned counsel for 
the respondent cited Chaturbhai Bhailal- 
bhai Patel v. Union ef India, AIR 19€1 


Vijay Automobile v. Union of: India 


Paras . 


. It cannot, therefore, 


‘Sabzimandi Railway 
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Pat 334 and Union of India v. Nagesh- 
was Prasad, AIR 1964 Pat 373, to sub- 
mit that in both these cases it was held 
that if the wrong railway station was 
mentioned, the notice was bad, and 
hence, the suit has to ‘fail. I may 
here mention that these judgments wera 
based on an earlier judgment of the 


` Patna High Court reported as Moham- 


mad Farooq v. Governor General in 
Council, AIR 1949 Pat 93 wherein & 
notice was held to be valid, because the 
mistake which was regarding the date 
of the despatch of goods was bona fide. 
So, the real question turns on whether 
the error in the notice is one which is 
bona fide, and also, one which has the 
effect of failing to give sufficient parti- 
culars about the goods booked,” 


4. In order to satisfy myself regarding 
the validity of the present notice, I have 
examined the same. It is noteworthy 
that the notice which is Exhibit P. W. 
2/10 states not only the fact that the 
goods were booked from Railway Station . 
Delhi to Tatanagar, but also gave a 
number of other particulars regarding 
previous correspondence. The ‘corres- 
pondence in question is then appended 
along with the notice and the following 
words occur:—~ | 

“For your convenience and ready re- 
ference, copies of the claim, letter re- 
ceived from Calcutta and of the PWB 
No. 536363 D/- 23-12-1970 are attached 
with this notice to avoid further delay”. 


Thus, the notice was accompanied by 
a copy of the document itself, showing 
the full details regarding the booking. 
be said that the 
Railway authorities could not make en- 
quiries because they did not know the 
name of the station. In ‘act, there is 
one further very significant circum- 
stance in this case which rather nega- 
tives the contention of the Union of 
India. The name Sabzimandi is not 
mentioned in the parcel way bill. In 
fact, the document in question says 
‘DLMS’ to ‘Tatanagar. Nobody reading 
this document could, therefore, say that 
it was necessary for the Plaintiff te state 
that the goods had been booked from 
Station. Learned 
counsel for the respondent states that 
the letters ‘DLMS’ stand for Delhi Sab- 
zimandi. Tf the learned counsel for the 
railway can understand thé meaning, 
then clearly the party itself could also 


understand from which station the goods 


- tremely 
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had been booked. I think, that this was 
no ground for rejecting.the notice under 
Section 80 of the Code, which was suffi- 
ciently detailed and  particularised, to 
give all adequate information necessary 
to discover the name of the station 
‘DLMS’ and other particulars regarding 
the goods. ; 

5. As it happens, the plaint also 
states that the goods were despatched ‘by 
passenger train from Delhi Railway Sta- 
tion to Tatanagar. Normally, the trains 
going from Delhi to Tatanagar start at 
Delhi Main Railway Station and not at 
Sabzimandi Railway Station. So, the 
plaintiff does not seem to be wrong in 
saying that the goods were carried from 
Delhi Railway Station to Tatanagar. It 
may be that the letters ‘DLMS’ occurring 
in the parcel way bill may mean Delhi 
Station Main rather than Delhi Sabzi- 
mandi. In fact, this whole plea is ex- 
technical and not worthy of 
judicial notice in a case which seeks to 
recover only a small sum of Rs. 391/-. 
On the other hand, it may be the rail- 
way authorities have a booking office 
at Sabzimandi for carriage of goods 
from Delhi Railway Station. All the 
correspondence appears to indicate that 
the goods were sent from Delhi Railway 
Station which is also the normal station 
for sending goods by passenger train 
from Delhi to Tatanagar. I do not 
think that any train from Sabzimandi 
Station goes to Tatanagar direct. Even 
if it does, the mere description of the 
station as Delhi Railway Station should 
not change the nature of the suit, and, 
in this case, it was certainly no ground 


for the respondent being unable to find - 


the particulars of the goods particularly 
as copies of the entire correspondence 
and the parcel way bill had been sent 
along with the notice. | 


6. The result would be that this re- 
vision would be accepted and the order 
dismissing the suit would be set aside. 
As the Court has given no judgment on 
the merits, the: matter is remanded back 


to the Additional Judge, Small Cause 
Court for hearing arguments on the 
merits and deciding the suit. The par- 


ties will now appear before’ the Addi- 
tional Judge, Small Cause Court on Ist 
December, 1980. Parties to bear’ their 
own costs. 

Revision allowed. 
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MRS. LEILA SETH, J. 
Smt. Shakuntala Kumari, Appellant 


- v, Om Prakash Ghai, Respondent. 


F. A. F. O: No. 130 of 1979 along with 
Cross Objections, Registered As C. M. 
No. 1787 of 1979, D/- 6-10-1980.* 

(A) Hindu Marriage Act (25 of 1955), 
Section 13° (1) (ia) — ‘Cruelty’ — What 
is — Wilful refusal to fulfil matrimonial 
obligations in certain circumstances can 
amount to cruelty. 


A normal and healthy sexual rela- 
tionship is one of the basic ingredients 
of a happy and harmonious marriage, 
If this is not possible due to ill health 
on the part of one of the spouses, it 
may or may not amount to cruelty de- 
pending on the circumstances of the case. 
But wilful denial of sexual relationship 
by a spouse when the other spouse is 
anxious for it, would amount to mental 
cruelty, especially when the parties are 
married, Similarly, 
hysterical and psychological repulsion 
to sexual intercourse may not in every 
case amount to wilful denial of sex hy 
one spouse to another. (Para 25) 

Where the wife refused to continue 
her treatment for frigidity and refused 
to discharge her matrimonial obligations 
and also made false complaints to hus- 
band’s superior which would have the 
effect of bringing him down in the eyes 
of the superior, refusal of wife to fulfil 
her matrimonial obligations coupled 
with her making of complaints amounted 
to treating the husband with cruelty. 


(Para 33) 
Œ Hindu Marriage Act (25 of 1955), 
Sertion 13 (1) (ib), Expln, — Desertion 


— What is not — Wife leaving matrimo- 
nial house without husband’s consent -~ 
Husband filing petition for annulment 
before expiry of two years after separa- 
tion of wife — Offence of desertion is 
not established as husband. denied op- 
portunity to wife to return home before 
deadkme and terminated desertion. 
(Paras 48, 50) 
(C) Hindu Marriage Act (25 of 1955), 


. Section 12 (1) (a) — Impotency within 


meaning Section 12 (1) (a) — Evidence 


_ and proof, 


*Against judgment ae decree of B. B. 
Gupta, Addl, Dist. J., Delhi, D/- 31-3- 
1979. 
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Where the husband did not plead that 
there was non-consummafion of marriage 
due to impotency of the wife but plead- 
ed that he had sexual intercourse 4 or 
5 times after marriage and it was in- 
complete only on certain occasions and 
medical evidence showed that the wife 
was capable of sexual imtercourse, no 
ease could be said to have been made 
out with regard to. S. 12 (1) (a). 

(Para 54) 
Cases Referred: Chronological Paras 
AIR 1957 SC 176 . 48 


S. L. Bhatia. Sr. Advocate with C L. 
Itoróra, for Appellant; F. C. Bedi with 
Miss Poonam and Miss Honey Grover. 
for Respondent. 

JUDGMENT :— This appeal by the 
wife is directed against the judgment 
and decree of the Additional District 
Judge, ‘Delhi dated 21st March, 1979 
granting a decree for divorce to the 
husband under . Section 13 (1) (ia) and 
(ib) of the Hindu Marriage Act, 1955 
(to be referred to in brief as “the Act”). 

2. The appellant, Shakuntala was 
married to Om Prakash Ghai the respon- 
dent herein at Meerut on 16th Novem- 
ber, 1969. She was at the time, employ- 
ed ag a music teacher in Raghunath 
Girls Intermediate College. Meerut City. 
He was working in Delhi as an Assis- 
tant in the Lok Sabha Secretariat. They 
lived together intermittently till 6th July, 
1971. g : 


3. During this period, 
Om. Prakash Ghai. they ‘“cohabited 
only about four to five times’. From 
the context, it is clear that what he 
means is that they had sexual ‘nter- 
course about four or five times. His 
case is that, Shakuntala was reluctant 
te have sexual intercourse and always 
complained of execessive pain and ner- 
vousness at the time of intercourse and 
weakness thereafter. She resisted to the 
extent of “raising a hue and cry” and 
‘weeping’. As such. intercourse was 
neither complete nor satisfactory and he 
was upset. ui 

4. From 26th July. 1971 to I1th 
March, 1972. they resided together con- 
tinuously at Delhi. 
was still averse to sexual intercourse. 
Om Prakash arranged for her to be 
medically treated. She was examined 
by a number of doctors but did not fol- 
low up the treatment and left for Mee- 
rut on 11th March. 1972. The excuse 


according ta 
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for her departure being that-her parents 
had suffered a fall from a cycle. She 
did not return to the matrimonial home 
thereafter. However, on Ist April, 1972, 
Shakuntala came to Delhi and contacted 
Om Prakash ‘from her sisters home. 
When Om Prakash went to fetch her. 
she refused to accompany him and in- 
stead abused him. 


5. On 5th June, 1972, Om Prakash 
sent her a legal notice (Exhibit R. W. 5/ 
C10). In this, it is alleged that on one 
pretext or the other, she had not resign- 
ed her job, as promised, despite the 
fact, that more than two and a half 
years had elapsed since marriage. It was 
thus clear that she had no intention of 
coming to reside permanently with .Om 
Prakash at Delhi and was guilty of de- 
sertion. It is also mentioned therein, 
inter alia, that Om Prakash had tried 
to get her medically examined and treat- 
ed for her incapacity to have proper 
sexual ‘intercourse. But she was not 
willing to undergo. competent medical 
treatment at Delhi. She was called unon’ 
to resign her iob and come to- Delhi 
within a month, It was also stated that 
ff no revly were received. it would be 
presumed that she has no intention of 
living with Om Prakash at Delhi. The 
receipt of this notice is admitted. vet 
Shakuntala failed to renty. 


6. Thereafter on 15th February. 1973. 
Om Prakash filed a petition under Sec- 
tion 12 (1) (a) of the Act for annulment 
of the marriage on the ground of im- 
potency. It was asserted therein that 
Shakuntala was impotent at the time of 
marriage and continued to be so until 
the institution of the proceedings. 


7. On 28th January, 1974, Shakuntala 
filed a reply challenging. inter alia. the 
jurisdiction of the court and asserting 
that complete sexual intercourse had 
been taking place. She further asserted 
that Om Prakash had been harassing her 


_to bring in more cash and jewellery and 


to continue working so that he could 
benefit monetarily thereby. That desvite 
Riving him her entire salary. he was 
ill treating her. In these circumstances, 
he was not entitled to any relief nor 
had any cause of action been made out. 


R. On 26th September. 1974. the court 
decided the preliminary objection with 
regard to jurisdiction and held that the 
court had territorial. jurisdiction to en- 
tertain the case. 
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9. On 24th November, 1976, Om Pra- 


kash filed another petition under Sec, 


tions 13 (1) (ia) and 13 (1) (ib) of the 
Act for dissolution of the marriage by 
a decree of divorce on the ground of 
cruelty and/or desertion for a con- 
tinuous period of not less than’ twa 
years immediately preceding the pre- 
sentation of the petition. Subsequently 
` on 14th April, 1977 he filed an amended 
petition. In addition to the allegations 
made earlier, he asserted that Shakun- 
tala had deserted him on llth March, 
1972, taking away all the jewellery and 
clothes with the intention of not return- 
ing to the petitioner. 
10. He also asserted that she had 
written two letters, dated 15th Januarv, 
1973 and i9th February, 1973 to the 
Secretary, Lok Sabha, Government of 
India, New Delhi where he was employ- 
ed, in order to malign him. As a result 
he suffered great mental agony. ‘The 
lack of satisfactory sexual relationshiv 
had also upset him greatly; this was in 
addition to the fact that Shakuntala was 
not willing to come and stay with him 
at Delhi permanently and undergo com- 
petent medical treatment. Al this 
amounted to cruelty. l 


1i. A reply was filed by Shakuntala 
in which she pleaded, that the petition 
was liable to be stayed under Section 10/ 
151 of the Code of Civil Procedure, in 
view, of the earlier petition, and the re- 
lief was not available to him as he had 
filed a frivolous petition imputing im- 
potency. This entitled her to live sepa- 
rately and, therefore, there was no ques- 
tion of desertion or cruelty on her part. 
Further, Om Prakash wanted Rs. 30,000 
as financial help for the marriage of his 
sisters, and since this was not granted, 
he filed the petition in retaliation. ‘With 
regard to the letters written to the. Sec- 
retary, Lok Sabha, she asserted that 
they were only for the purpose of get- 
ting maintenance. 

12. The two petitions were eventu- 
ally ordered to be heard together and 
the evidence led was common. The first 
issue framed was: f 

“Whether the respondent was im- 
potent on the date of marriage and con- 
tinued to be so ‘as alleged? If not to 
what effect ?” 

It appears that Shakuntala was examin- 
ed by a Medical Board on 22nd Septem- 
ber, 1976. Dr. (Mrs.) V. Padubudri, As- 
sistant Medical Professor, Maulana Azad 


Shakuntala v. 


tory of pregnancy .or abortion. 


-from . that, 


Om Prakash “Delhi 55. 


Medical College, New Delhi, who was 
on the. Board, proved the report. The 
report indicates that there was no his 
It notes 
that the uterus is retroverted. Apart 
there appeared to be no 
other physical defect and the vagina ad- 
mitted of a two finger examination. 


13. On the facts, the trial court 
came to the conclusion that sexual in- 
tercourse had taken place and as per 
this medical evidence there was no de- 
fect in the respondent to suggest thai 
she was impotent. It, therefore, decided 
this issue against Om Prakash, and dis- 
missed his petition for annulment of 
‘marriage. 

14. The other two issues pertained to 
cruelty and desertion. The trial court, 
on the pleadings and evidence came to 
the -conclusion that both cruelty and 
desertion had been established. A de- 
cree of divorce dissolving the marriage 
was granted. 


15. Shakuntala has filed this appeal 
and Om Prakash has filed a cross-objec- 
tion praying that the marriage be declar- 
ed null and void. 


16. Mr. S. L. Bhatia, learned counsel 
appearing for the appellant has urged 
that the conclusion of the trial, court 
with regard to cruelty is erroneous. He 
contends that since the petition under 
Section 12 (1) {a) of the Act has been 
dismissed by the trial court, it is estab- 
lished that the appellant is not impotent. 
Admittedly the parties had sexual inter- 
course.a few times and, therefore, there 
was no denial of sexual intercourse which 
‘could amount to cruelty. Learned coun- 
sel also submitted that the letters written 
to the Secretary, Lok Sabha, did not 
‘amount to cruelty, as they were written 
only with a view to obtain maintenance 
and not with a view to malign or pre- 
judice Om Prakash’s career prospects. 

17. I shall first deal with these two 
letters. The first letter is written on 15th 
January, 1973 after the lawyer’s notice 
dated 5th June, 1972 had been received 
by Shakuntala. She did not reply to the 
lawyer's notice. But six months there- 
after wrote to the Secretary, Lok Sabha, 
Government of India, New Delhi. The 
subject matter is indicated as: “‘Grievan- 
ces Family Government Servant Shri” 


Om Prakash Ghai, Clerk. Question - 


Branch Lok Sabha New Delhi”. It is 
asserted therein that the parents of 
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Om Prakash are “very greedy persons” 
and have been instigating him to make 
“monetary and. other demands” of her 
parents. The demands had been met by 
her parents but there was no limit to 
the demands. In this connection, 
Prakash on several occasions abused her 
and threatened to drive her ‘out of his 
residence at Delhi. About nine months 
ago she had been abused and maltreated 
by Om Prakash at the instance of his 
parents and driven out of his house “in 
three. clothes”. She is living with her 
parents and Om Prakash has totally 
neglected to maintain her. She requested 
‘that maintenance of Rs. 300/- per month, 
amounting to roughly 50 per cent of Om 
Prakash’s total’ salary, be -paid to her. 
The next letter dated 19th February, 1973 
is in the nature of a reminder, 


"18. As noticed above;- the contention 
is. that these complaints did not amount - 


to cruelty as they were written only with 
a view to obtain maintenance. The aver- 
“ments in these letters have, therefore, to 
be examined in this light. 

19. If the only intention of Shakuntala 
in writing these letters was to obtain 
maintenance, it would appear to me that 
it was not necessary for her to make all 
these allegations. All that she had to 
state was that she was not being main- 
tained. There was no need for her to 
assert that there had been limitless 
monetary demands by Om Prakash .and 
his parents and/or threats and abuses. 
Nor was it necessary to state that she 
had been driven out of the house by 
Om Prakash after being maltreated and 

abused. It is one thing, to ask an em- 
` ployer to make financial. provision and 
quite’ another to make wild unsubstantiat- 
ed allegations. ` 

20. A false complaint .of this nature 


to: an°employer would certainly amoimt. 


to mental cruelty. It would bring: down 
the employee, in the eyes. of his em- 
ployer,.and would reflect on his career 
and promotional opportunities. This 
would certainly play on his mind and 
‘affect his mental peace. 

21. Apart from this, the Ministry of 
Home Affairs memorandum, No. F/25/16/ 
59-Estt. A dated lst September, 1959. 
provides that where a Government ser- 
vant is reported to have acted im a 

anner ‘unbecoming’ of a Government 
servant, departmental action can be 


taken against him without invoking any ` 
-of the conduct rules. Neglect of a wife, — 
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by a Government servant is conduct un- 
becoming a Government servant and can 
be regarded as a good and sufficient 
reason to justify action undér Rule 1i 
of the Central Civil Services (Classifica- 
tion) Control and Appeal Rules,. 1965. 


22, A Government servant is expected 
to maintain a reasonable and decent 
standard of conduct in his private life . 
and not bring discredit to his service by 


. his misdemeanours. In ‘fact, in the pre- 


sent case, Shri D. C. Pandey, Under 
Secretary, Lok Sabha Secretariat deposed 
that the Deputy Secretary called Om 
Prakash ‘on receipt of this complaint. He 
made’ enquiries but when Om Prakash 
informed the’ Deputy Secretary that he 
was taking the matter to court, action 
was postponed. 


23. Om Prakash has deposed that he 
was perturbed when he came to know 
of the complaints made to the Secretary, 
Lok Sabha. He suffered mental.agony as 
he felt that he might be punished even 
to the extent of losing his job. He was 
writing a thesis for his Ph. D. but could 
not complete it due to the fact that he 
felt mentally disturbed. Though it is 
true, that he has admitted in cross- 
examination that the authorities did not 
take any action against him on the basis 
of these complaints and he had been pro- 
moted on list December, 1974, but this 
was dué to the fact that the matter was 
sub judice. In ‘fact, he had been asked to 
submit a copy of the judgment in | the 


case, whereafter the matter would bé 
examined. 
24. The conduct of Shakuntala in 


writing these letters has to be seen in 
the totality of the` other facts. She had 
not given up her job at Meerut. Despite _ 
the fact that the earnings from her job 
were petty and Om Prakash was persuad- 
ing her to quit. Her case, with regard 
to monetary demands is unsubstantiated. © 
She was not willing to live permanently 
with her husband at Delli. Nor was she 
willing for a normal sexual relationship. 


25. A normal and healthy sexual 
reJationship is one of the basic ingredients 
of a happy and harmonious marriage. Tf 


- this is not possible due to ill health on 


the part of one of the sbouses, it may or 
may not amount to cruelty depending on 


.the circumstances of the case. But wilful 


denial of sexual relationship by a spouse 
when the other spouse is anxious for it, 
would. amount to mental cruelty, especi- 
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ally when the parties are young and 
newly married. 

26. In the present: case it appears that 
Shakuntala had some abhorrence or fear 
of the sexual act. She has denied this 
and stated that sex was normal and: that 
she required no treatment, nor, in fact, 
was any provided by her husband. This 
denial is, however, belied by the evidence 
of a number -of independent medical 
witnesses and Om Prakash himself. 


` 27. Dr. (Mrs.) J. Singh, the Medical 
Officer, Central Government 
Scheme Dispensary, Laxmi Bai Nagar, 
New Delhi has stated that she examined 
Mrs, Ghai-on 23nd June, 1971. She found 
the patient suffering ‘from psycho-neuro- 


sis and prescribed treatment and referred. 


her to a psychiatrist. Dr. V., P. Varshney, 
Psychatrist of the Central Govt, Health 
Scheme, Psychiatry Centre, East Kidwai 
Nagar. New Delhi, proved the history 
sheet and stated that Dr. B. G. Kachru 
had examined Shakuntala on 24th June, 
1971. Dr. B. G. Kachru has deposed that 
he examined Shakuntala and according 


to the history sheet she complained of, 


weakness and exhaustion and did not like 
to have sexual relationship. He also pre- 
scribed certain medicines. 

‘28. .Thereafter on 22nd December, 
1971. Shakuntala was examined by a 
gynaecologist Dr. (Mrs.) Puri attached 
to St. Stephen’s Hospital, Tis Hasari. 
Delhi. She had earlier been examined by 
another doctor of the same hospital on 
17th December, 1971. She was suffering 
from ammenorrhoea. It appears that she 
had not menstruated for six months 
prior to the date of the examination. The 
doctor advised dilating and curating as 
Shakuntala was not pregnant. However, 
Dr: (Mrs.) Puri admitted that Shakuntala 
was capable of' sexual intercourse provid- 
ed everything else was normal 

29. Om Prakash has deposed that his 
father had talked to Shakuntala’s father, 
at the end of 1970, about the fact that 
she was completely reluctant to have 
sexual intercourse. Shakuntala’s father 
informed him that in this connection she 
was being treated by Dr. Mathew, 
Medical” Superintendent. Cantonment 
Board Hospital,. Meerut. Since her frigi- 
dity had not been cured, Om Prakash 
had taken her to Dr. (Mrs.) J. Singh on 
22nd June, 1971 and subsequently to the 
Psychiatrist On 24th June, 1971; who 
examined her: Thereafter Shakuntala left 
on 7th July, 1971. ‘for: Meerut. On 26th 
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July, 1971 Om Prakash brought her back. 
There was no improvement in her attitude 


towards sex. She still complained of be- 


ing repulsed by the sex act. By Decem- 
ber, 1971, as she had not menstruated 
for more than six months, she thought 
become pregnant, Om 
Prakash expressed surprise as sexual 
relationship had been very limited. Ac- 
cording to him it did not go beyond the 
rubbing of the genital organs. On exmina- 
tion at St. Stephen’s Hospital, Tis Hasari, 
Delhi, (17/22nd December, 1971),.it was 
found that Shakuntala was neither preg- 
nant nor had menstruated for some time. 
Om Prakash mentioned this fact to his 
cousin M. L. Ghai who advised that she 
be shown to a specialist. As such an ap- 
pointment was arranged with Dr. (Mrs.) 
Oman.. Medical Superintendent of St. 
Stephen’s Hospital But Shakuntala 
flatly refused to get herself further 
medically examined. Mr. M, L. Ghai has 
corroborated these facts. On 11th March, 
1972, Shakuntala left for Meerut and did 
not retum to the matrimonial home 
thereafter. On ist April, 1972. she re- 
turned to Delhi and stayed with her 
sister in Farash Khana. When Om 
Prakash who had been informed about 
her arrival, went to fetch her, she re- 
fused to return with him and to be “fur- 
ther medically treated at Delhi, There- 
after she went back to Meerut. 


30. It is apparent from what has been 
set out above, that Shakuntala though not 
impotent, was psychologically averse tu 
sexual intercourse. Further, though at 
first, she was willing to be medically 
treated for her frigidity, later on flatly 
refused to continue the treatment or be 
examined by a specialist. 

31. Hysterical and peveholoaiont re- 
pulsion to sexual intercourse 
may not in every case amount to wilful 
denial of sex by one ‘spouse to another. 
But in the present case Shakuntala’s 
attitude in refusing to see a specialist 
and continue her treatment for frigidity 
would appear to be a wilful act depriv- 
ing her husband of. a harmonious sexual 


š relationship.. GRS 


"32. The correspondence between the, 
parties soon after marriage also indicates 
that Om Prakash was very: anxious that 
Shakuntala give up her job at Meerut 
and come and stay with him at ‘Delhi 
and look after her health and ~~ home 
There -is no indication in these letters 


‘that anything“ was amiss because of un- 
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pleasantness due to monetary demands. 
In fact Om Parkash was very anxious 
that they lead a harmonious life together. 
But unfortunately. Shakuntala was not 
willing to make the effort. 


33. It would, therefore, appear to me 
that in the facts of this case, refusal by 
Shakuntala to fulfil her matrimonial 
obligations, coupled with the unsubstan- 
tiated complaints made to the Secretary. 
Lok Sabha by her amount to treating 
Om Prakash with cruelty. 


34. The next question that has to be 
examined is whether Shakuntala desert- 
ed Om Prakash for the prescribed statu- 
_ tory period, 


35. Om Prakash has averred that 
Shakuntala left Delhi on 11th March, 
1972, on the pretext that her parents had 
been injured as a result of a ‘fall. This 
is. in fact, corroborated by `a letter 
written on 17th March, 1972 by 
Shakuntala to Om Prakash. She states 
therein that though her mother’s condi- 
tion has improved, she is still in pain. 
On 20th March, 1972, Om Prakash wrote 
to Shakuntala asking her for the keys of 
the trunk as she had taken both sets of 
keys with her. He required them to take 
out the table lamp ete. from the trunk. 
Shakuntala replied to Om Prakash and 
- mentioned that she was not too well but 
would come to Delhi when she was 
better and would phone from Farash 
Khana. However, she makes no mention 
of the keys in her letter. On 28th March, 
1972 Om Prakash again wrote to 
Shakuntala asking for the keys. He also 
suggested to her that she should con- 
sult a good lady doctor in connection 
with difficulties of menstruation. : 


36. On ist April} 1972, Shakuntala 
came to her sisters house at Farash 
Khana, Delhi and phoned Om Prakash at 
about 11.30 a. m. On Prakash went there 
in the evening to bring her home. At 
that time, she asked him to leave and 
finally informed him that.she would not 
return with him, nor got herself medi- 
cally treated. Thereafter Om Prakash 
broke open the 'fock of the trunk and 
found that all the valuables, sarees and 
ornaments had been removed: It then 
became appearent to him that Shakuntala 
had preplanned the whole thing and had 
no intention of returning when she left 
on 11th March, 1972. 

37. Om Prakash filed the petition 
under Section 13 (1) (ib) of the Act, as 


Shakuntala v. Om Prakash. 


‘consent or against the wishes 


A.L R, 


above noticed, on 24th November, 1976. 
The matrimonial offence of desertion as 
set out in Section 13 (1) (ib) of the Act 
is “deserted the petitioner for a conti- 
nuous period vf not less than two years 
immediately preceding the presentation 
of the petition.” 


38. The explanation to Section 13 pro- 
vides that “the expression ‘desertion’ 
means the desertion: of the petitioner by 
the other party to the marriage without 
reasonable cause and without the con- 
sent'or against the wish of such party, 
and includes the wilful neglect of the 
petitioner by the other party to the 
marriage, and its grammatical variations 
and cognate expressions...... 

39. Basing his argument on the ex- 
planation, Mr. S. L. Bhatia, appearing 
for the appellant, Shakuntala, contended 
that the living apart was not without the 
of Om 
Prakash, and there was reasonable cause. 
He submitted, that as Om Prakash had 
filed a petition ‘for annulment of marriage 
on 15th February, 1973 about 11 months 
later, he made it impossible for 
Shakuntala to return. Therefore in any 
ease the living apart thereafter was not 
against his wishes. Further, the’ petition 
for annulment of marriage was based on 
a false allegation of impotency which 
amounted to cruelty and, therefore, 
Shakuntala had a reasonable cause of 
staying away. He ‘further submitted that 
the statutory period of two years having 
not elapsed when the petition for annul- 
ment of marriage was. filed, Shakuntala 
cannot be held guilty of desertion. 

40. Mr. Bedi, appearing for Om 
Prakash, however, urged that though the 
argument appears attractive, it is devold 
of force, in the facts aid circumstances 
of. this case. 

41. He submitted that Shakuntala has 
not asserted in court that she was pre- 
vented from returning to the matrimonial 


` home despite a desire to do so because 


of the annulment proceedings. In fact he 
urged that the desertion commenced on 
llth March, 1972, when Shakuntala left 
with all her belongings and both sets of 
keys of the trunk. True, Om Prakash was 
not aware of this and it became apparent 
to him only in April, 1972. But it is clear 


- that she did not have any intention of 


returning. Therefore, he contended that 
the desertion which started in March, 
1972 continued till date. The notice dated 
5th June, 1972, as above-mentioned, also 
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asked her to resign her job and return 
within a month to the matrimonial home. 
‘An adverse inference should be raised 
against Shakuntala for her failure to 
reply to this notice, especially as it is 
stated therein that it would be presum- 
ed that she had no intention of living 
with Om Prakash at Delhi, if no reply 
were received. 


42. In order to decide this point, it 
is necessary to see what the essential 
ingredients of desertion are : 

(i) the de facto separation, 

(ii) the animus deserendi i, e. the in- 
tention: of the deserting spouse to bring 
cohabitation permanently to an end. 

(iii) the absence of reasonable cause on 
the part of the deserting spouse for with- 
drawing from cohabitation. 

(iv) the absence of. consent of the 
deserted spouse. All these factors must 


coexist for a continuous period of two. 


years. 

43. In the present case, cohabitation 
clearly ceased on 11th. March, 1972. The 
factum of separation has been establish- 
ed as also the intention of the appellant 
to remain permanently separated. At the 
time when Shakuntala left the matri- 
monial home, i e. lith March, 1972 as 
seen in retrospect from April, 1972, it is 
clear that it was without the consent of 
Om Prakash. He had consented only to 
her going temporarily to see her parents 
who had been injured and not to sepa- 
rate permanently. In April, 1972, as 
noticed above, Om Prakash became 
aware that she had no intention of re- 
turning to the matrimonial home and 
that she had taken steps in this direction 
on llth March, 1972. Therefore, at least 
from April. 1972 there was no consensual 
separation and cohabitation came to an 


end. Shakuntala does not appear to have 


had any reasonable cause for leaving Om 
Prakash at that time. So the separation 
was not justified. Thus, the four essne- 
tial ingredients of desertion were satis- 
fied. 


44. This state of affairs lasted till 15th 
February, 1973 when Om Prakash filed 
a vetition under Section 12 {1} (a) of the 
Act for annulment of the marriage on 
the ground of impotency, On that date 
the statutory period of two years had 
not elapsed to make the matrimonial of- 
fence of desertion complete. 

45, The questions, therefore, posed are. 
Does the filing of this petition bring the 
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desertion to, an end? Dose it amount to 
consenting to live apart? Further, does 
this action give the deserting spouse a 


.good cause for not returning? Does it 


prevent a possible reconciliation from 
taking place? . 


46. In Bipinchandra Jaisinghbal Shah 
v. Prabhavati AIR 1957 SC 176, it has 
been observed that once it is found that 


- one of the spouses has been in desertion, 


the presumption is that it has continued 
and it 1s not necessary for the deserted 
spouse actually to take steps to bring 
the deserting spouse back. 


47%. It is well settled that desertion 1s 
presumed to continue, so that the desert- 
ed spouse does not have to prove that he 
was at all times ready and willing to 
take the deserting spouse back. But this 
is only a presumption which is rebutt- 
able by the facts of each case, 

48, In the present case,. it would ap- 
pear to me, that.by filing a petition for 
annulment of marriage on the ground of 
impotency of the deserting spouse, Om 
Prakash made it clear that he was neither 
ready nor willing nor anxious to take 
the deserting spouse back. Indeed, < he 
wanted the marriage to be treated as if 
non-existent. If Shakuntala had an unila- 
teral change of heart before March/April, 
1974, and wanted to return to the matri- 
monial home, she could no longer do so. 
The doors had been closed before the 
dead line. The supervening consent and 
conduct of Om Prakash had taken care 
of that. Conseauently the desertion had 
terminated. The fact that Shakuntala 
did not renly to the notice of 5th June, 
1972 is not of relevance, as she was 
entitled to change her mind and bring 
the factum of separation to ‘an end. at 
any time. before the expiry of the pre- 
scribed statutory period. 

49. In fact, Shakuntala has in her. 
written statement to the petition for dis- 
solution of the marriage on the ground 
of cruelty and desertion so stated :— 

“That the petitioner is- not entitled to 
the relief claimed as the petitioner filed 
a ‘false and frivolous petition imputing 
the allegations of impotency on the part 
of the respondent, thus entitling the re- 
spondent to live separately, thus the 
question (of) desertion or cruelty on the 
part of the respondent does not arise. 
The petitioner is not entitled to relief 
claimed as he himself has committed 
cruelty by imputing false and frivolous 
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allegations and has defamed the respon- 
dent.” 


50. In view of the ‘facts mentioned 


above, it would appear to me’ that the 
matrimonial offence of desertion has not 
been - established. To this extent I do not 
agree with the decision of the trial court. 


51. Mr. F. C. Bedi next urged that the 
decision of the trial court holding that 
the appellant was not impotent 
. erroneous. He further contended that Om 
Prakash had only to establish lack of 
consummation of the marriage owing to 
impotency and not that Shakuntala was 
impotent at the time of marriage and 
continued to be so ‘until the institution 
of the proceedings. 

. 52, The petition under Sec. 12 (1) (a) 
‘of the Act was filed on 15th February, 
1973, The provision of the Act at that 
time read as follows: . 

“12 (1) Any marriage solemnised, whe- 
ther before or after the commencement 
of this Act, shall be voidable. and may 
be annulled by a decree of nullity on 
any of the following grounds, namely:— 

(a) that the respondent was impotent 


is. 
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at the time of the marriage and continu- - 


ed to be so until the ihstitution of the 
proceeding: 

It was subsequently, amended in 1976 
_with effect from 27th May, 1976. The 
' amended provision provides: 

"12. (1) 

(a). that the marriage has not been 
consummated owing to the impotence af 
the respondent.” 

Section 39 of the-Marriage Laws (Amend- 
ment) Act, 1976 which is a special provi- 
sion dealing with pending cases pro- 
. vides : 

"39: (1) All petitions and Smdaneainins 
jn causes and matters matrimonial which 
are pending in any court at the com- 
mencement of the Marriage’ Laws 
(Amendment) Act, 1976, shall be dealt 
with and decided by such ‘court— 

Gi) If it is a petition or proceeding 
under the Hindu Marriage Act, then so 
far as may be, as if it had been originally 
instituted therein . under the Hindu 
Marriage Act as amended by this Act. 

(ii) If it is a petition or proceeding 
under the Special Marriage Act. then so 
far as may be, as if it had been originally 
instituted therein under the Special 
Marriage Act, as amended by this Act. 

"(9), In every petition or proceeding 
to which sub-section (1) applies the court 
in which the petition or ‘proceeding is 


_ order as to costs. - 
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pending shall give an opportunity to the 
parties to amend the proceedings, in so 
far as such amendment is necessary to 
give effect to the provisions of sub-sec- 
tion (1), within such time as it may al- 
low in this behalf and any-such amend- 
ment may include an amendment for 
conversion of a petition or proceeding 
for judicial separation into a petition or 
proceeding, as the case may be, for di- 
vorce,’ 

53. It is, therefore, apparent that at 
the time when the matter was heard in 
court, a decree of nullity could be pass- 
ed if it were established that. the 
marriage had not been - consummated 
owing to the impotency of the other 
party. 

54. However, in the present case, it 
would appear to me, that Om Prakash 
has neither properly pleaded nor preved| 
non-consummation on account of impo 
tency. There is no -averment re: non-con- 
summation. In ‘fact. in his pleadings -he 
has asserted that between 16th Novem- 
ber. 1969 and 20th June, 1971, he had 
sexual intercourse about 4 or 5 times 
Sometimes, this was in an incomplete]. 
manner. The averment is not that sexual 
intercourse was incomplete on all occa- 
sions. No attempt was made to amend 
the pleadings. As such, it is clear that 
no case has been made out with regard 
to Section 12 (1) (a) of the Act. 

55. . Impotency is fhe lack of ability ` 
to perform sexual intercourse in a com- 


‘plete and full manner. Partial and im- 


perfect intercourse is not consummation. 
However, the burden of proof is on the 
petitioner, the respondent herein. This 
has not been discharged. Though Om 
Prakash has deposed that intercourse was 
not cofmplete as there was only rubbing 
of the genital organs, this does net ap- 
pear to be reliable in view of his ewn 


pleadings and the medical evidence, The 
_medicial evidence, as noticed above, indi- 


cates that Shakuntala was capable of 
sexual intercourse and the vagina ad- ` 
mitted of a two. finger examination. 

56. In the circumstances, the cross- 
objection is dismissed. 

57. In the result, both, the appeal and 
the cross-objection are rejected. The dis- 


“solution of the marriage on the ground of 


cruelty is upheld, but not on the ground’ 
of desertion. There will, however, be no- 


Order accordingly. 
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AIR 1981 DELHI 61 
D. K. KAPUR AND . 
N. N. GOSWAMY, JJ. 
Cummins Diesel Sales & Service 
(india) Ltd, Poona, Appellant v. The 
Director General of Supplies & Dis- 
posals, New Delhi and another, Respon- 
dents. 
F. A. O. (OS) No. 49 of 1973, D/- 1-9- 
1980.* 


‘Arbitration Act (10 of 1940), Sec- 
tion 20 — Application under. — Rate 
contract — Supply orders thereunder 


placed in U. P. — Acceptance of tender 
at Delhi — Held, Court at Delhi had 


jurisdiction — Decision of single Judge 


D/- 25-7-1973, (Delhi) Reversed. 

A was dealing with the sales and ser- 
vices of diesel engines. There was a 
previous Rate Contract for the supply 

‘of spare parts of these engines. On 
1-6-1966 A informed Director General 
of Supplies for concluding a new rate 
of contract. On 25-10-1966, ‘the Asstt. 
Director accepted the proposal. The 
contract was governed. by the terms and 
conditions (including arbitration agree- 
ment) as detailed in General Conditions 
of: Contract (Form DGS & D-68) as well 
as conditions governing rate of contract 
(Form DGS & .D-69). The purchaser 
was in any event bound to order mini- 
mum goods worth Rs. 1000. The accep- 
tance of the offer was ultimately signed 
by Deputy Director at Delhi. The effect 
of the contract was ‘that the President, 
Governors, etc. etc. could place orders 
‘in accordance with the rate of contract. 
On 7-3-1967 the Executive Engineer 
Procurement Division, Kalagarh (U. P.) 
placed orders on behalf of the State of 
U. P. This order did not contain any 
terms and conditions. Considerable 
quantity of spare parts was supplied 
under the orders but no payment was 
received.. There was a dispute as to 
whether the goods were to be retained 
or returned and so on. Under the con- 
tract, the jurisdiction of the Court would 
depend upon the place of the issuance 
of the acceptance of tender. On ap- 
plication. under Section -20, Arbitration 


Act the question was whether the Delhi - 


High Court had territorial 
to try the petition. 


“Against Judgment 
D/- 25-7-1973. 


IX/KX/F79/80/SSG 


jurisdiction 





of V. D. Misra J.. 
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Held (1) .that the.rate contract was a 
contract but even if it was not, the ques- 
tion of jurisdiction had to be decided 
with reference: to the fact that the ac- 
ceptance of tender was issued ‘from Delhi 
and, therefore, the Court at Delhi alone 
had jurisdiction and no other Court had 


jurisdiction. (Paras 17, 21) 
(2) That the contract was for the 
supply of spare parts worth Rs. 1,000 


plus any other goods that might be 
ordered under the supply orders to be 
placed under the contract. It could not 
be described, therefore, as a mere offer. 
The contract was otherwise complete 
except for the quantities to be supplied. 
AIR 1966 SC 1724 Expld. Decision of 
single Judge D/-. .25-7-1973, (Delhi) Re- 
versed. (Para 18) 
Cases Referred : Chronological Paras 
AIR 1966 SC 1724 ` 23 
(1942) 1 All ER 337:111 LJ KB 241: 

166 LT 306, Heyman v. Darwins 22 
AIR 1929 Lah 114:ILR 10 Lah 493 9 
(1904) 39 Punj Re No, 72 P 223 9 


C. M. Oberoi, for Appellant; R. Ishwar 
Sahai, for Respondents. 

JUDGMENT — The appellant filed an 
application under Section 20 of the Arbi- 
tration Act, 1940, praying that an arbitra- 
tion agreement be filed and disputes 
and differences between the parties be 
referred to arbitration. The said ap- 
plication was tried on the Original Side 
of this Court and by the judgment under 
appeal it was held that this Court has 
no territorial jurisdiction. It was direct-- 
ed. that the petition be returned. 

2. The appellant has appealed under 
Section 10 of the Delhi High Court Act, 
1966, read with Section 39 of the Arbi- 
tration Act, 1940. It is submitted in 
appeal that-this Court does have ‘juris- 
diction and the matters in dispute should 


. be referred in accordance with the arbi- 


tration agreement to an arbitrator to be 
appointed in accordance therewith. 


3. The ‘facts. of the case are not dis- ` 


puted. The appellant deals with the 
sales and services of Cummins Diesel 
Engines in India. Those spare parts 


are supplied by the-Cummins Engine 
Company, U.K., and Cummins Engine 
Company, U.S.A., and there was a rate 
contract for the supply of spare parts 
for these engines. On Ist June, 1966, 
as per Exhibit D-8, the appellant in- 
formed the Director General of Supplies 


and Disposals that it was necessary that 
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a new rate contract should be con- 
cluded immediately. The letter seems 
to show that. there was an existing rate 
contract dated 7th May, 1965, which 
expired on 3lst December, 1965. The 
letter Exhibit D-8 shows that the previ- 
ous prices were to remain firm up to 
3Ist December, 1966, and thereafter 
there would be a change in the prices. 
This indicates the background of what 
eventually happened. : 


4. On 25th October, 1966, Shri V. K. 
Gupta, Assistant. Director of Supplies, 
wrote a letter informing the appellants 
that their proposal had been accepted 
on certain terms and conditions. The 
relevant part of the letter Exhibit D-9 
is: — 

‘Dear Sirs, 

I have to inform you that your offer 
noted above for the - stores specified 
‘above, has been accepted in the terms 
and conditions specified herein and in 
the’ attached pamphlet entitled Terms 
and Conditions of the Rate Contract ‘for 
the supply of spare parts: for Earth 
Moving and Construction Equipment...” 
‘Attached to this are a number of terms 
and conditions governing the rate con- 
tract. Term No. 17 states that the con- 
tract will be governed by the terms and 
conditions detailed in the General Con- 
ditions of contract (Form DGS & D-88) 
and conditions governing rate contract 
(Form DGS&D-89). It is stated therein 
that in the proviso to para 2 of form 


DGS & D-69 the following will be in-. 


serted :— 

“Provided duasi that the purchaser 
(s) shall in any event be bound to order 
from the contractor stores as detailed 
in the R/C worth Rs. 1,000.” 


5. At the end of the rate of contract 
the names of the purchasers against the 
rate contract are mentioned. They are 
the President of India and Governors of 

15° States including the Governor of 
U. P., Heads. of Organisations of Cor- 


-porations in the Public Sector and ather ` 


Government of India Undertakings. 
The acceptance of the offer is signed 
at the end’ by Shri B. L. Sharma, De- 
puty Director (Supplies) for and on be- 
half of the purchaser named earlier. 
Thus, this acceptance would bind not 
only the President of India, but various 
State Governments also. 

6. It is. provided in the conditions of 
contract printed in the pamphlet Form 


„are 


D. G. S. & D-68 in clause 20 as fol- 
lows :— _ 
“20. Laws governing the contract. 
(1) This contract shall be governed 
by the laws of India for the time being 
in force. ; 
_ (2) Irrespective of the place of de- 
livery, the place of performance or placa 


‘of payment under the contract, the con- 


tract shall be deemed to have been 
made at the place from which the ac- 
ceptance of tender has been issued. 
(3) Jurisdiction of Courts:— ‘The 
Courts of the place from where the ac- 
ceptance of tender has been issued shall 
alone have jurisdiction to decide any 
dispute arising out of or in respect of 
the contract.” 
The rate contract merely specifies the 
rates and fixes a minimum quantity of 
Rs. 1,000, worth of stores which have 
to be ‘ordered under it. The effect of 
the contract is that the President of 
India and the Governors of 15 States 
and the Heads of Organisations of Cor- 
porations in the Public Sector and other 
Government of India Undertakings can 
place orders in accordance with the rate 
contract. 


7. As a matter of fact, the present 
petition under Section 20 of the Act 
which js the subject-matter of ap- 
peal, relates to an order which was 
placed on behalf of the State of U. P. 
That order is dated 7th March, 1967, 
Exhibit P. W. 1/A, and specifies the 
goods to be supplied. Apparently: the 
goods under the order were of a value 
of Rs. 13,92,090 and there was some 
correspondence regarding the desirabi- 
lity of splitting the order into three 
parts as each individual order was sub- 
ject to a monetary ‘limit of Rs.5,00,000 
under one of the terms of the rate con- 
tract. In any event, a considerable 
quantity of spare parts was supplied 
under the order, but it seems that no 
payment was received and there was a 
dispute as to whether the goods were 
to be retained or returned, and so on. 
This led to the filing of the application 
under Section 20 of the Act, seeking the 
order of the Court for referring the dis- 
putes to arbitration. 

8. The Court framed several issues, 
but the only surviving issues at present 


“3 Whether this Court has terri- 
torial jurisdiction to try the petition? 


(Onus objected to). 
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4, Whether a binding specific con- 
tract came into existence as a result of 
the supply order dated 7th of March, 
1967? If so what is its effect?” — 
On the 4th issue, it was held by the 
learned single Judge by judgment dated 
25th July. 1973, that there was a bind- 
ing specific contract, but it was held 
under issue No. 3 that the Court had 
no territorial jurisdiction. 

9. The conclusion on the question 
whether the Court had territorial juris- 
diction was decided by reference to two 
judgments, Kundan Lal v. The Secretary 
of State for India in Council, (1904) 39 
Puni Re No. 72 (p. 223) and Secretary 
of State v. Madho Ram, (1929) ILR 10 
Lah 493: (ATR 1929 Lah 114). In both 
those judgments, it was held that when 
a tender for supply of goods was made 
which was subject to certain further 
orders by the Department, then the ten- 
der really amounted to an offer of a 
continuous nature rather than a contract 
and it was the actual order that -con- 
stituted the contract. 

10. From this line of reasoning, -it: 
was inferred by the learned single Judge 
that the Delhi High Court did not have 
jurisdiction as the contract was brought 
about by the issue of the supply order 
Exhibit P. W., 1/A. From this, the 
learned single Judge inferred that the 
tacceptance of tender’ was the supply 
order itself and as that document was 
issued at Kalagarh (U. P.), which was 
outside the territorial ‘jurisdiction of 
the Delhi High Court, this Court would 
have no jurisdiction. 


11. The learned counsel for the ap- 
pellant has urged that the rate contract 
was a contract and it was completed by 
the issue of the acceptance of tender 
Exhibit D-9; it is that very acceptance © 
which applied from DGS & D-68 con- 
taining the arbitration agreement, On 
the other hand, it is contended by the 
counsel for the respondent that the docu- 
ment Exhibit D-9, issued from the office 
of the Director General of Supplies and 
Disposals is really the offer and the 
acceptance was the placing of the sup- 
ply order. These are the two rival con- 
tentions on the question of jurisdiction. 


12. It appears to us that there was 
only one tender in this case and the 
form of that tender was somewhat dif- 
ferent from other tenders because there 
was a previous rate contract governing 
the supply of spare parts for Cummins 
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Diesel Engines. The appellant had pro- 
posed a change in that rate contract by 
letter dated Ist June, 1966, Exhibit D-8 
and after certain discussions and con- 
sultations the offer was accepted bv 
issuing Exhibit D-9 which contains all 
the terms and conditions regarding the 
supply of goods. a minimum quantity 
was to be supplied of a value of Rs. 1,000, 
for more spare parts supply orders could 
be placed by the various purchasers. 
An actual supply order placed in accor- 
dance with the rate contract would 
merely specify the goods to be sup- 
plied. i 

13. The learned counsel for the re- 
spondent has urged that the contract 
was incomplete when the so-called ac- 
ceptance of tender Exhibit D-9 was 
issued and the contract actually became ` 
complete when Exhibit PW 1/A, the. 
spply order was issued. This may be 
so. In fact, this was the intention of 
the parties in the rate contract. This 
does not, however, mean that the rate 
contract is to disregarded on the ques- 
tion of jurisdiction. In fact, all the 
terms regarding the contract are in the 
rate contract itself Exhibit D-9 and the 
supply order merely specifies the goods 
to be supplied under the said contract. 
If we look at the supply order alone 
then we cannot ascertain any of the © 
terms of the contract. The said supply 
order Exhibit PW 1/A is a very short 
document which does not contain any 
terms and conditions. It merely states” 
that it is a supply order against rate or 
running contract and then sets out the 
following words :— 

“This order which is intended for the 
supply of the stores detailed in the 
schedule below, in accordance with the 
terms and conditions of the Director 
General of Supplies and Disposals Rate 
Running contract mentioned above and 
in the manner specified here, shall ope- 
rate to create a specific contract be- 
tween the contractor {with -whom the 
contract referred to and the requisition 
are placed) of the one part and the...... 
of the other part.” : 


These are the only words to be found 
in the supply order other than the spe- 
cification of the goods which are describ- 
ed ‘Spare parts for Cummins Engine 
Model NVH-450 fitted on Euclid Bottom 
Dumpers as per list attached at `D. G.,S.. 
& D. Rate Contract prices. ‘Then below 
this are given. details of the Inspecting , 
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Officers, the Railway Station to which 
the goods are to be ‘consigned, the name 
of the Accounts Officer, which is the 
Accountant General, Uttar `Pradesh, 
Allahabad, etc. The document is signed 
by. Shri J. P. Gupta, Executive Engineer 
Procurement Division . H, Kalagarh; 
U. P. If this document was to constitute 
‘the contract, it would be difficult to 
ascertain the terms, so in order to find 
out what are the terms and conditions 
of this supply order, we have to look 
at the rate contract. The rate contract 
is simply a document which: enables 
such a supply. order being placed. The 
entire contract is thus constituted by the 
tender, or offer, its acceptance the sup- 
ply order. ; 

° 14, Learned counsel for the State of 
U. P., has urged that -without the supply 
order there would be no complete con- 
tract and he has cited some authorities 
to support this view. .The contention 
does not have any bearing on the ques- 
tion as to which court’ has jurisdiction. 


15. As already quoted earlier, 
contract provides that the jurisdiction 
of the Court will depend on the place 
where the acceptance of tender has been 
issued, The exact words are ‘The courts 
of the place from where the acceptance 
of tender has been issued shall alone 
have jurisdiction to decide any dispute 
arising out of or in respect of the con- 
tract.’ If it is assumed that the sunply 
order is the acceptance of the tender, 
then. of course, the judgment of the 
learned single Judge will have to be 
upheld. But we are of the view that 
the supply order is not the acceptance 
of the tender. 
for this. f 

16. For one thing, the document Ex- 
hibit D-9 opens with the words. ‘I have 
to inform you that your offer noted 
above for the stores specified above, has 
been accepted in the terms and. condi- 
tions specified herein’, This means that 
there was an offer which has been ac- 
cepted. The offer constitutes the tender 
and the document Exhibit D-9 constitutes 
the acceptance of the tender. - It is no- 
where specified in the conditions of con- 
tract which are to be found in form 
DGS &:'D-68 that the contract must be 


completed -with the acceptance of the. 
In fact, acceptance of tender is ~ 


tender. 

defined in clause 1*(a) as follows :— 
t/a) “Acceptance of Tender”. means 

the letter or memorandum communicat- 


the. 


There are several reasons 


= tract. 


ing to the contractor the ‘acceptance of 
his tender and includes an advance ac- 
ceptance of his tender.” i 
The only letter which has informed 
the contractor that his tender (offer) has 
been accepted is Exhibit D-9. 
definition, this is the acceptance of 
tender. The same set of definitions de- 
ee ‘supply order’ in clause (q) as fol- 
ows :— 


“(q) “Supply order” means an order 


for supply of stores and includes an 
order for performance of service.”, 
This shows that the parties were 


aware that there could be an acceptance 
of tender and there could be a supplv 
order. The first document accepting 
the offer is the acceptance of tender, 
That document is Exhibit D-9, and the 
specific order specifying the goods is 
Exhibit PW 1/A which is an order under 
the rate contract. Then there is form 
DGS & D-69. which specially applies to 
rate contracts. This has as clause 1 the 
following :— 

* “l. Purpose of Contract and parties 
to the Contract. — The parties to the 
contract, which shall be deemed to be 
a “Rate Contract” and which is in- 
tended for the supply of the stores of 
the descriptions set forth in the Sche- 
dule to Tender during the period there- 
in specified, shall be the Contractor of 
the one part and the Purchaser (s) named 
in the Schedule to Tender.” 


In the second paragraph of this form, 
it is stated that there is no guarantee 
as to the number of the stores that will - 
be ordered during the period of the 
contract and there are some other condi- 
tions regarding the supply under. the 
contract and then. there is a proviso 
which reads :— 


“Provided always that the Purchaser’ 
(s) shall in any event be bound to order 
from the contractor stores as detailed 
in the Schedule worth Rs..........+6 A 
This proviso thus guarantees at least a 
minimum supply under the contract. In 
the present case the contract provided 
a minimum supply of. Rs. 1,000. 


17. The effect of the clauses in the 
„acceptance of tender just referred to 
and the minimum guarantee that stores 
„worth at least-Rs. 1.000 would be order- ~ 
-ed under it means that there was a cen- 
for the suuply of goods for. at 
- least- Rs. 1,000. but the purchasers could 
-order additional’ goods: under the con- 


So, by ` 
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tract at the rates specified therein by 
placing further supply orders. The con- 
tract was, therefore, firm for the sup- 
ply of goods worth Rs. 1,000 which had 
to be ordered under the contract in any 
case, and would also apply to additional 
goods which. may be ordered by any 
of the named purchasers, There is no 
doubt that the document, therefore, be- 
came a contract for supply of certain 
goods, i. e., of a value of Rs. 1,000 and 
additional goods to be ordered separate- 
ly under supply orders. Therefore, it 
is undoubtedly true that in the present 
case the rate contract ‘was a contract 


but even if it was not, the question of © 


jurisdiction has to be decided with re- 
ference to the fact that the document 
Exhibit D-9 being the acceptance of ten- 
der was issued from Delhi and, there- 
fore, the Court at Delhi alone has juris- 
diction and no other Court has jurisdic- 
tion. It is nowhere provided that the 
acceptance of tender- must conclude the 
contract and no further supply order 
ean be placed. Rather, there had to be 
a rate contract contemplating further 
supply orders under that contract. 

18. In the document: in question, Ex- 
hibit D-9, there are a number of terms 
and conditions and the opening words of 
the first term’ are:— 

“Orders against the Rate Contract 
shall be accepted: by you on the basis 
of your manufacturers’ net ex-works 
prices (in Dollar/Pound) as shown in. 
their parts price-lists current on 1-11- 
1966. The net F. O. R. Destination sell- 
ing prices will be arrived at by multi- 
ptying the net ex-works prices by the 
Rupees conversion factors as based on 
the -break up agreed to by you which 
will be separately communicated to you. 
This shows that supply orders: had to be 
placed. under the rate contract, but the 
contract was otherwise complete except 
for the quantities- to be supplied. The 
contract also had a minimum quantity 
of goods, iie.; Rs.. 1,000 which had to 
be. supplied’ under the contract even if 
no ‘further supply order was placed. 
In other words, the contract was for the 
supply of spare parts worth Rs. 1,000 
plus any other goods that might be or- 
dered under ‘the supply orders to be plac- 
ed under the contract. It, could not be 
described, therefore, as a-mere offer. 

18. This is the first point on thg ues, 
tion of- jurisdiction: - 


4981 -Delhi/5 < IT G—20. 


’ Cummins D. S. & S. (India). Ltd: v.: D..G.; Supplies’ & Disposals Delhi 65 


--20. ‘Secondly, if ‘the acceptance of 
tender’ is taken to be the supply order 
as is contended by the respondent, and 


‘which argument has been accepted by 


the. learned single Judge, we will be 
left with this difficulty that each supply 
order placed under the rate contract 
will have to be deemed to be an accep- 
tance of tender. But, the supply order 
does not contain any terms and condi- 
tions, but refers back to the rate con- 
tract. If the rate contract is not a 
contract, then we will have to deter- 
mine, what is the document Exhibit D-9. 
Exhibit D-9 is a letter issued by the 
office of the Director General of Sup- 
plies & Disposals containing a number 
of terms on which the offer has been 
accepted, 


If it does not constitute a contract, 
it will be not capable of being perform- 
ed. It is contended by learned counsel 
for the respondent that this is an offer, 


‘but this is unacceptable because this is 


written on behalf of the 
purchasers and not on behalf of the 
contractor. The purchasers cannot ec- 
cept their own, offer, so if we take the 
supply. order to be the acceptance of 
tender, we reach the result that there 
will be more than one acceptance of 
the tender ‘but there was no tender 
this is so, because Exhibit D-8 written 
by the purchaser (contractor-?). was a 
mere desire to alter the previous rate 
contract. This is an impossible result 
and seems to be illogical. - 


21. The inevitable conclusion from 
the facts of the present case is that the 
contract consists of three - documents, 
An offer made by the contractor ie., 
the present appellant to supply Cummins 
Diesel Engines under a rate contract on 
certain terms and conditions which was 


a document 


accepted by the document Exhibit D-9 on 


certain other terfns and conditions speci- 
fied therein. This acceptance brought 
about’ a contract fixing the rates and 
prices and the period for which goods 
could be ordered. but did not specify the 
exact amount that may be later order- 
ed under the same except that it guaran- 
teed that goods worth Rs. 1,000 wouid 
be ordered. It was, therefore, a specific 
contract. as regards goods worth 
Rs, 1,000 and a non-specific contract re- 


- garding other goods which could be or- 


dered later by the purchasers. The third 
document is the supply: order, which 
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brings about a specific contract. The 
three documents together constitute a 
contract.: The question of jurisdiction 
does not depend on when the contract 
was completed, but on what the parties 
have said regarding the Court ‘which 
will have jurisdiction in the matter. 
That Court is specified in clause 20 (3) 
of the terms and conditions in the pam- 
phliet already referred to. The Court 
is the Court from where the acceptance 
_of tender was issued. Whether the ac- 
ceptance of tender concluded the con- 
tract is not the question, because even 
if no order is placed under the rate con- 
tract, there can be disputes regarding 
the same. particularly as goods worth 
Rs, 1.000 are guaranteed under the rate 
contract itself. The jurisdiction is de- 
termined by the acceptance of tender. 
When a specific contract or supply order 
is placed in consequence. of the rate 
contract, then a dispute regarding that 
specific contract is to be. decided by 
arbitration and, for the purpose of that 
arbitration, the jurisdiction of the Court 
is of that Court which ‘has. jurisdiction 
over the place. from. where the accep- 


tance of tender is issued. That happens . 


to be Delhi, so the Delhi Courts have 
Jurisdiction. We, therefore, hold. that 
Delhi High Court does have jurisdiction. 


-22.. Now turning to the 4th issue 
which is the question as to whether there 
is a specific contract, it may be observed 
that. the learned single Judge held that 
there is a specific contract, resulting from 
the placing of the supply order. This 
conclusion is ` challenged - by learned 
counsel for the respondent, on the 
ground that the supply order is for 
more than ` Rs. 5,00,000 and is therefore, 
greater | than specified under the rate 
contract. It may be notided , that - this 
contention is contrary to the contention 
of the respondent under. the third issue 
when it was urged that a specific con- 


tract was brought about by. the anom 


order.. 


: However, it is io w noted that the 
point raised on behalf of the State of 
U. P., is’ that the supply order was not 
competent under the rate contract. This 
itself is a dispute arising under the ‘rate 
contract and' being: a question ' arising 
out of the contract has to be decided by 
the arbitrator and not by the Court. -It 
is well settled that any dispute relating 
fo ‘the interpretation of the contract 
or any question arising in . connection 


therewith is a matter which requires 
recourse to the contract and, therefore, 
is a question to be decided by the arbi- 
trator (reference Heyman v. Darwins, 
(1942) 1 A11 ER 337). This being not a 
matter which this Court has to decide, 
we only note the contention but do noý 
decide the same, 


28. In connection with the points 
raised before us, it is now necessary to 
refer to a judgment. of the Supreme 
Court which was cited before us. ‘This 
is Union of India v. Maddala Thanthaiah, 
ATR 1966 SC 1724. In that case, the 
General Manager of the Madras and 
Southern Mahratia Railway had invited 
tenders for the supply of jaggery to the 
railway grain shops for which a tender’ 
was submitted which was in the nature 
of a tender similar to the one in our 
éase, It was held by the Court that the 
acceptance of the tender regarding the 


supply of jaggery though it was definite 


in regard to quantity and period. was 
not a complete legal contract as the 
date of delivery was not specified. It 
would be. an agreement but not a legal 
contract. The actual placing of. the 
order, after the tender was accepted, 
constituted the complete contract. The 
Court’s observations were ‘as follows :— 

“We are, therefore of the view that 
the condition mentioned in the note to 
paragraph 2. of the tender or in the 
letter, dated: Fabruary 16, 1948, 


agreement for such supply of jaggery 
about which no formal order had been 
placed by the Deputy General Manager 


with the respondent and does not apply ~ 


to such supplies of jaggery about which 
a formal order had been placed specify- 
ing definite amount of jaggery to be sup- 
plied and the definite date or- definite 
short period. for its actual delivery. Once- 
the order is placed for such supplv on 
such dates, that order amounts to a bind- 
ing contract making it incumbent on 
the respondent to’ supply jaggery in ac-. 
cordance with the terms of the order 
and also’ making it incumbent on the 
Deputy General Manager -to accept the 
jaggery delivered in purnane: -of that. 
order.” , 
This ` judgment ` is “in full: accord: -with : 
what has' been observed above. The 
making of the tender ‘and the’ accep- 
tance’ of -the same ` -without specifying 
anything ‘further would make the. con- 


-tract an indefinite contract and not a 


refers . 
to a right in the appellant to cancel the 


x 
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complete legal contract. Onçe an order 
was issued under the accepted tender; 
then it would become. a specific contract: 
On the facts it may be observed that 
there was in that case a programme by 
which the jaggery had-to-be delivered 
i.e. 3,500 maunds, on ist March, 1948, 
3.500 maunds on 22nd March; -1948, etc. 
On 8th March, 1948, the Deputy General 
Manager had informed the .. respondent 
that- the balance quantity of jaggery be 
treated as cancelled and the contract 
closed. The contractor had instituted a 
suit for recovering damages for. breach 
of contract. 

The trial Court dismissed the sult, the 
High Court -however held that the 
clause reserving the right to cancel the 
contract was void and: remanded the 
case for disposal on the merits. Before 
the Supreme Court, it was urged on be- 
half of the railway, department that the 
contract was ‘for the supply of an wm- 
specified quantity of jaggery up to a 
maximum of 14,000 maunds and there 
was thus no enforceable obligation to 
purchase . the entire quantity. The Sup- 
reme Court held that any ‘supply order 
which had already. been placed could 
not be cancelled and only the un-ordered 
supplies could be cancelled. The con- 
tract was, therefore, an enforceable cori- 
tract. ; 


24. As poneieed by us, we` are. not 
concerned with whether the contract- is 
an enforceable contract at this stage. 
We are. concerned with, which Court 
has jurisdiction. On that the clear in- 
dication ‘in the agreement is that the 
place’ where the tender is accepted is- 
the proper Court. and the only Court, 
As to whether there is a binding contract 
as a result of the supply order, or, what 
are the rights ofthe parties under the 
supply order, these questions have to be 
raised before. the arbitrator because, it 
turns on the terms of the contract. 


25. In the. result we. accept the pre- 
sent appeal and direct. the filing of the 
arbitration agreement. - In. accordance 
with -the terms- of the arbitration’ agree- 
ment, we direct.a- reference to arbitra- 
tion of the disputes which have arisen 
between the parties, to an arbitrator 
to be appointed by ‘the Director General 
of Supplies. and Disposals. The said 
appointment should -be’ made . within 
three months, from today. A copy of 
this order may be communicated to the 
Director General of Supplies and Dis- 
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‘AIR 1933 Cal 822. 
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posals to ‘be acted upon.. The Director | 
General of Supplies and Disposals will 
refer the disputes to the arbitrator . to 
be appointed. by him. The -appellant 
will Ret costs ‘throughout. 
Appeal aowe; 
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RAJINDRA SACHAR AND 
O. N. VOHRA, JJ. 
Smt, Lajwanti and others, Petitioners 
v. Bahadur Singh and others, Respon- 
dents. 


Civil Revn. Nos. 798 and 558 of 1978 
and 218 & 219 of 1979, D/- 29-8-1980.* 

Court-fees Act (7 of 1870), Sections 7 
(v) (ce), 7 (xi) (cc) — Suit for recovery 
of possession from legal heirs of deceas- 
ed tenant — Suit for the purpose of 
Court-fee, is to be valued under Sec- 
tion T (xi) (cc) and not. under Sec- 
tion 7 (v) (e). 1975 Rajdhani LR (Notes) 
124, Overruled. AIR 1928 Cal. 753 (1) 


and AIR 1968-Punj_ 202, Diss, from. 


On ground of equity and legislative 


. Intention it could ` not have been con- 


templated that sults. for’ recovery of 
possession from the heirs of deceased 
statutory tenant should bear a court-fee 
at the full market value of the Property. 
The “landlord. in the case of tenanted 
premises. is deemed to be in -possession. 
of the . premises though symbolically. 
through his tenant. Therefore; when a 
Buit is filed for recovery of’ possession 
against a statutory tenant court-fee ig: 
leviable under Section 7 (xi) (cc) and 
not under Section 7 (v) (e). 1975 Raj- 
dhani LR (Notes) 124, Overruled. 1978 


_Rajdhani LR 58, Approved. AIR 1928 


Cal 753 (1) and ATR 1968 Punj 302. Diss. 
from. Case law discussed. (Paras 7. 11) 
Cases Referred: Chronological Paras 
1980 Delhi LT 31: (1979) 2 Rent LR 492 


as 
(1979) 1 Rent C R 527°". © 10 
1978 Rajdhani LR 58 4, 5, 9, 12 
1975 Rajdhani LR’ (Notes) 124 4, 5, 9 


AIR 1974 Delhi 171: ILR (1974) 1 Delhi 

151 (FBY 6,7, 9 
‘ATR 1973 Delhi 265 (FB) 
AIR 1968 Puni 302 


6, 9 
“4, 89 
6, 7 
AIR 1928 PC 227 8 
AIR 1928 Cal 753 (1) -8 

J. 


“Against order of Jaswant Singh, Sub. 
lst Class Delhi D/-27-4-1978. - _ 
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Y. K. Sabharval with Mukul Rohatgi, 


for Petitioners. Ravinder Sethi, for Re- 


spondents. 

_ SACHAR, J.:— This judgment would 
dispose of Civil Revisiða. Nos. 798/78, 
558/78 and 218, 219/79 as common 
question of law is involved in them. 

2. This matter was admitted to a 
Division Bench by one of us (Sachar J.) 
because there was a conflict of view 
between two learned single Judges of 
this Court as to whether Section 7 (v) 
of the Court-fees Act, 1870 or Sec. 7 
(xi) (cc) of the said Act applies in a suit 
filed by owner of the house for posses- 
sion of the premises on the ground that 
the tenant whose tenancy had been tèr- 
minated during the lifetime had died 
and the premises are now in Sodupenga 
of his heirs. 


3. The respondent No. 1 has filed a 
suit claiming that the premises were in 
the tenancy of one Ram Sunder Bhatia 
whose tenancy, was terminated by notice 
dated 6th January, 1968. It was further 
averred that after the termination of 
tenancy, the said Bhatia continued as a 
statutory tenant. He is stated to have 
died on 18th February, 1970. Defendants 
Nos. 1 to 9. who are heirs of Bhatia, 
should have handed over possession of 
the premises to the plaintiff but they 
have not done so and are continuing in 
ilegal and unlawful possession of the 
suit premises. Hence suit for posses- 
sion. The suit was valued for purposes 
of-court-fee at Rs. 5,000. on the value 
of the tenancy. 

4. The defendants controverted the 
allegations and maintained that the ten- 
ancy was not in the name of Shri Rem 
Sunder Bhatia but in the name of the 
joint Hindu family. The allegation that 
they were in illegal and unlawful pos- 
session is also denied: In fact, they 
claimed to be the tenants. We are not 
concerned with the merits of the case 
because the suit is still pending, A 
preliminary objection was taken that 
the suit was not properly valued ‘for 
the purpose of court-fee and jurisdic- 
tion. The defendants maintained that 


the suit should have been valued under . 


Section 7 (v) (e) of the Act as in a suit 
for possession of a house the court-fee 
should have been paid’ according to the 
value of the subject matter which ac- 
cording to the defendants would be the 
market value of.the house, This con- 
tention is supported 
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ALR 


Avadh: Behari J. in the case of Delhi 
State Co-operative Bank v. Eric, (1975 
Rajdhani LR (Notes) 124) following 
Gauri Shankar v. Shakuntla Devi, (AIR 
1968 Punj 302). The plaintiff's case on 
the other hand was that the suit was to 
be valued under Section 7 (xi). (cc) of 


the Act which provides that in a suit’ 
‘between landlord and tenant for 


Te- 
covery of immovable property from a 
tenant including a tenant holding over 
after the determination of a tenancy, ac- 
cording to the amount of rent of an 
immovable property to which the suit 
refers, payable for the year next before 
the date of presenting the plaint, This 
view finds support from a decision of 
Dalip K. Kapur J. in the case reported 


-as Chuni Lal v. Sukh Devi (1978 Raj- 
The trial court following’ 


dhani LR 58). - 
Chuni Lal’s case ‘has overruled the de- 


fendants’ objection, who have come up 


in revision to this court, 


5. “We may note that in the lower 
court the plaintiff had really. not strict- 
ly invoked Section 7 (xi) (cc) as had 
valued 'for court-fee at Rs. 5000 being 
the market value of tenancy premises 
while under Section 7 (xi) (cc) of the 


‘Act the value should have been the an- 


nual rent payable (i.e. 80 x 12 = 
Rs. 960). But as the defendants main- 
tained that the court-fee should be paid 
on the market value of the house, the 
conflict between the decisions in Co- 
oprative Bank and Chuni Lal’s cases had 
to be resolved and that is why the mat- 
ter had to be heard by a Division Bench. 


6. Mr. Sabharwal, learned counsel for. 
the defendants petitioners contends that 
the Court-fee payable under Sec- 
tion 7 (xi) (ce) only covers a case where 


` 


the suit is for recovery of an immovable . 


property from . a tenant includ- 
ing a tenant holding 
after the determination of the tenancy. 
The argument is that admittedly the 
heirs of the deceased tenant like the pre- 
sent defendants are neither. the tenant 
nor are they holding over after the 
determination of the tenancy, for the 
obvious reason that. they were in fact 
never tenants. This position, of course, 
is uncontroverted. “From this assertion 


over: 


Mr. Sabharwal jumps to the conclusion . 


that Section 7 (v) (e) of the Act at once 
becomes applicable. We are unable to 
agree. This argument suffers from the 


by a decision of infirmity into which Desħpande, J, (as his 


1881 o d a 
Lordship then was). 


tra v. Viiay Kumar (AIR 1973 Delhi 265), 
he held that if possession has to be re- 
_ covered’ ‘from the heirs of a deceased 
statutory tenant, the landlord would have 
to file a suit based on title as legal re- 
-presentatives do not inherit the tenancy 
or the statutory protection. This was the 
same approach which was 
Mehr Singh, C. J, in Gauri Shankar v. 
Smt. Shakuntla Devi (AIR 1968 Punj 
302) (which case was followed by Avadh 
Behari, J.) when he held that in a suit 
for possession against the heirs of a de- 
- ceased statutory tenant, court-fee has to 
be paid under Section 7 (v) (e) and not 
under Section 7 (xi) (cc) of the Act (as) 
isclear from the following observations: 


“So, in so far as the heirs of Om 
Parkash are concerned, they are tenants 


of no type, theirs is not a case of hold- 


ing over, and in their case there cannot 
be reference back to the determination 
of the original tenancy; as might have 
been the case if Om Parkash was involv~ 
ed in the litigation after the determina- 
“tlon of the tenancy.” 

This reasoning in these two cases suffers 
from a misunderstanding of the position 
in law in assuming that a suit to recover 
possession from the heirs of a statutory 
tenant has to be of the same nature as 
a suit based on title to recover possession 


from a trespasser. This view was negativ-. 


ed in Asutosh Pramanik v. Jibandhan 
Ganguly. (AIR 1933 Cal 822) wherein it 
was said: ; 


“A person who claims to be on the 
land on payment of rent, after the de- 
mise of his father who was before his 
death holding over, for a number of 
years, after the expiration of the terms 
of his Jease, cannot be held to be in the 
position of a trespasser on the land, 
against whom the landlord has to pro- 
ceed by way of getting his title establish- 
ed in a properly constituted suit. The 
landlord can maintain a suit for eject- 
ment and such a suit will be governed 
by Sec. 7 (xi) (cc), Court-fees Act.” 
We are in respectful agreement with the 
said observation. The -suits which are 
contemplated by Section 7 (v) (e) are 
suits based on title where a total 
stranger and usurper has got into the 
possession of the house initially by an 
overt act or claims an independent title. 
This position was explained in a later 
Full Bench of 5 Judges in Kedar Nath 
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fell. when speaking- 
for 3 Judge Full Bench in K. G. Malho- 


adopted by 
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v. Smt. Mohani Devi (ILR: (1974) 1 Delhi 
151: (AIR 1974 Delhi 171)), . (reversing 
K. G. Malhotra’s case, AIR 1973 Delhi 


. 265) (FB)) thus: 


“The respondents concerned, in the 
present appeals, who are wives and 
children of the deceased tenants and 
have come into possession of the pre- 
mises in dispute, whether by themselves 
or through the sub-tenants inducted by 
the deceased tenants, have not acquired 
possession by any overt act or under 
any independent title. They can be said 
to have just come into possession of the 
premises, whatever its nature may be 
(whether unprotected or otherwise). 
Possession, just passed into their hands 
on the death of the tenants and they 
claimed to have the right to continue 
in possession as the heirs or successors 
of the deceased tenants: They, therefore, 
are holding possession of the premises as 
representing the estate of the deceased 
tenants and, are, therefore, legal re- 
presentatives of the deceased tenants. 
As to the nature and right of the land~ 
lord to recover possession in these cir- 


_cumstances it was observed in Kedar 


Nath’s case as follows: 


“The claim of the landlord ‘for posses~_ 


sion of the premises was not extinguish- 
ed with the death of the tenants. The 
premises are still in existence and their 
possession is in the hands of the legal 
representatives, who can be directed to 
hand it over to the landlord. The death 


of the tenants, who were Hable to put — 


the landlord into possession of the pre- 
mises, which they had earlier acquired. 
would not therefore, affect the liability of 
their estate. The landlord still can fol- 
low his claim for recovery of the pre- 
mises in the hands of the legal repre- 
sentatives of the deceased tenants. Ac- 
cordingly, his right to sue survives 
against them.” 3 


7. The Full Bench has, therefore, 
clearly laid down that the landlord can 
claim possession of ‘premises in the hands 
of the legal representatives of the de- 
ceased tenant because the liability to 
deliver back the premises was not 
personal to the deceased tenant but was 
the liability of the estate. Although in 
form, it may appear to be a personal ac- 
tion against the legal representatives, in 
substance, it is an action continued 
against them as legal representative and 
the extent of their liability is ultimately 
decided by the extent of the assets or 
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the estate of the deceased held by them. 
Their. liability would, therefore, extend 
to their putting the landlord back into 


possession. (Vide M. L. Jain, J. in (1980 | 


Delhi LT 31 at p. 32) Gian Devi Anand 
v. Jiwan Kumar). That is what is really 
the nature of the suit in the present 
case, It is not disputed by Mr. Sabharwal 
that if after terminating. the tenancy of 
Ram Sunder Bhatia the plaintiff had filed 
a suit for recovery of possession during 
his lifetime: court-fee would have been 
‘payable under Section 7 (xi); (cc) of the 
Act. But he says that the fact of the 
death of Ram Sunder Bhatia makes all 
the difference. According to him, the 
heirs of Bhatia are trespassers and have 
no status in law to remain in possession 
of the premises and, therefore. this suit 
is a suit pure and simple for possession 
and hence governed by Section 7 (v) (e) 
of the Act. This reasoning is the same 
which has been rejected - in 
Kedar Nath- (AIR 1974 Delhi 171) (ŒB) 
and Pramanik’s case (AIR 1933 Cal 822) 


and: for the same reasons must receive. 


short shrift at our. hands too, It appears 
to us that on ground of equity and legis- 
lative intention it could not.haye been 


contemplated that suits for the recovery `’ 


of possession from the heirs of deceased 
statutory tenant should bear a court-fee 
at the full market value of the property. 
It should be appreciated that the land- 
lord in the case of tenanted premises is 
. |deemed to be in possession of the pre- 
- [mises though symbolically through his 
tenant. It is for this reason that when a 
suit is filed for recovery of possession 
against a statutory tenant. court-fee is 
leviable under Section 7 (xi) (ce). ‘This is 
the very nature of the present suit which 
has been filed to recover. the premises 
trom the heirs of the deceased statutory 
tenant. Simply, because .the statutory 
_ tenant has died and his heirs are in 

possession and had, therefore, to be im- 
pleaded to the suit, so that any defence 
which was open to the deceased tenant 
- could be taken by him, it'does not make 
-it into a suit on the basis of title against 
rank trespassers. It still remains a’ suit 
for recoverv of premises from a‘ tenant 
„after the determination of his tenancy. 
` Statutory tenant had been’ inducted into 
the premises with the -permission òf- the 
owner, the recovery of possession of that 
: premises must continue to bear the same 
‘eolour of the snit even when possession 
‘is sought to be recovered from the heirs 
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of the deceased statutory tenant. To ac- 
cede to the contention of Mr, Sabharwal 


would put a premium on the unauthoris- 


ed occupation by the heirs because in 
Many cases the high rate of court-fee 
would act as deterrent and be prohibitive- 
for filing a suitifthead valorem court- 
fee has to be paid on the market ‘value 
of the property. It appears to us that 
there is.no justification for asking the 
plaintiff to pay court-fee on the market 
value under Section 7 (v) {e) of the Act 
and why, he should not pay under Sec- 
tion 7 (xi) (cc) of the Act when all that 


_the plaintiff seeks to recover is the pre- 


mises which had at one time been given 
on tenancy to the deceased statutory 
tenant. That is why we are of the opinion 
that m the present case the court-fee 
would be payable under Sec. 7 (xi) (cv) 
of the Act. 


8. Mr. Sabharwal cited Gobinda Ram 
Aggrawala v. Dulu Pada Dutta, (AIR 
1928 Cal 753 (1)) which held that Sec- 
tion 7 (xi) (cc) was not applicable- in a 
case where the plaintiff has sued for re- 
coyery of possession “because the’ learned 
Judge held that the tenant or tenant 
holding over would not include a tenant 
who had ceased to be one. All we need 
say while expressing our dissent is that 
this view is against the view of Privy 
Council in Karnani Industrial Bank Ltd. 
v. Satva Niranjan Shaw (ATR 1928 PC - 
227) wherein in regard to the provisions 


:of Calcutta Rent Act and allowing appeal 


their Lordships held that the finding: of 
High Court that Bank'was not a tenant 
“at the time of application, as their term 
had expired by forfeiture or efflux of 
time adopts too narrow a construction of 
the words and that in order to give any . 
working effect to the Act it is necessary 
that the words “landlord” and “tenant” | 
must include as they often do in ordinary . 
parlance ex-landiord and ex-tenant, Mr. 
Sabharwal can, therefore, derive no as- 


` sistance from the Calcutta decision. 


9. It will thus be seen that in the care 
of Delhi State’ Co-operative Bank v. 
Eric ete., (1975 Rajdhani LR (Notes) 124) 
‘Avadh Behari, J. had merely followed 
the decision of the Gauri Shanker v. Smt. 
Shakuntla Devi (AIR. 1968 Puni 362). 
The error into which Mehar Singh, C.J. 
fell was the same in which Deshpande.,. J. 
speaking for the earlier Full Bench - of 
thic Court in K.G. Mathotra’s: case (AIR 
(973 Delhi 265) fell. Both these views 
obviously cannot be held. to be laying 
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down correct law in view- of later Full 
Bench decision of this -Court consisting 
of five Judges, namely, in Kedar Naths 
case (AIR 1974 Delhi 171). Co-operative 
Bank’s case consequently must be held 


to be wrongly decided, D. K. Kapur, J. ` 


in Chuni Lal’s case (1978 Rajdhani LR 
48) has given detailed, elaborate and 
convincing reasoning for his view to hold 
that in such a case like the present Sec- 
tion 7 (xi) (cc) of the Act will apply and 
we find ourselves in entire agreement 
with that view. 

10. We may note that T. P. S. Chawla 
J. had by his order dated 15th March. 
1979 in Civil Revision No. 558 of 1978* 
referred the following question ‘for deci- 
sion by the Division Bench: 


“In a suit for recovery of immoveable 
property against the heirs of a deceased 
“tenant, whose tenancy was terminated 
during his. lifetime, is court-fee payable 
under Section 7 (xi) (cc) or Sec. 7 (v) (e) 
` of the Court-fees Act?” 
. Those revisions were also. placed be- 
fore us and are being disposed of today. 
11. For the reasons mentioned above, 
we would answer the question by hold- 
ing that the court-fee payable in a suit 


like the above for recovery of immov- 


able property is payable under Sec- 
‘tion 7 (xi) (cc) and not Sec. 7 Kó (e) of 
the Court-fees Act.. 

‘12. We would, in the circumstances, 
dismiss the revision petition because the 


learned trial cOurt has decided the matter” 


following the view taken by D. K. Kapur, 


J. in Chuni Lal’s case (1978 Rajdhani LR - 


58) with which, we are in agreement. 
There will be ‘no order as to costs. © 
’ Revision dismissed. 


“Reported in (1979) 1 Rent. C. R. 527. 
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accident caused by Motor Vehicles — 
-Compensation — Provisions of Motor 


Vehicles Act provide forum and proce- 
dure for claim for compensation — Sub- 


‘stantive law as to compensation is con- 


tained in Fatal Accidents Act modifying 
eommon law,- (Para 4) 
(B) Fatal Accidents Act (13 of 1855), 
Sec. 1A — Fatal accident — Legal re- 
presentatives entitled to claim compensa- 
tion — Inclusion of mimor brothers and 
sisters dependent upon deceased elder 
brother in the list of legal representa- 
tives by amending Fatal Accidents Act 
and Motor Vehicles Act suitably, peng 7 
ara 5) 
(C). Fatal Accidents Act (13 pr Taso), 
Ss, IA and 2 — Fatal accident — Com- 
pensation — Computation of. 


There: are two bases in the Fetal Ac- ` 
cidents Act for seeking compensation for 
death caused by accident. Under S, 1A 
is a claim to compensation for the loss 
caused to the dependants by the death 
inasmuch as the dependants are deprived 
of the maintenance. being received from 
the deceased. Under- Sec. 2 the cause of 
action 'for compensation is the loss to the 
estate, if any, caused by the death. It is 
only when: the deceased was in a posi- 
tion to effect a net saving from his in- 
come after maintaining the dependants 
and himself that the estate would have ` 
accretion from his income. If his death 
causes a loss of such. accretion, then it 
would be a loss -to the estate, AIR 1982 
SC 1,‘ Followed. (Para 6) 

(D) Motor Vehicles Act (4 of 1939), 
Sec. 110B — Compensation — Income of 


‘deceased — Determination of — Income 
. shown. in Income-tax return is 


to be 
taken as basis though it may be that full 
income was not shown in the return, AIR’ 
1973 Delhi 67, Affirmed. . (Para 1) 
- (Œ) Motor Vehicles Act (4 of 1938), 
Sec. 110B — Fatal accident — Compensa- 
tion — Dependency — Calculation ~ 
Mode of, 

Dependency means the measure of 
maintenance or support which the de- 
pendant received’ from the deceased; It 
may be calculated annually. Two methods 


ean be used to calculate it. One is to 


calculate. the actual number of years for 
which the deceased and the dependants 
were expected to live and to total up the 
figure of annual dependency for that 
number of years. Since the dependency 


was receivable from the deceased: by the 


dependants in annual instalments, a 
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deduction on the ground of acceleration 
would have to be made from such a 
total when the court grants compensation 
in one lump sum payable forthwith, Fur- 
ther deduction will have to be. made 
from such a sum by taking into account 
the risk of illness or incapacity shorten- 
ing ‘the working life of the deceased and 
fatal accidents shortening the actual 
longevity of the deceased, To avoid these 
numerous calculations, another method is 
adopted and has become the standard 
one. It is to arrive at a figure which 
would represent the purchase of the 
dependency for a number of years which 
would be much shorter than the number 
of years for which the deceased was ex- 
pected to live. Fixation of the number of 
years for the purchase of dependency 
.depends on the number of years that the 
deceased was expected to live had he 
not died in the accident. The basis of this 
method is that the actual number of 
years for which the deceased was expect- 
ed to live is shortened by  off-setting 
against it the risk of untimely death or 
incapacity to work caused by accident 
and illness. Since these off-setting fac- 
tors are such as have to be taken into 
account in every case, the difference is 
caused only by the age of the deceased 
at the time of his death and the number 
of years he was expected to live had he 
not died in the accident. Case law dis- 
` cussed: (Paras 10, 11) 


_ The deceased was a young and healthy 
person. of 28 years and due to lacuna in 
law it was not possible for court to. take 
into consideration the dependency of his 
minor brothers and therefore the number 


of years for the purchase of dependency 


was fixed at maximum i. e. 16. years. 

{Para 13) 
(F) Motor Vehicles Act (4 of 1939), Sec- 
tion 110B — Compensation — Payment 
inlump sum — Deduction on ground of 
acceleration — Not permissible when 
compensation is not assessed on basis of 
actual probable longevity of ‘deceased 
but is arrived at on basis of years for 
purchase: for -dependency — Secondly, 
deduction was refused in view of present 
high rate of interest, (Para 16) 


‘Cases Referred : Chronological ` 


AIR 1977 SC 1158 : 
AIR 1977 SC 1189 ; 


Paras 


1977 Ace CJ 134 10 
1977 Acc CJ 290 10 


acd 1970 SC 376: 1970 Ace CJ. 110 
a DM 
i969. Ace cy 286 (Delhi) -4, 13 


Dewan: Hari Chand v. Delhi Municipality \:. 


- decision under ' 


tion could be made only by the 


ALR, 


1969: Act CJ 312 : (1969) 2 WLR 767 : 


(1969) 2 All ER 178, Mallett v. Me 
. Monagle 12, 13, 16 
AIR 1966 SC 1750 : 1966 Acc CJ 57 10 
AIR 1962 SC 1 6, 10 


Narinder Singh, for Appellants; Rajni 
Kant with Inderjit Jaitley and" Arvind 
Sharma, for Respondent No. 3. © 

V. S. DESHPANDE, C. J.:— This 
claim ‘for compensation is by way of an 
application under Section 110A° of the 
Motor Vehicles Act, 1939 (the Act,), made 
by. Dewan Hari Chand, who is the father 
of the deceased, Man Mohan, who was- 28 
years when he was killed in aw accident 
on 27th January, 1962. The death was 
due to the negligence of the driver of the 
D. T. U. bus No, 720. The Motor Accident 
Claims Tribunal acting under Ss. 110A 
to 110F of the said Act gave an award 
of Rs, 2750/- as compensation payable to 
the father. In an appeal against the said 
Section 110D by the 
father of the deceased, the compensation 
payable to the ‘father was enhanced by 
the learned single Judge ‘of this court to 
Rs. 11,250/-. Against that decision L, P. A. 
124 of 1972 has been filed by Hari Chand, 
while cross-objections have been filed by 
the Delhi Transport Corporation. 


2. Dewan. Hari Chand had joined his 
‘three sons as applicants, but the learned 
single Judge pointed out that the applica- 
legal 
representative under Section 110A {1) (b) 
of the Act. Under the Hindu Succession 
Act, the father was in- the first category 
in the second class of heirs while brothers 
were in category below him -and thus 
were excluded by him. The case of the 
brothers. of the deceased is, however, 
relevant in a different context. The case 
of -the applicants was that the deceased 
was a member of an undivided Hindu 
family ‘and, was carrying on business at 
photography as a family business. Since 
the business belonged to the family as a 
whole, the income from the business also 
belonged to the family as a whole. Even 
though, therefore. the brothers of ‘the. 
deceased were not his legal representa- ` 
tive and were not, therefore,’ entitled to 
make an application under Section 110A, 
they were entitled to an equal share of 
the income from the - family: business. 
This will have to be borne in: mind’ in 
finding out the amount of the dependency 
of the father when compensation is to be 
calculated as due to him for the aan 
of -his son, Man. Mohan. ve 
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3. Mr. Rajni Kant for the ~ Delhi 
Transport Corporation has submitted 
that the present case being typical of 
numerous claims for compensation which 
are filed against the Corporation, the 
respondent is interested in this court 
laying down the guidelines for the deter- 
mination of compensation- payable to the 
victims of motor accidents, so that the 
‘Corporation may bear them in mind, 
firstly in settling such claims even with- 
out litigation and secondly in defending 
litigation which ensues ‘from such claims, 
We would, therefore, consider the fol- 
lowing questions of law which arise in 
this case. . 


1. What was the income which was 
being earned by the deceased, Man 
Mohan, at the time of his death— 

(a) either ae the income of the family 
business or ae 

(b) as his separate income 
and what is the relevance of each of 
these two in determining the dependency 
of Hari Chand? 

2. At what figure per annum should 
be. fixed the amount of dependency of 
Hari Chand, that is to say, amount 
of money which Hari Chand would have 
received from the deceased if the deceas- 
ed would not have been killed in the ac- 
cident ? 


3. What amount of longevity of either 
Man Mohan or Hari Chand should ‘be 
taken into account ın determining the 
total amount of compensation payable 
to Hari Chand by the Corporation on the 
principle that Hari Chand should be 
compensated ‘for the loss caused to him 
by the death to the extent he would 


have received the amount of maintenance - 


from the deceased either till the death 
of the deceased or till the death of Hari 


i Chand ? ? 


4. What is the effect of the applica- 
tion of Sections 1A and 2 of the Fatal 
Accidents Act in the calculation of the 
compensation -payable to Hari Chard? 
Question 4: 

4. We will take the last aiiestion first 
to find out the law which ‘is applicable 
to the determination of compensstion 


payable for death caused by the negli- | 


gence of the driver of..a motor vehicle 
and the loss thereby caused to the depen- 
dents of: the decesed. As was pointed out 
in Amarjit Kaur v. - Vanguard. Insurance 
Co. Ltd: 1989 Acc CJ 286 (Delhi), the 
law applicable to the claim. for compensa- 
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. vehicles which are dealt with by 


‘ cession Act. 
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tion. is the common law of torts as modi- 
fied’ by the- statutes in India. The first 
modification was made by the Fatal Ac- 
cidents Act, 1855, which was based on 
the Lord Campbells Act in England. 
This was necessary because in common 
law the death of a person did not provide 


- a cause of action for a suit for compensa- 


tion to his dépendents. It is only because 
the Fatal Accidents Act provides for the 
payment of such compensation that the 
cause of action arises in favour of the 
dependent of the deceased killed in a 
fatal accident. One species of such fatal 
accidents is those caused by motor 
the 
newly added Secs. 110A to 110F of the 
Motor Vehicles Act. The provisions of 
the Motor Vehicles Act only provide a 
forum and a procedure for the claim for 
compensation. The substantive law . is 
contained in the Fatal Accidents Act} 
modifying the common law. The applica- 
tion under the Motor Vehicles Act is to 
be made by the legal representatives. 
What.is the meaning of the term “legal 
representative’? In the broad dictionary 
sense, they mean the legal heirs of the 


` deceased who can also: represent the 


estate of the deceased. Who are the 
legal heirs? This would be determined ` 
in the case of Hindus by the Hindu Suc- 
e Unfortunately for the 
brothers of the deceased, the Hindu Suc- 
cession Act has made the father of the 


. deceased alone as a preferential heir to 
‘exclude the ‘brothers 


of the ~ deceased. 
Even under the Fatal Accidents Act, the 
dependents who can sue for compensa- 
tion for death include the father but not 
the brothers. 


5. It may be pained’ out that in the 
United Kingdom also originally the legal 
representatives who could sue for com- 
pensation for the death of a person were 
limited to father,-. mother, wife -and 
children: The Fatal Accidents Act: has-fol- 
lowed the same enumeration of legal re- 
presentatives. While -this enumeration is 
in accord with the enumeration of -legal 
heirs for the purpose of the succession, 
the purpose of the Fatal Accidents. Act 
as the substantive law and the Motor 
Vehicles Act as the procedural law is. 
somewhat different than the purpose of 
providing heirs to succeed a deceased. The 
purpose of providing compensation for 
death is to indémnify persons who were 
actually dependant on the deceased. While 
actual dependancy could include anybody 


74 Delhi 


to whom the deceased was providing 
maintenance, the legislature while making 
the legislation was entitled to confine tha 
list of dependents to those of the rela- 
tions who were maintained by the de- 
ceased and exclude non-relations even 
if they were in fact being maintained by 
the deceased; Lord Campbell’s Act was 
‘replaced by a more progressive legisla- 
tion in the United Kingdom in 1959 and 
a brand new statute. in 1976. Minor 
brothers and sisters who were actually 
dependent on ‘the income earned by the 
elder brother have been included there 
in the list of dependants whocould main- 
tain an action for compensation for the 
death: of an elder brother caused by a 
fatal accident. Unfortunately, no note has 
been taken by law makers in India. of 
these legislative changes which have long 
ago replaced Lord Campbell’s Act in 
England. The Fatal Accidents Act, 1855 


was based on Lord Campbell’s Act and. 


is continuing unamended in India, .It is 


high time that the legislature in India: 


may take note of the lacunae in the Fatal 
Accidents Act which 
brothers and sisters who are actually 


maintained by an elder brother from the 


list of legal representatives entitled’ to 
sue for compensation under the Fatal Ac- 
cidents Act as also under the Motor 
Vehicles’ Act. A: reform by amending 
legislation is called for. 


Sg, dike han been pohited oath “Gobald 
Motor Service Ltd. v. R. M, K. Valu- 


swami, AIR 1962 SC 1, there are two 


bases in the Fatal Accidents Act for 
seeking compensation for death caused by 
accident. Under Section 1A of the: said 
Act is a claim to compensation for the 
loss caused to the dependents by the 


death inasmuch as the dependents are’ 
deprived of the maintenance being re-. 


ceived from the deceased. Under S. 2 of 
the said Act the cause of action for com- 
pénsation is the loss tothe estate, if any 
caused by the death, It is onty when the 
deceased was in a. position to effect a 


net saving from his income after main. 
taining the dependents and himself that 
the estate would have accretion from his. 


income. If his death causesa loss of such 
accretion, then it would be-a loss to the 


estate. In the present case, the question 
of loss to the estate does not’ arise be- 
cause the income of the deceased was not 


such as to add accretion to> the Satane 


after maD nA the family, 
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Question No. 1: 

7. While the oral evidence regarding 
the income of the deceased mainly con- 
sisting of the testimony of the father was 
that the deceased earned about Rs, 1,000/- 
per month as a photographer, the learned 
single Judge has held that in the income- 


_tax return filed by the H, U. F., the in- 


come was Rs. 7,000/- for the year 1961- 
62. that is prior to the death of the de- 
ceased. It may be that most people do 
not show their full income in the income- 
tax returns, but as a court of law, it 
would not be open to us to accept the 
argument that the income of the deceas- 
ed was, in fact, more than Rs, 7,000/- 
per annum, which was disclosed in the 
income-tax return. So far as the income 
of the Hindu. undivided family was con- 
cerned, therefore, we agree with the 
learned single Judge that we have to go 
by the income-tax return and take it as 
Rs, 7,000/- per annum in 1961-62, There 
is, however, evidence of the father as 
also of A. W. 11, S. P. Handa, that apart 
from that income, the deceased was mak- 
ing some other income from: slides work 


_ and decoration which was about Ru- 


pees 300to Rs, 400 per month. ‘It is con- 
tended for the appellant that the Jearn-. 
edsingle Judge has not taken into ac- 
count this evidence, There are two 
reasons why we think that this ‘evidence-- 
should be taken into account. Firstly, the 
evidence shows that the deceased was a 
very talented person and was doing 
extremely well. in his profession. Normal- 
ly he would have ‘earned more and ‘more - 
with the [passage of time, Un- 
fortunately, the claimant has not made- 
any pleading and has ‘not adduced. any 
evidence that there were circumstances 
which -would show that the income of- 
the deceased was ‘liable. to increase ‘from. 
year to year. We are, therefore, ‘unable 
to give effect, to. the probability which 
existed that the income of the deceased- 
would not have remained stationary. but 
would have, increased from year, to year.. 
Secondly, we are distressed by the inade- 
quacy in the law. which has prevented 
the three minor brothers of the deceased 
from ‘claiming compensation for his death 
even though they were his real brothers 
and were actually dependent on the in- 
come earned by the deceased, i 


` +8. We are aware of the fact that Ru- 
pees 7,000/--per annum has to be taken to 
be the: income of the Hindu undivided. 
family as such. In that income all the 
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members of the family had an equal 
share on the principle that ‘all the mem- 
bers of the joint Hindu family had equal 
shares in the property of the joint Hindy 
family. The learned single’ Judge ` has 


calculated that out of the monthly in- 


come of Rs. 600/-, the deceased was 
entitled to 1/5th; while the father and 
the three brothers were entitled to 1/5th 
each. The share of,the father, therefore, 
came to Rs, 120/- per month. Since the 
brothers were not entitled to claim com- 
pensation as legal representatives of the 
deceased under these two statutes, the 
maintenance which was received by 
them actually from the income earned 
by the. deceased cannot be taken into ac- 
count. The value of the dependency of 
the father alone has, therefore, to be 
faken into account. 


9. We, however, find no reason why 
the evidence of Hari Chand and §. P. 
Handa that the deceased was making 
Rs, 300/- to Rs. 400/- per month ` from 
separate business of slides’ and decora- 
tion should not be considered reliable. 
Giving. credence to it, we are of the view 
that this separate income of the deceased 
may be taken at Rs. 360/- per month 
which represents the mean of the two 
estimate of Rs. 300/- to Rs. 400/- p. m. 
given by these two witnesses. Since this 
income of Rə.. 360/- per month was the 
separate income of the . deceased and 
again because the father of the deceased 
was presumed to be the Karta of the 
joint family and also the only grown up 
person in the family while the brothers 
were minors, we would think that in 
the natural course, this separate income 
of the deceased must in all likelihood 
have been divided by the deceased be- 
tween himself and his father, Further; 
‘the father was the only relation who was 
entitled to succeed him. We are of the 
view, therefore, that in addition to Ru- 
pees 120/- per month which constituted 
the dependency of the father out: of the 
income for the family earned by ` the 
deceased, Rs.. 180/- per month constitut- 
ed the dependency of the, father out of 
the separate income which was earned by 
the ‘deceased. The total value of the 


monthly dependency of the father, there- ` 


fore, comes to Rs. 300/- per month. 
Questions. 2 and 3: 


10. The dependence of the legal re- 
presentatives of the deceased is called 
in this context “dependency”. It means 
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the measure of maintenance or support 
which the dependent received from the 
deceased. It may be calculated annually. 
Two methods can be.used to calculate it. ` 


` One is to calculate. the actual number 


of years for which the deceased and the 
dependents were expected to live and to 
total up the figure of annual dependency 
for that number of years. Since the 
dependency was receivable from the de- 
ceased by the dependents in annual 
instalments, a deduction on the ground 
of acceleration would have to be made 
from such a total when the court grants 
compensation in one lump sum payable 
forthwith. Further deduction will have 
to be made from such a sum by taking 
into account the risk of illness or incapa- 
city shortening the working life of the 
deceased and fatal accidents shortening 
the actual longevity of the deceased. To 
avoid these numerous calculations, an- 


_ other method is adopted and has become 


the standard one. It is to arrive at a 
figure which would represent the pur- 


‘chase of the dependency for a number 


of years which would be much shorter 
than the number of years for which the 
deceased was expected to live. Mr. Rajni 
Kant has painstakingly collected the ‘fol- 
lowing Supreme Court decisions to help 
us to arrive at the number of years for 
which the purchase of the dependency 


‘should be arrived at in the present case: 


Gobald Motor Service Ltd. v. R. M. K. 
Veluswami, AIR 1962 SC 1, Municipal 
Corporation of Delhi v. Subbagwanti, 1966 
Acc CJ 57 : (ATR 1966 SC 1750), C. K. 
Subramania Iyer v. T. Kunhi Kuttan 
Nair, 1970 Acc CJ 110 : (AIR 1970 SC 
376), Madhya Pradesh State Road Trans- 
port Corporation v. Sudhakar, 1977 Acc 
CJ 290 : (AIR 1977°SC 1189), and Mrs 
Manjushri Raha v. B. L. Gupta, 1977 Acc 
CJ 134 : (AIR 1977 SC 1158). We also 
consulted standard works on payment of 
compensation and on the law of torts. 
We find that the fixation of the number 
of years for the purchase of dependency 
depends on the number of years that the 
deceased was expected to live had he 


. not died in ‘the accident, — 


11i. The basis of this method is that 
the actual number of years for which the 
deceased was-expected to live is shorten- 
ed by off-setting against it the risk of 
untimely death or incapacity to work 
caused by accident and- illness. Since 
these. off-setting factors are such as have 
to be taken into account.in every case, 
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the difference is caused only by the age of 
the deceased atthe time ofhis death and 
the number of years he was expected to 
live had he not died in the accident. ` 

12. First, it is useful to refer to the 
description of this method by Lord 
Diplock in Mallett v, Mc Monagle, 1969 


Ace CJ 312 (House of Lords) paragraph _ 


41, Lord Diplock says that the commonly 
accepted method of working out the com- 
pensation is to provide the dependent 
legal representatives of the deceased 
with “a capital sum which with prudent 
management will be sufficient to supply 
them with material benefits of the same 
standard and duration as would have 
been provided for ‘them out of the earn- 
ings of the deceased had he not been 
killed by tortious act”. 

13. As 'for the actual number of years 
to be adopted as the average for the 
purchase of the dependency when the 
deceased is a normal healthy man, Win- 
field on Torts, quoted in Amarjit Kaur’s 
case (1969 Acc CJ 286) (Delhi) (supra); 
states the law as follows: 

‘In the case of death of a normal 
healthy man, the maximum number of 
years assuming full dependency ‘is likely 
to be between 12 and 15 years.” 


Lord Diplock in Mallett’s case gives a 


‘ somewhat more liberal average in the 
following words: 

“Courts have not infrequently award- 
ed 16 years’ purchase of the dependency, 
It ig seldom that this number of years 
purchase is: exceeded. It represents the 
capital value of an annuity certain for 
a period of 26 years at interest rates of 
4 per cent; 29 years at interest rates of 
44 per cent or 33 years at interest rates 
of 5 per cent. Having regard to the un- 
certainties to be taken into account 16 
years would appear to represent a 
reasonable , maximum number of years’ 
purchase where the deceased died in his 
twenties, Even if the period were ex- 
tended to 40 years, i.e. when the deceas- 
ed would have attained the age of 65, 
the ‘additional number of years’ purchase 
at interest rates of 4 per cent would be 
less than four years, at 44 per cent would 
be less then 24 years and 5 -per cent 
would be little more than one year.” ” 
In the present case, the deceased was 
28 years old and healthy. Due to the 
lacuna in the statutes referred to above, 
we have not been able to take into ac- 
count the dependency of the brothers of 
the deceased as they are not his legal 
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- representatives. For these two reasons, 
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we think it would be appropriate to take 
the maximum as adopted by Lord Dip- 
lock in Mallett’s case (supra), namely 
16 years’ purchase of the dependency, on 
the special ‘facts of this case.. : 


14. In C. K. Subramania Ivyer’s case 
(AIR 1970 SC 376) (supra), the Supreme 
Court in para 13 observed that. “The life 
expectancy of the deceased or of the 
beneficiaries whichever is shorter is an. 
important ‘factor’. In the present case, 
we find that the father of the deceased 
who is the claimant before us, was 66 
years of age in 1962 when the deceased 
died. He is still before us and we are 
pleased to find him an active person in 
good health who may live for some more 
years. The average life expectancy for 
the purpose of determining the number 
of years 'for which the dependency should 
be purchased is only 16. The actual period 
of the survival of the claimant after the 
fatal accident exceeds the average life 
expectancy of the deceased for this parti- 
cular purpose. We have, therefore, to go 
by the average life expectancy of the 
deceased which is shorter than the ac- 
tual life span of the claimant after the 
fatal accident. . 


15. The value of the dependency 
which can be claimed by the father of 
the deceased at Rs, 300/- per month 
come to Rs: 3600/- per year and Ru- 
pees 57,600/- for 16 years. 


16. Mr. Rajni Kant argued that due 
to the acceleration of the payment being 
made in lump sum to the claimant, a 
deduction should be made ‘from this 
amount which has been determined for 
being awarded to the claimant as com- 
pensation. This would have been done 
if the compensation had been assessed] 
on the basis of the probable longevity 
of the. deceased, But as pointed out by 
Lord Diplock in MalWett’s case (1969 Acc 
CJ 312) (supra) the average of 16 years 
has been arrived at far below the ex- 
pected longevity of the deceased. Apart 
from the calculation made by Lord: Dip- 
lock, we may observe that.the rate of 
interest now current in India ‘is much 


‘higher than the rate of interest which 


has been taken into account by Lord 


. Diplock, even in respect of annuity pay- 


able annually. We are not, therefore, 
inclined to make any deduction from the 
compensation payable to ane claimant on 
that account, 
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17. The amount of Rs. 11,250/- award- 
ed by the learned single Judge (though 
containing arithemetical error according 
to Mr. Rajni Kant) has already been paid 
.to the appellant-claimant by the respon- 


dent Corporation, Deducting that amount’ 


from Rs, 57,600/- the remainder payable 
to the claimant by this order in this ap- 
peal comes.to Rs. 46,350/-. We order that 


the respondent- Corporation shall pay to ` 


the claimant this amount of Rs. 46,350/- 
with interest at six per cent per annum 
till realisation. 

18. The cross-objection related mainly 
to the mistake of the learned single 
Judge in arithmetical calculation. Since 
the amount of compensation has been 
enhanced by us that mistake is not now 
material as the credit for the whole of 
the payment has been given to the Cor- 
poration as above. 


19. The appeal is allowed in the above 
terms with no order as to costs. 
Appeal allowed, 


T AIR 1981 DELHI 77 
l J. D. JAIN, J. 


Parmeshwari Das Khanna, Appellant v. 
Bhola Nath Parihar, Respondent. 


Second Appeal No. 84`of 1973, D/- 12-5- 
1980.* 


(A) Specific Relief Act (47 of 1963), 
Sec. 38 — Permanent injunction — Ten- 
ant putting new floor at a lower plinth 
level — Amounts to reconstruction and 
structural change — Distinction between 
repairs and alterations in building, stated: 


A tenant is under a contractual obliga- 
tion not to indulge in any act of waste 
or damage to the demised premises dur- 
ing the term of tenancy and he is bound 
to restore the premises in sound condi- 
tion after getting it duly repaired at the 
time of vacating it. The tenant cannot 
make structural additions and alterations 
without the consent of the landlord and 
the alterations that are not authorised 
would amount to breach of the implied 
covenant ‘mentioned in cls. (mf and (of 
of Section 108 of the T. P. Act. The im- 
pairment of a building has to be examin- 


ed from the point of view of owner and 


not from the point of view of the tenant 


*From judgment and decree of H. K. $, 
Malik, Sr. Sub. J. (with enclosed Ap- 
pellate Powers), Delhi, D/- 12-10-1972, 
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and an alteration of. structural nature 
by the tenant would certainly entitle the ` 
landlord to ask for relief by way of in- 
Junction of appropriate nature. > 
(Paras 5, 6) - 


A repair simply implies renewal and 
replacement of parts that have decayed 
and when that is done the new is put in 
place of the old. So if the floor of a 
house has become rottan, the tenant must 
put a new floor but he is. not entitled 
to make any kind of alteration i e. by 
lowering it or by making any other 
change in any portion of the building. 


“Where the old ‘floor was dug .deep by 


one foot by the tenant and a new floor 
relaid at a lower plinth level it. would 
tantamount to reconstruction and structu- 
tal change in the shop and not merely a 
repair. So even though the original suit 
was for prohibitory injunction the court 
was justified in granting mandatory in- 
junction on the tenant actually committ- 
ing breach of his legal obligation for 
keeping the demised premises intact. 
AIR 1967:SC 643 and (1979) 1 Ren CR 
407 (Delhi) Rel, on. 

(Para 6) 


Bj Specific Relief Act (47 of 1963), 
Sec. 38 — Delhi Rent Control Act (59 
of 1958), Sec. 14 (1) (j) — Tenant mak- 
ing alterations in demised premises — 
Permanent injunction sought by landlord 
— Remedy not barred by S. 14 (1) (j) 


‘of the Delhi Rent Control Act (59 of 


1958). 


The cause of action envisaged by Sec- 
tion 14 (1) (i) of the Delhi Rent Control 
Act (59 of 1958), is substantial damage 
to the demised premises and every act 


- of waste or structural alteration will not 


entitle the landlord to obtain an order 
of eviction. In other words, the provi- 
sions of Delhi Rent Control Act are more 
stringent in this respect and the land- 
lord need not resort to proceedings for 
eviction of the tenant if another suitable 
remedy under the general law is avail- 
able to him. An injunction is a judicial 
process by which one who has invaded 
or has threatened to invade the rights, 
legal or equitable, of. another is restrain- 
ed from continuing or commencing such 
wrongful act, It may be either manda- 
tory or prohibitory; the object of an 
order or decree for injunction being 
generally protective and preventive 
rather than restorative, though it is not 
necessarily confined to the former. The 
word “obligation” includes every duty 
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enforceable by law. So when a legal duty 
is imposed on a person in respect of an- 
‘other. that other is invested with a cor- 
responding legal right. : Accordingly . an 
injunction:can be granted to the plaintiff- 
landlord to prevent the breach of an 


obligation existing in his favour under’ 


the tenancy when the defendant-tenant 

invades or threatens to invade the plain- 
tiffs risht by using the demised premises 
in a way not consistent with the coven- 
ants of the lease or when he alters the 
structure of the building by making ex- 
cavation or unauthorised construction etc. 
on the leased premises. The remedy of 
permanent injunction and the remedy 
under Sec. 14 (1) (i) of the Delhi Rent 


Control Act are two different remedies - 


meant to meet different situations. al- 
though in a given case the landlord may 
be entitled to both of them but not al- 
ways so, Where the tenant has made 
substantial alterations in’ the demised 
premises, landlord: is entitled to relief 
by way of.injunction even though he 
may not be entitled to claim eviction of 
the’ tenant under Delhi. Rent Control Act. 


(Paras 7, 8) 
‘Cases Referred : Chronological Paras 
(1979) 1 Ren CR 407 (Delhi) “5 


AIR 1967 SC 643 : 1966 All LJ 1053 8 


_ J.-R. ` Tandon, for Appellant; Prem 
Chand, for Respondents. ` 


x JUDGMENT :— The facts giving. rise 
to this regular second appeal succinctly 
are that the appellant has been in oc- 
cupation of shop No. VIII/328,. Bazar 
Ajimeri Gate, as a tenant under the re- 
spondent on a’ monthly rent of Rs, 18.60 
. aince early fifties. There ‘asa platform 
in front ofthe said shop which-was 2.2” 
higher: than the leve! of foot-path The 
level of the floor inside the shop was at 
the same height fromthe pavement. How- 
ever, the appellant lowered the level of 
the platform by about. 1” without the con- 
sent and permission of the respondent- 
landlord. He also replaced the wooden 
shutter with an iron shutter likewise. He 
intended evento lower the level of the 
floor of the shop so as to bring it to the 
level of the platform in. front of -the 
shop.: This necessitated -dismantling of 
the existing floor and lowering the plinth 
‘of the shop by” T. On coming to know 
‘of it the resporident-landlord objected to 
the same but in vain. Finding that the 
appellant was adament the respondent- 
landlord instituted a suit for injunction 
as far back as June 1965, to restrain the 


x 
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‘not tantamount to alteration’ in 
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appellant from flowering the level of the 
floor of the shop and effecting any other 
alteration in the same. 


2. The appellant resisted, inter alia, 
contending that suit for perpetual Injunc- 
tion as framed was not maintainable in- 
asmuch as he was merely repairing the 
floor of the shop, which was uneven in 
order to bring it to the level of the plat- 
form outside. He. asserted that he had 
put up the’ iron shutter at a very heavy 
cost with the consent of the respondent- 
landlord and even otherwise he ‘was 
within his right to put the shutter to pro- 
tect his property lying in the shop.. 

It was urged that it was for the stage 
of convenience of the customers that 
the ‘floor of the shop which was uneven 
was being lowered and brought to the 
level of the platform outside: as there 
was a possibility of customers stumbling 
over the same. He denied that he had- 
any intention to carry out any altera- 


‘tions in. the structure of the shop as 


such. In other words his plea was that 
the lowering of the floor of the shop was 
the 
structure of the shop and. it was. just a` 
necessary, repair which he could do in 

his own right as a tenant. It was fw! 
ther urged- that mere relaying of the 
floor did not in any manner prejudice 
the security of the building; rather ` it 
would make the shop better „serviceable, 


-3. The trial proceeded on the follow- 
ing issues: 

‘1...Whether the suit is maintainable 
in the present form ? 

2: Whether the plaintiff is entitled 
to the injunction prayed for ? i 

a: Relief. i 


4. The ‘trial aiuit ‘ind: issue ` No. 2 
for the appellant and’ dismissed the suit 
of the plaintiff-respondent. Consequent- 
ly the latter preferred an appeal which 
was accepted by an Additional District 
Judge vide his’ judgment. dated 12-10-. 
1972. However, the appellant did not 
have the patience to wait for the. deci- 
sion of the appeal and taking full ad- 
vantage of the temporary respite’ from 
ad interim injunction he translated his 
threat into action and actually lowered 
the’ level of the floor and. relaid it, 
Hence while accepting the: appeal the 
learned Additional District Judge took 
note of the change in the situation and 
granted -the respondent-plaintiff a de-. 
eree for omendatory injunction directing 
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the appellant to restore the floor to: its 
original condition. 


5, Evidently the. controversy Iles in 
a narrow compass, the only crucial point 
for determination being as to whether 
the act. of the appellant in lowering the 
floor of the shop amounts to structural 
alteration as to call for relief by way, 
of injunction. As observed earlier’ the 
appellant was determined to do so and 
he lost no. time the moment he got an 
opportunity to carry out his design, 
Ex. P. 1 is the rent note dated 8-3-1951 
which was executed by the appellant 
in favour of the defendant at the in- 
ception of the tenancy. It inter alia 
contains a stipulation by the appellant 
that he would not indulge in. any act 
of waste (torphor) in the shop in ques- 
tion and that he would get it repaired 
as and when need be during the course 
of tenancy. : 

It further recites that he was handed 
over possession of the shop in sound 
condition after necessary’ repairs had 


been carried out and that he would de- ` 
possession of the shop: 


liver back the 
_{n perfect condition after getting neces- 
sary repairs done at the time of vacat- 
ing it. It is thus crystal clear that the 
appellant was under a contractual obliga- 
tion not to indulge in any act of waste 
or. damage to’ the demised premises dur- 
ing the 
bound to restore the shop in sound con- 
dition after getting it duly repaired at 
the time of vacating it. That. apart, 
Section 108 of the Transfer of Property 
Act sets out in a convenient form the 


implied covenants subsisting in a- lease’ 


which are, of course, applicable in the 
absence of a contractor local ‘usage to 
the contrary. Under CL’ (m) thereof, the 
lessee is bound to ‘keep and.on the ter- 
mination of the lease to restore:-the pro- 
perty in as good condition as it was at 
the time. when- he- was ptt in possession, 
subject only- to the changes caused by 
reasonable wear and tear or irresistible 
force. Further clause (0) required the 
lessee to use the: property ‘as a person 


of ordinary. prudence who would use ‘it 


as if it were his own and he is forbidden 
to pull down or damage -the building 
belonging to the lesser. or commit any 
other act which is destructive: or per- 
manently injurious thereto. ‘Thus the 
tenant must keep the propérty iñ as 
good condition as he found it and he 
must yield up the property in ‘the same 


Parmeshwari. ‘Das v. Bhola Nath - 


_ in clause (o). 


term’ of tenancy and he was. 
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condition subject only to ‘fair wear and 
tear and irresistible — force. In other 


words: the tenant cannot make structural} 
additions and. alterations without the 


, consent of the landlord and the altera- 


tions that are not authorised would 
amount -to breach of the implied cov- 
enant, mentioned in clause. (m) as also 
Hence the covenant for 
general repair in the instant case has to 
be construed with reference to the condi- 
tion of the building at the commence- 
ment of the tenancy. A repair simply 
implies renewal and replacement of parts 
that have decayed and when that is 
done the new is put in place of the old- 
So if the floor of a house has become 
rotten, the tenant must put a new floor 


“but he is not entitled to make any kind 


of alteration i.e. by lowering it or by 
making any other change in any portion 
of the building. No doubt a repair may 
require a renewal or replacement but 
vall. replacements or renewals are not 
necessarily repairs and it may amount 
to reconstruction. i 


Repair essentially implies a restoration 
of the stability or. safety of a subsidiary 
part of a building’ _or' any portion of it 
and it would not take within its sweep 
the reconstruction in entirety of the sub- 
ject matter. Having regard to the ad- 
mitted ‘fact that the’ old floor was dug 
deep by one foot and a new floor re-!- 
laid at. a lower plinth level there cap 
be no room for doubt that it is tanta- 
mount to reconstruction and structural 
change in ‘the ‘shop and not merely a 
repair as ` explained aboye In Man- 
mohan ‘Das Shah v. Bishim Das, AIR 
1967 SC 643. the Supreme Court while 
dealing with a’:case. under Section 3 (1) 
(c) of.U.. P. (Temporary) Control of Rent 
and Eviction Act was concerned witb 


_the meaning of the éxpression ‘material 


alteration’ used therein. It. was found 
by the Court-of first instance as well as 
the first. appellate. court’ concurrently 
that.the respondent-tenant-in that case 
had carried out alterations without ob- 
taining the consent of: the « appellants- 
landlords. The alterations cqnsisted of 
lowering of the floor level of the shop 
by about 14 by. excavating earth there- 
from and putting up a new floor of 
lowering ‘correspondingly. the front. door 
which entitled cutting and removal of 
the plinth band on which the door rest- 
ed,:of lowering likewise the level of the 


staircase in- the shop and putting. up 
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‘new steps thereto and lastly of lowering - 


the height of the Chabutara outside the 
shop so as to correspond it to the new 
level of the ground floor of the shop. 
Having regard to the same their Lord- 
shins. observed as under :— 


“Without attempting to lay down any 
general definition as to what material 
alterations mean, as such a question 
would depend on the facts and circum- 
stances of each case, the alterations in 
the present case must mean material 
alterations as the construction carried 
out by the respondent had the effect of 
altering the form and structure of the 
accommodation. The expression ‘mate- 
rial alterations’ in its ordinary meaning 
would mean important alterations, such 
as those which materially or substan- 
tially change the front or the structure 
of the premises. It may be that such 
‘alterations in a given case might’ not 
cause damage to the premises or its 
value or might not amount to an un- 
reasonable use of the leased premises 
or constitute a change in the purpose of 
the lease,” : 


Their Lordships finally concluded” with 
the ‘following. observations :— 

“These are clearly structural altera- 
tions which are not only material- altera- 
tions but are such as, to give a new face 
to the form and structure of the pre- 
MISES sses.. As already stated even 
if the alterations did not cause any 
damage to the premises or did not sub- 
stantially diminish their value they 
were material alterations and on that 
basis alone the appéllants were entitled 
to evict the respondent.” 


Only recently this Court Rajinder Sachar 
J.. had to consider a similar situation in 
Smt. Vidyawati v. Bhup Singh, (1979) 1 
Ren CR 407 which was a case under 
Section 14 (1) (j) of Delhi Rent Control 
Act. It was found that the tenants had. 
lowered the floor levels of two shops 
by 1’ — 74” and it was held by his Lord- 
ship that it amounted to substantial 
damage. The learned Judge observed: 

“I should have thought that if once a 
finding is given by the lower appellate 
court that floor had been lowered by 


the respondent the ‘further findirig about. 


the damage would automatically. ‘be the 
inevitable consequence”. i 
‘6. Thus the approach of the learned 
Additional © District Judge is perfectly 
correct and sound. The impairment of 


i 
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tion of appropriate, nature. 


A. I. R, 
a building has to be examined from the 
point of view of owner and not from 
the point of view of the tenant and an 
alteration of structural nature by the 
tenant would certainly entitle the land- 
Jord to ask ‘for relief by way of injunc- 
It certainly 
amounts to a breach of an obligation 
existing in favour of the landlord under 
the terms of the lease -whether express 
or implied and the: landlord is entitled 
to restrain the tenant from doing so, 
In the instant casé the tenant taking 
advantage of the absence of interim in- 
junction was able to circumvent the law, 
So the learned Additional District Judge 
was justified in moulding the relief and - 
grant the decree having regard to the 
change in situation. So even though 
the original suit was for prohibitory in- 
junction the appellate court was justi- 
fied in granting mandatory injunction on 
appellant actually committing breach of 
his legal obligation for keeping the de- 
mised premises intact. Indeed it would 
appear from the sequence of events that 
the appellant had planned well and he 
contrived systematically first to lower 
the level of the platform then to replace 


. the wooden shutter with an iron shutter 


and finally to lower the floor of the 
shop itself. So even though grant of 
injunction is a discretionary relief, the 
discretion vesting in the Court has been , 
judiciously and ‘fairly exercised by the 
appellate Court in the instant case. 


7. The learned counsel for the appel- 
lant then contended that the respondent- 
landlord is not entitled to the relief of 
mandatory injunction when an equally 
efficacious remedy by way of eviction 
of the appellant under clause (j) of Sec- 
tion 14 (1) of the Delhi Rent Control 
Act is available to him. The said clause 
entitles’ a landlord to seek eviction of 
the tenant on the ground that the latter 
has whether before or after the com- 
mencement of the said Act caused or 
permitted to be caused substantial 
damage to the premises. Thus the cause 
of action envisaged therein precisely is 
substantial damage to the demised pre- 
mises and every act of waste or struc- 
tural alteration will not entitle the land- 
lord to obtain an order of eviction. In 
other words, the provisions of Delhi Rent 
Control’ Act are more stringent in this 
respect and the landlord need. not re- 
sort to proceedings ‘for eviction of the 
tenant if-another suitable remedy under 
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the general law is available to him. 
Chapter VIII of the Specific Relief Act 
deals with relief of injunction which 
may be granted to the plaintiff to prè- 
vent the breach of an obligation exist- 
ing in his favour, whether expressly or 
by implication. An injunction is a judi- 
cial process by which one who has in- 
vaded or has threatened to invade the 
tights, legal or equitable, of another is 
restrained from continuing or commenc- 
ing such wrongful act. It may be either 
mandatory or prohibitory: the object of 
an order or decree for injunction being 
generally protective and preventive 
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rather than_restorative, though it is not ` 


necessarily confined to the former. The 
word “obligation” includes every duty 
enforceable by law. So when a legal 
duty is imposed on a person in respect 
of another, that other is invested with 
a corresponding legal right, Accordingly 
an injunction can be granted to- the 
plaintiff-landlord to prevent the breach 
of an obligation existing in his favour 
under the tenancy when the defendant- 
tenant invades or threatens to invade the 
{plaintiffs right by using the demised 
premises in a way not consistent with 
the covenants of the lease or when he 
alters the structure of the building by 
making excavation or unauthorised con- 
struction etc. on the leased premises. 


8. It bears repetition that the tenant 
is under a legal obligation to keep the 
demised premises in the same condition 
and injunction would be the proper re- 
medy to prevent him from making any 
structural alteration which may change 
the appearance of the demised premises, 
even though it may not amount to 
substantial damage within the meaning 
of clause (j) of Section 14 (1) of Delhi 
Rent Control Act. Needless to say that 


these are two different remedies meant- 


to meet different situations although in 
a given case the landlord may be entitled 
to both of them but not always so. 
Hence the respondent-landlord in this 
case is entitled to relief by way of in- 
_ {junction even though he may not be en- 
titled to claim’ eviction of the appellant 
under Delhi Rent Control Act. The con- 
tention raised by the counsel for the 
appellant, therefore, is absolutely devoid 
of any force. Hence grant of mandatory 
injunction by the lower appellate court 
was the only appropriate relief- which 
could be granted in view of the changed 
1981 Delhi/6 IV G—19 
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circumstances and high handed conduct 
of the appellant, 


9. To sum up, therefore, I find no 
merit in this appeal. It is accordingly 
dismissed with costs. Counsel-fee 
Rs. 200, g 
i Appeal dismissed, 
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The National Electric Supply and 
Trading Corporation Private Ltd., Appel- 
lants v, Union of India and others, Re- 
spondents, 


F. A. O. (OS) No, 89 of 1969, D/- 10-12- 
1980.* ; 


Electricity Act (9 of 1910), Ss. 5 (1), 
7-A, and 52 Business of supplying 
electricity — Sale of, to State Electricity 
Board Dispute regarding purchase 
Price referred to arbitration — Determi- 
nation is ‘award’ subject to Arbitration 
Act — Can be made Rule of Court, (Ar- 
bitration Act (1940), Ss. 14, 16, 46 and 
47). Order of Prakash Narain, J., D/- 
30-9-1969 (Del), Reversed . 


Where the business of supplying elec- 
tricity in any specified area is sold by 
licencee to the State Electricity Board 
under Section 5 (1) but due to difference 
or dispute regarding purchase price the 
same is referred for determination of 
purchase price to arbitration under Sec- 
tion 7A (1), any determination so arriv- 
ed at will be an award and will be sub- 
ject to the Arbitration Act. (Para 13) 


Reading Sections 52, 5 (2), 7A (1) and 
(2) it is clear that the whole scheme of 
the Act is that if there is a difference 
and dispute about the purchase price the 
matter has to be determined in terms of 
Section 7A by arbitration. Even in the 
absence of a provision like Section 52 of 
the Act the provisions of Sections 46 and 
47 of the Arbitration Act would have 
made a determination under Section 7A 
(1) subject to the provisions of the Arbi- 
tration Act, (Para 13) 


Held that the determination of the 
purchase price by the officer to whom 
the dispute was referred was ‘award’ and 


“Against judgment of Prakash Narain J. 
D/- 30-9-1969. f 
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-hence could be made rule of the Court, 
The view that the officer acted only as 
an evaluator and not as an arbitrator 
was not correct, Order of Prakash 
Narain, J., D/- 30-9-1969 (Delhi), Revers- 
ed. (Paras 12, 13) 

S. L. Bhatia, for Petitioner; Miss Rekha 
Sharma, for Respondents. 


“SACHAR, J.:— This is an appeal 


against the order of Prakash 
Narain, J. (as his Lordship then 
was) by which he held that 


the report of Mr. Bhatia, dated 31- 
12-1963 was not an award, but only an 
evaluation report and consequently that 
the application filled under Sections 14 
and 16 of the Arbitration Act for filing 
the: award and the objections filed by 
the appellant under Section 30/33 of the 
Arbitration Act were not maintainable, 
and dismissed both the applications, 


2, A decade of frustrated waiting 
seems to have made the appellant revise 
his position with regard to his objections 
under Sections 30 and 33 of the Arbitra- 
tion Act, which he is not pressing. At 
the time when he filed his: objections a 
decade back he was optimistic enough to 
hope for getting more amount than 
awarded by Mr, Bhatia. Reality however 
seems to have sobered him and now he 
restricts his claim only to what Mr. 
Bhatia awarded. But before he car get 
this amount, it has to be found that the 
report of Mr, Bhatia was an award by 
the arbitrator and that. is what Mr, 
Bhatia the learned counsel for the appel- 
lant has persuaded us to hold. 

3, The appellant was engaged in the 
business of supplying electricity to the 
Township of Narela. The auestion of 
supplying and generation of electricity is. 
dealt with by Indian Electricity Act, 1910 
(hereinafter to be called the Act). Sec- 
tion 3 of the Act empowers the State 
Government to grant licence to any per- 
son to supply energy in. any specified 
area or place electricity lines for the 


conveyance and transmission of energy. 


Section 28 of the Act lays down that no 
person other than the licensee shall en- 
gage in the business of supplying energy 
to the public except with the previous 
sanction of the State Government and in 
accordance with such conditions as the 
State Government may fix in this be- 
half. 

4, The Chief Commissioner, Delhi 
Administration, in exercise of the powers 
under Section 28 (1) of the Act granted 
a sanction to the appellant to engage in 
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the business of supplying energy within 
the limits of notified Committee in 
Narela vide his order of 25-5-1950. The 
said sanction was subject to the condi- 
tions specified in the Schedule and such 
conditions as may from time to time be 
imposed by the Commissioner, Clause (7) 
of the conditions laid down that sanction 
granted may be revoked or withdrawn 
at any time for breach of the above con- 
ditions and that the sanction may also 
be revoked by the Chief Commissioner 
devegeeas for any other reason after giving 
the company at least 6 calendar months’ 
notice in writing. This clause (7) also 
provided that on the revocation of sanc- 
tion by the Chief Commissioner the pro- 
visions of Sectien 5 of the Indian Elec- 
tricity Act 1910 and those contained in 
4th Schedule to the Electricity Act 1948 


will apply so far they will be appropri- 


ate, 


5. By virtne of the power under Sec- 
tion 28 (1) of the Act read with cl. (N 
of Conditions of sanction the Chief Com- 
missioner by an order of 24-1-1961 gaz- 
etted in the Delhi Gazette of 9-2-1961 
revoked the sanction granted to the ap- 
pellant and also gave notice that the said 
sanction shall stand revoked on the Ist 
August, 1961, 

6. Section 5 provides that where the 
State Government revokes the license of 
a licensee certain consequences will en- 
sue, amongst them being that if the State 
Electricity Board is willing to purchase 
the undertaking ......... the licensee shall 


sell the undertaking to the State Electri- 


city Board. In the present case Delhi 
Electric Supply Undertaking had express- 
ed its readiness to purchase the under 
taking. : 

7. Sub-section (2) of Section 5 pro- 
vides that where an undertaking is- sold 
under sub-section (1)......... the purchaser 


. Shall pay to the licensee the purchase 


price of the undertaking determined in 
accordance with the provisions of sub- 
section (1) of Section 7A, or as the case 
may be, sub-section (3) of that section, 


8. Section 7A (1) lays down that where 
an undertaking of a licensee, not being 
a local authority, is sold under sub-sec- 
tion (1) of Section 5, the purchase-price 
of the undertaking shall be the market- 
value of the undertaking at the time of 
purchase or where the undertaking has 
been delivered before the purchase 
under sub-section (3) of that section, at 
the time of the delivery of the under- 
taking and if there is any differenca or 
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dispute regarding such purchase price, 
the same shall be determined by arbi- 
tration. 


9. Sub-section (4) of Section 7A fur- 
ther lays down that where an undertak- 
ing of a licensee is purchased under Sec- 
tion 6, the purchase price shall be the 
value thereof as determined in accord- 
ance with the provisions of sub-secs, (1) 
and (2), The proviso further lays down 
that there shall be added to such value 
such percentage, if any, not exceeding 
20 per centum of that value as may be 
specified in the license on account of 
compulsory purchase. 


10. Evidently there was a dispute with 
regard to the price to be paid to the ap- 
pellant for the sale of the undertaking. 
A letter, therefore, was addressed by the 
appellant on 7-3-1963 to the Ministry of 
Irrigation giving its agreement to refer 
all the disputes to arbitration, After 
some further talks the appellant appar- 
ently was asked and did put in writing 
his agreement to handover the undertak- 
ing on certain terms as disclosed in his 
letter of 21-10-1963. The letter clearly 
mentions that the total compensation to 
be paid to the undertaking shall be the 
market value plus a solatium of 20% 
and the market value of the undertaking 
shall be determined by Mr. H. L. Bhatia. 
In reply to this the Delhi Administra- 
tion, through its Development Commis- 
sioner wrote on 24-10-1963 accepting the 
terms and conditions indicated by the 
apnellant and informing him that the 
Delhi Electricity Supply Undertaking and 
the Municipal Corporation was being re- 
quested to takeover the undertaking and 
also Mr, Bhatia, Chairman of Punjab 
State Electricity Board was being re 
quested to take up the work in connec- 
tion with the determination of the mar- 
ket value of the undertaking and also 
the quantum of the interim compensation 
to be paid. In due course Mr. Bhatia took 
up the matter and by his award of 31-12- 
1963 determined the compensation at Ru- 
pees 1,18.000/- and adding a 20% sola- 
tium worked out a total compensation at 
Rs, 2.16 lakhs. Out of this Rs. 1 lakh had 
already heen paid as interim compensa- 
tion and he directed that Rs, 1.16 lakhs 
was now to be paid to the appellant in 
full and final settlement for the transfer 
of the undertaking. He also made it clear 
that no interest will be payable on the 
balance of amount, if paid within a 
period of 2 weeks from the receipt of 
the award, 
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11. It appears that the appellant was 
also claiming equitability, admissibility 
and the quantum of compensation in re- 
spect of some other items of evaluation 
of the undertaking, which were, however, 
rejected, on which there was no mention 
in Mr. Bhatia’s award. Apparently it was 
for this reason that the appellant had 
moved the court for filing the award and 
after the same was filed had raised ob- 
jections about the non-awarding of the 
other claims, The respondents on this re- 
torted by taking the stand that Mr. Bha- 
tias report was only an evalua- 
tion and was not an award. It also took 
the stand that as Mr. Bhatia had not 
made any award, therefore, the applica- 
tion under the Arbitration Act was not 
competent, This plea found favour with 
the learned Judge, who has held that 
Mr. Bhatia acted only as an evaluator 
and, therefore, naturally his direction 
and his award could not be made a rule 
of the court under the Arbitration Act; 
he has, therefore, dismissed both the ap- 
plications filed under Sections 14 and 16 
and objections under Sections 30 and 33 
of the Arbitration Act by the appellant. 
Aggrieved he has now come up in ap- 
peal 


12. From a perusal of the judgment 
it would appear that the learned Judge 
has accepted the plea taken by the re- 
spondent that Mr. Bhatia only acted as 
an evaluator, It appears to us that con- 
clusion has been arrived at without con- 
sidering the various provisions of the Act 


‘like Sections 5, 7A and Section 52 which 


provides that where any matter is, by or 
under this Act, directed to be determin- 
ed by arbitration, the same shall be de- 
termined by............ and in all other re- 
spécts, the arbitration shall be subject to 
the provisions of Arbitration Act. The 
reason probably may have been that no 
one appeared on behalf of the appellant 
before the learned single Judge. 


13, Now the scheme of the Act is that 
Sec. 28 empowers sanction to be given 
subject to such conditions as may be fix- 
ed. In the present case clause 7 permits 
the Chief Commissioner to revoke the 
sanction and in terms provide that in 
such an eventuality Section 5 of the Act 
would be applicable. Section 5 (2) pro- 
vides in case of revocation for sale of 
the undertaking and sub-section (2) of 
Section 5 casts an obligation on the pur- 
chaser to pay to the licensee the pur- 
chase price of the undertaking to be 
determined in accordance with sub-sec- 
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tions (1) and (2) of Section 7A. Refer- 
ence to Section 7A clearly shows that 
the purchase price, if there is a differ- 
ence or dispute regarding the same, has 
to be determined by arbitration. Sec- 
tion 7A (4) which talks of the purchase 
price being evaluated clearly shows that 
it shall be determined’ in accordance 
with sub-sections (1) and (2) of Sec. 7A, 
The whole scheme, therefore, is that if 
about 
the purchase price (as undoubtedly there 
was in the present case) the matter has 
to be determined in terms of Section 7A 
by arbitration, Even in the absence of a 
provision like Section 52 of the Act the 
provisions of Sections 46 and 47 of the 
Arbitration Act would have made a de- 
termination under Section 7A (1) subject 
to the provisions of the Arbitration Act. 
The reason is that Section 46 provides 
that the provisions of Arbitration Act 
subject to certain exceptions which are 
not relevant shall apply to every arbi- 
tration under any other enactment for 


the time being in force, as if the arbitra- 


tion was being in pursuance of the agree- 
ment, In the present case, however, Sec- 
tion 52 of the Act does not leave scope 
for any argument hy the respondent that 
the determination by Mr. Bhatia, was 


anything else but an award, and subject | 


to the Arbitration Act. What, therefore, 
Mr. Bhatia was doing was a determina- 
tion by arbitration under Section 7A (1) 
of Electricity Act and the said determi- 
mation would attract Section 52 and the 
Arbitration Act will become applicable. 
In that view the only course open to the 
appellant was to move under Sections +4/ 
16 of the Arbitration Act. It is true that 
the appellant also filed objections under 
Sections 30/33 (but in view of his stand 
that he is not pressing those objections) 
the only course that could be followed 
was either to set aside the award or to 
make it a rule of the court or to remit 
the award. As there are now no grounds 
to set aside or remit the award and ‘as 
in view of our finding about the main- 
tainability of the application under Sec- 
tions 14/16 of the Arbitration Act, the in- 


, [evitable consequence would.be to make 


the award a rule of court. 


14, Miss Rekha Sharma ‘the counsel 
for the respondent did make an effort to 
persuade us to hold that Mr. Bhatia 
could not be deemed to have given an 
award, as the State Government could 
alone nominate a person who can act a5 
an arbitrator in terms of Section 7A (1). 
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We find that the objection is without 
substance because, firstly, no such objec- 
tion was taken before the single Judge 
that Mr. Bhatia could not act as an arbi- 
trator as he was not appointed by a pro- 
per authority. There was no challenge 
at all to the competency of the author- 
ity who had appointed Mr. Bhatia, The 
only objection taken was to the status of 
Mr, Bhatia, whether as an arbitrator or > 
as an evaluator. The position in law as 
we find is that Mr. Bhatia was an arbi- 
trator and not an evaluator, Even on 
facts there is no substance in this objec- 
tion because the letter of 24-10-1963 by 
which Mr, Bhatia was asked to deter- 
mine the purchase price was written in 
accordance with the decision by the 
Union Minister for Irrigation and Power 
and it clearly stated that the Delhi 
Electricity Supply Undertaking and the 
Municipal Corporation of Delhi were be- 
ing requested to takeover the under- 
taking and that the Chairman of Punjab 
State Electricity Board, Mr, Bhatia, was. 
being asked to take up the work in con- 
nection with the determination . of the 
market value, The said letter was by the 
Development Commissioner on behalf of 
Delhi Administration. There is nothing 
on record to show that this authorisa- 
tion to appoint Mr. Bhatia was not under 
the authority of the Chief Commissioner. 
This objection by the respondent, there- 
fore, fails. As a result we would allow 
the appeal, set aside the order of the 
learned single Judge and make the 
award of Mr. Bhatia dated 31-12-1963 a 
rule of the court. Decree in terms of the 
award be prepared accordingly. We also 
direct that the payment in terms of Mr. 
Bhatia’s award will be made to the ap- 
pellant within a period ‘of 2 months from 
today and if it is not paid it will carry 
an interest @ 9% per annum till the 
date of payment. 


15. We may ‘in this connection note 

an unfortunate fact. The appellant has 
Bute us photostat copy of the letter 
(which has been taken on record) from 
which it appears that some meeting had 
taken place before the Lt. Governor on | 
9-3-1977 in which the General Manager 


of the Delhi Electric Supply Undertaking 


was also present, and that it was decid-. 
ed that the balance of Rs, 1.16 lakhs 
which was outstanding from Mr. 
Bhatie’s award will be paid to the ap- 
pellant, who had also agreed to with- 
draw the suits pending in the court, The 


letter is written by „Mr. J. N. Gupta, 
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who was then Secretary, (Electricity), 
Delhi Administration, at that point of 
time, it appears that the appellant not- 
withstanding this though he met a num- 
ber of persons did not receive the 
amount, As a matter of fact when the 
matter came up for hearing before ‘us 
on 11-2-1980 we adjourned the matter 
because we were told that the represen- 
tation had been made by the appellant 
and he hoped the matter to be settled. 
We again adjourned the matter once or 
twice with the hope that the matter 
would be sorted out by the authorities. 
But today we again find that the matter 
was still at that very stage, where it 
was originally, and that is why we heard 
the appeal on merits and have given out 
judgment, It is unfortunate that in spite 
of the agreement, (if Mr. Gupta’s letter 
is a correct representation of what tran- 
spired in that meeting) a citizen should 
be made to go on waiting for getting his 
dues for a number of years, and only 
through the process of court, It is not 
necessary to deal with this aspect any 
further, 

Appeal allowed, 
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Sunder Dass, Petitioner v., Mulakh Raj 
and others, Respondents, : 


Civil Revn, No. 923 of 1980, D/- 10-12- 
1280.* 


Civil P. C. (5 of 1908), S. 151, O. 21, 
Er. 32 (1), (5) and 35 — Inherent power 
of court — Exercise of — Permanent 
injunction against judgment-debtors re- 
straining them from interfering with 
decree-holders possession of plots — 
Decree-holder’s application for issue of 
warrant of possession under S. 151 — 
Court cannot exercise its inherent 
powers, 


Decree for permanent injunction re-— 


straining the judgment-debtors from in- 
terfering with possession in relation to 
plots of the decree-holder was passed, 


The decree-holder applied under Séc-. 


tion 151 stating that the judgment-debt- 
ors have taken unauthorised possession 
of the premises therefore court -should 
issue warrant of possession against the 





*Against order of Shiv Charan, Sub. J., 
Ist Class, Delhi, D/- 31-8-1979. 
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judgment-debtors under its inherent 
power, 

Held that warrant of possession could 
not by issued by the court under its in- 
herent power under Section 151 and 
neither, it could be granted under O. 21, 
Rule 35 or Order 21, Rule 32 (5). 

Where there are specific provisions of 
the Code dealing with particular topic 
either expressly or by necessary impli- 
ration, they exclude the exercise of in- 
herent power of the court. Since the 
mode of execution of decree for perma- 
nent injunction is specifically provided 
in Order 21, Rule 32 (1), no resort can 
be had to the inherent powers of the 
court, AIR 1964 SC 993, Foll; AIR 1963 
Raj 3 and AIR. 1919 Cal 674, Distinguish- 
ed; AIR 1972 Delhi 142 (FB), Rel. on. 


(Paras 18, 19) 

Cases Referred : Chronological Paras 
AIR 1972 Delhi 142 (FB) 9 
AIR 1965 SC 1008 | ll 
AIR 1964 SC 993 j 11, 19 
AIR 1963 Raj 3 12 
AIR 1961 Punj 547 193 
AIR 1954 Trav Co 117 ` 12 
AIR 1926 All 495- 1936 All LJ 605 (FB) 
: : 10 

AIR 1919 Cal 674 12 


M. L. Rawal, for Petitioner; D. L, Mal- 
hotra, for Respondents, ; : 

ORDER :— This revision petition is 
directed against the ex parte order of 
the executing court dated 31st August, 
1979 ordering the issue of warrants of 
Possession of the property in dispute. 

2. It appears that the respondent 
No. 1, Mulakh Raj, filed a suit for a 
decree for permanent injunction restrain- 
ing petitioner, Sunder Das and one Bi- 
shamber Lal from interfering with his 
possession in relation to plots Nos, 32, 33 
and 35, Wazir Nagar, Kotla Mubarakpur, 
New Delhi, The suit of Shri Mulakh Raj 
was decreed on 27th January, 1971 and 


„a decree for permanent injunction was 


granted in his favour, 

3. In spite of the decree, the petitioner 
and Bishamber Lal disobeyed the decree 
and Mulakh Raj was dispossessed from 
the aforesaid property. 

4. Mulakh Raj then applied for exe- 
cution on the terms contained in O. 21, 
Rule 32 of the Code of Civil Procedure. 


“In view of the application of the decree- 


holder both Sunder Dass and Bishamber 
Lal were ordered to be detained in civil 
prison. . ape 

5. The appeal of the judgment-debtors 
against their detention in civil prison 
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failed and this court by order dated 23rd 
May, 1974 dismissed the Execution 
Second Appeal on behalf of the judg- 
ment-debtors (E, S. A. 19/1973). 


6. The result of the aforesaid execu- 
tion appeal was that the appeal was dis- 
missed but the period of detention was 
reduced to six weeks, 


7. It appears. that on 31-8-1975, 
practically eight years after the decree, 
the decree-holder made an application 
purporting to be under Section 151 of 
the Code of Civil Procedure stating 
inter alia, “that the judgment-debtors 
- have taken unauthorised possession of 
the premises in suit that application is 
being moved under Section 151 of C.P.C. 
submitting before this Hon’ble Court 
that this Hon’ble Court may be pleased 
to issue warrants of possession against 
the judgment-debtors under the inherent 
powers and even the orders be made to 
put the decree-holder in possession”, 


8. Thereafter the impugned order 
dated 3lst August, 1979 was passed by 
the executing Court ordering the issue 
of warrants of possession of the proper- 
ty in dispute, 

. 9. Mr. Rawal, who appears for Sunder 

Das, judgment-debtor, has contended 
that the mode of execution of decree for 


permanent injunction is provided for in~ 


Order 21, Rule 32 (1) of the Code of 
Civil Procedure and since there is no 
decree for delivery of immovable pro- 
perty no orders could be passed for issue 
of warrants of possession. In support of 
his submission, learned counsel for the 
judgment-debtor relied on the Full 


Bench decision of this Court reported as . 


AIR 1972 Delhi 142, Sarup Singh v. 
Daryodhan Singh. 

10, It is true that the decree in that 
case was for mandatory injunction. The 
observations of the Full Bench in para- 


graphs 9 and 10 are relevant and are re-. 


produced below :— 


“9 The learned counsel for the respon- 
dent has lastly urged that the Court can- 
not allow its decree to be disobeyed con- 
tumaciously and it must device some 
procedure under Clause (e) of Section 51 
of the Code and in exercise of the said 
power, the execution court must use 
force to compel the judgment-debtor to 
vacate the premises. Clause (e) contains 
a residuary provision which comes into 
play where the decree in question cannot 
be executed according to clauses (a) to 
(d) or any other provision of law, Sec- 
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tion 51 itself begins with the qualifying 
phrase “subject to such conditions and 
limitation” as may be prescribed, that is 
to say prescribed by statutory rules of 
the Code as defined by Section 2. This 
clause came up for consideration before 
a Division Bench of the High Court of 
- Punjab, Circuit Bench at Delhi in Murari 
Lal v. Nawal Kishore, AIR 1961 Punj 
547, where S. S. Dulat and D. K. Maha- 
jan, JJ. followed a Full Bench authority 
of the High Court of Allahabad, Anandi 
Lal v, Ram Sarup, ATR 1936 All 495 and 
observed that all the various modes men- 
_tioned in Section 51 were not open to 
an execution Court in every case and it 
was to be guided by the procedure laid 
down in the schedule and must resort to 
the method appropriate to each case and 
that a decree for mandatory injunction 
had to be executed by attachment and 
sale of the judgment-debtors property 
and by detention in civil prison as pro- 
vided by Rule 32 (1) of Order XXI of 
the Code and since this guide had been 
provided, no resort could be had to 
clause (e) of Section 51, 


11. The Division Bench repelled the 
argument advanced before it that the 
decree would be rendered useless unless 
it was executed in accordance with sub- 
Tule (5) and the Court observed that the 
decree had to be executed in accordance 
with Rule .32 (1) and merely because an- 
other mode of execution which was 
sought and was not available, would not 
render the decree useless, The counsel 
for the petitioner has also relied upon 
an authority of the Supreme Court in 
Municipal Corporation of Greater Bom- 
bay v. Lal Pancham, AIR 1965 SC 1008, 
in support of the proposition that there 
are certain limitations which the law 
corifers upon the powers of the Courts 
and it is duty of a Court of law not only 
te do justice but to ensure that justice 
is done only according to law and not 
otherwise. Reference may also be made 
to Arjun Singh v.-Mohindra Kumar; AIR 
1964 SC 993, where the Court observed 
that where there are specific provisions 
of the Code dealing with a particular 
topic and they expressly or by necessary 
implication exhaust the scope of the 
powers of the Court or jurisdiction that 
may be exercised in relation to a mat- 


ter, the inherent power of the Court can- | 


not be invoked in order to cut across the 
powers conferred by the Code; the pro- 
hibition contained in Code need not be 
express, but may be implied or be im- 
plicit from the very nature of things that 
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it makes for covering the contingencies 
to which it relates, 

10. Applying the dictum of the 
Supreme Court, it follows that a decree 
for injunction must be executed in the 
manner provided by Rule 32, and the 
issue of a warrant for delivery of pos- 
session in execution of a decree for in- 
junction is not justified either by R. 35 
of Order XXI or clause (e) of Sec. 51.” 

12. Mr. D. L. Malhotra, counsel for re- 
spondent No. 1, on the other hand, sub- 
mitted that if the decree for permanent 
injunction is violated, the court has in- 
herent powers to order restoration of 
possession by ordering the issue of war- 
rants of possession. In this connection he 
relied upon sub-rule (5) of Rule 32 of 
Order 21 of the Code of Civil Procedure, 
He also referred to the decisions in 
Magna v. Rustam, AIR 1983 Raj 3; Sachi 
Prasad Mukherjee v. Amar Nath Rai 
Chowdhury, AIR 1919 Cal 674; and Thu- 
kalan Poulo Avira v. Basselios Gheevar- 
ghese, AIR 1954 Trav Co 117. 

13. Before I deal with O. 21, R. 32 
sub-rule (5), it may be mentioned that 
none of these authorities have any bear- 
ing on the facts of the present case, 


14, The Rajasthan case relates to the 
violation of the interim injunction issued 
during the pendency of the suit and it 
was in this circumstance that while the 
suit was pending the Court directed for 
re-delivery of the possession, 

15. The decision given by the Calcutta 
High Court again is of no help to the 
decree-holder, In that case the plaintiff 
had brought a suit for mandatory injune- 
tion for demolition of a wall in so far as 
it was above the height limited by a per- 
manent injunction awarded against the 
defendant by a decree made in the 
plaintiffs favour. It was held that the 
suit was not maintainable and the reme- 
dy of the plaintiff was by way of an 
application for execution of a decree as 
contemplated by sub-rule (5) of Rule 32 
of Order 21 of the Code of Civil Proce- 
dure. 

16. The Judgment of the Travancore- 
Cochin, in fact, goes against the submis- 
sion made on behalf of the decree-holder. 
In fact, the observations of Menon, J., 
was that the remedy was not to apply 
for a further inJunction from the High 
Court but to enforce the decree, already 
obtained, under Order 21, Rule 32 of the 
Code of Civil Procedure. 

17. I have already reproduced the ob- 
servations of the Full Bench of this 
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Court while dealing with the interpreta- 
tion of sub-rule (1) of Rule 32 of Order 
21 of the Code of Civil Procedure. With 
regard to the scope of sub-rule (5) of 
Order 32 the Full Bench has observed in 
paragraphs 8 and 7 as under :— 


“6. Sub-rule (5) of Rule 32, under 
which the decree-holder seeks relief, 
authorises the Court to direct that the 
act required to be done, may be done, so 
far as practicable, by the decree-holder 
or some other person appointed by the 
Court at the cost of the Judgment-debtor. 
The statutory illustration illustrates the 
scope of the rule by an instance that 
were a person of little substance erects 
a building which renders a family man- 
sion uninhabitable and the judgment- 
debtor, in spite of his detention in prison 
and attachment of property, declines to 
obey the decree, the Court may remove 
the building which the decree has direct- 
ed to do and may recover the cost from 
the judgment-debtor in execution pro- 
ceedings. This shows that the act which 
is authorised by sub-rule (5) to be done’ 
consists of something which may be done 
s0 far as practicable by the decree-holder 
himself at the expense of the judgment- 
debtor. The decree of the Court directing 
the judgment-debtor to quit and vacate 
the premises cannot constitute an act 
which may, without the will and volition 
of the judgment-debtor, be done by the 
decree-holder, 


Obviously, the decree-holder cannot 
vacate the premises in place of the judg- 
ment-debtor and deliver its possession to 
himself and recover its costs, Reference 
may also be made to the distinction in 
the language of sub-rule (3) of Rule 35 
and of sub-rule (5) of Rule 32; while in 
the former, the possession is to be deliv- 
ered through its officers, in the latter the 
act is to be done by the decree-holder or 
by (and not through) another person. 
Consequently, obedience of the injunction 
to vacate cannot be done by any officer 
or other person appointed by the Court 
as well, 


7, As such, the conclusion is inevitable 
that sub-rule (5) of Rule 32 can, in the 
nature of things, not come to the aid of 
the decree-holder to obtain dispossession | 
of the judgment-debtor and it would be 
impossible to convert a suit and a decree 
for injunction into a suit and decree for 
recovery of possession and afford conse- 
quential relief in the execution depart- 
ment,” (emphasis supplied) 
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18, Therefore, resort cannot be had to 
jsub-rule (5) of Rule 32 or sub-rule (1) of 
Rule 3 either, Since the mode of execu- 
tion of a decree for permanent injunc- 
tion is specifically provided for in O. 21, 
Rule 32 (1), no resort can be had to the 
inherent powers of the Court. 


19. I have already quoted the obser- 
vations of Supreme Court in Arjun 
Singh v; Mohindra Kumar, AIR 1964 SC 
993, which have been noticed by Full 
Bench, Thus where there are specific 
provisions of the Code dealing with a 
particular topic either expressly or by 
necessary implication they exclude the 
exercise of inherent powers of the Court. 

20. As to when an order for delivery 
of possession can be passed, it can be 
gathered from the provisions of O, 21, 
Rule 35, There was no such decree in 
the present case and, therefore, no order 
could be passed for issue of warrants of 
possession, 

21, The result is that the revision 
petition succeeds. The order of the exe- 
cuting Court dated 31st: August, 1979 is, 
therefore, set aside, 

22, On the facts of the case the par- 
ties are left to bear their own costs of 
the present proceedings, 


Petition allowed, 
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SULTAN SINGH, J. 
S. Narain Singh and: another, Appel- 
lants v. M/s, Ram Gopal Madan Lal and 
others, Respondents. ' 


F. A. O. No, 269 of 1980, D/- 17-11-. 


“ 1980.* 


Civil P, C. (5 of 1908), Section 141 
O. 23, E. 1 (4); O. 39, Rr. 1 and 2 — Ap- 
plication for temporary injunction, with- 
drawn after contest — No prayer for 
_leave to file fresh application — Fresh 
_application made subsequently for same 
cause of action not maintainable in view 
nf O, 23, R. 1 (4) read with Sec, 141, 


Along witha suit filed fora declaration 
under the Arbitration Act, the plaintiff 
(Appellant) filed an application for 
injunction under O. 39, Rr. 1 and 2 re- 
straining the defendants from proceed- 
ing with arbitration. On contest by the 
defendants the Counsel for the plain- 


*From order of Prem Sagar Sharma, 
Add}. Dist. J., Delhi, D/- 15-7-1980. 
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Ram Gopal Madan Lal A. L R, 


tiffs did not press his application and got 
it dismissed by the Court. There was 
no prayer for leave to file a fresh ap- 
plication on the same cause of action, 
The plaintiffs again filed a fresh applica- 
tion for injunction which was dismissed 
by the Court for want of a prima facie 
case having been made out by the plain- 
tiffs and also on the ground that no ir- 
reparable injury would be caused to the 
plaintiffs if the relief of injunction was 
not granted, On appeal by the plain- . 
tiffs against the order of dismissal of 
the application ib was held that the said 
application for temporary injunction der 
cided by the impugned order was barred 
under O, 23, R. 1 (4) read with Sec. 141 
which made the procedure applicable to 
suits applicable to all civil proceedings 
such as an application of injunction, 
Hence the plaintiff's application was not 
maintainable, (Paras 1, 3) 


K. C. Dewan, for Petitioners; G., N, 
Aggarwal with R. K. Gupta, for Respon- 
dents. 


JUDGMENT :—— This is an appeal 
under Order 43, Rule 1 (r) of the Civil 


- P. C., 1908 (hereinafter called the Act’) 


challenging the judgment and order - of 
the Additional District Judge, Delhi dis- 
missing the appellant’s application under 
Order 39 Rules 1 and 2 of the Code for 


. temporary injunction against the respon- 


dents restraining them from proceeding 
with the arbitration proceedings. The . 
respondents carry on business at Delhi 
while the appellants carry on business 


at Malout Mandi. District Faridkot 
There have been dealings between 
the ‘appellants and the re- 
spondents. On 2ist August, 1978 the 


parties entered into an agreement which 
may be called an arbitration agreement 
whereby they agreed that in case of dis- 
‘putes relating to their dealings, the same 
would be settled through the arbitration 
of Delhi Hindustani Merchantile Associa- 
tion, Delhi. The respondents on 15th 
May, 1979, filed a claim before the said 
association for Rs, 34,297.40 against the 
appellants. The appellants on 9th June, 
1979 wrote a letter to the respondents 
sending a draft of Rs. 1000/- and disput- 
ing the claim. He also prayed for ad- 
journment of the proceedings before the 
Arbitrator. A copy of the letter was 
sent to the association. 


Similar letters were sent on 9th July, 
1979 and 23rd July, 1979 requesting for 
adjournment of proceedings before the 
arbitrator. On 9th October, 1979 the ap- 
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pellants filed a suit before the District 
Judge, Delhi under Sections 31, 32 and 
33 of the Indian Arbitration Act, 1940 
claiming a declaration that there is no 
valid arbitration agreement between the 
parties and there is no valid reference 


under Chapter ĮI of the Indian Arbitra- ' 


tion Act and as such the respondent 
No. 3, Delhi Hindustani Mercantile As- 
sociation has no authority to hold arb- 
itration proceedings between the parties. 
The appellants along with the suit filed 
an application under Order. 39, Rules 1 
and 2 of the Code. An ex parte injunc- 
tion was granted by the Additional 
District Judge, Delhi on 9th October, 
1979. The respondents filed their reply 
and written statement and on 21st Mar., 
1980 at the time of hearing of the in- 
junction application, the counsel for the 
appellants did not press his application 
and requested for its dismissal, Accord- 
ingly, the Additional District Judge, 
Delhi dismissed the appellants’ applica- 
tion under Order 39, Rules 1 and 2 of 
the Code. I may mention that there ig 
no prayer in the statements of the coun- 
sel for the plaintiffs-appellants for leave 
te file a fresh application on the same 
cause of action, It appears that the 
plaintiff-appellants also filed .a similar 
suit for declaration under the Arbitra- 
tion Act in the court at Giddarbaha, 
Tistrict Faridkot on 20-12-1979 wherein 
he obtained an ex parte injunction but 
on contest the injunction was vacated. 
An appeal was filed before the Addi- 
tional District Judge at Faridkot but the 
appeal was also dismissed on 3rd April 
1680, ; 


It is stated by the learned counsel for 
the respondents that the suit filed at 
Giddarbaha was also dismissed under 
Order 9, Rule 8 of the Code on 8th Aug- 
ust, 1980. Learned counsel for the ap- 
pellants however states that the pro- 
ceedings for restoration under Order 9, 
Rule 9 of the Code are still pending in 
the court at Giddarbaha. It appears that 
after the dismissal of the injunction 
application and the suit by the courts at 
Giddarbaha the plaintiffs-appellants filed 
a fresh application under Order 39, 
Rules 1 and 2 in the trial court on 16tb 
April, 1980. .Reply to this application 
was filed on 15th May, 1980 and after 
hearing. the parties, the trial court by 
the impugned order dated 15th July, 
1980 dismissed the plaintiffs’ application 
holding that the plaintiffs have failed to 
make out a prima facie case and _thaf 
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- they would not suffer irreparable injury 


if the relief claimed is not granted. 
Hence this first appeal by the plaintiffs. 


‘ 2, Learned counsel for the appellants 
has challenged the order of the trial 
court mainly on two grounds: (i) there 
is no dispute between the parties and 
hence there can be no arbitration and 
(ii) that the arbitration reference by the 
respondents by filing the claim on 15th 
May, 1979 before the association is in- 
valid as the same has been filed without 
the consent of the appellant and without 
any notice to them, Learned counsel for 
the appellants further submits that 
there cannot be unilateral reference, 
The trial court after taking into consid- 
eration the facts of the litigation at Gid- 
darbaha and before him came to the con- 
clusion that there was no prima facie 
case in favour of the plaintiffs-appel- 
lants, After hearing the learned counsel 
for the parties, I do not deem it neces- 
sary to go into the question whether 
there is any dispute within the parties 
and whether there is any valid arbitra- 
tion reference to the Delhi Hindustani 
Mercantile Association, This appeal can 
be disposed of on a very short point. 
Admittedly the plaintiffs filed the appli- 
cation under Order 39, Rules 1 and 2 on 
8th October, 1979 wherein an ex parte 
injunction sought for by them was 
issued by the trial court. But this appli- 
cation was dismissed as being not press- 
ed on 21st March, 1980. The question 
therefore is _whether the plaintiffs- 
appellants are entitled to file a fresh 
application for injunction on the same 
grounds on which the previous applica- 
tion was dismissed. Order 23, Rule 1 of 
the Code reads as under :— 


“1. Withdrawal of suit or abandon- 
ment of part of claim: (1) At any time 
after the institution of a suit, the plain- 
tiff may as against all or any of the 
defendants abandon his suit or abandon 
a part of his claim; 


Provided that where the plaintiff is a 
minor or other person to whom the pro- 
visions contained in, Rules 1 to 14 of 
Order XXXII extend, neither the suit 
nor any part of the claim shall be aban- 
doned without the leave of the court. 


(2) An application for leave under the 
proviso to sub-rule (1) shall be accom- 
panied by an affidavit of the next friend 
and also if the minor or such other per- 
son is represented by a pleader, by a 
certificate of the pleader to the effect 
that the abandonment proposed is, in his 
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opinion, for the benefit of the minor or 
such other person, 

(3) Where the court is satiated — 

(a) that a suit must fail by reason of 
some formal defect, or 


(b) that there are sufficient grounds 
for allowing the plaintiff to institute a 
fresh suit for the subject-matter of a 
suit or part of a claim, 
it may, on such terms as it think fit, 
grant the plaintiff permission to with- 
draw from such suit or such part of the 
claim with liberty to institute a fresh 
suit in respect of the subject-matter oł 
such suit or such part of the claim, 


(4) Where the plaintiff :— 


(a) abandons any suit or part of claim- 


under sub-rule (1), or 

(b) withdraws from a suit or part of. 
a claim without the permission referred 
to in sub-rule (3). 
he shall be liable for such costs as the 
court may award and shall be precluded 
from. instituting any fresh suit in re- 
spect of such subject-matter or such 
part of the claim. 

(5) Nothing in this rule shall be deem- 
ed to authorise the court to permit one 
of several plaintiffs to abandon a suit or 
part of a claim under sub-rule (1) or to 
withdraw under sub-rule (3), any suit or 
part of a claim, without the consent of 
the other plaintiffs.” 


3. Under sub-rule (4) a plaintiff is 
precluded from instituting any fresh suit 
in respect of the claim withdrawn by 
him. Thus if a plaintiff withdraws a 
guit, he is not entitled to file a fresh 
suit on the same cause of action. Sim- 
ilarly if the plaintiff files an application 
for the grant of a temporary injunction 
and after notice to the opposite party 
who has filed a reply and during ths 
course of arguments the plaintiff with- 
draws the application for temporary in- 
junction, it appears that the plaintif is 
debarred from instituting a fresh appli- 
cation unless there has been change of 
circumstances since the date of dismis< 
sal of the previous injunction applica- 
tion, Section 141 of the Code makes the 
[procedure applicable to the suits to all 
lproceedings in court of civil jurisdiction. 
The proceedings for the grant of tempo- 
rary injunction are proceedings in a 
civil court. Thus reading together O. 23 
and Section 141 of the Code it appears 
that the present application for tempo- 
rary injunction filed on 16th April, 1980 
decided by the impugned order dated 
(15th July, 1980 is barred under sub- 
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rule (4) of Rule 1 of Order 23 of the 
Code, On this ground alone I do not find 
any merit in the present appeal and I 
hold that the application of the plain- 
tiffs-appellants for the grant of injunc- 
tion restraining the respondents from 
proceeding with arbitration proceedings 
is not maintainable. The appeal is, 
therefore, dismissed but with no order 
as to costs. 

. Appeal dismissed, 
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D. R. KHANNA, J, 
Indian Oil Corporation Ltd., Appli- 
cant v, Multimetals Ltd., Respondent, 
Suit No. 383A of 1979, D/- 17-10-1980, 
Arbitration Act (10 of 1940), S. 20 — 
Jurisdiction of Court — Payment for 
goods received by Cheques drawn by 
petitioner on his bank at D — Collec- 
tion of payment through respondent’s 
bank at K — Court at D has jurisdiction 
to determine petition moved under S. 20, 


Where the payment for goods pur- 
chased were received by cheques which 
were drawn on petitioner’s bank at D, 
the collection of payment through re- 
spondent’s: bank at K would not make 
K, the place of payment. Hence the 
court at D had jurisdiction to determine 
the petition moved under Sertion 2), 
ATR -1935 Mad 663, AIR 1954 Madh Bha 
184 (FB), Rel. on, ` (Para 11) 


The collecting bank acted as mer@ 
agent for transmission of the money, TË 
is the bank on which the cheques are 
drawn which determines the place of 
payment, (Para 11) 
Cases Referred : Chronological Parad 
AIR 1954 Madh Bha 184 (FB) 11 
ATR 1935 Mad 663 i 1% 


V. N. Kaura, for Applicant; A, N, Pa- 
reekh, for Respondent, 


ORDER :— The only controversy 
which arises for determination in this 
petition moved under Section 20 of the 
Arbitration Act by the Indian Oil Cor- 
poration limited, is whether the Delhi 
Court has territorial jurisdiction en- 
tertain the same, 


2. According to the petitioner, it had 
effected purchase of. admiralty brass 
tubes used in petroleum refineries worth 
Rs. 25,31.898.42 from the respondent 
namely, Multimetals Limited for its 
Mathura Refinery Project. The purchase 
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order was issued at Delhi, Subsequent 
change order was also issued from Delhi 
in August, 1977. The respondent was en- 
titled to 100% payment against despatch 
of documents etc. to be presented per- 
sonally at the petitioner’s office at Jan- 
path, New Delhi within two days of the 
despatch, The documents were accord- 
ingly so presented and payments also 
received by cheques drawn on peti- 
tioner’s bankers at New Dethi, 


3. The respondent, it is next averred 
charged 28% excise duty amounting to 
Rs, 2,08,947.39 ad valorem from the peti- 
tioner on the goods supplied, while ac- 
tually no such excise duty was leviable. 
The respondent was, therefore, required 
to refund the same, but declined to do 
so, Since the contract contained an arbi- 
tration clause and it was also mention- 
ed that the Court situate at New Dethi/ 


Mathura alone would have jurisdiction 
to hear and determine all actions and 
proceedings, the present petition was 
brought. 


4, The respondent on its part hag 
contested the jurisdiction of this Court 
as according to it, the contract was com- 
pleted at Kota in Rajasthan, and the 
payments or dues were invariably alsa 
received there. No cause of action, it is 
stated, arose at Delhi, Payments were 
further stated to have been received by 
demand drafts payable to the respondent 
at Kota, though in one case a cheque 
was also delivered wrongly at New Delhi 
by the petitioner, This was said to bea 
against the practice followed by the par- 
ties as the payments were otherwise be- 
ing received at Kota. As regards the 
purchase order, it has been stated that 
though it was issued from New Delhi, it 
was signed in token of acceptance by the 
respondent at Kota, and then forwarded 
to the petitioner. The execution of tha 
change order at New Delhi had been 
controverted, 


5. In rejoinder, the petitioner re- 
asserted the jurisdiction of the Delhi 
Court, and denied that payments were 
made at Kota. All bills and documents 
relating to the contract, it is stated, were 
presented by the respondent at Delhi 


and payments also received by cheques. 


or drafts at Delhi. Those cheques were 
drawn on petitioner’s bankers at New 
Delhi. The negotiations and discussions 
about the contract were also held be- 
tween the parties at Delhi, Even the ac- 
ceptance of the purchase order was re- 
ceived by the respondent at Delhi, 
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6. Consequently, following issue was 
framed :— 


“t. Has the Delhi Court jurisdiction 
to entertain the application under Sec- 
tion 20 of tthe Indian Arbitration Act?” 

7. Each side has filed one affidavit in 
which the respective cases set up by 
them have been supported. The affidavit 
on behalf of the petitioner is by one Shri 
K. V. Guruswamy, Senior Project Man- 
ager, and from the side of the respon- 
dent of Shri S. N, Agarwal, Financial 
Controller-cum-Secretary to the respon- 
dent. In the former, it is mentioned that 
settlement of terms of the contract took 
place in Delhi in February, 1977, and 
the respondents tender too was accept- 
ed in Delhi by the petitioner on 25-4- 
1977, and the telex in that connection 
was received by the respondent at Delhi. 

8 The respondent’s affidavit stated 
that it sent the acceptance of the pur- 
chase order from Kota and so also the 
amendment, It has, however, been ad- 
mitted that at two times the payments 
were received by means of cheques 
drawn by the petitioner at its Janpath 
branch, They were collected by the re- 
spondent through its bankers at Kota. 

9. Of the documents filed on record. 
the purchase order dated 2-6-1977 was 
issued from Delhi, and their despatching 
point and price basis mentioned were 
f.o.r. Kota, Clause (21) relating to pay- 
ment was to the following effect :— 

"100% payment against despatch of 
documents (invoice, Inspection’s Release 
Note, Test Certificates certified by 
Lloyds, R/R etc.) tọ be presented per- 
sonally to the Finance Manager, Indian 
Oil Corporation Limited (Refineries and 
Pipelines Division), Mathura Refinery 
Project, Indian Oil Bhawan Janpath, 
New Delhi-110001, within 2 days after 
despatch...........064. The payment shall be 
released at the earliest but not later 
than 7 days from the date of presenta- 
tion of documents.” 


10. The respondent also sent the ac- 
knowledgment copies of the purchase 
order in token of its acceptance to Engi- 
neers India Limited, Delhi, by a letter 
dated 19-7-1977. Two cheques of the 
amounts of Rupees 6,98,806.50 and Ru- 
pees 3,52,405.15 drawn on the petitioner’s 
Delhi-bank were also received from the 
side of the respondent at Delhi. So were 
the bank drafts got issued by the peti- 
tioner received by the respondent at 
Delhi, Annexure ‘C’ attached with the 
affidavit filed by the petitioner, further 
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shows that meetings between the parties 
where terms of the contract were settl- 
ed, took place at Delhi from 16-2-1977 
to 18-2-1977. The minutes bear the sig- 
Ratures of both the parties. The telex of 
the purchase order was also received by 
the respondent at Delhi from the peti- 
tioner. The acknowledgment copies of 
the purchase order and the change order 
were despatched by the respondent ta 
Engineers India Limited at Delhi, 

1i. With this background of the facts, 
it is apparent that the Delhi court has 
jurisdiction to try this petition, Respon- 
dent’s tender for the supply of goods 
was received at Delhi and its acceptance 
also took place by the petitioner at 
Delhi. In fact the meetings in which the 
various terms of the contract were. set- 
tled took place between the parties at 
Delhi and the minutes thereof were 
signed by both of them at Delhi. The 
telex of the purchase order which 
petitioner later placed with the respon- 
dent was received on latter’s behalf by 
its representative at Delhi, The bills for 
payments were presentable by the respon- 
dent at Delhi and they im fact were so 
presented. Some of the payments were 
received by cheques which were drawn 
on plaintiffs bank at Delhi. Simply be- 
cause the respondent got them collected 
through its bank at Kota would not 
make that the place of payment. The 
collecting bank acted as mere agent for 
transmission of the money. It is the 
bank on which the cheques are drawn 
which determines the place of payment. 
See in this regard the Full Bench deci- 
sion ` of the Madras High Court in 
K. E. P. V. Venkatachalam Pillai v. 
Rajaballi M. Sajun, AIR 1935 Mad 663. 
Similarly part of cause of action arises 
at a place where presentment for pay- 
ment has to be made vide J, N. Sahni 
v. State of Madhya Bharat, AIR 1954 
Madh Bha 184 (FB). : 


12, I therefore decide. the issue in the 
affirmative. The arbitration agreement is 
directed to be filed in Court. 


13, In terms thereof the disputes 
inter se parties are referred to the arbi- 
tration of a. person selected. by the re- 
spondent out of a panel of three persons 


nominated in terms of the arbitration- 


clause. This be done within three weeks. 
The petitioner will be entitled to the 
costs of this petition, Counsel fee Ru- 


pees 500/-, 
. Order accordingly. 


M. E. W. Wine Merchants v. Lt. Governor of Delhi 
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PRAKASH NARAIN, Ag. C. J. AND 
S. RANGANATHAN, J. 

M/s, Mascot Enterprises Wholesale 
Wine Merchants and others, Petitioners 
v. Lt. Governor of Delhi and others, Re- 
spondents, : 
Civil Writ Petn. No. 171 

29-9-1980. 

(A) Constitution of India, Art. 226 — 
Collection of 50% of Excise Duty stayed 
by High Court. — Excise authorities (Re- 
spondents) at the time of stay not de- 
manding interest on such amount, in 
case petition ultimately. dismissed — 
Withdrawal of petition, ‘stay vacated in 
pursuance of Ordinance of President — 
Interest on such .amount could not be 
recovered for a period the stay order 
was operative, (Punjab Excise Act (1 of 
1814) S. 60). (Para 5) 

(B) Constitution of India, Art, 226 — 
Petition under — Maintainability — 
Issue as to what was the effect of court’s 
order on the term of contract ~~ Peti-- 
ticn would be maintainable as it did not 
seek to enforce the term of contract. 

` (Para 6) 
Cases Referred, : Chronological Paras 
(1979) CW No. 716 of 1978, D/- 11-1-1979 

(Delhi). Satpal and Co, v, Lt. Governor 

of Delhi : 2 

PRAKASH NARAIN, Ag. C. J.:— This 
petition arises out of proceeding which 
had taken place in Civil Writ No. 1403 
of 1978. Briefly stated, the circum- 
stances in which the petition comes up 
for hearing are these, 

2. The petitioner was a bidder for. 
and was awarded a wholesale dealers, 
licence, known as L-1 licence, for deal- 
ing in Indian made foreign liquor for 
the year 1978-79. It is ‘common case that 
at the relevant time no Indian made 
foreign . liquor was manufactured within 
the Union Territory of Delhi, The same 
used to be imported from distilleries or 
manufacturers in other States of the 
country. Inasmuch as there was’ no 
manufacture in Delhi a question was 
raised by the petitioner that no excise 
duty is payable on the liquor imported. 
into Delhi, This question was raised by 
fling C. W. No. 1403 of 1978 in this 
Court on 16th December, 1978. Along 
with the said writ petition an application 


of 1980, D/- 


_ had been moved for stay of recovery of 
demand for excise duty, In fact, there 


were two applications moved and were 
KX/LX/G67/80/VNP/SSG 
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numbered as C, Ms, 3040 and 3042 of 


1978. In the miscellaneous application, 
after notice, the following order was 
passed by H, L. Anand, J. on January 
12, 1979 :— f 


“Pending further orders the levy col- 
lection and realisation of Excise and/or 
countervailing duty impugned by the 
petitioner is stayed on the condition that 
the petitioner furnishes within two days 
bank guarantee to the extent of 50% of 
the duty that may be realisable from 
time to time. On the bank guarantee be- 
ing furnished, the authorities would 
issue the requisite permit in favour of 
the petitioner in accordance with law.” 


It is common case that thereafter the 
petitioner imported liquor into the Union 
Territory by paying. 50 per cent duty in 
cash and giving bank guarantee to the 
extent of 50 per cent of the remaining 
duty. In’ another similar petition, being 
C. W. No. 716 of 1978, Sat Pal and Co. 
v. Lt. Governor of Delhi, a learned sin- 
gle Judge of this court held that no ex- 
cise duty was leviable on liquor import- 
ed into Delhi as the same was not manu- 
factured here. This judgment was deliv- 
ered on January 11, 1979. The effect of 
the said judgment would have been that 
excise duty claimed by respondents on 
all such liquor licences could no longer 


be claimed and would naturally have re- ' 


sulted in great loss of revenue. To neu- 
tralise the effect of the said judgment, 
the President was pleased to promulgate 
Ordinance No, 1 of 1979 on January 20, 
1979 in which the erstwhile excise levy 
was acknowledged as countervailing duty 
not being payable but a special duty was 


imposed retrospectively which would 
cover such liquor licences as the peti- 
tioner had, 


Despite this Ordinance of January 20, 
1979 the stay orders passed in C, W. 1493 
of 1978 were made absolute till dis- 
posal of the writ petition on 29-1-1979 
and no objection was raised on behalf of 
the respondents with regard to making 
a provision for payment of interest or 
any such like amount in the event of tha 
writ petition being dismissed. Ordinance 
No. 1 of 1979, we are told, was chal- 
lenged by a petition filed in the Supreme 
Court under Article 32 of the Constitu- 
tion as being ultra vires the various pro- 
visions of the Constitution, We are in- 
formed that the Supreme Court dismiss- 
ed that writ petition. The result obvious- 
ly was that the special duty imposed by 
Ordinance No, 1 of 1979 became a valid- 
Iy imposed duty.. In consequence, the 


M. E. W, Wine Merchants v. Lt, Governor of Delhi 


Delhi 93 
petition filed by the petitioner more or 
less lost all force. Accordingly, C. W. 
No. 1403 of 1978 was permitted to be 
withdrawn by this court and was dis- 
missed as such on November 13, 1979. 


With the dismissal of the said writ 
petition the special duty became payable 
in full, for every consignment of liquor 
imported by the petitioner into Delhi, 
The respondents had already received 
50 per cent of the duty for the consign- 
ments already imported in cash. For the 
remaining they had bank guarantees to 


the extent of 50 per cent. Instead of en- 


forcing or encashing the bank guaranteés, 
we are told, the respondents asked the 
petitioner to pay the balance of 50 per. 
cent in cash and receive back cancelled 
bank guarantees, The petitioner. was 
ready and willing to abide by this re- 
quest, The respondents thereupon gave 
a statement of account to the petitioner 
on November 15, 1979 setting out what 
was the amount due and payable by the 
petitioner. This statement of account 
was not found to be correct by the peti- 
tioner. It, accordingly, wrote its letter 
of November 20, 1979 pointing out the 
discrepancies. The revised statement of 
account of moneys due was issued by 
the respondents on December 13, 1979. 


Admittedly, the petitioner paid all the 
amounts so claimed on January 16, 1980. 
The cancelled bank guarantees were then 
returned by the respondents to the peti- 
tioner. By a communication dated Jan- 
uary 21, 1980 a demand of Rs. 1,76,371.39 
was made by respondent No, 3 calling 
upon the petitioner to pay the said 
amount within 7 days of the receipt of 
the communication failing which it was 
threatened the same would be recovered 
as arrears of land revenue, This amount 
the respondents demanded by invoking 
the terms and conditions of the grant of 
licence to the petitioner. It was claimed 
that there had been a delay in making 
payment of Rs. 9 lakhs and odd and so, 
the petitioner was liable to pay penal 
interest at the rate of 1.5 per cent per 
mensem in terms of the conditions of 
the licence, The default alleged was with 
regard to the payment. per-month of the 
50 per cent of the excise duty- for which 
the petitioner had given bank guarantees. 


The petitioner replied to this demand 
by letter dated January 25, 1989 and 
submitted that the demand as made was 
not tenable for the reasons stated in the 
said letter. The Collector by his order 


“dated January 30, 1980 observed that the 
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terms and conditions of the grant of the 
wholesale dealer’s licence for Indian made 
foreign liquors for the: year 1978-79, ac- 
cepted by the petitioner, resulted in a 
binding contract coming into existence, 
Invoking clause 14 of the said terms and 
conditions it was pointed out that inter- 
est at the rate of 1.5 per cent per men- 
sem on all amounts due but not paid by 
the petitioner on due dates was payable 
calculated from the due date to the date 
of eventual payment. 


` Referring to clause 13 of the terms 
and conditions of the licence it was ob- 
served that the Department could take 
any penal action mentioned therein in 
respect of any delay in making payment 
of monthly instalments or any govern- 
ment dues. It was specified that the de- 
fault was in making payment by the 
petitioner of special duty despite the 
order of stay being vacated by the High 
Court of Delhi and that the liability to 
pay interest went back to the date or 
dates when the payment or payments 
were due under the terms of the licence, 
The Collector cautioned that the amount 
of Rs. 1,76,371.39 should be paid within 
5 days of the order, failing which action 
would be taken to recover the same as 
arrears of land revenue, On this the 
petitioner filed the present writ petition 
challenging the levy and the demand. 


3 Learned counsel for the petitioner 
contends that there was no default re- 
garding payment of the 50 per cent duty 
and delay cannot be synonymous to de- 
fault. He further contends that special 
duty as envisaged by Ordinance No, 1 of 
1979 cannot be regarded as government 
dues within the meaning of either .the 
terms of the licence or the Excise Act or 
the Rules framed thereunder, It is also 
submitted that no interest can be charg- 
ed on tax as interest on tax or duty is 
a concept unknown, unless statutorily so 
provided. 


` 4, In opposition to the petition it has. 


been first contended that what is sought 
to be challenged is a contractual liability 
and, therefore, no petition under Arti- 


cle 226 of the Constitution is maintain- 


able. It is then contended that, admitted- 
ly, 50 per cent of the special duty was 
not paid on the due dates and inasmuch 
as the writ petition was dismissed, the 
default regarding delayed payment at- 
tracted clause 14 of the terms and condi- 
tions of the contract. It is asserted that 
the demand as made is valid and tenable 
both on contract and in law. 


M. E. W. Wine Merchants v, Lt, Governor of Delhi 
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5. As we have noticed earlier, 50 per 
cent of the excise duty, now known as 
special duty, was not paid in cash by. 
virtue of this court’s order made in C.W, 
No, 1403 of 1980, Bank guarantees, as 
ordered by the court, were given. There- 
fore, the first question which comes up 
for consideration is whether non-pay- 
ment in cash of the 50 per cent duty re- 
garding which bank guarantee was given 
amounts to default or delay in payment, . 
Tn our opinion, during the period that 
the stay order was operative, there was 
no default or delay. The effect of the 
stay orders granted by this Court is’ so 
as to freeze the situation. No party can 
a matter of public policy be allowed to 
take advantage of or foist any liability on 
any party because of actions of Court, If 
this was not so, it would be destructive 
of our entire judicial system. Indeed, it 
would be subversive of the very concept 
of rule of law. 


The non-payment of 50 per cent duty 
in cash was by virtue of the protection 
granted by the Court. That protection 
would become meaningless if ultimately 
the party in whose favour the order had 
been made is penalised for having dared 
to seek the protection of Court, It is sur- 
prising that this elementary principle of 
the rule of law has not been appreciated 
and a plea has been taken that once the 
stay orders are vacated, parties are rele- 
gated to the original position. Here we 
may mention that the petition was with- 
drawn not because originally there was 
nothing worthwhile urged in the peti- 
tion or an arguable case was not made 
out, The petition was withdrawn on ac- 
count of Ordinance No, 1 of 1979, having 
been promulgated and its validity hav- 
ing been upheld by the Supreme Court. 
It may be worthwhile to note that even 
after the promulgation of the Ordinance 
this Court confirmed the stay orders ag 
originally passed without any objection 
from the respondents. 


It had not been mooted by the respon- 
dents either at the time the stay orders 
were passed or the same were confirmed 
that some provision should be made for 
payment of interest in case the petition 
is ultimately dismissed. Claiming of in- 
terest now not only amounts to nullify- 
ing the Courts order but to add to it a 
condition which was never raised, There-) 
fore, no interest under clause 14 could 
be claimed merely by virtue of C. W, 
No, 1403 of 1978, being dismissed as with- 
drawn on November 13, 1978. Tha 
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question of delay in payment could only 
arise subsequent to November 13, 1979, 
Admittedly, the respondents had bank 
guarantees with them. They could im- 
mediately encash the same. As it is, the 
respondents wanted payment in cash 
Tather than encashing the bank guaran- 
tees. For this purpose they submitted an 
incorrect statement of account on Nov, 15, 
1979. The correct claim was put up by 
the Collector on December 13, 1979. In 
these circumstances the petitioner can 
by no stretch of imagination be regard- 
ed as being in default, 


6. In the view that we ‘have taken, it 
is not necessary to dilate upon the other 
contentions of the petitioner. We must, 
however, notice the preliminary objec- 
tion raised by the learned counsel for 
the respondents that the petition is not 
maintainable as the demand merely 
seeks to enforce one of the terms of the 
contract. Jn our view the objection is 
without any substance. The point in 
issue in the present petition is not whe- 
ther a term of the contract is sought to 
be enforced but as to what is the effect 
of Court’s order on the term of the con- 
tract. We have already dilated on the 
effect of the Court’s order, The preli- 
minary objection is, therefore, overrul- 
ed, 


7. In this view of the matter, we make 
the rule absolute, quash the demand 
dated January 21, 1980, as well as the 
Collector's order dated January 13, 1980 
and issue a writ restraining the respon- 
dents from enforcing or realising the 
same. 


8. Before we leave the case, we might 
mention that there were several prayers 
made in the writ petition but in view of 
the changed circumstances the petitioner 
has only sought adjudication with TEA 
te the first prayer, 


9. Parties are left to bear their own 
costs, 
Petition allowed, 
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1911), 
“New or original” — 
Addition in shape of mirror available in 
market — Do not constitute a mirror 
new or original in design, 

An addition of curve here or there in 
a shape which is well recognised shape 
of an article of common use in the mar- 
ket cannot make it an article new or ori- 
ginal in design, (Para 12) 


Where the rear view mirrors available 
in market were rectangular in shape with 
rounded edges; width sides curved or 
sloping and the appellant who had reg- 
istered his design of mirror under the 
Act by adding a further curve in such 
shape claimed his design as a new and 
original; without endorsing the extent 
and nature of novelty in design; on ap- 
plication for cancellation of registration 
by respondent; 


Held that the design made by the ap- 
pellant was devoid of newsness and 
equally devoid of originality. Judgment 
of M. S. Joshi, J., D/- 24-12-1976, Af- 
firmed; (1925) 42 RPC 351; (1960) RPC 
201; (1972) RPC 294, Distinguished, Case 
law discussed, (Paras 12, 13) 
Cases Referred : Chronological Paras 
1972 RPC 294, F. W, McMillan’s Design 

Application 17 
1960 RPC 201, Britvic LD’s Application 

for the Registration of a Design 16 
(1925) 42 RPC 351, Cartwright v. Coven- 

try Radiator Co, 15 
(1920) 37 RPC 233, Phillips v. Harbro 

Rubber Co 10 
(1911) 28 RPC 486, Simmons v, Mathie- 

son and Co 9 
(1893) 10 RPC 160, Heinrichs v, Basten- 

dorff 14 
(1884) 28 Ch D 24: 54 LJ Ch 279: 51 a 

867, Le May v. Welch 


K. L. Aggarwal, for Petitioner; Anoop 
Singh with O. P. Sharma and Manmohan 
Singh, for Respondent. 

0. N. VOHRA, J.:— The short point aris- 
ing in this appeal against the judgment 
*Against Judgment of M.S. Joshi, J., 

D/- 24-12-1976, 
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dated Dec. 24, 1976 of M. S. Joshi, J., is: 
Whether the design of M/s. B. Chawla 
& Sons, hereinafter referred to as the 
appellants, in respect of mirror register- 
ed at No. 139585 in class I under the 
Indian Patents & Designs Act, 1911 (the 
Act), on February 20, 1972, is a “new 
or original” design. 

2, M/s, Bright Auto Industries, here- 
inafter referred to as the respondents, 
engaged in manufacturing various arti- 
cles including rear view mirrors, prayed 
for cancellation of the aforesaid design 
of the appellants under Section 51A of 
the Act contending that the design of the 
appellants was not a new design and that 
it had no originality about it in that 
such designs were common in the market 
and the appellants had made a false 
claim to be the originators of the design 
before the Controller of Patents & De- 
signs to obtain the impugned registration. 
The grievance is that they were hinder- 
ed in their trade by the registration, 


3. The appellants controverted these 
pleas, saying that they had invented the 
design after a good deal of hard labour. 


4. The novelty in the design in ques- 
tion, admittedly, is on account of the 
further curve in the sloping upper length 
side as it is not disputed that rear view 
mirrors, rectangular in shape with 
rounded edges, width side curved or 
slopping and the lower length side ‘also 
slopping are commonly available in the 
market. 


5. It would be convenient at the 

outset to read the relevant provisions of 
the Act, Section 5 (2) reads: 
“design’ means only the features of 
shape, configuration, pattern or ornament 
applied to any article by any industrial 
process or means, whether manual, me- 
chanical or chemical, separate or com- 
‘bined, which in the furnished article ap- 
peal to and are judged solely by the 
eye; but does not include any mode or 
principle of construction or any thing 
which is in substance a mere machanical 
device, and does not include any trade 
mark as defined in Section 2 (1) (u) of 
the Trade and Merchandise Marks Act, 
1958 (43 of 1958)”. 


Section 43 reads: 


“Application for registration of designs. 
The controller may, on ‘the applica- 
tion of any person claiming to be the pro- 
prietor of any new or original design, 
not previously published in India, re- 
gister the design under this part...... ‘ 
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Section 47 reads: 


“(1) When a design is registered the 
registered proprietor of the design shall, 
subject to the provisions of this Act, have 
a copyright in the design during fiva 
years from the date of TORISTA: 


Section 51A reads: 


“(1) Any person interested may pre- 
Sent a petition for the cancellation of the 
registration of a design. 


(a) at any time after the registration 
of the design to the High Court on any 
of o following grounds, namely......... 
(iii) that the design is not a new or ori- 
ginal design”, 


6. It may also be mentioned that R. 36 
of the Indian Patents & Designs Rules, 
1933, provides that the applicant may, 
and shall, if required by the controller 
in any case so to do, endorse on the ap- 
plication of each of the representations 
a brief of the novelty he claims for his 
design. In the instant case, however, 
no such statement of the novelty was 
appended. Accordingly, the newness of 
the design would be taken as to shape or 
configuration and to be more specific as 
tc further curve in the sloping upper 
length side, one of the right and the 
other on the left. 


7. Akil Ahmed, partner of the respon- 
dent, and his witnesses, Jagjit Singh, 
Rajendra Singh and Sultan Singh sub- 
mitted affidavits before the learned 
Single Judge swearing that appellants’ 
mirror was a common type - rectangular 
mirror with a slight curve on the upper 
side and such like mirrors were availa- 
ble in the market, They also swore that 
there was no newness nor originality 
about the design. Mr. Anoop Singh, 
learned counsel for the respondents, has 
frankly conceded that no documentary 
or material evidence showing the availa- 
bility of rectangular mirrors having a 
curve on either side in the slopping 
upper length side has been brought on 
the record and he would not press that 
mirrors of such like designs were actual- 
Iy available in the market at. the time 
the appellants brought out their product 
in the market. Thus, we are left with 
the only consideration whether a further 
curve on either side in- the slopping 
upper length side makes the design in 
respect of rear view mirror a new or 
original design which the appellant were 
entitled to get registered and which is 
not liable to cancellation under Sec- 
tion 51-A of the Act. 
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8. In Le May. v. Welch, (1884) 28 Ch. 
D. 24, Bowen L. J. expressed the opin- 
jon: , : ` 

“It is not every mere difference of 
cut” — he was speaking of collars — 
“Every change of outline, every change 
of length, or breadth. or configuration in 
a single and most familiar article of 
dress like this, which constitutes novelty 
of design. To hold that would be to 
paralyse industry and to make the 
Fatents, Designs and Trade Marks Acta 
trap to catch honest traders. There 
must be, not a mere novelty of outline, 
but a substantial novelty in the design 
having regard to the nature of the arti- 
cle.” 

And Fry L, J. observed: 


“It has been suggested by Mr. Swinfen 
Eady that unless a design precisely simi- 
lar, and in fact identical, has been used 
or been in existence prior to the Act, 
the design will be novel or, original. 
Such a conclusion would be a very seri- 
ous and alarming one, when it is borne 
in mind that the Act may be applied to 
every possible thing which is the sub- 
ject of human industry, and not only 
to articles made by manufacturers, but 
to those made by families for their own 
use, It appears to me that such a mode 
of interpreting the Act would be highly 
unreasonable, and that the meaning of 
the words “novel or original” is this, that 
the designs must either be substantially 
novel or substantially original, having 
regard to the nature and character of the 
subject matter to which it is to be 
applied”. 


9. Similar view was expressed by 
Buckley L. J, on the question of quantum 
of novelty in Simmons v, Mathieson & 
Cold, (1911) 28 RPC 486 at 494 in 
these words: 


“In order to render valid the SOE O 
tion of a Design under the Patents and 
Designs Act, 1907, there must be novelty 
and originality, it must be a new or ori- 
ginal design. To my mind, that means 
that there must be a mental conception 
expressed in a physical form which has 
not existed before, but has originated in 
the constructive brain of its proprietor 
and that must. not -be in a trivial or in- 
finitesimal degree, but in some sub- 
stanita] degree”. 


10. In Phillips v. Harbro Rubber Com- 
pany; (1920) 37 RPC 233, Lord Moul- 
ton observed that while question of the 
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‘the use of the words ‘new or 


- between usual 


‘other. 
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meaning of a design and of the fact of 


its infringement are matters to be Judg- 
ed by the eye, (sic) it is necessary with 
regard to the question of infringement, 
and still more with regard to the ques- 
tion of novelty or originality, that the 


. eye should be that of an instructed per- 


son, Le., that he should know what was 
common trade knowledge and usage in 
the class of articles to which the design 
applies. The introduction of ordinary 
trade variants into an old design cannot 
make it new or original. He went on to 
give the example saying, if it is common 
practice to have, or not to have, spikes 
in the soles of running shoes a man 
does not make a new and original design 
out of an old type of running shoes by 
putting spikes into the soles. The work- 
ing world, as well as the trade world, 
is entitled at its will to take, in all cases, 
its choice of ordinary trade variants for 
use in-any particular instance, and no 
patent and no registration of a design 
can prevent an ordinary workman from 
using or not using trade knowledge of 
this kind: It was emphasized that it is 
the duty of the Court to take special 
care that no design is to be counted a 
“new and original design” unless it ig 
distinguished from what previously ex- 
isted by something essentially new or 
original which is different from ordinary 
trade variants which have long been 
common matters of taste workman who 
made.a coat (of ordinary cut) for a cus- 
tomer should be left in terror whether 
putting braid on the edges of the coat 
in the ordinary way so common ‘a few 
years ago, or increasing the number of 
buttons or the like, would expose him 
for the prescribed years to an action for 
having infringed a registered design. On 
final analysis, it was emphasized that 
original’ 
in the statute is intended to prevent this 
and that the introduction or substitution 
of ordinary trade variants in a design is 
not only insufficient to make the design 
“new or original’ but that it did not 
even contribute to give it a new or origi- 
nal character. If it is not new or original 


_without them the presence of them can- 


not render it so, 


11. The quintessence of the placitums 
above is that distinction has to be drawn 
trade variants on one 
hand and novelty or originality on the 
For drawing such distinction re- 
liance has to be placed on popular impres- 
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sion for which the eye would be the ulti- 
mate arbiter, However, the eye should be 
an instructed eye, capable of seeing 
through to discern whether it is common 
trade knowledge or a novelty so strik- 
ing and substantial as to merit registra- 
tion. A balance has to be struck so that 
novelty and. originality may receive the 
Statutory recognition and interest of 
trade and right of those engaged therein 
to share common Boewiedae be also pro- 
tected, 


12. Coming to the facts of the instant 
case the design in question as a whole 
consists in almost rectangular shape 
with rounded edges with sides curved or 
sloping with a further curve on either 
side in the sloping upper length side. 
The respondent produced in evidence 
Japan’s Bicycle Guide, 1972, Vol. 22, Af 
page Nos, 218 to 221, there are standard 
models of back mirrors besides branded 
models numbering 36. Models bearing 
Nos. 59-6, 62-1, 61-3, 66-1 and 70-1 would 
show back view mirrors rectangular in 
shape with sloping, widths or lengths, In 
some of these models there is curve in 
the upper length side, We have mention- 
ed this fact simply to emphasise that 
back view mirrors resembling the one in 
question have been in the market for a 
long time. The appellants’ case is that 
a further curve in the sloping upper 
length side makes their design new or 
original, We have already noted that the 
extent and nature of novelty was not en- 
dorsed by the appellants in the applica- 
tion for seeking registration and, there- 
fore, it has to be taken only as regards 
the shape and configuration. In final 
analysis the matter would boil down to 
whether addition of further curve on 
either side makes the variation a strik- 
ing one or a substantial so as to consti- 
tute a novelty meriting for registration. 
The learned single Judge after enun- 
ciating the legal position correctly used 

eye for discerning if there was in fact 
a novelty and answered the question in 







the same opinion. We 
hard labour which the appellants claim- 
ed to have bestowed in creating the de- 
sign they got registered. It is devoid of 
newness and equally devoid of originali- 
ty. An addition of curve here or their in 
a shape which is well-recognised shape 
of an article of common use in the market 
cannot make it an article/new or original 
in design. If it is made eligible for re- 
istration, it would certainly hinder the 
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progress of trade without there being 


any justification, whatsoever. 


13. Mr. K. L. Aggarwal has been at, 


pains to impress that the addition of the 
further curve on either side as an appeal 
to the eye and therefore, it is the design 
of the appellants and on that basis has 
appellants are entitled 
to protection, We have no dispute with 
the contention subject to certain reserva- 
tions, It is a design indeed within the 
meaning of the term as given in the Act, 
the matter, however does not end there. 
What the ‘appellants were required to 
Satisfy was that their design has a sub- 
stantial novelty or a striking newness 
for the instructed eye. It is here they 
fail as every design is not registerable. 

14. Mr. Aggarwal has next urged and 
rather vehemently that the design of the 
respondents bears a close similarity to 
their design. and has relied upon the ob- 
servations of Day, J., in Heinrichs v. 
Bastendorff, (1893) '10 RPC 160, that if a 
man has taken the trouble to put into 
his catalogue and to manufacture it, he 
must have been of the opinion that it is 
a novel, original and substantially new 
design. All that we may say about this 
approach is that it is certainly a circum- 
stance worthy of serious consideration. 
The basic question, however, that re- 
mains in proceedings under Section 51-A 
of the Act is whether the registered de- 
sign is new or original or not. If the 
‘answer is in the negative, much would 
not turn on the design having been imi- 
tated with or without modification by. 
others in like trade. 

15. Mr. K. L. Aggarwal has relied 
upon Cartwright v. Coventry Radiator 
Company, (1925) 42 RPC 351. It was a 
case where registration in Class I was 


obtained, for a design in respect of radi- | 


ator for motor vehicles, In an action for 
infringement it was proved that the ra- 


diator ‘was in fact fitted. and 
as extensively sold to be fitted 
to Ford motor cars - and that 


the defendants’ had originally sold 
for Ford motor cars a form of radiator 
without ribs at the top, such as existed 


‘in the plaintiffs radiator, and that the 


defendants said radiator had not serious- 
ly competed with the plaintiffs 
radiator. Subsequently, the defendants 
began to sell a form of radiator for Ford 
motor cars having ribs at the top, and 
the plaintiffs sales fell off. It was held 
that the form of defendants’ radiator was 
identical in substance with the plaintiffs’ 
design and that the plaintiffs’ design 
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new and original and had been infringed. 
We do not find any similarity so far as 
the facts go and the learned counsel 
has not been able to point out that the 
question was based on an approach dif- 
ferent from the one already noted above. 

16, Another authority relied upon is 
Britvic Ld’s Application for the Registra- 
tion of a Design, (1960) RPC 201. In that 
case Britvic Ld applied for registration 
of a drinking glass, the stem of which 
was constituted entirely by five knops 
mounted one on the other. A glass with 
a similar bowl and base but different 
connecting stem, was shown in an illust- 
Tation in a catalogue. [llustrations in 
further catalogues showed glasses, with 
bowls of other shapes having knops in 
the stems, the stems illustrated in one 
manufacturer’s catalogue being compbsed 
entirely of knops. The Registrar of De- 
signs, the Comptroller General held that 
the use of knops to build up the stem of 
a drinking glass being common trade 
knowledge, the applicant’s design dif- 
fered from a previously published design 
only in features which are variants com- 
monly used in the trade and was, there- 
fore, not new or original. Lloyd-Jacob 
J., allowed registration in: appeal, ob- 
serving that the disclosure in the cata- 
logue relied upon was not substantially 
assisted by the other representations to 
which he referred. This means the deci- 
sion rested on the facts of that case and 
on the material which was brought out 
for the appreciation of the Court. For 
similar reasons it can be of no assistance. 


17. Reliance has lastly been placed on 
F. W. Mc. Millan’s Design Application, 
(1972) RPC 294. It was a case for regis- 
tration of design of a pendant for jewel- 
fery, a disc-like article which the appli- 
cant proposed to make by punching out 
from obsolete half pennies portions there- 
of lying between the Queen’s head and 
the rim. The application was refused by 
the Registrar. But the appeal was al- 
lowed on the view that cut-out produced 
a very striking different effect overall in 
the appearance of the article. Obviously 
it cannot be of any assistance. 

18. For the foregoing reasons, no 
case for interference can be said to have 
Ween made out. The appeal accordingly 
fails and is hereby dismissed. The par- 
ties shall bear their own costs. 

Appeal dismissed. 
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M. L. JAIN, J. 
Yogeshwar Prasad, Petitioner v. Sm 
Jyoti Rani, Respondent , 
Civil Revn. Petn. No, 441 of 1979, D/- 
15-1-1981.* 
(A) Hindu Marriage Act (25 of. 1955), 


- Ss. 24, 25 — Applicatjons for permanent 


alimony and for interim maiptenance by 
wife — Plea that as she is leading un- 
chaste life, application for alimony 
would ultimately be rejected and there- 
fore interim maintenance should not be 
granted — Held, no ground ta refuse 
maintenance — Conduct, is however, 
relevant while considering quantum. AIR 
1969 Orissa 12, Rel. on. (Para 3) 


(B) Hindu Marriage Act (25 of 1955), 
Ss, 24, 25 — Expression “any proceed- 
ings under this Act” occurring in S. 24 
— Includes application for permanent 
alimony — Application under S. 24 for 
interim maintenance during pendency of 
application under S. 25 is maintainable. 


Expression ‘any proceedings under this 
Act’ appearing in Section 24 covers the 
proceedings under Section 25 thereof. 
Section 25 contemplates that an order 
for permanent alimony can be made at 
the time of the passing of any decree 
under the Act or any time thereafter. 
Now, if .a spouse has to make an appli- 
eation after amy decree under the Act 
has been passed and has no sufficient 
means of his/her own, such spouse has 
to be provided for prosecuting the appli- 
tation for permanent alimony when the 
other spouse opposes any grant thereof. 
Any ather construction will be narrow 
and will lead to frustration of the pro- 
visions, Section 25 is a continuation of 
the main proceedings, Placement or 
numbering of the sections or the descrip- 
tion of ene set of documents as petitions 
and the other set as applications does 
not alter this position. The purpose of 
using the words ‘husband’ or ‘wife’ is to 
identity the position occupied by the 
parties in the main proceedings, and not 
to exclude ex spouses. AIR 1968 Guj 15) 
and 1975 Rajdhani LR (Notes) 4, Rel. on. 


, (Para 5) 
Cases Referred : Chronological Paras 
1975 Rajdhani LR (N) 4 5 
AIR. 1969 Orissa 12 3 
AIR 1968 Guj 150 4, 5 


*Against order of Jaspal Singh. Addi. 
Dist. Judge, Delhi, D/- 10-5-1979. 
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R. L. Tandon, Miss Harsh Arora and 
C. P. Wig, for Petitioner; Bawa Shiv 
Charan, for Respondent, f 
_  ORDER:— The marriage between the 

parties which took place on March 4, 
1960, was dissolved on March 11, 1977, 
on accusations of cruelty and desertion 
levelled by the wife Mst. Jyoti Rani. 
She then made an application on May 25, 
1977 under Section 25 of the Hindu Mar- 
_ riage Act, 1955 (herein the Act), for per- 


manent alimony. She also made an appli- 


_ cation under Section 24 of the Act. on 
. April 20, 1978, for maintenance pending 
“the determination of the application 
under Section 25 and expenses of the 
prosecution of that application. The peti- 
tioner husband raised preliminary objec- 
tions. He contended that under Sec, 24, 
it is the husband and wife who are en- 
titled ‘to .such maintenance but after the 
dissolution of the marriage that relation- 
ship had come to an end and therefore 
that section is not applicable. It was 
next contended that the words “proceed- 
jogs under this Act” occurring in Sec- 
tion .24 refer only to the proceedings for 
` restitution. of conjugal rights, judicial 
separation, - divorce or nullity and the 


petition. under Section 25 did not fall in, 
any of these categories, The learned Ad- . 


ditional District Judge by his order dated 


May 24, 1979, rejected these preliminary. 


objections of the petitioner, Hence, this 
revision, 

2. Along with the aforesaid conten- 
tions that were urged before the learn- 
ed Additional District Judge, it was also 
submitted here that the respondent’s 

. wife was carrying on with one Bhagwati 
Frasad Mandelia; both conspired to dis- 
solve their previous marriages, Bhagwati 
Prasad Mandelia from his wife Sumitra 
Mandelia and the respondent from the 
petitioner. Since the respondent is not 
leading a chaste life, she will not be en- 
titled ultimately to any maintenance 
under Section 25 of the Act and there- 
fore, she is not entitled to any interim 
maintenance under Section 24 thereof. 
Her character and conduct has to be 
taken into consideration even in an ap- 
phieation under Section 24. 

3. I have heard and considered. As 
regards the last submission, the conduct 
of the respondent which will include un- 
chastity, has to be taken into considera- 
tion not only at the time of making fin- 
ancial provision under Section 25, but it 


can also be taken into consideration at 


the time of grant of interim mainten- 
ance. Support for this proposition is 


Yogeshwar Prasad v, Jyoti Rani 


A.L R. 


available in Prasana Kumar Patra v, 
Smt. Sureshwari Patrani, AIR 1969 Ori 
12. The sole question for decision 
always in such cases is whether the 
character and gravity of the conduct 
were such as would be repugnant to 
justice to ignore them in determining 
the provision that was to be made by 
the other. party. But this is a matter 


_ which will have to be gone into by the 


court below. -The learned counsel sub- 
mitted that if ultimately the application 
of the wife under Section 25 is disallow- 
ed; then the grant of interim mainten- 
ance for the restitution ‘or refund of 
which there is no provision, will be a 
dead “and unjust loss. But such griev- 
ances cannot be allowed to prevail in 
interpretation of the provisions of the 
Act. These are exigencies of making and 
breaking of matrimonial relationships. 
Such a situation is inherent even in 
other proceedings under the Act. Since 
the husband is vehemently disputing 
the right to permanent alimony, the 
wife will be required to fight it equally 
stoutly and she has to be equipped for 
that purpose if she has no wherewithal 
of her own. 


4, The next contentions of the learn- 
ed counsel for the petitioner are that an 
interim maintenance under Section 24 of 
the Act can be granted only in a pro- 
ceeding under the Act. The Act envis- 
ages two periods in the proceedings: 
(1) duration of the main petition and 
(2) the period after a decision of . the 
main petition. Section 24 relates to the 
first period while Section 25 relates to. 
the ‘second period. That is why 
Section 24 precedes Section 25. 
The Act itself treats these periods differ- 
ently. It is further evident by the selec- 
tive use of the word ‘petition’ in rela- 
tion to the main reliefs and use of ‘ap ` 
plication’ in relation to the rest. That is 
because the application under Section 25 
of the Act is merely ancillary and inci- 
dental to the main petition as held in 
Patel Dharamshi Premji v. Bai Sakar 
Kanji, AIR 1968 Guj 150. There is there- 
fore,-no justification for treating it as a 
proceeding under the Act which is a 
proceeding initiated on.a petition for 
any of the main reliefs of restitution of 
conjugal rights, judicial separation, dis- 
solution and annulment, Section 24 ap- 
plies only when the main petition is 
pending. The incidental and ancillary 
provisions in Section 25 had to be made 
because if this were not done, then no 
maintenance could be claimed except 
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whatever could be claimed under Sec- 
tion 125, Cr. P. C. and Section 18 of the 
Hindu Adoptions- -and Maintenance Act, 
1956. It is therefore urged that there is 
a compelling- reason for interpreting 
‘husband and wife’ in Section 25 so as 
to include ex-spouses but there is no 
such compulsion in respect of Section 24. 
Tf the legislature wanted to apply these. 
provisions to former spouses, there was 
` nothing to prevent it from making it 
specifically. clear. The precise argument 
is that Section 24 is not applicable be- 
cause the application under Section 25 
is not a proceeding under the Act bé- 
tween a husband and a wife. . 


5. After careful consideration, I .feel 
I must uphold the view of the learned 
Additional District Judge that ‘any -pro- 
ceedings under this Act’ appearing in 
Section 24 will cover the proceedings 
under Section 25 thereof, Section 25 
rontemplates that an order for perma- 
nent alimony can be made at the time 
of the passing of any decree under the 
Act or any time thereafter. Now, if a 
spouse has to make an application after 
any decree under the Act has been pass- 
ed and has no sufficient means of his 
own, such spouse has to be provided for 
prosecuting the application for perma- 
nent alimony when the other spouse ‘op- 
poses any grant thereof, Any other con- 
struction will be narrow and will lead 
to frustration of the provisions. This is 
so obvious that no precedent need be 
cited. Yet there is an authority for this 
view; See Mohinder Singh v. Om Piari, 
1975 Rajdhani LR (Notes) 4. If it is con- 
ceded that the application under Sec- 
tion 25 even in case of dissolution or an- 
nulment of marriage can be deemed to 
be a proceeding between a wife and a 
husband, as it should, there is no scope 
for argument that it is not such a pro- 
ceeding within the meaning of Section 24. 
In Patel Dharmshi Premji (AIR 1968 Guj 
150) (supra) it was held (vide para 3, 
page 153, Col. 2, penultimate sentence of 
the report) that the application under 
Section 25 is an application in the main 
proceeding for claiming an incidental 
relief consequent upon granting of the 
substantive relief by the Court. That 
provides a complete answer to the argu- 
ment of the petitioner, To my mind Sec- 
tion 25 is a continuation of the main 
proceedings, Placement or numbering of 
the sections or the description of one 
set of documents as petitions and the 
cther set as applications cannot alter 
this position. This has- been done to- 
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avoid any avoidable confusion, I also do 
not see any reason why Section 24 be 
réstricted to the -period between institu- 
tion of a petition and its .termination 
when it is widely worded. There is no 
doubt that. proceedings under Section 25 
are proceedings under the Act and will 
be included in ‘any proceeding’ under 
the Act. The. purpose of using the words 
‘husband’ or ‘wife’ is to identify the 
position occupied by the parties in the 
main proceedings, and not to exclude ex- 
Spouses, 


6. I therefore, reject the contentions 
of the petitioner and consequently his 
petition. No costs. The parties shall ap- 
pear before the District Judge on Feb- 
ruary 3, 1981, 


Poori Bai 


Petition dismissed. 
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PRAKASH NARAIN, Ag, C. J. AND 
S. RANGANATHAN, JJ. 

B. P. N. Shrivastava, Appellant v, Smt. 
Foori Bai, Respondent. 


S. A. O. Nos. 139 of 1973 and 46 of 
1978, D/- 29-9-1980.* 
Delhi Rent Control Act (59 of 1958), 


Section 15 (1) — “By the fifteenth of 
each succeeding month’ — Meaning of 


-— Month does not mean calendar month, 


1974 Rent Cas 66 (Delhi), Overruled. 


The word “month” must have refe- 
rence to the tenancy month in Sec, 15 (1). 
The word “month” has been used three 
times in Section 15 (1). -The first time 
that it occurs it postulates deposit to be 
made with the Controller or payment 
being’ made to the landlord within one 
month of the date of the order under. 
Section 15 (1). Obviously, this reference 
is to a period of time which must elapse 
between the making of the order and the 
payment or deposit of the money. It can 
have no reference to the expiry of any 
particular month. The second time that 
the word occurs in Section 15 (1) is when 
hability is fixed on the tenant to pay 
‘or deposit arrears of rent legally reco- 
verable from him, including the period 
subsequent thereto upon the end of the 
month previous to that in which payment 
or deposit is made. -Legally recoverable 
rent would be rent calculated, for a 
period of three years from the date of 
the tenancy month, It could not obvi- 


*Against order of 'G, C. Jain, Rent Con- 
trol Tribunal, Delhi, D/- 19-4-1973. 
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ously have reference to calendar month. 
When it is stipulated that rent should be 
deposited up to the end of the month 
previous to that in which payment or 
deposit is made, it obviously makes a re- 
ference to rent due and recoverable. 
Rent is not recoverable or due for a part 
of the tenancy month. The third time 
that the word “month” occurs is in the 
- phrase “month by month, by the fifte- 

enth of each succeeding month, a sum 
equivalent to the rent at that rate’. If 
on the previous two occasions the -word 
“month” means tenancy month, it will 
be straining the language of the section 
tc give it a different meaning in this 
phrase. The words “month by month” 
have reference to period of time. So 
also, “fifteenth of each succeeding 
month” must have reference to time, and 
not a date. In the contest in which the 
phrase, “fifteenth of each succeeding 
month” has been used, it must mean a 
gtace period of 15 days to the tenant 
from the date on which according to the 
terms of the tenancy rent becomes due 
and payable. 1974 Rent Cas 66 (Delhi), 


Overruled, (Para 11) 
Cases Referred: Chronological ‘Paras 
AIR 1978 Guj 149 5, 9 
1974 Rent Cas 66 (Delhi) 5, 8 


AIR 1970 Andh Pra 234: 1970 Cri LJ 797: 


1970 Lab IC 808 10 
AIR 1951 Cal 316 10 
(1996) ILR 29 Mad 75 10 


M. C. Anand (in S. A. O. 139/78) and 
Mahyshwar Dayal (in S. A. O. No. 46/78) 
for Appellant; J. K> Seth with Miss. 
Shiba Gupta, (in S. A, O. No. 139/73), 
and R. L, Tandon (in S. A. O, No. 46/78), 
for Respondent, ; 


PRAKASH NARAIN, Ag. C, J;:— A 
common question of law that arises for 
determination in the two appeals is the 
tbe construction to be placed on the 
words, “by the fifteenth of each succeed- 
ing month” in Section 15 (1) of the Delhi 
Rent Control Act, 1958, hereinafter re- 
ferred to as the Act. l 

2. In S, A. O. No. 139 of 1973 the 
‘Rent Control Tribunal confirmed the 
erder of the Rent Controller directing 
eviction of the tenant. The Rent Con- 
troller had, inter alia, held that inasmuch 
ar the tenant had not complied with the 
erder passed under Section 15 (3) of the 
Act, he was not entitled to the benefit of 
Section 14 (2) of the said Act. The 
Rent Control Tribunal had upheld that 
decision. The order under Section 15 (3) 
of the Act had been made by the Rent 


B. P. N. Shrivastava v. Poori Bai 


Controller on November 3, 1970 directing 
the tenant to deposit the arrears of rent 
at the rate of Rupees 175/- p. m. with 
effect. from January 10, 1970, up-to-date 
within one month of the order and to 
deposit future rent at the rate of Rupees 
175/- P. M., month by month by the 
fifteenth of each succeeding month Ad- 
mittedly, the tenancy in the case was a 
monthly tenancy commencing from the 
10th of the month to the 9th of the next 
month according to the British Calendar. 
The tenant deposited the arrears of rent 
for the period January 10, 1970 to 
November 9, 1970 on November 28, 1970. 
Thereafter the tenant deposited the rent 
month by month, admittedly, within 
time. No rent was deposited for the 
period January 1), 1972 to February 9, 
1972, as the tenant claimed that one 
month’s rent had been spent on repairs 
and he was entitled to adjust the same 
towards rent. For the period February 


ALR. . 


10, 1972 to March 9, 1972, a deposit was — 


made on March 15, 1972, and for the 
period March 10, 1972 to April 9, 1972, 
a deposit was made on April 15, 1972. 
Similarly, for the period April 10, 1972 
te May 9, 1972 deposit was made on May 
15, 1972, The Rent Control Tribunal held 
that there was no evidence to show that 
the tenant had spent Rs. 175/- towards 
repairs and so, he could not claim ad- 
justment. Inasmuch as no rent was de- 
posited for the period January 10, 1972 
to February 9, 1972 within 15 days of 
February 9, 1972,. there was a default 
and the subsequent deposits, if taken to 
be deposits for the tenancy month of 
January 10, 1972 to February 9, 1972 and 
thereafter would all be regarded. as made 
beyond 15 days and in consequence 
rendering the tenant liable to eviction for 
default in depositing the rent in accor- 
dance with the provisions of Sec, 15 (1) 
of the Act, The Rent Control Tribunal 
negatived the contention that the word 
"month” meant British Calendar month 
and so, on a true construction of S. 15 
(1) of the Act the rent for the period 
January 10, 1972 to February 9, 1972, 
had to be made by April 15, 1972. 


3. In S. A. O. No, 46 of 1978, also the 
Rent Control Tribunal affirmed the deci- 
sion of the Rent Controller on a similar 
default, said to have been committed by 
the tenant. In this case the monthly 
tenancy was from 17th of the month to 
the 16th of the succeeding month. An 
order under Section 15 (1) of the Act 
had been made on January 3, 1974. 
directing the tenant to deposit the entire 
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arrears of. rent with effect from April 17, 
1973 up-to-date and thereafter monthly 
rent, month by month, by the fifteenth 
of each succeeding month. The tenant 
deposited arrears of rent and continued 
to deposit rent month by month for some 
time. For the period November 17, 1973 


to December 16, 1973, he deposited rent . 


on February 1, 1974 and for the period 
November 17, 1974 to December 16, 1974 
he deposited rent on January 16, 1975. 
For the period December 17. 1974 to 
January 16, 1975 he deposited rent on 
February 13, 1975. In view of these 
three defaults it was held that the pro- 
tection of S. 14 (2) of the Act was not 
available to the tenant and he was lia- 
ble to eviction. 


4, On appeal in both these cases to 
this Court it was contended that the 
word “month” must mean month as de- 
fined in the General Clauses Act which 
is British calendar month and, therefore, 
there was no default. On behalf of the 
respondents it was contended that the 
section as a whole has to be read in tha 
light of the legislative scheme and month 
must mean tenancy month and not Bri- 
tish calendar month, 


5. In S. A. O. No. 30 of 1972, Smt, 
Parkash Wati v. Babu Ram, decided on 
April 21, 1972,* a learned single Judge of 
this Court has held that the word “month” 
in Section 15 (1) of the Act must be held 
to refer to a British calendar month, Our 
learned brother repelled the contention 
that the legislative intent is to refer to 


the tenancy month. A contrary view in. 


somewhat similar situation has been 
taken by a Bench of the Gujarat High 
Court in Mistry Bhikhalal Bhovan v. 
Sunni Vora Noormahmad Abdul Karim. 
AIR 1978 Guj 149. 


6. 5. A. O. No, 139 of 1973, came up 
for hearing before Leila Seth, J. when 
the rival contentions and conflicting au- 
thorities were brought to her notice. 
She has made a reference to a larger 
Bench. In S. A, O. No: 46 of 1978, which 
came up before our brother, T. P. S. 
Chawla, J., the attention of the learned 
Judge was invited to the conflict of de- 
cisions, above-referred to, as well as the 
reference made by Leila Seth, J. Our 
learned brother, therefore, also chose to 
make a reference to a larger Bench. 
’ That is how the matter is before us, 

1, Section 15 (1) of the Act reads as 
under :-— 


*Reported in 1974 Rent Cas 66. 
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“15 (1). In every proceeding for the 
recovery of possession of any premises 
on the ground specified in clause (a) of 
the proviso to sub-section (1) of Sec. 14, 
the Controller shall, after giving the par- 
ties an opportunity of being heard, make 
an order directing the tenant to pay to 
the landlord or deposit with the Con- 
troller within one month of the date of 
the order, an amount calculated at the 
Tate of rent at which it was last paid 
for the period for which the arrears of 
the rent were legally recoverable from 
the tenant including the period sub- 
sequent thereto up to the end of the 
month previous to that in which pay- 
ment or deposit is made and to continue 
to pay or deposit, month by month, by 
the fifteenth of each succeeding month, a 
sum equivalent to the rent at that rate”. 

8 The contention on behalf of the 
tenants in both the cases is that the rel- 
evant clause in Section 15 (1) of the 
Act cannot be read as 15 days after the 
last day of the tenancy month and inas- 
much as the word “month” is not defined 
by the Act, the word has to be given the 
meaning contained in clause (35) of Sec- 
tion 3 of the General Clauses Act. In 
other words, if the tenancy month finish- 
ed on the 6th of any British calendar 
month, the rent for the period, 7th of the 
preceding month to the 6th of that 
month, will have to be deposited on or 
before the 15th of the succeeding month 
and not within 15 days of 6th, On behalf 
of the respondents it has been contend- 
ed that on a proper reading of the sec- 
tion though rent is due on the last day 
of the tenancy month, 15 days, grace is 
given to the tenant to deposit the rent 
Therefore, the 15th day of the month 
means 15th day of the succeeding tenan- 
cy month The former view found 
favour with our brother Dalip K. Kapur, 
J., in Smt. Prakash Vati v. Babu Ram. 
Our learned brother noticed that a ten- 
ancy month may cOincide with a calen- 
dar month or may be different from it. 
There would be no problem as far as 
tenancies commencing on the ist of the 
calendar month and ending on the last 
day of the calendar month are concern- 
ed. The problem arises in the cases of 
those tenancies which commence from a 
particular day in a calendar month and 
end with the day previous to the corres- 
pending day in the succeeding calendar 
month. In his view there is a fixed 
date on which all payments have to be 
made according to Section 15 (1) of the 


Act and that fixed day is the 15th day of 
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every calendar month Reliance was 
placed by our learned brother on the 
definition of the word “month” given in 
the General Clauses Act, 


9. In Mistry Bhikhalal Bhovan v. 


Sunni Vora Noor-mahmad Abdul Karim, . 


AIR 1978 Guj 149, the word “month” 
came up for construction in the context 
in which it has been used in the Bombay 
Kents, Hotel and Lodging House Rates 
Control Act, 1947. Under Section 12 of 
the said Act no suit for possession could 


‘be instituted by a landlord against a 


tenant prior to the expiry of “one month” 
next after the notice in writing of de- 
mand of the standard rent had been 
served upon the tenant. The tenancy 
premises in this case was ax shop, A 
notice was served on the tenant on Octo- 
ber 8, 1971, calling upon him to pay ar- 
rears of rent from 1-11-1970 to 30-9-1971. 
As the tenant failed to pay the rent a 
suit was instituted on November 22, 1971, 
The objection taken was that the suit 


could only be instituted on the ex- 


piry of November, 1971, inasmuch as 
notice had been served only on October 
8, 1971, and the calendar month had not 
expired. This view did not find favour 
with the lower courts and eviction was 
ordered. The tenant came up in revision 
As the question involved was of some 
importance the matter was referred to a 
larger bench. The learned Judges of 
that Court observed as under :— 

“In common parlance, the . term 
‘month’ is hardly understood as a calendar 
month but it by and large means ‘space 
of time from a day in one month to the 
corresponding day in the next”. This is 
the meaning of the term ‘month’ given 
in the Concise Oxford Dictionary, 1964 
Edition. The term ‘month’ has been éx- 
plained also in the Bombay General 
Clauses Act, 1904. The term ‘month’ as 
defined in Section 2 (3) of the Bombay 


’ General Clauses Act, means ‘a month re- 


ckoned according to the British Calen- 
dar’ The term ‘reckoned’ is equivalent 
of the term ‘calculated’ or ‘counted’. If 
the legislature wanted the month to 
mean only a compact unit of a calendar 


. month, the normal definition would have 


been as a British Calendar month, or a 
calendar month, The elaborate explana- 
tion given in the definition of the term 
‘month’ and particularly the reference to 
calculation clearly and pointedly suggest 
that what is intended to be referred to 
by the term is a space of time between 
the two dates of the two contiguous 
months.” : 
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`of the notice on the tenant. 


A.I. R. 


After reading Section 12 (2) of the Act in 
question the learned Judges further ob- 
served as under :— 


“The phrase ‘until the expiration of 
one month next after notice in writing is 
serveď’ clearly indicates that the month 
is to be counted from the date of service 
The adjec- 
tive ‘next? occurring therein is the sup- 
erlative form of the term ‘nigh’ which is 
equivalent or synonym of the term ‘near’, 
The term ‘next’ therefore, means ‘near- 
est’, ‘closest’ ‘most contiguous’, When a 
month is to be counted immediately after 
the date of the service of notice, it means 
that no days are to be left out in between 
for counting of the month, As for ex- 
ample, let us take the facts of the case 
on hand. The notice Ex. 18 was served 
Gn 8-10-1977, on the tenant. What sub- 
section (2) of Section 12 requires is that 
the landlord must wait before institut- 
ing a suit against a tenant on the ground 
of non-payment of the standard rent or 
permitted increases due, till the expiry 


‘of one month to be reckoned immediate- 


ly after the notice in writing of the de- 
mand has been served upon the tenant. 
Another connotation of the word ‘next’ 
would mean ‘immediately’. The phrase 
‘next after’ is equivalent to ‘immediately 
after’ and the term ‘next’ does not allow 
any scope for the intervention of any 
days in between.” 


The learned Judges did not agree with 
the contrary view taken by a single Judge 
of their Court. They also did not com- 
mend importing the definition given in 
the General Clauses Act to construe the 
meaning of the word ‘month’ in the con- 
text in which that word had been used 
in Section 12 (2) of the Bombay Act. 


10. In re V. S. Metha, AIR 1970 Andh 
Pra 234, a Bench of that Court was con- 
cerned with interpreting the phrase 
“within three months of the date” occur- 
ring in Section 106 of the Factories Act, 
1948. A challenge had been made to 
certain prosecutions launched under the 
Factories Act and it was urged that in- 
asmuch as prosecutions had been launch- 


ed more than three months after 
the date on which the alleged 
commission of offence came to the 


knowledge of the Inspector, the prose- 
cutions were beyond time and cognizance 
thereof could not be taken. Thus, the 
plea raised was of limitation. Some argu- 
ment was advanced that a month should 
be construed to mean 30 days and so, 
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prosecution had to be launched within 
$0 days. Support for that contention 


was found from an old Madras case re- 


ported as Vama Dava Desikar v. Muru- 
gesa Mudali, (1906) ILR 29 Mad 75. This 
view did not find favour with the Bench 
which relied on a Calcutta case reported 
in ATR 1951 Cal 316 in which it was 
held that the word “month” means calen- 
dar month and not a lunar month. Re- 
ference was also made to Section 3 of 
the: General Clauses Act in this regard. 
It was held that month shall mean a 
month reckoned according to the British 
calendar and three calendar months 
would thus mean three calendar months 
as reckoned according to the British 
_calendar prima facie the prosecution 
ease seemed to be barred by time but 
the Court relied on Section 21 of the 
Limitation Act, 1908 to give the benefit 
of the day on which the Inspector receiv- 
ed knowledge of the commission of of- 
fence by excluding it. This case, relied 
upon on behalf of the tenant, therefore, 
does not really advance their’ case, On 
the other hand, a careful study of the 
rule enunciated in it would show that 
reference to the word “month” has to be 
taken to be reference in accordance with 
the British calendar month for reckoning 
of a period of time in the context in 
which the Word has been used in the 
Factories Act, 


11. Aswe look at it the word “month” 
must have reference to the tenancy 
month in Section 15 (1) of the Act, The 
word “month” has been used three times 
in Section 15 (1) of the Act. The first 
time that it occurs it postulates deposit 
to be made with the Controller or pay- 
ment being made to the landlord within 
one month of the date of the order under 
Section 15 (1). Obviously, this reference 
is to a period of time which must elapse 
between the making of the order and the 
payment or deposit of the money, It can 
have no reference to the expiry of any 
particular month. Indeed, the judgment 
of the Andhra Pradesh High Court, re- 
ferred to above, brings this out clearly. 
It the order is made, say, on the 10th of 
September, 1980, the deposit or payment 
has to be made on or before 10th Octo- 
ber 1980. The second time that the word 
occurs in Section 15 (1) is when liability 
is fixed on the tenant to pay or deposit 
arrears of rent legally recoverable from 
him, including the period subsequent 
thereto up to the end of the month pre- 
‘Wious to that in which payment or depo- 
sit is made. The words “legally reco- 
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‘each succeeding month, a sum 
-lent to the rent at that rate”. 
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verable” would be the-key words to 
understand the meaning of the word 
“month” in this part of the section, Le- 
gally recoverable rent would be renti 
calculated for a period of three years! 
from the date of the filing of the eviction, 
petition on the basis of the tenancy 
month, It could not obviously have re- 
ference to calendar month. When it is 
stipulated that rent should be deposited 
up to the end of the month previous to 
that in which payment or deposit is 
made, it obviously makes a reference to 
rent due and recoverable. Rent is 
not recoverable or due for a part of the 
tenancy month, The third time that the 
word “month” occurs is in the phrase 
“month by month, by the fifteenth of 
equiva- 
If on the 
previous two occasions the word “moni 
means tenancy month, it will be strain- 
ing the language of the Section to give 
it a different meaning in this phrase, 
The words “month by month” have re- 
ference to period of time. So also, “fif- 
teenth of each succeeding month” must 
have reference to time and not a date, 
If the respondents’ contention is to be 
accepted the phrase should have read fif- 
teenth of each succeeding calendar 
month”. Consistency in interpretation is 
a cardinal principle, It is settled law 


-when a word is used in a particular 


sense in a statute, and more particularly 
in a section, the same meaning must be 
attached to it in the other provisions of 
the Statute and certainly in the other 
part of the same section. It is not pos- 
sible to import the meaning of the word 
“month” as it has been imported into 
Section 15 (1) by Kapur, J, Indeed, there 
is no conflict in the definition in the 
General Clauses Act and the interpreta- 
tion that we are placing. When a month 
has to be calculated it has to be calcu- 
lated on the basis of the British calendar 
month and not on ‘the basis of a lunar 
month, as was done mt the Madras case, 
referred to above. In the context in 
which the phrase, “fifteenth of each suc- 
ceeding month” has been used, it must 
mean a grace period of 15 days to the 
tenant from the date on which accord- 
ing to the terms of the tenancy rent be- 
comes due and payable. Any other mean- 
ing would make the entire scheme of the 
Act illogical. If the tenancy month was 
to commence in the first 15 days of a 
month the phrase, “fifteenth of each suc- 
ceeding month” would give a tenant 


more than a month to deposit the rent 
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due . and payable, For a tenancy com- 
mencing in the latter half of the month 
it would give less than a month. This 
would amount to discrimination and the 
interpretation put on the phrase by 
Kapur, J., may tend to make the provi- 
sion violative of Article 14 of the Con- 
stitution. The only way, therefore, in 
which we can read this section in the 
context of providing equality before the 
law is to construe it to mean that. the 
tenant has 15 days’ grace to pay or de- 
posit rent once it becomes due and pay- 
able on thé expiry of the tenancy month. 
The references are answered according- 
ly. 

12, The legislative intent to give 
15 days’ grace period to the tenant ta 
pay the rent due can also be discerned 
from a reading of Section 26 (1) of the 
Act, This provision reads as under :— 


“26 (1) Every tenant shall pay rent 
within the time fixed by contract or in 
the absence of such contract, by the fif- 
teenth day of the month next following 
the month for which it is payable.” 
From a reading of the, above provision 
it is obvious that the reference is to the 
tenancy month and not the calendar 
month, Jf the tenancy is from the first 
to the last day of a calendar month, rent 
becomes due on the last day or on the 
expiry oł the last day of the month 
15 days’ time is then given by Section 26 
(1) to pay the rent failing which it will 
be deemed to be in arrears, Therefore, 
under Section 15 (1) of the Act the same 
intent has to be read that rent may be 
paid or deposited within 15 days of its 
becoming due during the pendency of 
the proceedings, 


13. Though not very important, yet 
an administrative difficulty. may - be 
noticed if the interpretation put by our 
brother Kapur, J., is to be accepted, If 
15th of every calendar month is the date 
on which rent becomes payable or is to 
be deposited, there will be such a rush 
of litigants seeking to deposit rent on 
the 15th of each month that it will not 
be possible to tackle the rush Of 
course, there is no bar to depositing rent 
before the 15th of each month but then 
human nature being what it is, quite 
‘often. we find people wait till the last 
date to make the necessary deposits, 


14, The papers of the two appeals 
may now be placed before the two learn- 
ed Judges who made the references for 
disposal of the appeals on-merits keep- 
ing in view the law enunciated by us. 
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Costs will abide the results in the re- 


spective appeals, 
: Order accordingly, 
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O. N. VOHRA, JJ. 

- Miss Mohinder Kaur Kochhar, Appel- 
lant v. Punjab National Bank Limited, 
New Delhi and others, Respondents. 

F. A. O. (OS) No, 17 of 1975, D/- 16-9- 
1980.* i 

(A) Arbitration Act (10 of 1940), Sec- 
tions. 30, 2 (a), 2 (e) — Partnership firm 
— Reference to arbitrator — Ratification 
by non-signatory partner — Can be im- 
plied from his conduct — Finding as to 
by Arbitrator — Court will not inter- 
fere in absence of error on face of record. 
(Partnership Act (1932), Sec, 19 (2) (a), 
Contract Act (1872), Ss. 196, 197). 

Though, S. 19 (2) (a) of the Partnership 
Act does not empower a partner to sub- 
mit any dispute relating to the business 
of the firm to arbitration on behalf of 
another partner, there is nothing in law 
which prevents a partner who was not 
a party to the reference to arbitration 
(without intervention of court) to ratify 
this act of reference and this ratification 
can be done either expressly or implied- 
ly. Thus, if on facts it can be establish- 
ed that a partner though not a signatory 
to the reference to arbitration has by his 
cr her conduct ratified the same, he or 
she would be as much bound by the 


signed the reference, 

Where an arbitrator gave a finding 
that the bank is entitled to realise its 
dues from the firm and its all partners 
mcluding the ome who was not a signa- 
tory to the reference, that finding im- 
plied that the partner who had not sign- 
ed the reference had ratified it. When 
the award was a non-speaking one and 
there was no error of law on the face 
of the award, the court could not inter- 


fere with the implied finding as to rati- 


fication. (Para 9) 

Held in the facts and circumstances 
also that long time taken by the partner, 
who was not a signatory to the refer- 
ence,. in challenging the award and the 
fact that the partner was close relative 
of another partner who had signed the 
reference, indicated acceptance of the 


*Against judgment of R. N, Aggarwal, J. 
Delhi, D/- 7-11-1974. 
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award by the concerned partner. AIR 
1952 Punj 234 and AIR 1958 All 522, 
Rel. on; AIR 1959 Punj 617 (FB), Disting. 

f ` (Para 10) 
. (B) Evidence Act (1 of 1872), S. 114, 
Mustration (f) — Registered A. D. letter 
and letter under certificate of posting 
sent to father and his daughter on same 
address — In response, father appearing 
before Arbitrator — Regd. A. D. receipt 
showing that letter was received at 
given address — Presumption not only 
as to posting of letters but also their 


due receipt by addressee can be raised. 


(Arbitration Act (1940), S. 14), AIR 1970 
Cal, 328, Rel. on. (Para 10) 


(C) Registration Act (16 of 1908), S. 17 
(1) — Award of arbitrator — No decla- 
ration of any right or interest in immov- 
able property valuing one hundred ru- 
pees or upwards -— Mere reference to 
equitable mortgage as recital of fact — 

tration of award is not essential. 
(Arbitration Act (1940), S. 14). ` 


Where the award of the Arbitrator did 
not declare or create a mortgage of any 
tmmoveable property nor declared any 
‘Tight over it but therein a reference to 
equitable mortgage was made only as a 
recital of fact, then registration of award 
is not essential, (Para 11) 


The word ‘declare’ in Section 17 has 
to be read ejusdem generis with the 
words ‘create’, ‘assign’ or ‘limit’ imply a 
definite change of legal relation to a 
property and the expression ‘declare’ 
therefore must also import a similar 
meaning. ‘The distinction as such be- 
tween a mere recital of a fact and some- 
_thing which in itself creates title in the 
property must be borne in mind. 

(Para 11) 


(D) Arbitration Act (10 of 1940), Ss. 13, 
29 — Interest — Award directing to pay 
interest till date of realisation made a 
rule of Court — Effect — Direction can 
-be treated as if given by Court. 


Arbitrator can only grant interest from 
the date of award to the date of decree 
and not till the date of realisation. . But 
where the award of the Arbitrator 
directing to pay interest till the date of 
realisation was made a rule of the Court, 
it could not be said to be illegal there- 
en, as the Court can grant interest on 
the principal amount from the date of 
the decree to the date of realisation and 
as the Court has put imprint on that 
directian it will be treated as its direc- 
tion, (Para 14) 


Mohinder Kaur v. Punjab National Bank 
Cases _ Referred ; 


Delhi 107 
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AIR 1970 Cal 328 10 
AIR 1967 SC 1032: 1967 All LJ 419 14 
AIR 1959 Punj 617 (FB) 6 
AIR 1958 All 522 - 10 


AIR 1952 Punj 234 5, 6 

Arun Mohan with C. V. Francis, for 
Appellant; D, D. Sharma (for No. 1) and 
G. §. Vohra, Sr. Advocate with M. S. 
Vohra and Ajit Singh (for Nos, 2, 3 and 
4), for Respondents, 

SACHAR, J.:— This is an appeal 
against the order of the learned single 
Judge by which he rejected the appel- 
lant’s objections to the award and made 
it a rule of the court. 

2, M/s. Satwant Singh Kochhar & Co., 
is a partnership firm consisting of five 
partners, namely, (1) Satwant Singh 
Koebhar, son of Darshan Singh Kochhar 
(2) Gurmukh ‘Singh a nephew of Dar- 
shan Singh (3) Kulwant Singh son of 
Asa Singh (4) Manohar Singh, one of the 
brothers of Darshan Singh and (5) Miss 
Mohinder Kochhar, the appellant, 
daughter of Jaswant Singh, The firm was 
allowed the advantage of cash credit ac- 
count against hypothecation of stocks 
from the respondent, Punjab National 
Bank. The loan had been guaranteed by 
Darshan Singh, Manohar Singh, Asa 
Singh, Smt. Viranwali wife of Darshan 
Singh and Jaswant Singh, the father ^f 
the present appellant, 

3. It appears that on 29th November, 
1966 the accounts of the firm showed a 
debit balance of Rs. 6,66,530.28 inclusive 
of interest at rate varying from 8'/, per 
cent up to 10 per cent per annum, As 
the borrowing firm and the guarantors 
disputed the right of the Bank to charge 
interest at different rates as mentioned 
above, the firm as well as the guarantors 
entered into an agreement of reference 
with Bank to refer the disputes to the 
arbitration of Mr, Madan Gopal Mal- 
hotra. By the said reference, the parties 
ggreed that the arbitrator was competent 
to go into the question of interest from 
the start of the account till payment and 
would also be competent to fix the in- 
stalments of the amount found due It 
was also agreed that the arbitrator shall 
be competent to adjudicate and charge 
the amount due and make the same pay- - 
able out of the properties, already mort- 
gaged and also personally against the 
horrowing firm and the guarantors. The 
parties hereto know full well that Shri 
Madan Gopal Malhotra who is ‘appointed — 
sole arbitrator under this agreement is 
in the employ of the Bank and is work- 
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ing in the Bank as Legal Advisor, This 
reference was signed on behalf of the 
firm by all the partners excepting the 
present appellant and was signed by 
guarantors, Thereafter, the arbitrator on 
15th June, 1968, gave his award and 
determined that the bank was entitled 
to recover the amount of Rs. 5,60,709.40 
with interest from 12th June, 1968 from 
the firm, its partmers and guarantors 
severally and jointly. He, however, also 
gave the firm and the guarantors the 
option to pay instead the amount of Ru- 
pees 4,65,867.30 in the following man- 
ner: ` 

1. The sum of Rs, 4,65,867.30 will be 
paid in 46 monthly instalments begin- 
ning from Ist July, 1968. 


2. The said amount of Rs, 4.65,867.30 
will not carry interest if and as long as 
the instalments are regularly paid as 
above, ; 

3. In case of default in any two in- 

-stalments at any time (not necessarily 
consecutive) the Bank will be entitled to 
charge interest at the rate of 9'2% p.a. 
with monthly rests till realisation, 
Ir case the payments as above were 
made the claim of the bank shall stand 
satisfied, otherwise the Bank shall be 
entitled to recover the amount of Ru- 
pees 5,60,709.40 with interest as charged 
and the concession given to the opposite 
side in the matter of interest will stand 
withdrawn and forfeited. 

4, The objections were filed to the 
award by the appellant, The same have 
been dismissed, and award has been 
made a Rule of the Court and a decree 
in terms of the award has been passed. 
Feeling dissatisfied Amarjit Kaur Koch- 
har has filed this appeal. 


5. The first contention canvassed by 
Mr, Arun Mohan, counsel for the appel- 
lant, is that the award could not bind 
the appellant because admittedly she 
was not a signatory to the agreement of 
reference to arbitration made by the 
other partners of the firm, It is. not dis- 
puted 
was made by the four partners (out of 
tota] of five) of the firm and that the 
appellant was not a signatory to the said 
reference, Section 19 (2) (a) of the Indian 
Fartnership Act, 1932 provides that in 
the absence of any uSage or custom of 
trade to the contrary, the implied auth- 
ority of a partner does not empower him 
tc submit a dispute relating to the busi- 
ness of the firm to arbitration. It is this 
aspect which Mr, Arun Mohan empha- 
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sises to urge that as the appellant was- 
not a party to the reference she could 
not be held liable under the award given 
in pursuance of that reference, Now Sec- 
tion 196 of the Indian Contract Act, 1872 
provides that where acts are done -by 
one person on behalf of another, but 
without his knowledge or authority, he 
may elect to ratify or to disown such 
acts, If he ratifies them, the same effects 
will follow as if they had been perform- 
ed by his authority. Section 197 of the 
said Act further provides that ratifica- 
tion may be express or may be implied 
in the conduct of the person on whose 
behalf the acts are done. Though, no 
doubt Section 19 (2) (a) does not em- 
pewer a partner to submit any dispute 
relating to the business of the firm to 
arbitration on behalf of another partner, 
there is nothing in law which prevents 
a partner who was not a party to the 
reference to arbitration to ratify this act 
of reference and this ratification can be 
cone either expressly or impliedly. Thus, 
if on facts it can be established that al. 
partner though not a signatory to the 
reference to arbitration has by his or her 
conduct ratified the same, (he or) she 
would be as much bound by the award 
as the partners who had actually signed 
the reference :— 

“Where one of the partners refers a 
dispute to arbitration without the auth- 
ority of other partners the reference is 
not illegal if the other partners ratify 
his act, Ratification need not be by any 
express act or declaration and might be 
iyaplied from conduct. It might be in- 
ferred from mere acquiescence or silence 
or inaction on the part of such other 
partners.” (See AIR 1952 Punj 234) 

6. Mr. Arun Mohan referred to Firm 
Khetu Ram Bashamber Das v, Kashmiri 
Lal Rattan Lal, ATR 1959 Punj 617 (FB). 
In our opinion, it is no way contrary to 
the position in law mentioned above and 
is clearly distinguishable. In that case 
what was held was that where a refer- 
ence to arbitration is made in a suit 
pending in a court but the said reference 
is not signed by all the partners, the 
order of the court is without jurisdiction 
and consequently null and void,. and a 
reference to the arbitrator and the award 
given by him in pursuance of such a 
reference is altogether invalid and that 
no subsequent act of the parties or rati- 
fication can possibly clothe the court 
with the jurisdiction retrospectively. It 
is, however, relevant to note that this 
very Full Bench accepted the correctness 
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of the view expressed in, AIR 1952 
Punj 234 when it observed :— 

“However, if there is a reference to 
arbitration without the intervention of 
the court when no suit is pending, . the 
matter is entirely different, In that case, 
no order of the Court is required and 
the question of lack of jurisdiction of 
the Court does not arise. In a case like 
that it will be a mere question of agree- 
ment between the parties and if a per- 
son acts on behalf of another 
hope that such a person will agree and 
ratify action, such a contract would be- 
come valid and binding as between the 
parties as soon as the party concerned 
Tatifies the act of his agent.” 


7. In the present case admittedly the 


reference to arbitration was without the. 


intervention of the Court, 


8 One partner cannot, without spe- 
cial authority bind the firm by a sub- 
mission to arbitration, The partner ac- 
tually referring the dispute is, however, 
himself bound by the award, and the 
other partners may become bound by 
ratification (See Lindley on Partnership, 
- Fourteenth Edition page 263). 


9. The learned Judge has found that 


the appellant had ratified the act of re- 
ference to arbitration, Mr, Arun Mohan 
contends that the learned single Judge 
could not give a finding that there had 
been ratification of the act of reference 
to arbitration by the appellant as the 
said matter was not examined by the 
arbitrator . We cannot agree, The arbi- 
trator "has held that the bank was entitl- 
ed to claim and realise its dues in-full 
“from the firm, its partners and guaran- 
tors severally and jointly.” The firm, it 
may be stated, consists of 5 partners in- 
cluding the appellant. The only basis on 
which the arbitrator could. have. held 
the firm and its ‘partners jointly and 
severally liable to the full amount of 
Rs. 5,60,709.40' due to the bank could be 
his finding and. assumption that the ap- 
pellant who was one of the partners of 
the firm had ratified the reference even 
though she was not originally a signa- 
tory, The award being a non-speaking 
one, no reasons were to be given; - but 
the only conclusion possible from the 
finding is that it was consistent with a 
finding of ratification, by the appellant. 
Finding by the arbitrator making the 
firm liable carried inevitably the find- 
ing of implied ratification by the appel- 
lant, This finding cannot be reappraised 
by us, because it being a non-speaking 


in the. 
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award, there is no scope for interfer- 


ence, as we do not find any error off. 


law on the face of award, But as argu- 
ments were made in detail, we may 
mention that even on facts, this finding 
is amply supported by. record, The regis- 
tered A. D. notice was issued to the 
appellant on 9-5-1968 at her address 71, 
Sunder Nagar, New Delhi which was 
duly served on her. The recipient ini- 
tialled it (and though it is not really 
known as to who received it) but it was 
not disputed that the address and the 
name of the appellants were correctly 
mentioned and that it was received at 
the address on which she was residing, 
Not only that, a copy of the notice was 
sent to her at the same address under 
postal certificate, The appellant, how- 
ever, did not appear before the Arbitra- 
tor on llth June, the date fixed for 
hearing, Under Section 114 of the Indian 
Evidence Act: 


“The Court may presume the exist- 
ence of any fact which it’thinks likely 
to have happened, regard being had to 
the common course of natural events, 
human’ conduct and public and private 
business, in their relation to the facts of 
the particular case.” 

Illustration (f) says the court may 
presume that, common course of. - busi- 
ness has been followed in particular 
cases, Here the appellant sent a regis- 
tered A. D. letter and a letter under 
postal certificate was sent at the address 
where she was living with her father, 
Jaswant Singh. Registered notices to 
Jaswant Singh were also sent at the 
same address, Jaswant Singh had ap- 
peared and endorsed the award that he 
accepted the same as correct. No grie- 
vance can now be made that Jaswant 
Singh was not served on the same ad- 
dress, There isno reason tohold that she 
could not have received the letters on 
the same address, There is nothing to 
suggest that the usual course of business 
was interrupted or disturbed, 


10.. Admittedly, there is a registered: 


A. D. receipt which shows that letter 
was received at the address given. There 
is also a certificate of posting. Not only 
these raise a presumption that the letters 
were duly posted but there is also a 
presumption that the letters were duly 
received by the addressee (See Sm. 
Kanak Lata Ghose v. Amal. Kumar 
Ghose, AIR 1970 Cal 328). It must, 
therefore be taken that notice was sent 
by the Arbitrator to the appellant which 


was received by her, but in spite of this 
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she chose not to appear, It, therefore, 
‘cannot be said that the appellant was 
not aware of the arbitration proceedings. 
The relationship of the partners of the 
‘firm and the guarantors shows that they 
-were all closely related, ‘The interest of 
the partners and guarantors are totally 
in consonance with and are identical to 
that of the appellant. What is most 
‘significant is that the appellant did not 
dare to appear before the Court in 
these proceedings to depose that she had 
not been served by the Arbitrator, Her 
failure to do so leads to the only infer- 
ence that the appellant could not dare 
to state on oath that she had not re- 
ceived a notice from the arbitrator, evi- 
‘dently because she had received the 
same, The presumption, therefore, that 
she was served by the arbitrator is un- 
rebutted. Thus having. known that dis- 
putes between the firm and the bank 
had been referred to arbitration she took 
ho steps to repudiate the reference or 
indicate to the arbitrator that she was 
not ratifying the order of reference to 
arbitration made by other partners, It 
may be noted that the notices were sent 
to the appellant on 9th and 13th May, 
1968 and would have, been normally 
served in a couple of days. The award 
was not given till 15th June, 1968. Jas- 
want Singh read the award and accept- 
ed it under his endorsement dated 13th 
July, 1968, The application challenging 
the existence of the arbitration agree- 
ment and the award was only filed by 
the appellant on 30th July, 1968 in this 
Court. It is impossible to believe that 
when the father of the appellant had 
accepted the award under his endorse- 
ment as far as 13th July, 1968, the ap- 
pellant who was living with her father 
and has not been shown to be indepen- 
dently running any business, was not 
aware of the arbitration agreement ‘in 
pursuance of which the award was 
made. The conduct of the appellant in 









jfhe award for such a long time 
iclear indication of her having accepted 
the award, though she may not have 
een signatory to the reference to the 
rbitration, Ratification need not be by 
any express act or declaration and may 


{vere acquiescence or silence or inaction 
on the part of the party concerned. (See 
AIR 1958 All 522), We are, thus, satis- 
Med that the appellant by her conduct 
ratified the act of other partners in mak- 
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ing the reference to arbitration and, 
therefore, she is bound by the award. 

IL The next objection taken by the 
“ounsel for the appellant was that the 
award required registration. Mr. Arun 
Mohan contended that as the arbitrator 
has stated in his award ‘that the bank 
will be entitled in case of default in the 
stipulated manner, to realise and recover 
the entire amount by sale of the mort- 
gaged property hypothecated with the 
bank and, therefore, the award required 
registration as the value of the mortgag- 
ed property is more than Rs, 100/-, In 
our view the argument is without merit. 
The award has only stated that certain 
amount is due and in terms of the 
agreement of reference, the amount due, 
if not paid, can be realised by sale of 
properties mortgaged which are already 
equitably mortgaged with the Bank. In 
fact, there was no dispute that there 
was any equitable mortgage. The refer- 
ence to the equitable mortgage was only 
as a factual matter in that there was 
some other security available in case the 
bank was not paid the money in terms 
‘of the award. The award did not de- 
clare; as Mr. Arun Mohan contended, ` 
any right or interest in immovable pro- 
porty of one hundered rupees or up- 
wards, in terms of Section 17 (1) of the 
Registration Act; The word ‘declare’ in 
Section 17 has to be read ejusdem 
generis with the words ‘create’, ‘assign’ 
or ‘limit’. Now the words ‘create’, ‘assign’ 
or ‘limit’? imply a definite change (o) 
legal relation to a property and the ex- 
pression ‘declare’ therefore must also 
import a similar meaning. The distinc- 
tion as such between a mere recital of 
a fact and something which in itself 
creates title in the property must 
borne in mind In the present case, no 
rights in the immovable property’ are! 
being declared by the award, The re- 
ference to equitable mortage was only 
a recital of fact. Award did not declare 
or create a mortgage of any immovabl 
property. This plea, therefore, fails. 

12, The next contention of Mr. Arun ' 
Mohan was that even if it be held that 
the appellant was liable as a partner of 
the firm, to the extent of her. assets in 
the firm her personal assets apart from 
her assets in the firm could not be pro- 
ceeded against for realisation of the de- 
cretal amount because the arbitrator had 
stated in the award that “as Mohinder 
Kaur has not signed the agreement of 
reference, the award is not applicable 
and binding on her.” Now Order XXI, 
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Rule 50 Civil P. C. provides that where 
a decree has been passed against a firm 
execution may be granted against any 
property of the partnership and also 
against any person who has been indivi— 
dually served as a partner and has fail- 
ed to appear, Thus, if there is a de- 
cree. against a partnership (as in the 
present case) not only the partnership 
property is available for execution but 
that the execution can be proceeded 
against, any partner individually and 
against his individual assets. The arbi- 
trator has held that the bank was en- 
titled to claim and realise its dues in 
full from the firm and its partners, This 
will normally include the appellant, ‘as 
one of the partners and her liability 
will, therefore, extend to both her as- 
sets in the partnership and also her 
separate individual assets and properties. 
‘But then the arbitrator has said in the 
award that as she had not signed the 
agreement the award is not binding on 
her, Though this conclusion may appa- 
rently seem to be in conflict with the 
earlier conclusion of the arbitrator that 
the bank was entitled to realise its dues 
from the firm and its partners (which 
necessarily includes the appellant), the 
conflict is more apparent than real. We 
need not stop to consider what world 
have been the result had the bank filed 
an appeal and objected to this part of 
the award. as in fact the bank has not 
objected this part of the award, there- 
fore has to be accepted, According to 
us the correct meaning of these . two 
findings is that though the bank is en- 
titled to claim its dues from the firm 
and its partners still so far as the ap- 
pellant is concerned she would be liable 
only to the extent of her share in the 
firm property unlike other partners who 
are liable to satisfy the bank dues not 
only out of their share in the partner- 
ship firm but also out of their indivi- 
dual properties, 

13. The arbitrator had directed that 
asum of Rs, 4,65,867.30 should be paid 
in 46 equal monthly instalments begin- 
ning from Ist July, 1868. This amount was 
not to. carry any interest ifand as long as 
the instalments were paid regularly, In 
case of default of any two instalments, 
the bank was to be entitled to charge 
interest @ 94% per annum with monthly 
rest till realistion, This part of the award 
has been uvheld by the learned single 
Judge. Mr. Arun Mohan has stated that 
no instalments as directed by the arbi- 
trator have been paid, The result obvi- 
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ously would. be that interest has to be 
paid. on Rs. 5,60,709.40 the amount which 
had been found by the arbitrator to: be 
due from the firm. its partners and 
guarantors, No legal objection to the 
direction to pay interest @ H% p.m. 
with .monthly rest on this amount of 
Rs. 5,60,709.40 P is available Mr, Arun 
Mohan then sought to urge was that as 
Section 34 of the Civil P.. C. (unamend-. 
ed) provided for payment of interest 
@6% p. a the same rate should have 
been fixed here. Now Sectian 34 of the 
Civil P. C. is not applicable in arbitra- 
tion proceedings. Admittedly Section 34, 
Civil P. C. is not applicable to the arbi- 
tration matter and, therefore, the limi- 
tation of- Section 34, Civil P. C, cannot 
be read into it. Moreover, it should not 
be forgotten that this was a loan from 
the bank in the normal course of com- 
mercial transactions and even the rate 
agreed upon was between 8} to 10% p. a. 
In that view the arbitrator has treated 
the respondent leniently ‘by fixing the 
rate @ 9$% p. a. We cannot say that 
this discretion was exercised on any 
arbitrary or whimsical ground and, 
therefore. there is no scope for inter- 
ference. f 

14. The next objection was that the 
arbitrator had directed the payment of 
the interest till realisation which was 
beyond his power. It is correct that the 
arbitrator has authority only to grant 
interest from the date of award to the 
date of decree (See AIR 1967 SC 1032) 
and, therefore, the direction in the 
award to pay interest till the date of 
realisation was technically beyond his 
power, The same would, therefore, have 
been normally severed by us, But as 
practical measure it is not necessary to 
do so because the learned single Judge 
has made the award rule of the Court 
and Section 29 of the Act provides that 
in so far as an award is for the pay- 
ment of money the Court may inthe de- 
cree order interest from the date of 
the decree at such rate as the Courd 
deems reasonable to be paid on the 
principal sum as adjudged by the award 
‘and by the decree. Thus the 
Court could grant interest on the amount 
of ‘Rs, 5,60,709.49 (the printed amount) 
from the date of the decree that is 
7-11-74 to the date of realisation. 
Thus the direction to pay the interest 
on the principal sum from the date of 
the decree onwards is legal as the Court 
has put imprint on this direction, . and 
it will be treated to its. direction, we 
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would therefore, clarify and direct that 
sc far as payment of interest is con- 
cerned, it will be as follows :— 

(a) from 12-6-1968 to the date of de- 


cree i.e, 7-11-1974 interest will be paid- 


on Rs, 5,60,709.40, 

(b) on the principal amount of Rs. 
5,60,709.40, interest at 9'/2% will be paid 
from the date of decree ie, 7-11-1974 
till the realisation. 


15. Excepting the modification with 
regard to personal liability of the ap- 
pellant and with regard: to payment of 
interest as indicated above, the appeal 
stands dismissed. There will be no order 
as to costs in this appeal. 

Appeal dismissed. 


~ 
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Uttam Chand and another, Petitioners 
v. Atma Ram and others, Respondents. 

Civil Revn, No, 731 of 1980, D/- 2-2- 
1981." 

(A) Civil P. C. (5 of 1908), 0.6. R. 17 
~ Application for amendment of plaint 
— Rejection on ground of delay — Vali- 
dity — Suit for eviction — Amendment 
for inclusion of certain portion as part of 
premises let out, sought one year after 
rejection of appeal in earlier suit for re- 
covery of possession of that portion — 
Delay caused: due to filing of second ap- 
peal and ascertainment of advisability of 
filing review application or appeal to 
Supreme Court after rejection of second 
appeal — Delay is sufficiently explained 
— Rejection of application is unwarrant- 


(Para xs) 


(B) Civil P. C. (5 of 1908), O. 6. R. 17 
—- Amendment of plaint — Application 
for, cannot be rejected when no pre- 
judice is caused to other party. 

An amendment cannot be refused on 
the ground of delay alone unless on ac- 
count of delay some right has accrued to 
the other party, for instance, under the 
law of limitation etc, ATR 1969 SC 1267, 
Rel. on. 

Where in a suit for eviction filed on 
the basis that the father of the defen- 
dants died as a statutory tenant and the 


defendants could not inherit his rights,- 


the amendment of the plaint to include 
certain portion to indicate the entire pre- 


*Against order of V, K. Malhotra, Sub. 
J. ist Class, Delhi, D/- 8-4-1980. 
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A.I R 
mises included in the tenancy, could not 
be refused especially when the defen- 
dants had admitted that that portion was 
comprised in the tenancy of their father. 
In such a case, there was no question of 
setting up of a new cause of action as 
once the cause set up was established the 
plaintiff became entitled to recover pos- 
session of the entire premises compris- 
ing in the tenancy of the father of the 
defendants. (Para 9) 

(C) Civil P, C. (5 of 1908), S. 115, O. 6, 
R. 17 — Amendment of plaint — Exer- 
cise of discretion by lower Court — 
Interference in revision — Amendment 
of plaint refused against law laid down 
by Supreme Court — Interference is 
warranted. AIR 1971 Delhi 98, Explained 


and Rel. on. (Para 10). 
Cases Referred : Chronological Paras . 
AIR 1978 SC 484 10- 
AIR 1971 Delhi 98 10A 
AIR 1969 SC 1267 : 8 


Ishwar Sahai, for Petitioners; L., R. 
Sharma, for Respondents, 

ORDER :— The present revision peti- 
tion is directed against an order 
April 8, 1980 of Shri V. K. Malhotra, 
Sub-Judge I Class, Delhi rejecting an 
application for amendment of plaint filed 
by the present petitioners under Order 6, 
Rule 17 of the Code of Civil Procedure 
(hereinafter referred-to as the Code). 

2, One Smt, Gulab Devi was owner 
of property No, 1055 situated in Gali 
Heera Nand Maliwara, Delhi, The pre- 
sent petitioners purchased the said pro- 
perty from Gulab Devi on February 2, 
1971. Chhote Lal, father of respondents 
1, 2 and 4 and husband of’ respondent 
No, 3 was a tenant in a portion of the 
aforesaid property. The petitioners sent 
a notice dated 18th September 1973 to 
Chhote. Lal terminating tenancy of the 
latter, ; 

27A. On 27th September, 1973- peti- 
tioners filled a suit No, 1022 of 1973 
against. Chhote Lal to the effect that the 
latter had trespassed upon and had -for- 
cibly occupied a Barsati on the 3rd floor 
with terrace in front and a Kothri on 
the ground floor, that the said portion 
was not included in his tenancy and that 
therefore, decree for recovery of posses- 
sion be passed in favour of the former 
and against the latter in respect of ‘that 
portion. 


3, On 14th July, 1975 Chhote Lal died 


. and was substituted by the present re- 


spondents in the aforesaid suit. On 31st 


dated ` 


1981... 


- August, 1977 .that suit was decrééd by a 
Sub .Judge, Respondents .went in. appeal 
which was decided on 24 November, -1978 
by an Additional District Judge, -Delhi 
who. held that. Barsati and the terrace. in 

mt of. the same was comprised in the 
tenancy of Chhote Lal, that therefore, 
suit for recovery of possession on ac- 
count of trespass regarding the same was 
not maintainable, but that there was 
trespass in respect of the Kothri on the 
ground floor. Accordingly the learned 
Additional District Judge maintained 
decree of recovery of possession of 
Kothri and dismissed the remaining suit. 


'4,° The suit out of which the present 
revision petition has arisen was filed by 
the petitioners on October 21, 1975 for 
recovery of possession of ‘the portion 
which according to the petitioners was 
comprised in the tenancy of Chhote Lal 
on’ the ground that on.the demise of 
Chhote Lal the tenancy rights did . not 
pass to the respondents and they are li- 
able to be dispossessed, The room (which 
is described as Siaban by the respon- 
dents) and open terrace on the third 
floor which was subject matter of the 
previously instituted suit was. not in- 
cluded in the subject matter of. the suit- 
out of which the present revision peti- 
tion has arisen... That was -obviously . so 
because already suit for recovery of pos- 


session of that room and the terrace in. 


front on third floor was already pending. 

' 5. On account of the adverse decision 
of the learned Additional District Judge 
in ‘respect of the aforesaid room and ter- 
race in front of the same on third floor 
in the previously filed suit the peti- 
tioners wanted to include that portion 
also in the subject matter of the present 
suit: They, therefore, brought an appli- 
cation for amendment .of the plaint on 
October 16, 1979. for allowing them to 
include: receipt of recovery of possession 
in respect of the aforesaid room and the 
terrace on the third floor. ; 


6.: The aforesaid application was con- 
tested by the respondents. The learned 
Sub Judge rejected application: on two 
grounds, namely, that the application 
was delayed having been filed about’ a 
year after judgment of the additional 
District Judge in the previously institut- 
@d:-suit and secondly there would be 


change ‘of nature of the suit,’ if amend- 


mient were allowed, 

- 4, Petitioners filed an affidavit of Gian 

-Chand | petitioner dated 28th August, 
198i Delhi/8 Vv G—19 
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1980, In that affidavit it has been ‘ex- 
plained. as to how application for amend- 
ment of the plaint was filed about `a year 
after the order aforesaid of the learned 
Additional District Judge, It is stated in 
the application that the petitioners filed 
regular second appeal No, 105 of 1979 
against the order of learned District 


. Judge but the same was dismissed by 


Hon’ble - Mr. Justice Avadh Behari on 
July 19, 1980, that the petitioner consult- 
ed some senior advocates as to the de- 
sirability and possibility of filing a re- 
view petition or appeal in the Supreme 
Court, that they were advised that it 
will be no use to file such a petition or 
appeal and that therefore, then they: filed 
the application for amendment . of the! 
plaint. The aforesaid explanation is very 
sound. Therefore, ground of delay for 
dismissing application falls to the ground. 


8. Even otherwise it is well-settled 
law ‘that an amendment cannot be re- 
fused on the ground of delay alone un- 
less on account of delay some right has 
accrued to the other party, for instance, 
under the law of limitation ete., In Jaj 
Jai Ram Manohar Lal v. National Build- 
ing Material Supply, Gurgaon, AIR- 1969 
SC 1267 following law was laid down, 
which is in para 5 of the judgment:— 

“Rules of procedure are intended to be 
handmaid to the administration of jus- 
tice, A party cannot be refused just 


‘relief merely because of some mistake, 


negligence, inadvertence or even infrac- 
tion of the rules of procedure. The court 
always gives leave to amend the plead- 
ing of a party, unless it is satisfied that 
the party applying was acting mala fide, 
or that by his blunder he had caused in- 
jury to-his opponent which may not be 
compensated for by order of costs, How- 
ever, negligent or careless may have 
been the first omission,. and, however, 
late the proposed amendment, the 
amendment may be allowed jf it can be 
ase without injustice to the other 
side 


It is apparent that howsoever ‘late, the 
proposed amendment is the same must be 
allowed if it can he without injustice to 
the other side. In the present case, there 
could not be any injustice because - al- 
ready petitioners seek possession of the 
portion comprised in the tenancy of 
Chhote Lal on the ground of termination 
of, tenancy during his lifetime, thereby 
making him statutory tenant and ‘-not 
acini cae as heirs of those 


at 
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tenancy rights and what the petitioners 
want is merely to specify as to what 
tenancy premises were. 


9. There is no question of adding any 
zew cause of action, or setting up a new 
case by the petitioners by: way of pro- 
posed amendment.. Cause of action on 
which petitioners rely is that tenancy of 
Chhote Lal was terminated, that he died 
as Statutory tenant and that therefore, 
his rights cannot be inherited by the rée- 
spondents. Once that cause of action is 
established petitioners become entitled to 
recover possession of the ertire premises 
comprised în the tenancy of Chhote Lal. 
What the petitioners now want is proper 
defining of those tenancy premises, It is 
very important to note that it is ad- 
mitted by the respondents themselves 
that the room and terrace on the third 
floor were comprised in tenancy ` of 
Chhote-Lal. Hence proposed amendment 
is in line with already existing plaint of 
the petitioners, 

10. Supreme Court in Ganesh Trading 
Co. v. Moji Ram, AIR 1978 SC 484 went 
a step further and held that even defec- 
tive pleadings may be permitted to bé 
cured so as to constitute ‘a cause of ac- 
tion where there is none, Following was 
Taid down in this respect :— 

“Even very defective pleadings may be 
permitted to be cured, so as to constitute 
a cause of action where theré was none, 
provided necessary conditions, such as 
payment: of either any additional court 
fees, which may be payable, or, of costs 
of the other side are complied with It 
is only if lapse of time has barred the 
remedy on a newly constituted cause of 
action that the courts should, ordinarily, 
refuse prayers for amendment of plead- 
ings.” ; ' 

10-A. The learned counsel) for the re- 
spondents relied upon a judgment of 
Delhi High Court in Batoo Mal v, Ram- 
eshwar Nath, ATR 1971 Delhi 98 in which 
following law was laid down :— ` `. 

“Normally, it is in the discretion of th 
tribunal to which the application for 
amendment is made to allow or reject 
the same. High Court will not interfere 
with the discretion unless it was exer- 
cised illegally or inequitably.” 

The learned counsel urged that normally 
discretion exercised by the Sub Judge 
should not be interfered with and there- 
fore, present revision petition be reject- 
ed. But it is apparent from what I have 
|discussed above that the exercise of dis- 
cretion by the learned Sub Judge was 


' 
st 
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illegal because it was against the law 
laid down by the Supreme Court, Under 
these circumstances the order passed by 
the learned Sub Judge cannot be allowed 
to stand, even in accordance with what 
was laid down by this court in the case 
relied upon by the learned counsel for 
the respondent. 


11. I, therefore, accept the revision 
petition, The amendment sought by the 
petitioners is allowed subject to payment 
of Rs, 200/- as costs, Parties are directed 
to appear before the trial court on 25th 
February 1981 on which date costs will 
be paid and also amended plaint will be 


. filed, In case amended plaint is not filed 


on that date trial court will be at liberty 
to give further time for. the said purpose, 
The parties are directed to appear before 
the trial court on 25th February, 1981. 
File of the lower court be sent immedi- 
ately along with copy of the detailed 
order, 

Revision allowed, 
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Yaanganese Ore’ (India) Ltd., Nagpur, 
Petitioner v, M/s. Mangilal Rungta, Cal- 
cutta, Respondent, f ie 
Execution No. 62 of 1979 D/- 27-8- 
1980. ° 


Civil P. C. (5 of 1908), Ss. 38, 39. 46 
and Order 21, Rules 5, 41 — Transfer 
of decree for execution — Territorial 
and pecuniary jurisdiction of trans- 
feree Court — Applicability of S. 46 — 
Judgment-debtor if can be examined 
under Order 21, Rule 41 to find facts 
giving it jurisdiction. 

The rule of territorial Jurisdiction 
which governs suits also governs execu- 
tion proceedings. Hence, where a decree 
is transferred for execution to another 
court, the transferee court before enter- 
taining the execution petition is bound 
to satisfy itself that it has got both 
pecuniary as well as territorial jurisdic- 
tion to try the suit in which the decree 
was passed, (1890) ILR 17 Cal 699 and 
ILR (1972) 1 Delhi 263, Rel. on. 

: (Para 9) 

A’ perusal of clause 19 of objects and 
reasons for the amendment would show 
that Section 39 has been amended to 
clarify the position by providing that 
the transferee court must have pecu- 
niary competence to deal with the suif 
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in which the decree was: - How- 
ever, that would not!imply that ‘the 
transferee court need: not have ` terri- 
torial competence to deal with the suit 
in which the decree was passed; .. 
(Para T} 


It is well settled that the jurisdiction 
of a court is circumscribed by and ‘is 
co-extensive with its territorial limits. 
As.a general rule, therefore, territorial 
jurisdiction is a condition precedent to 
a court executing a decree and neither 
the court which passed the decree nor 
the court to which it is sent ‘for execu- 
tion can execute if in respect of pro- 
perty lying outside its > territorial jur- 
isdiction, NG (Para 7) 


The. decites-holder " eannot contend ‘on - 


the basis of Section 46 that the transfer 
order is birding on the transferee court 
and it must be deemed to have jurisdic- 
tion to go ahead with ‘the same. Sec. 46 
evidently deals with precepts, the ob- 
ject of which is simply fo enable. thé 
attachment of ‘the property of the J.D. 
situated, within” the jurisdiction of ` an- 
other court, in order to prevent.” the 
J. D. from alienating or otherwise ‘deal; 
ing with it to the detriment of the dė- 
cree-holder till proper proceedings for 
the sale of the property in pursuance 
of an , application can be taken. >- 
(Para 10) 
The decree-holder must aver the facts 
which confer jurisdiction on the trans- 
feree court to execute the decree ‘and it 
is only ‘then that the. transferee ‘Court 
may, if such facts are controverted em- 
bark upon an enquiry to find facts giv- 
ing jurisdiction fo execute , the .decree 
or not. , The court cannot launch” on a 
fishing énquiry under Order 21, Rule 41 
te find facts giving jurisdiction ‘to it 
when there is not -eyen an averment 
by the decree-holder that the judgment- 
debtor owns assets within its jurisdic- 
tion which can ne attached - or proceed- 
ed against. ` (Para 1%) 
Cases Referred : Chronological Paras 
TLR (1972) 1 Delhi 263.. a 9 
(1890) ILR 17 Cal 699,(FB) ` 8 
S. V. Nati with J. N. Aggarwal, - for 
Petitioner; A. K. Ganguli with .K, Deb, 
for Respondent. = A 
. ORDER: :— +=. The . " petitioner-decree- 
holder : M/s. `: Manganese ` Ore (India) 
Lunited obtained ia decree for. recovery 
of Rs, 3,84,375/- (the principal amount) 
with interest at 6% p.a. with effect 
' from: 1ith April, 1969 to- 20th June, 1979 
amounting to Rs, 2,35,211/- and and future 
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interest at 6% p.a. till realisation and 
costs of the suit against the -Judgment- 
Debtor, M/s. Mangilal Rungta from. the 
Court ‘of Joint Civil Judge (S. D.-— 
Nagpur) on 2ist September, 1978. On 
the strength of a Transfer Certificate 
issued by the said Court, the petitioner 


took, out execution in this Court with 


the ‘prayer that the decretal amount be 
realised by attachment of debts payable 
by the Garnishee, Steel Authority of 
India Limited, New’ Delhi, to the Judg- 
ment-Debtor and ordering them to pay 
into this Court the amount necessary to 
satisfy “fully the aforesaid decree; Ac- 
cordingly, notice under Order 21, Rule 
46-A of the Civil P. C. (hereinafter re- 
ferred to as the Code) was issued to the 
Garnishee’ as well as the Judgment- 
Debtor. The Judgment-Debtor has filed 
an affidavit sworn , by Shri Satya 
Narayan Rungta, a partner of the J.D. 
firm to the effect that the latter did not 
sell any manganese ore or iron ore to 
the Steel ; Authority of India Limited, 
New Delhi and that no amount is due 
from or payable by the said Authority 
to the J. D. firm on account of any al- 
leged sale of manganese ore or iron 
ore. He. has further denied that there 
was eny running contract. or account 
between the J. D. firm and the said 
Garnishee for the purchase of manga- 
mese-ore or iron-ore. Similarly, counsel 
for the Garnishee (Steel Authority of 
India Limited) has made a statement 
that there was no conttact between’ the 
J. D. firm and the ‘said Authority for 
supply’ of manganese-ore or iron-ore and 
that no amount whatsoever is due from 
them to the J. D. firm on any account. 


-2. -In view of this clear stand taken 
by the Garnishee as well as the Judg- 
ment-Debtor firm, the -learned counsel 
for the D: H. has frankly stated that 
no further.-action is called for and the 
Garnishee be discharged, However, he 
has prayed that the judgment-debtor be 
summoned under Order 21, Rule 41 of 
the. Code fer making a statement 
disclosing their assets. _ 


3. Thus, the short question for acter 
mination is whether this Court being a 
transferee’ Court has jurisdiction to go 
ahead with the ed proceedings or 
not, i 


4 Section. 38. of: the Code. provides that 


- a. decree may be. executed either by the 


Court which passed it or by the Court 


to which it- is sent for execution, Sec- 


tion 39 lays down the conditions under 
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which a decree can be so sent. It runs 
as follows: 

“(1) The Court which passed a decree 
may, on the application of the decree- 
holder, send it for execution to another 
Court (of competent jurisdiction), 

(a) if the person against whom the 
decree is passed actually and voluntarily 
resides or carries on ‘business, or person- 
ally works for gain, within the local 
limits of the jurisdiction of such other 
Court, or 

(b) if such person has not property 
within the local limits of the jurisdiction 
of the court which passed the decree 
sufficient to satisfy such decree and has 
property within the local limits of the 
jurisdiction of such other Court, or 


(c) if the decree directs the sale or 
delivery of immovable property situate 
outside the local limits of the jurisdic- 
tion of the Court which passed it, or 

(d) if the Court which passed the 
decree considers for any other reason, 
which it shall record in writing, that the 
- decree should be executed by such other 
Court: i 

(2) The Court which passed a decree 
may of its own motion send it for exe- 
cution to any subordinate Court of com- 
petent jurisdiction, 

(3) For the purposes of this section, 
a Court shall be deemed to be a Court 
of competent jurisdiction if, at the time 
of making the application for thé trans- 
fer of decree to it, such Court would 
have jurisdiction to try. the suit in which 
such decree was. passed.” _ 

5.. On a, plain reading of this sec- 
tion. it is manifestly clear that cls. (a), 
(b) and (c) of sub-section (1) only define 
the circumstances under which a decree 
may be transferred for execution to an- 
other Court and do not in any way re- 
strict or limit the powers of the Court 


ta which a decree is. transferred. How- . 


ever, sub-section (1) clearly lays down 
that a decree can be transferred for exe- 
cution to a Court of competent jurisdic- 


tion’ and sub-section (3) thereof which 


has been recently inserted by Amend- 
ment Act 104 of 1976 defines “Court of 
campetent jurisdiction” for the purposes 
of this section, It is also to be noted 
that the words “of competent jurisdic- 
tion” in sub-section (1) “did not exist 


earlier and the same too have been in-- 


serted by Amendment Act: of 1976. 
There can, thus, be no shadow of doubt 
that before a transferee Court. can pro- 
ceed with exécution ‘proceedings, it must 
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have jurisdiction to try the suit in which | 
such decree has been passed, at the time 
ef making the application for the trans- 
fer. of decree to it. As a necessary corol- 
lary, it would follow. that the transferee 
Court must stay its hands in case it finds 
that it does not have jurisdiction to try 
the suit in: which such decree has been 
passed having regard to various provi- . 
sions contained in the Code which confer 
pecuniary as well as territorial jurisdic- . 
tion upon a Court for trying the suit, 
Section 6 debars a Court from exercising 
jurisdiction over suits, the amount or the . 
value of the subject matter of which ex- 
ceeds the pecuniary limits (if any) of its 
ordinary jurisdiction, Section 15 provides 
that every suit shall be instituted in the 
Court of lowest grade competent to try 
it and Sections 16 to 20 deal with the 
place of suing i.e. the territorial jurisdic- 
ticn of a Court. Thus, it is erystal clear 
that the transferee Court must. be pos- 
sessed of both pecuniary as well as ter- 
ritorial jurisdiction to execute the decre@ 
before it embarks upon doing so. In case 
it lacks either pecuniary jurisdiction or 
territorial jurisdiction, it must stay its 
hands and report back to the transferor 
Court. This position has been abundant- 
ly clarified by Rule 5 of Order 21 as sub- 
stituted for the former Rule 5 by At. 
104 of 1976. It clearly lays down that: ` 


“xxxx the Court to which the decree 
is sent for execution shall. if it has no 
jurisdiction to execute the decree, send 


“it to the Court having such jurisdiction. = 


6.. Thus, a duty has now been impos- 
ed on the transferee Court to transfer 
the decree to the Court having jurisdic- 
tion to execute the decree if it has no 
jurisdiction to execute. the same itself. ` 


7, The submission made by the learn- 
ed counsel for the D. H. with all the 
vehemence at his command, however, is 
that the aforesaid amendments have 
been -introduced only with a view to set 
at rest the conflict which existed in judi- 
cial decisions as regards the competence 
of transferee Court to execute the decree 
irrespective of its pecuniary jurisdiction, 
as would appear from the statement of 
objects and reasons. No doubt, a perusal 
of clause 19 of objects and reasons for 
the amendment would show - that. ` Sec- 
tion 30 has been amended to clarify the 
position by providing that the transferee 
Court must. have pecuniary. . competence 
to deal with the suit in which the decree, 
was passed, However, that would not 
imply that the. transferee Court -need not 
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have territorial competence to deal with 
the suit in which the decree was passed. 
It is well settled that the jurisdiction of 
a Court is circumscribed. by and is co- 
extensive with its territorial limits. As 
a general rule, therefore, territorial 
urisdiction is a condition precedent to a 
Court executing a decree and neither the 
Court which passed the.decree nor the 
Court to which it is sent for execution 
ean execute it in respect of property ly- 
Ing outside its territorial jurisdiction. To 
this rule, however, there are certain ex- 
ceptions which have been judicially 
noticed, E 

8 A Full Bench of. the Calcutta High 
Court held in Prem Chand Dey v. 
Mokhoda Debi, (1890) ILR 17 Cal 699 
(FB), that the rule of: territorial jurisdic- 
tion was equally applicable to execution 
proceedings. It was observed:: 

“So far as the Procedure Code is con- 
cerned execution of a decree is only -a 
continuation of the suit and there ap- 
pears no legitimate reason why ‘a Court 
in the later stage of a suit should hava 
greater powers than it possessed at its 
institution. But, however, that may be, 
a comparison of Section 223 (Sections 38 
and 39 of the present Code) with the 


last paragraph of Section 649 (Section 37 


of the present Code) seems to us to indi- 
cate that territorial jurisdiction is acon- 
dition precedent to a. Court executing a 
decree.” 


9. Following his and other authorities 
cited therein this Court (Hardyal Hardy, 
J.) held in S; N. Sunderson & Co. v. 
Harbans Singh Sabit & Co. (P) Ltd., ILR 
(1972) 1 Delhi 263, that the rule of terri- 
torial jurisdiction which governs suits 
also governs execution of decrees though 
there are exceptions to that rule. Hence, 
when a property sought to be attached 
is outside the jurisdiction of the Court 
which passes the decree,. the Court can- 
not attach it, but it must transfer the 
ease to the Court within whose jurisdic- 


tion the property is situated; Order 21, 


Rule 48 being the only exception to the 
rule contained in Order 21,. Rule 46. In 


this view of’ the matter, therefore, it is 


crystal clear that before entertaining an 
execution petition the. transferee Court 
is bound to satisfy itself that it has got 
both pecuniary:..as well as territorial 
jurisdiction to try the suit in wich the 
gaid decree was. passed.. - 

10. Faced with this situation, the 
learned counsel for the.D..H, has urged 
that ence-a decree is transferred. by -the 
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the latter. is. vested with the jurisdiction . 
to execute the same and it cannot go be- - 
hind the transfer certificate. In other 
words, . the transfer order. is binding on 
the transferee Court and. it must .be| 
deemed to have. jurisdiction.to go ahead 
with the same. Reference in this context 
has been made to Section 46 of the Code. 
However, this argument is simply falla- 
cious and does not bear scrutiny, Sec- 
tion 46 - evidently deals with precepts, 
the object of which is simply to enable 
the attachment of the property of the 
J. D, situated within the jurisdiction of 
another Court; in order to prevent the 
J. D. from alienating or otherwise deal- 
ing with it to the detriment of the 
decree-holder till proper proceedings for 
the sale of the property in purstance of 
an application can be taken. That is why 
the effect of the attachment in pursuance 
of the precept is limited. to two months ` 
and power is given to the Court: which 
passed the decree to extend the time in 
order to meet the contingencies which. 
may arise due to the delay in transfer- 
ring the decree to the Court ta . which 
the precept is’ sent. In other words, no 
such attachment. can continue for more 
than two months unless the period is, 
extended by the order of the_, Court 
which passed the decree ‘unless the 
decree is transferred for execution te 
the attaching Court and decree-holder 
has applied for the sale of the property. 
Section 46 does not contemplate an order _ 
for permanent attachment, rather it’ 
clearly envisages transfer of the decree 
itself for execution 
which attachment has been made. Thus, 
an attachment under Section 46 is mere- 
ly a step taken to facilitate’ execution. 
The decree-holder, therefore, derives ne 


-assistance from the same, 


11. Finding. himself in ` predicament, 
the learned counsel came forth with the 
argument, that even if the question of 
jurisdiction is -involved it is for the 
transferee Court to decide. whether it 
has jurisdiction or not and it is with that. 
object in view that he has prayed for 
examination of the judgment-debtor 
under Order. XXI. Rule 41 for disclosing. 
whether any debt is. owed to him . and 
whether he has any and,.if so, ‘what 
other property . or means for. satisfying 
the decree. Thus, according to..him this- 


. Court can investigate into this matter ‘by. 


calling upon: the. judgment-debtor. to 
make a disclosure regarding the. assets’ 
owned :by .him ; and if Court .still finds. 


Court which passed itto PREE ‘Court,.,. that’ the judgment-debtor. firm owls. no, 
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assets within the jurisdiction of this 
Court, it may decline to act further in 
the matter. This argument.to my mind 
is absolutely devoid. of any merit even 
though it looks specious on its face. It 
is like putting the cart before the horse, 
urely examination. of the judgment- 
debtor under Order XXI, Rule 41 pre- 
pposes: that the Court executing ‘the 
ecree is competent to do so. When a 
ecree is ‘transmitted for exeeution to 






and it is only then thatthe transferee 
Court may, if such. facts are controvert- 
ed embark upon an enquiry as to whe- 
ther it has jurisdiction to execute the 
decree or :not,..I am ‘afraid the Court’ 





by the decree- 
that the judgment-debtor owns 
assets within its jurisdiction which can 


tion’ petition. In the instant -case, 
decree-holder has pot even remotely 
suggested that the. judgment-debtor does 
own any assets within the: jurisdiction of 
this Court, rather according to the state- 
ment made by his counsel on 21st July, 
1980, to the knowledge of the decree- 
holder, the judgment-debtor does not 
own any assets movable or immovable 


within the jurisdiction. of this Court and ` 


that is why he is leaning against Rule 41 
of Order 21 of the Code. 

12. To sum up, therefore, I find that 
this- Court has no jurisdiction to enter- 
tain and execute this decree, The -exe- 
cution application is accordingly dismiss- 
ed as unsatisfied and this fact .be certi- 
fied to the transferor Court. The decree- 
holder shall also bear the- costs of -the 
judgment-debtor: and . the . Garnishee. 
Counsel’s fee Rs. 200/- each. , ` 

Execution application —- 
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.AIR 1981 DELHI us.. 
R N. AGGARWAL, J. Lt 
Radhka Narain and others, Plaintiffs ve 
Smt. Chandra Devi and another, Defen- 
dants, — 
. Suit No. 695 of 1978, D/- 21-8-1980. 
Punjab. Pre-emption Act (1 of 1913), 
S. 16 Cl, Fifthly — Right of pre-emption 
under — Ownership. of plaintiffs and de- 
fendant over two tenements — Wall be- 
tween two tenements. belonging - jointly 
to the owners — Plaintiffs cannot claim 
easementary rights by placing. rafters 


and beams on wall within meaning of — 


S. 16, CI. Fifthly — AIR 1921 Lah 181, 
Dissented from. (Easements Act (1882), 
S. 4). 

Where ' the wall Duca iii tone. 
ments belonged jointly to..the plaintiffs 
and the defendant who were the owners 
of the said -tenements, the plaintiffs 
could not claim .easementary right on 
the wall by. placing rafters. and. beams 
on the wall within meaning of Cl, Fifth- 
ły of Section 16 as neither of the two 
fenements were servient or dominant to 
the other. Even the existence,.of doors 
and. windows in the wall would: not make 
any difference when no easement of 
light and air was.claimed. (Case law dis- 
cussed). AIR. 1921 Lah 181, Dissented 
from. oe (Para. 22) 


- It is sea for existence of an ease- 


ment right that the burden of the: en- 


joyment of the right must fall. upon a 
tenement ` which is-owned by a' person 


different .from the one. who owns the 
dominant heritage. . (Para 22) 
Cases Referred : Chronological Paras 
ATR 1959 Cal 309" Sr 18 
AIR 1954 Punj 125- -18 
ATR 1935 All 649°' Ao sy as 
AIR 1930 Sind 34. - BS ere Sees ‘18 
ATR: 1921 Lah ‘181 tH: a) 


‘V, B. -Andley, for Plaintiffs; Inder Sa- 
rup, for Defendants, ; 

ORDER :— This is a suit for: posses- 
sion by pre-emption. The pre-emption is 
claimed on ground Fifthly: of Seč 


tion 16 of the Punjab Pre-emption Act. 


The relevant- part of Section- oe reads. as 
under : 

"16, The right of me in re 
spect’ of “urban immovable property’ shall 
vest :— 

. pre ; 

“Fitthly, n where thë sale is ap a hae 


‘ent property in, the owners of the domi- 


nant property, “and vice versa” ` J- 7 
AY/BY/A392/81/PGS/SNV co yd 
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2,- The facts-proved and which ‘are not 
in dispute are that properties bearing 
Nos. 2777 and 2778 situated in. Chira- 


khana Street, Delhi were owned by Shri 
Shiv Sahai Mál; the common ancestor of 


the plaintiffs and defendant No, 2. Shri 
Maha Narain had two wives; from the 
first wife he-had two sons, namely, Suraj 
Narain and. Radhka Narain and from the 
second wife 5 sons, namely, Prem Narain, 


Bishan Narain, Govind Narain, Kirpa: 


Narain and Purshottam Narain. In 1951 
there was a partition between the sons 
of Maha Narain and property No. 2777 
fell to the share of the two sons from 
the’ second wife and property No. 2778 
fell to the share of Radhka Narain and 
Suraj Narain (sons from the first wife), 
Plaintiffs Nos, 2 to 4 are the sons of 
Suraj. Narain and plaintiffs. Nos, 5 to 8 
are the widow and: children of Brij 
Narain son of. Suraj Narain, It appears 
that subsequent to' the above partition 
Govind Narain : acquired the interest of 
the other brothers in property No. 2777. 


3. On 15th March 1978 vide register- 
ed sale deed, copy of which is Ex. P. 1, 
Govind Narain sold property No, 2777 to 
Smt, Chandra Devi wife of Madan Lal 
for a price of Rs. 70,000/-, 

4. On 20th May, 1978 the plaintiffs. 
gave a notice to Chandra Devi alleging 
that they have a right to pre-empt the 
sale and called upon her to transfer the 
property for the sale consideration paid 
by her, 

8 The defendant No, T did not ac 


cept the claim of the plaintiffs, and that. 


has led to the present suit, 


-6. The suit property is situated in. 


Chirakhana within the four-walls of the 
old Delhi and it is predominantly a resi- 
dential area, A small. portion measuring 
8.2 feet into 5.9 feet out of the house in 


dispute was converted into.. a shop in. 


about the year 1942 and since then is 
in the. tenancy of Mathi Ram Halwai. 
The rest of the house is. used for (sic) 
and since- after the.sale the, vendor is in 
possession, The two properties, that is, 
Houses bearing Nos, .2777 and 2778 are 
separated -by a wall heats -AB-in the 
plan Ex. P. 5, - : 

7. The plaintiffs have alleged 
right to. pre-empt the sale on the 
grounds, inter: alia, .(1) that the beams 
and rafters of house No, 2778 rest on the 


wall: AB which is a common walk, 


(2) that there are doors -on the ground 
floor and in the first floor inthe wall 


AB; and (3) that there is a ventilator 
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and an ‘almirah in the common wall on 
the ground: floor and’ that: the. above 
easementary’- rights gave the plaintiffs 
the right ‘to: pre-empt the sale under 
Clause Fifthly of Section 16 of the Pun- 
jab Pre-emption Act. The plaintiffs al- 
leged that a custom of pre-emption ex- 
usted since time immemorial in the area 
of- Chirakhana which is located within 
the walled city of Delhi. 

8 Defendant No. 1 in her written 
statement denied the right of the plain- 
tiffs to pre-empt the sale, Defendant 
No. 1 pleaded that the wall AB is joint- 
ly owned by the owners of the two pro- 
perties and that the user of the joint 
wall by the parties does not confer any 
Tight of easement, As regards the venti- 
later and''the almirah, defendant No. 1 
replied that she is not concerned ‘as to 
how the plaintiffs use the wall on their 
side of the house, 

9. On the pleadings of the parties the 
following issues were framed: 

“I. Whether the suit is barred by the 
provisions of Order 2, Rule 2 of the Code 
of Civil Procedure as stated in para 1.of 
the preliminary objections? 

.2. Whether the plaintiff has aright to 
pre-empt the sale? 

3. Whether any improvements | havè 
been made by:ithe defendant-vendee on 
the suit property after the purchase of 

property; if so, whether he is 
entitled to claim any amount spent by 
him by way of improvements? If so to 
what amount is he éntitled to? (Onus on 
the defendant). . 

4 Whether the Punjab Pre-emption 
Act does not apply to the State of Delhi 
after it was repealed by’ repealing Act 
of. 1973? 

5. Whether the Punjab Pre-emption 
Act as applicable to Delhi is unconstitu- 
tional -for the reasons given in the writ- 
ten statement? 

6, Relief.” 


‘10.- Issue No, 2 is the eraciat issue, 
The history of the wall AB is known, As 
already stated the two properties/houses 
ibearing municipal Nos, 2777 (old No, 
1083) and 2778 (old No. 1084) were own- 
ed absolutely by Shiv Sahai Mal. The 
property 2777 was built about a hundred 
years back and the second property 50 
to 60 years back. The sons of Shiv. Sahai 
Mal along with their. families resided in 
the two houses, Jagan Nath died without’ 
any male issue. Maha Narain with his 
sons. and. grandsons resided in the two 
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. properties, In 1951, there was partition 
of the two properties between the song 
of. Maha, Narain. Property No, 2777 fell 
to the share of the sans of Maha Narain 
from the second wife and property No, 
2178. to-the sons of Maha Narain from 
. -the first wife. The boundaries of the two 
- properties are given in the Schedules A 
- and. B attached to the partition deed. In 
March 1978, Govind Narain sold the pro- 
„perty. No, ‘3777 to defendant No, 1, The 
plan Ex. P. 5 shows that the wall AB 
divides the two properties Le. 2777 -and 
2778, : 


11. From the history given shove, jt 


is clear that originally Shiv Sahai Mal 


was- the absolute owner of the two pro- 
perties. After his death, his two sons 
Maha Narain and. Jagan Nath became 
the owners,. Jagan Nath died without 
any male issue. In 1951 the property 
‘was divided between the sons of Maha 
Narain.. 
copy Ex. P. 7 is on the record is silent 
in regard to the wall AB. It is clear that 
the wall AB continued to be a joint wall 
of the owners of the two properties.. In 
1978. - Govind Narain sold the property 
No., 2777 to defendant No. 1 and after 
the purchase: of the property, she be- 
came a joint owner along with the plain- 
tiffs of the wall AB. The above also ap- 
pears. to be the case of the parties. 

12, . The plaintiffs in paras 8 and 9 of 
the plaint: alleged that the wall AB is 
a common wall and that the owners of 
houses Nos; 2777 and 2778 owned the 
` wall AB half and half since the time of 
the ‘partition. The defendant No. 1 in 
her written’ statement claimed that the 
wall “AB is the joint wall -of the parties. 
DW-3, Madan Lal Jain, husband of de- 
fendant No, 1 in cross-examination: to a 
question : 
is not your exclusive property”, replied: 
`“It is correct. The wall belongs jointly 
to the owners of houses Nos, 2777 and 
2778”. 
13, From. the pleadings and other 
materjal discussed above. it is establish- 
ed that the wall AB is a party-wall or 


joint wall and it does not belong exclu-. 


sively to any party. 


14. It is not disputed that the rafters 
and beams of house No. 2778 rest on the 
wall ‘AB. 

15, The term ‘party- -wall? may be used 


in any one of the four following senses .:- 


(1) first. it may be used to denote the 


wall which separates the properties of 


two adjoining owners and is owned by: 
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`The partition. deed of which 


‘wall are tenants-in-common, 
‘wall cannot be treated as a wall divisi- 


“I put it to you that wall AB. 
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both the-.proprietors in common owner- 
ship; (2) second, the term may be under- 
stood to signify a wall which is longi- 
tudinally divided into two strips, one be- 
longing to each adjoining owner, (3) 
third, it may mean a wall which belongs 
entirely to one of the adjoining owners 
but is subject to an easement or right of 
the other to have it maintained as a 
dividing wall between the two tene- 
ments; (4) last, it may be used for a wall 
divided longitudinally in two portions, 
each portion being subject to a cross- 
easement in favour of the owner of the 
ether portion. 

16. { have’ earlier found that the wall 
AB is a joint wall of the parties. 

17. A party-wall held in co-owner- 
ship is to be treated as a structure which 
1s to be utilised for the common benefit 
and convenience. of ‘both the owners of 
the tenements which it separates; each 
one of them is entitled. to the full user 
of the wall — the only restriction being 
that the user of the wall should not in- 
teriere with the enjoyment. of the wall 
pv the others, : 

18, In Durga Parshad v. Jheetar Mal, 


AIR 1954 Punj 125, Mr. Justice J. L.. 
Kapur held: 
“The two adjoining owners of a party 


and the 


ble longitudinally into two strips, one 
belonging to one neighbour and, the 
other to the other. If one of them ex- 
cludes the other from the use of the wall 
by building upon it, the excluded owner 
will be entitled to a mandatory injunc- . 
tion for the removal of the obstruction.” 
Also see: Bothra Brothers Ltd v. Smt. 
Pramila Bala Dutt Chowdhury, AIR 1959 
Cal.309, Panduman Das v, Smt. Parbati, 
AIR 1935 All 649, and Girdharidas 
Radhakishandas v. Tirathdas Gokaldas, 
AIR 1930 Sind 34. oe 

19. Applying the rule contained in 
the cited authorities it would follow that 
the owners of. both the tenements that 
is 2777 and 2778 have the right to the 
use of the full wall AB, the only prohi- 
bition being that the user of the wall 
should not interfere with the enjoyment 
of the wall,-by the other. - 

20. Question arises, whether by the 
placing of the rafters and beams:'on the 
wall AB the plaintiffs acquired any ease- 
mentary rights within the. meaning of 
Clause Fifthly of Section 16 of the Pun- 
jab Pre-emption Act, 

21. Section 4 of the. Law of Easement 
and Licensee in India defines .the.domi- 
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nant and servient heritages and owners. 
The relevant. part of Section 4 reads as 
under; | 

` “4. An easement is a right which the 
owner or occupier of certain land pos- 
` sesses, as such for the beneficial enjoy- 
ment of that land, to do and continue to 
do something, or to prevent and conti- 
nue to prevent something being done, in 
‘or upon, or in respect of, certain other 
land not ‘his own, 


. The land for the beneficial enjoyment 


.. of which the right exists is.called the 


dominant heritage, and the owner or oc 


cupier thereof the dominant owner, the. 


land on which the liability is imposed is 
called the servient heritage, and the 
owner or ocenpier thereof the servient 
owner,” ` 


22. In my view the question posed 
must be answered in the negative. It is 
essential for the existence- of -an ease- 
ment right that the burden of the enjoy- 
ment of the right must fall upon a tene- 
ment which is owned by a person differ- 
ent from the one who owns the domi- 
nant. heritage.. In the case in hand the 


wall AB belongs to the owners of. the > 


tenement of 2778 as much as to the owner 
of 2777, therefore, neither of the two 
tenements is servient or dominant to the 
other. . 


23, Mr. Andley, learned vounsel for 
the plaintiffs in support of the -plaintiffs’ 
ease, relied upon’ Chela Ram v. Mehr 
‘wherein 8 
Division Bench of that Coury held: 


“Where the rafters “and beams cf a 
shop and adjoining house rest upon a 
party wall, the owner of the shop can 
pre-empt a sale of the latter.” 

24. I have found the wall AB to be a 
joint wall and, therefore the cited auth- 
ority is distinguishable or facts, Even 


otherwise, with all respects, for the rea-’ 


sons recorded earlier I am unable to fol- 
low the ‘cited authority. 


25. The other grounds on which pre- 
emption is claimed are the existence of 
the doors, ventilator and almirah-in the 
wall AB. It is not disputed that there 
are doors on the ground floor and the 
first floor in the wall AB. As already 
noticed, -the two properties originally be- 
longed to the same person and the doors 
must have.been kept in the wall AB for 
connecting. the.two properties, After the 
sale of the property to the defendant 
No..1 the doors.have been. closed, I am 


‘unable to. see how the existence of the 
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doors in-the wall AB gave any right of 
easement, 


26, As regards the window, there is 


_ no claim- of easement of light ahd air 


and, therefore, the existence of the win- 
dow: also furnishes no right of pre-emp- 
tion to the plaintiffs. The plaintiffs have 
built. an almirah on their side of the 
wall AB. A co-owner has the right to a 
reasonable use of the joint wall-and the 
above would amount to a reasonable use 
of the joint wall, ` 


27. For the reasons stated I find issue 
No, 2 against the plaintiffs, 


28. The counsel for the parties did not 
address arguments on the other issues. 
In the result issues Nos, 1, 3 and’5 are 
found against the defendants, Issue No. 4 
was tried as a preliminary issue and’ it 
was decided against the défendant on 
6th February 1979, 


29. In view of the finding « on issue 


No. 2, the suit is dismissed, However, the- 


parties are left to bear their own costs. 
; ‘Suit dismissed. 


AIR 1981 DELHI: 121. 
PRAKASH NARAIN AND 
SULTAN SINGH, JJ. 

Jammu and Kashmir Bank Limited, 

Appellant v, Rawindan, Respondent, 
L. P. A. No, 113.of 1970, D/- 21-3- 
1980.* 


(A) Civil P. C, 6 of 1908), See, 13 — 
Decree. passed by foreign Court — Suit 


filed in Court in Jammu & Kashmir in- 


March 1948 and final decree passed in 
1949 | Not a decree of foreign Court 
because. Jammu & Kashmir became part 
of Indian Dominion on Oct, 22, 1947. 
(Para 5) 
(B) Displaced Persons arr Adjust- 
ment) Act (70 of 1951), S, 2 (10). — Dis- 
placed person — A person residing both 
at Lahore and Jullundur prior to parti- 
tion — Becoming unable to manage his 
properties lying in West Pakistan due to 
partition — Held, he is a “displaced per- 
son”. AIR 1967 SC 543, ‘Rel. on, 
(Paras 7, 8) 
(C) Displaced Persons ‘(Debts Adjust- 
ment) Act (70 of 1951), S. ‘2 (6) — Debt 
— Definition of — Displaced: person in- 
curring substantial portion of loan prior 


*Against judgment ‘of S. N. Shankar, J., 
u reported in ILR- (1970) 2 Delhi 888. 
roo 
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to. 15th August, 1947. from a bank under 
` overdraft account — It is “debt” within 
the meaning of S. 2 (6), (Para 9) 

(D) Displaced Persons (Debts Adjust- 


ment) Act (70 of 1951), Secs..17, 37 .—: 


Scope — Debt: incurred in Jammu & 
Kashmir ‘and also decree passed by Court 
therein — Decree sought to be executed 
against displaced person residing in 
Delhi — Entitled to benefits under the 
Act notwithstanding that it is not appli- 
cable in Jammu & Kashmir — Not li- 
able to pay debt, (Paras 10, 12) 

(E) Displaced Persons (Debts Adjust- 
ment) Act (70 of 1951), S. 5 — Applica- 
bility — Debt sought to be enforced 
against a displaced debtor — S. 5 has no 
application — No necessity for him to 
have his status determined. (Para 14) 
Cases Referred : Chronological Parag 
AIR 1967 SC 543: (1967) 1 SCR 317 7 
AIR 1958 Cal 675 10 


Mohinder Narain, for Appellant; G. S. 
Vohra, for Respondent, . . 

PRAKASH NARAIN, J, :— The princi- 
pal question which arises for determina- 
tion in this appeal is whether the re- 
spondent is a displaced person within the 
meaning of the Displaced. Persons (Debts 
Adjustment) Act, 1951, hereinafter re- 
ferred to as the Act, If it is held that he 
is a displaced person within the meaning 
of the Act, he may be entitled to certain 
benefits of the benevolent legislation in 
question, If not, he must be regarded as 
an ordinary debtor subject to all the 


rights and obligations of such debtor. In- 


cidentally it has to be construed as to 
what is the meaning of the term “debt” 
within the meaning of the Act and what 
is the effect of the Act not being in 
force in the State of Jammu and Kash- 
mir. 

2 -The facts giving rise to ‘the present 
appeal may briefly be stated. The appel- 
lant, the Jammu &.Kashmir Bank Ltd, 


filled a suit for-the recovery of -Ru- 


pees 81,487.50 in the court. of the 
District Judge, Jammu, on 3rd Baisakh 
2005 (Bikrami Samvat) against the de- 
fendants, Ravinandan and Kripal Chand, 
proprietors of Hindustan Trading Com- 
pany, Jammu. :The contention.of the ap- 
nellant-Bank was that- the aforesaid de- 
fendants had opened an account with it 
on. March 18, 1940 declaring themselves 
tc be partners of Hindustan Trading 
Company. Certain advances were made 
to the said défendants against demand 
pronotes by way of collateral. security. 

Inasmuch as there was an overdraft 
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which the defendants failed to liquidate 
despite demand, hence the suit. The suit 
was decreed ex parte on 27th Kar. 2005 
but later the. ex parte decree was set 
aside on a motion of only Kripal Chand 
who contested the suit, It is not clear 
from the record whether the respondent 
before us was ever served’ Be that as it 
may, the appellant’s suit was decreed by: 
the District Judge, Jammu on lith 
Maghar, 2006. It seems, part of the decre- 
tal amount was recovered by the ap- 
pellant but for recovery of Rs, 54,472.91 
the appellant applied for and obtained a 
transfer certificate for the courts at 
Delhi, An execution application was then 
moved in the courts at Delhi on Novem-. 
ber 18, 1961. The District Judge, Delhi, 
to whom this application was moved, as- 
signed the matter to a Sub Judge, 1st 
Class, On January 9, 1969 the respondent 
filed objections under Section 47 of the 
Civil P. C. contending that the decree 
could not be executed against him as it 
was passed ex’ parte against him, that 
the Court which passed the decree was 
a foreign Court and so, its decree could 
not be executed unless it was establish-’ 
ed that the respondent had submitted to 
the jurisdiction of the foreign Court. It 
was contended that the decree was a 
nullity. It was further pleaded that in 
any case the decretal debt was a debt 
which fell within the ambit of the Act 


‘and the respondent being a displaced 


person, Section 37 of the Act barred the 
execution of the decree against him, The 
appellant resisted the objections. On the 
pleadings. of the parties the following 
issues were settled :— 

“1. Is the applicant a displaced person 
within the meaning of Displaced Per- 
sons (Debts Adjustment) Act, 1951? 

2. Is the liability in dispute a 
within the meaning of the Act? 

3. Is the execution application barred 
by limitation under Section 37 of the 
he Persons . (Debts Adjustment} 

ct? 


4, Is the diren a nullity on eecoun 
of its being ex parte?’ . 
5. Relief?” 

The executing Court’ came to the con- . 
clusion that the respondent was a dis- 
placed person within the meaning of the 
Act’ and the decree was also a debt 
which fell within the ambit of the Act, 
Therefore, Section 37 was a bar to the 
execution of the decree or realisation of 
the debt. It was also held that the debt 
was a nullity because the respondent 


debt 
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never submitted, himself: to the jurisdic- 
tion of: the Jammu Court which ;at: the 
time when it passed the decree.. was a 
foreign Court, In. consequence the exe- 
cution application was : dismissed. _‘Ag- 
grieved by the order, the pcan’ filed 
an appeal to this Court, . cae a ak 
3. -The learned single -Judge ` on a 
concession made. by the learned counsel 
for the. appellant came to.the conclusion 
that the decree of..the District Judge, 
Jammu was a decree of a foreign Court. 
The learned Judge, however, went on. to 
hold that the decree was not a nullity 
despite its being that ofa. foreign Court. 
Reliance had. been placed on.. certain 
principles of Private International Law 
to be. found in Cheshire’s book on Pri- 
vate International Law and the observar 
tions of Dicey in his ‘Conflict of Laws’. 
A number of authorities were : also 
noticed in this regard. It was held that 
the decree was executable - in- Indian 
Courts. apt 
4. On the question as to whether the 
respondent is a displaced person within 


the meaning of the Act it was held. ‘that 


the respondent was A, displaced ‘person 
because he’ shifted from the territory 
falling in the Dominion. of Pakistan to 
the territory falling in the Dominion of 
India on account of the partition of the 
country: and for that reason was unable 
tc manage his properties in Lahore fall- 
ing in the Dominion of Pakistan., The 
‘Fearned Judge repelled the’ contention 
that a: debt incurred in a foreign coun- 
try was not covered by -the definition.of 
that term:in the Act. As a result of these 
findings: the appeal filed. by the appel- 
lant was dismissed, The aforesaid Bank 
has now preferred a second appeal: under 
Clause’ X of the Letters Patent, asi ‘ape 
plicable to this. Court. 

‘5. We would first-'like’ to take ap ihe 
question of the judgment of the Jammu 
Court being a judgment of a` foreign 
_Court. Everyone seems to -have ‘been 
under-a'.mistaken impression,‘ -The suit 
was filed by the appellant in the Samvat 
Year 2005, which would be equivalent 
to: 1948, The suit. was filed in the month 









onth of March/April. Therefore, the 
suit was filed in March/April, 1948. .. It 
was finally decreed in .the Samvat. Year 
2006, which means in 1949.- The State of 


Accession dated October. 22, 1947.. For 
‘political reasons: which are-:now 
a@.part of history, the accession -was ‘rati- 
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which is equivalent to- 
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fled au ‘couple of. years later, . Whatever 
may be the. political. implications and 
fhe understandings with: regard ‘to.’ en- 
forcement: of laws, geographically and 
Politically the State.;of:. Jammu and 
Kashmir became a part of the Dominion 
of India on October 22, 1947, Therefore, 
neither on the: date when the suit was 
filed. nor on the date when the decree 
was passed:.by. the- District . Judge, 
Jammu, was his Court a foreign Court. 
All the arguments, ` therefore, based on 
this ‘faulty premise are of no avail to 
the ‘respondent. It. cannot be disputed 
that the question of submitting to the 
jurisdiction of.a-foreign Court does not 
arise for consideration. The decree was 
of an Indian Court and on its being 
transferred to the District Judge, Delhi 
it was being executed as the decree of 
a;competent Indian Court. The. question 
of ‘nullity, therefore, did not arise and , 
we hold accordingly. Po 


; 6. The. next question: is whether the 
the respondent is a displaced- person 
within the meaning of the Act,. . 
Section 2 H defines: - this kaia as 
under':— 

" ‘displaced’ person’ means “any person 
who, on account of the setting up of the 
Dominions of India and Pakistan, or.on 
account’ of civil disturbances or the fear 
of such disturbances in any area now 
forming’ part’ of West Pakistan, has, 
after lex ie Ist: March, 1947, left, or been 
displaced from, his place of residence in 
such area and who has been’ Subsequent- 
ly ‘residing in India, and includes any 
person .who' is. resident. in any place 
now. forming ' part, of India and who for 
that reason. is unable or has been ren- 
dered unable to “manage, ‘supervise or 
control ‘any immovable property’ belong- 
ing to him in West Pakistan, but does 
not: include a ‘banking company.” ` = 


T.’ It'is a finding of fact . given’ by 


-two Courts that the respondent is a dis- 


Placed. person. Nevertheless statement 
of the respondent made as J.D.W. 2 was 
brought ito our noticé wherein he - has 
stated in cross-examination that He used 
to generally reside in Jullundur,” This 
statement has to ‘be read in the--context 
in which the. answer has been ‘given. 
The question that.‘appears to- have. been 
asked was whether he ‘used’ to reside 
in Jammu.: What he has stated is.. that 
he used to visit Jammu for business but, 
used to generally reside in Jullundur and! 


statement infer, that the “respondent. did 
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not reside in Lahore. All that can be 
gaid is that he used to reside both in 
Jullundur and Lahore. A person can 
have two residences (See Sukh Lal v. 
State Bank of India, (1967) 1 SCR 317: 
{AIR 1967 SC 543)). Exhibits J. D. 1 to 
J. D. 4 are respondent’s verified claims. 
These show that he had properties which 
were left in West Pakistan, So, apart 
from the question of residence, it is ap- 
pellant that on’ account of the partition 
of the country he was rendered unable 
to manage, supervise or control proper- 
ties belonging to him in West Pakistan. 
The respondent, therefore, clearly falls 
within the ambit of the definition of the 
term “displaced person” in clause (10) 
of Section 2 of the Act. We are in en- 
tire agreement with the learned single 
Judge on this aspect. 


8. It has been urged on behalf of the 
appellant that there is no direct proof 
that the respondent came to reside in 
India from areas now forming part of 
Pakistan on account of or for fear of 
disturbances. We have already noticed 
the statement of the respondent which 
goes unrebutted. He used to live in 
Lahore as well as in Jullundur. At best, 
as we have said, he had two residences. 
He is deprived of residence in Lahore 
on account ‘of the partition of the coun- 
try. Therefore, it does not avail the ap- 
pellant to urge that there is no proof 
that ‘the’ respondent came to reside in 
India after or due to partition, In any 
case, as has been held by us, the re- 
spondent clearly falls within the ambit 
of the tetm “displaced person” postu- 
lated by clause (10) of Section 2 of the 

ct by reason of his incapacity to man- 
age his Lahore property. - 

9. The next question which arises for 
consideration is whether the debt in suit 
is a debt within the meaning of clause 
(6) of Section 2 of the Act. The term 
“debt” is defined as under:— 

(6) ‘debt’ means any pecuniary liabi- 
lity whether payable presently or in 
future, or under a decree. or.order of a 
Civil or Revenue Court or otherwise, or 
whether. ascertained or to be elon 
ed, which— ~~ 

(a). in the case of displaced person E 
has left or been displaced from his 
‘place of residence iñ any area now form- 
ing part of West ‘Pakistan, was incurred 


‘before he came to. reside in any ‘area . 


uow forming. part. of India: 


(b) in the case of a displaced “person - 


who, before and after’ thé -15th August, * - 


Jammu & Kashmir Bank. 
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1947 has been residing in any area now 
forming part of India,- was -incurred . be- 
fore the said date on the security of any 
immovable property situate in the..terri- 
tories now forming part of West Pakis- 
tan; ; 

Provided that where any such liability 
was incurred on the security of immov- 
able properties situate both in India and ` 
in West Pakistan, the liability shall he.- 
so apportioned between the said pro- 
perties that the liability in relation ta 
€ach of the said properties bears the 
same proportion to the total amount of 
the debts as the value of each of the 
properties: as at the date of the transac- 
tion bears to the total value of the pro- 
perties furnished as security, and the _ 
liability, for the purposes of this clause, 
shall be the liability which is relatable 
to the property in West Pakistan, 


but does not include 

any pecuniary liability due under a 
decree passed after. the 15th August, 
1947, by any Court situate in West 
Fakistan or any pecuniary liability the 
proof of which depends merely on an 
oral agreement.” 


The decree which is sought to be exe- 
cuted by the appellant was-no dobut 
‘passed after August 15, 1947 when the 
partition of the country took place and 
inthe wake of which’ the respondent 
has been: displaced’ from his - place- of 
residence in areas now forming: part of 
Pakistan. The debt for the recovery: of 
which the decree has been passed’ was, 
however, incurred: prior to August 15, 
1947, As is apparent from a reading of 
the judgment of the trial Court dated 
lith Maghar 2006: (November 26, 1949) 
the overdraft account was opened on 
March 18, 1940, debits and credits were 
made in it from time to time nd <a 
substantial part of the debit entries are 
of the period prior to August 15, 1947: 
The decretal-debt would, therefore, be 
covered by the relevan provisians œ 
the Act.- -` 

10. It is next coniendad on behalf 
of the appellant that since the Act has 
no application to the State of Jammu 
and Kashmir, it must be held that it. 
has no application to debts incurred in 
that State. or decrees passed by. Courts 
of that State, There is. a. fallacy in. this 
argument, The Act is a benevolent piece 
of legislation and intended. to give.re< 


lief to “aggrieved persons, who fell vier 


Atim to. unusual ::and abnormal - circum, 


_ 1881. - 


stances due to: the partition of the coun- 
try as displaced persons,” as was'’ ob- 
served by a Bench of the Calcutta High 
Court in’ Parmanand Lokumal v. Khuda- 
badi Bhaibund Co-operative Credit Bank 
Ltd., AIR 1958 Cal 675. Those benefits 
are available to displaced persons wher- 
ever they may be settled in our coun- 
try except the State of. Jammu and 
Kashmir. If the debt is sought to be 
enforced against such displaced debtors 
the Act must come to their rescue. Hav- 
ing held that the respondent is a ` dis- 
placed person within the meaning of 
the Act and so, a displaced debtor, . he 
would be entitled to invoke .the provi- 
sions of the Act. That is how we feel 
reliance on Sections 17 and 37 of the 
Act is relevant, - 

i1. Section 17, so far as it is 
event, reads as under :— 


"17, Debts secured on movable pro- 
perty. — (1) Where in respect of a debt 
incurred by a displaced debtor and se- 
cured by the pledge of movable pro 
perty belonging to him, the creditor had 
been placed in possession -of such pro- 
perty at any time before the debtor be- 
came a displaced person, the following 
rules shall regulate the rights and liabi- 
lities of the creditor and the debtor, 
namely :— 

(a) the creditor may, if he is still. in 
possession of the pledged property, rea- 
lise the sum due to him by the sale of 
such property after giving to the debtor 
reasonable notice of the sale;. 


rel- 


(b) the creditor shall not be entitled, 


In any case where the pledged property 
ino longer in his possession or is not 
available for redemption by the debtor 
te recover from the debtor the debt or 

` any part thereof for which the pledged 
property was security; , 

(c) the debtor shall not be liable, in 
the case of a sale by the creditor or 
any pledged property, whether under 
clause (a) or otherwise, to pay the bal- 
ance where the proceeds of such sale 
are less than the amount of the debt 
due; | 

(ohi ain eee ” 

Section 37, so far as it is relevant, reads 
as under :— 

“37. Curtailment of period of limita- 

_ tion for execution of certain. decrees, —- 
Notwithstanding anything contained. in 


any other law for the time being- in 
force, no order. for, the. execution of a 
decree in respect - ofian debt -against a 


Jammu & Kashmir: Bank ‘Ltd, v. Rawindan 


. Or carries on 
- works. for gain, | DAN 


Section 48 of the Civil P..C. 1908, or. in, 
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displaced person shall be made upon an 
application presented pis the- expira” 
tion of — - 


(a) in the case of decrees. passed be- 
fore the commencement of this Act, six ` 
years from such commencement; 

M) & (ce) 

12. It was the case of the appellant 
in the trial Court as is apparent from 
the statement of its Manager, K. Sewa 
Ram, that the goods of the respondent’s 
firm were pledged with the Bank though 
there was no written document execut-- 
ed in that regard. The. Bank was treat- 
ing these goods as pledged to it, In the 
execution application for recovery of 
Rs. 55,427.69 from the respondent, mov- 
ed by the appellant on November 18, 
1961, it was admitted that part .of the 
decretal amount of Rs. 81,487.50 was 
settled by sale of some of the pledged 
goods. The provisions of Section 17 are, 
therefore, clearly attracted and the re- 
spondent being a displaced debtor is not 
liable to pay the balance.. 


13. The decree-in this case was pass- 
ed on November 26, 1949. The execution 
application was moved'on November 18, 
1961, Clearly, therefore, the execution 
application, was. barred by Clause (a) of 
Section 37 of the. Act having been mov- 
ed more than six years after the com- 
mencement of the Act, the Act having 
come into force in the Union Territory 
cí Delhi on December 10, 1951, vide 
Central Government’s Notification No. 
68 (21)/51- -Prop. dated. December 7, 1951 
published in the Gazette of India, Part I, 
Section 1 Page 503, 


14. Lastly, it is, contended on behalf ` 
of the appellant ` that the respondent - 
cannot avail.of the provisions of the Act 
as. he has not had his status determined, 
as required by Section. 5. This section 
reads as under :— Settee has 

“5. Application by displaced debtors 
for adjustment of debts. 

(1) At any time within one year after 
the date.on which this Act comes into 
ferce in any local area, a displaced deb- 
tor may make an. application for . the 
adjustment of his debts to the Tribunal 
within the local limits of, whose jurisdic- 
tion he actually and voluntarily resides, 
business ‘OF . PEROT 


sssesesasacsnzo 


(2) Every application es a displaced 
debtor shall contain the -following apa 


-culars, namely :— 


(a)- the place where: he resides.. ood 
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, (b) the trade, calling, profession. or 
other employment in which he is now 
engaged and in which he was engaged 
in West Pakistan before he became a 
displaced person; 


(c) his average annual income in’ India 
during the three years imonediately pre- 
ceding the application; 


‘(d) the income-tax and super-tax, if 
any, to which- he has been assessed for 
the three years Teda preceding 
‘the application; - 


(e) such other particulars as may be 
prescribed: and — shall be accompanied 
by the following ‘schedules, namely: 


(i) a schedule contairiing full ` parti- 
culars of all his debts, whether owed 
fointly or individually, with the names 
and addresses of his creditors and joint- 
- debtors, if any, so far as they are known 
to, or'can by’ the exercise of ‘reasonable 
care and -diligence be ‘ascertained ‘by 

(ii) a schedule of all ` his properties, 
both movable and immovable (including 
claims due to him) which'are not liable 
td attachment’ either under ‘the ‘Civil 
P. C., “1908, ‘as ‘amended by ` Section’ 31 
‘ef this: “het or ‘under any ‘other: : law for 
the : time : being’ in force, a specification 
Of the values. thereof and- of the Bees 
where the same may’ be ‘found; of 


Gi) a schedule of all his. “properties, 
both movable and immovable (including 
‘claims due to him) which are not in- 
cluded in the schedule ‘under item (ii) 
‘of this clause; and 


div) a schedule of all. his, properties 
in ‘respect of whith a ‘claim has. been 
submitted to the registeririg’ officer un- 
der the. Displaced ` Persons ` (Claims) 
Act, 1950, 'and, where any order ‘has 
been ‘passed in relation to the varifica- 
tion. and valuation of the claim: under 
that Act, with a certified “copy of* the 
order. 


(3) All persons whose names’ ‘are 
shown in any schedule as having claims 
‘against the displaced _ debtor and all per- 
sons whose names are shown as joint- 
debtors shall be deemed to. be respon- 
dents to thé application and there well 
. be filed ‘along ‘with, the ‘application, * 
with the permission’ of the Tribunal ° at 


any later stage of the proceedings, as’ 


many copies of the- application and: as 
Many envelopes’ and: notices in. the pre- 
scribed form duly addressed to the re- 
spondents -as there. are respondents,” 


Vijay Kumar v. Jullunder Body Builders 


A.LR, 


It is obvious on a.reading of this sec- 
tion that an application under Section $ 
of the Act is contemplated when a dis- 
placed debtor seeks adjustment of his 
debts,- In such a contingency he moves 
the application to the Tribunal to securé 
adjustment of his debts. The section has; 
nc application where a debt is sought, 
: be enforced- against a displaced deb- 

T, fe 

15. We, accordingly, find no force in 
this appeal and cise the same. with 


“Appeal dismissed, 


nae - 
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AVADH. BEHARI ROHATGI, J. 
Vijay Kumar, Applicant v. Mis, Jul- 
lunder Body Builders, Delbi and others, 
Respondents. 


E. A, No. 277 of. 1980 in Ex, No. 128 
of 1979, D/- 5-3-1981. 
Contract Act (9-of 1872), Sec. 171 _ 
Banker’s lien on. property. of customers 
Jn its. hands — Nature of — General lien 
and particular lien — -Distinction, 

Where. the’ contract between the cus- 
temer (judgment-debtor) ` and the bank 
was to furnish a’ guarantee for” certain 
amount on the understanding that ths 
bank will hold the fixed. deposit receipts 
furnished by the Customer as a security. 
for, the guarantee the bank.gave on be- 
half of the Customer and the liability 
under the guarantee was discharged: by 
the Court,. the bank could not hold the 
deposit, receipts in: their hands for the 
-general balance due to the customer in 
the customer’s overdraft account when 
the endorsement.’ of.-the. bank. manager 
on the, reverse of the letter given by the 
customer. in connection .with the gua- 
rantee on the usual. printed form indi- | 
cated that the fixed deposit receipts 
were given in connection with the bank 
guarantee only the letter, had to be read 
with the endorsement and so read would 
constitute a contract contrary’ to the 
general jlien of the bank. Consequently, 
the Court, in whose favour the guarantee 
was given could attach the fixed deposit 
receipts in the hands of the bank as the 
amount’ under the fixed deposit receipts . 
belonged to the customer, (Paras 16, 17) 
Cases: Eeferred:; ‘Chronological _ Parás 
(1886) -33 Ch D586: 55 LT 260°: 56 ‘Ld s 





™ Ch 143, Re Bowes `` C” 10 
(1846). 12' Cl and 'F 787: 136 ER 207, 
Brandao v. Barnett - 9, 13, 18 


CY/CY/B639/81/SNV. ` = 
Ż 


`, 


1981 ` 


R. M. Aggarwal, for Applicant K, N.: 
Bhatt, for Respondents, 


ORDER :— This execution case raises 


the question ‘of banker’s lien, 


2. The decree-holder obtained’'a decree’ 


on 2-11-1979 for Rs. 1,04,441.35 with 


future interest at 9 per cent per annum’ 


and costs against the judgment-debtors, 


Jullunder Body Builders, In the course’ 


of execution the judgment-debtors said 


that they will pay the decretal. amount 


in instalments, They were accordingly 
required to furnish a bank guarantee m 
the sum of Rs. 90,000/-. The judgment- 
debtors approached the Syndicate Bank 
(the bank) with whom they had an over- 
draft account. They deposited two fixed 
deposit receipts with a covering letter 
with the bank and requested it to issue 
a guarantee in favour of the Registrar 
of this court. The -particulars of the 
FDR are as under:— 

(1; FDR dated 9-5-1980 for Rs. ‘25, 009- 
fo mature on 1-7-1985. 

(2) FDR dated 17-9-1980 for Ru- 
pees 65,000/- to mature on 7-12-1983. 

3. The deposit receipts, were duly- dis- 
charged in favour of the bank. On 17-9- 
1980 the bank executed a deed of gua- 
rantee for Rs. 90,000/- in favour of the 
Registrar. 

‘4, On 27-10-1980 a Division Bench of 
this court discharged the bank guarantee 
as the proposal to pay in instalments 
was not acceptable to the decree-holder. 

-5. On the application of the decree- 
holder this court attached an amount of 
Rs, 35,000/- in the hands of the bank out 
of the amount of the aforesaid deposit 
receipts. The order of attachment was 
made by R. N. Aggarwal, J. on 21-11- 


; 1980. The bank as a garnishee has now 
raised objection to the attachment, The 


ground of objection is that the bank has 
a lien on the deposit receipts and that 
the amount does not belong: to the judg- 


ment-debtors . and cannot therefore be 


attached. It is the validity of. this de- 
fence which is in question.. > 

6. The judgment-debtors are customers 
of the bank. They have an overdraft ac- 
count, The bank has allowed them over- 
draft facility up to Rs. 1 lac. 


have admittedly given securities like 
hypothecation of stocks and machinery 
m this account; On 21-11-1980 when the 
attachment order. was issued.there was 
debit balance of Rs. 1,17,365.95 in. this 
account, The bank now claims that: th 

havea lien on the amount of Rs, 9$0,000/- 


It is not. 
a clean overdraft, The. judgment-debtors - 


Vijay Kumar.v. Jullunder Body Builders 
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of the deposit receipts and that they will 
exercise their right of set-off when the 
receipts mature against -the balance of 
account, Reliance is placed by the bank 
on the covering. letter which. the judg- 
ment-debtors wrote on’ 17th September, 
1980 when they requested the.bank to 
issue a guarantee in favour of the Reg- 
istrar. The letter reads; 


“The Manager, 

Syndicate Bank, 

Dev Nagar’s Br., New Delhi, 
Dear Sir, 


Our’ Fixed Deposit Ascoart No, seeds 
7493 covered by your Receipt/Certificate 
No, 389914/7493 for Rs, 65,000/ due on 
17th Dec, 1983. : 

We enclose herewith our Fixed Deposit 
Receipt Certificate No. 389914/7493 dated 
17-9-1980 for Rs. NE e on 17-12- 
1983 duly discharged by - as -security 
for the loan/overdraft account of Sri/ 
Smt, M/s, Jullunder Body Builders for 
Rs. -90,000/-. The Bank is at liberty to 
adjust from the proceeds of other recei- 
pts/certificates issued in renewal thereof 
at any time without any reference to me/ 


-us, to the dues under the said loan/OD 


account. I/We agree that the above de- 
posit and renewals shall remain with the 
Bank so long as any amount on any ac- 
count is due to the Bank from us of the 
said, Sri/M/s. Jullundur Body Builders » 
singly or gointly with others, 


Your faithfully, 
Manager Partner”, 


7, The “other letter for the deposit 
receipt of Rs, 25,000/- is in identical 
terms, 

8. The bank relies on the last para- 
graph of: the letter. which entitles the 
bank to.retain the receipt “so long as 
any amount on any account is due to 
the ‘bank from us” (the judgment-de- 
btors). The decree-holder on the other 
hand relies on'the fixed deposit receipts 
where.on the reverse the following words 
appear : 

“Lien to BG 11/80.”- 

This means that the deposit receipts arë 
being held against the guarantee furnish- 
ed by the bank. This is clear from the 
first paragraph: of the letter which. says 
that the receipt of Rs. 65,000/- is held 
“as security” for Rs. 90, 900/-....The two. 
receipts of, Rs, 65,000/- and Rs. .25,000/- 
are therefore securities which the judg- 
ment-debtors have given to the bank 
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-are asked to pay Rs, 90,000/- to the Re- 


` gistrar they can recover the money from. 


the deposit recdipts: This is the arrange- 
ment. The letter of -17-9-1980 has to be 


-read in the light of this arrangement. . 


The circumstances show that the aggre- 
ment’ was for the. specified purpose of 
guarantee, It was a special contract for 
-a special and exceptional - transaction. 

9. By mercantile custom the banker 
has a general lien over all forms of com- 
-mercial paper deposited by .or on behalf 
of a customer in the ordinary course of 
banking business. The custom is dis- 
‘placed by- either an express contract or 
circumstances- which show an implied 


agreement inconsistent with the lien. 


This proposition. was established.as long 
ago as 1846 in the leading case of 
Brandao v. Barnett, (1846) 12 Cl and F 
787... ~~ oes i 
10., In - Re, Gowes, (1886). 33 Ch, D 
` 586, where.a licy of life assurance was 
deposited with:a memorandum which 


` expressed the deposit as security for al - 


sums due up to a- limit of £ 4,000, North 
_ J. held that a lien would not be implied 


"| go-as to extend the effect ef the security 
-beyond the agreed overdraft. The. most. 


frequent example of circumstances in- 
consistent with the general lien is in the 
case of a deposit expressed to cover an 
advance for a specified purpose. (Sec 
Chitty on Contracts Vol. 2 (24th Ed.) 
Para 2643). ` ` vag ; 

11. Lien is the right to retain proper- 
‘ty belonging to another until a debt 
due from the latter is paid. This is 4 
‘possessory lien. It has judicially been 
defined as an ‘implied pledge’. ` 

12. The bank is claiming in this case 
a general lien because they say ‘that 
they have a right to retain the deposit 
_receipts for all the general balance due 
from the judgment-debtors. In other 
words they claim a banker’s lien which 
is a special form of general lien, They 
assert a right. to retain such of their 
customer’s property as has come into 
their hands in the ordinary-.course of 
business as a banker. . S 


13. In Brandao v. Barnett (12 Cl and. 


F 787) Lord Campbell made the classic 
‘ statement, He said: ; 

` “Bankers: have a general lien on all 
securities deposited with them as bankers 
by a customer, unless there be an ex- 
press contract; or circumstances that 
show an implied contract, ` inconsistent 
with Hen”, ’ SS i 

: 14, It is' contended that the bank has a 
banker’s lien, that the judgment-debtors 
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..words “lien to BG 11/80”, 


“A. ER. 
are their customers, and’ they handed over 


to them the deposit receipts ‘as - security, P 


that they have these in their hands- and 
are entitled to hold them, not only for 
the guarantee they issued but also ‘for 
the general balarice due in the ‘overdraft 
account. In other words it is claimed 
by the bank that they have a further 
right as bankers to hold the securities’ in 
respect of the overdraft account, 


15. I have-no hesitation in rejecting 
the bank’s claim. It appears to me that 
the claim of the bank is inconsistent with 
the terms of the special contract, The 
contract was to furnish a. guarantee for 
Rs, 90,000/- on the understanding the 
bank will hold the deposits receipts as 
a security for the guarantee they give 
On’ behalf of their customers, The con- 
tract is expressed pithily in those three 
The ` charge 
is limited to the amount of the bank 
guarantee, After the bank guarantee 
has been released the bank has no right 
to. hold the security in their hands. They 
are bound to return it to the customer 
when he makes a demand on them, It 


seems to me that the express term of | 


this-.contract between the banker and 
the customer is inconsistent with the 
general lien that the bank claims, - It 
could claim a particular lien. for the 
bank guarantee. But'it has no ‘general 
lien. , Now that the bank guarantee has 
been discharged the bank has no right 
to hold the securities for something more 
than what was originally -agreed upon 
Sir Macenzie Chalmers in his Bills of 
Exchange 3rd ed, (P. 92) says: C 


“The terms on which securities arë 
deposited may, of course, create merely 
a particular lien and. not a general lien”. 

16. In my opinion the -present is a 
case of particular lien. $ 

17. The letter of 17th Sept., 1980 is on 
the usual printed form which the bank 
gets signed from the customers in their 
daily routine business. .It is not addres- 
sed to the particular ‘transaction of bank 
guarantee. The words written by the 
officer of the bank on the reverse of the 
deposit receipts are specific and explicit. 
They are the controlling words, They 
are. decisive of this case, They unambi- 
guously tell us what was in the ~ minds 
of the parties at that time, 
B. G”. That is what the bank wanted 
from the customer. The customer was 
prepared to give the security of the 
deposit receipts to the bank in return of 


their preparedness to stand. suréty for 


4 


“Lien to . 
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him. The. written: word will prevail 
over the printed word. The written werd 
expresses truly the intention of the par- 
ties. That, to my mind, ought to pre- 
vail, The letter of 17-9-1980, in the 
first paragraph says the same thing, The 
letter has to be read as a whole, It has 
to be read with the words written in 
hand on the receipts, namely, lien to 
B/G 11/80°. The Court has to see the 
real nature of the transaction. What 
matters is the substance and not the 
form, 


18. Banker’s lien was recognised in 
common law as part of the Law Mer- 
chant. “When a general usage has been 
judicially ascertained and recognised, it 
becomes part of the law merchant, which 
Courts of Justice are bound to know and 
recognise” (Brandao v. Barnett per 
Lord Campbell). In India the law is codi- 
fied, Section 171 of the Indian Contract 
Act deals with the banker’s lien, It says 
that the general lien is subject to a 
contract to the contrary. I find here a 
special contract contrary to the general 
Vien claimed by the bank. 


19, Applying these principles to this 
case it appears to me that the bank can- 
not claim a general right of retainer on 
the amount of Rs. 90,000/-. The letter 
of 17-9-1980, though worded in wide 
terms has to be read with the deposit 
receipts which expressly mention that 





. the deposit receipts are securities for 
guarantee No, 11/80. The bank cannot 
apply this money to satisfy the balance 


on the overdraft account that may be 
due from the customer, It cannot claim 
the right to set off the sum of Rs. 90;000/- 
and interest against Rs. 1,17,365.95, The 
reason is that there is an express con- 
tract between the bank and the customer 
that the bank shall have a lien on the 
deposit receipts against bank guarantee. 
If the bank guarantee is discharged, as 
has happened in this case, the customer 
can say to the bank: “you return my 
FDRs which I deposited with you against 
the transaction of guarantee”. The bank 
will have no answer. The attendant cir- 
cumstances show that there was an ex- 
press contract inconsistent with the 
general lien. So I must hold that the 
amount of Rs, 90,000/- belongs to the 


judgment-debtors and can be attached 
by the decree-holder in execution of his 
decree against them. So the bank loses 
the battle. The judgment creditor wins. 
"4981 Delhi/9 .V G—20 
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20. For these reasons I dismiss the 
objections and order the bank to deposit 
the amount of Rs. 35, 000/- in this Court 
in a week’s time. 

Order accordingly. 
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Härnam Dass, “tor. Appellant; Respon- 
dent No. 1 in pérson; D. N.. Niihawan for 
Respondent ‘No. 2 


JUDGMENT: — This ere appeal 
under Section 100 of the Code of Civik 
Procedure (hereinafter called the Code’ 
‘on behalf of Manohar Singh, defendant 
No. -1 is directed against the. judgment 
and decree dated 20th January, 1978 ‘of 
the Additional District Judge, Delhi con- 
firming the decree and- judgment dated 
25th March; :1975 of the’ Subordinate 
Judge, Ist Class, Delhi whereby a decrea 
for possession and mesne profits was 
passed in favour of Shri Ram Nath Chit- 
. ‘kara, Advocate-plaintiff against the ‘ap- 
pellant and respondent No. 2 Smt. Geeta. 


2 The plaintiff - purchased the- ‘pro- 
perty known as- ‘Light Building’ situa~ 
ted at 58, G., B.-- Road, Delhi, bearing 
Municipal No. 5377 by’ means of a : sale 
deed' dated 10th August; 1964. One ‘Smt 
Jamna was a tenant at Rs. 23/- per men- 
sem in a portion of the secorid floor of 
the said property. She ‘used to` carry on 
‘the business of dancing and ` singing in 
the said premises. Defendants'1 and 2 
were her employees and agents for ‘the 
purposes of the said business; The plain- 
tiff by notice dated 22nd January, . 1969, 
terminated the tenancy of Smt. : Jamna 
requiring her to vacate the: premises by 
28th February, 1969..' This. notice. was 
duly served. She, however, ‘died on 23rd 
January, 1970: The plaintif on 24th 
‘March, 1970 filed the present suit out of 
which this. second appeal has arisen for 
possession of the said: premises, and Ru- 
pees. 46/- as damages at the rate of Ru- 
pees 23/- per month for-a period of two 
months up to the date of the suit. The 
plaintiff alleges. that the, ,defendants are 
in unauthorised possession of the pre- 
mises and carrying on the business of 
dancing and; singing. therein , although 
they have, no, right,.: title. and. interest 
after the termination of tenancy of Smt. 
Jamna and her. death. ‘The, defendants 
ie. appellant and respondent No. 2 by a 


common - written statement plead that 


the “premises. -were “Jet to. the appel- 
lant and Smt .Jamna, that the- am 
pellant was the husband of Smt, 
Jamna, that they were carrying on busi- 
ness of dancing and ‘singing in the suit 
premises and that after the death of 
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Smt. Jamna, the appellant alone has beet 
carrying on the said business. 

It is further pleaded that’ the. ` defen- 
dants have been residing in the premises 
as‘ members of the family of. Smt.’ Jamna. 
It is alleged that the tenancy ‘of Smt 
Jamna ‘was never terminated. It is fur~ 
ther pleaded by the appellant. that as the 
tenancy of Smt. Jamna was never termi- 
nated he being her husband, is entitled 
to inherit the tenancy rights. The plain- 
tiff in this replication specifically denied 
that Smt. Jamna was the wife of the ap- 
pellant. . In other words, it is alleged by 
him that the appellant. was not the hus- 
band of Smt. Jamna that Smt.’ Jamna 
alone was tenant in the suit premises 
and her tenancy was duly terminated; 
It is further alleged by the plaintiff that 
the appellant is not the tenant -and is 
not entitled to inherit the tenancy. rights 
as Smt. Jamna was a statutory tenant.. 
The trial:court by judgment dated 25th 
March, 1975 held that the plaintiff isthe 
owner of the. suit property, that the 
tenancy of Smt. Jamna was validly 
terminated during her: lifetime, that the 
appellant was not a tenant along with 
Smt. Jamna, that he was not the husband’ 
of Smt. Jamna and therefore he was not 
entitled to inherit’ the ‘tenancy rights 
that he was not residing with Smt. Jamna 
in the suit premises, The. trial. court, 


‘therefore, passed a decree for posses- 


sion against the defendants with respect 
to the suit premises and a decree for 
Rs. 46/- on account of mesne profit with 
costs besides future mesne ‘profit @ Ru- 
pees 23/-. per month till the date of de- 
livery, of possession of the premise to 
the plaintiff. 


3. The defendants filed the first ap- 
peal on 5th June, 1975. On Ist De- . 
cember, 1975 the definition of the word - 
tenant’ in the Delhi Rent Control Act, 
1958 (hereinafter called ‘the Act’) was 
amended with retrospective effect by 
means of Ordinance which was subse- 
quently replaced by Act 18 of 1976.- The 
defendants therefore on 15th January, 
1976 filed an’ application before the 
lower appellate: court under Order 6 
Rule 17 of the Code and proposed to 
plead facts so that the appellant may be 
held ‘to be a tenant under the amended 
definition. In the proposed: amendment 
it was pleaded. that the:, appellant was 
the husband of Smt. Jamna. that he had 
been residing with her as member of her 
family up to the date of her death and 
that he was financially dependant upon 
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her since she was-the dancer and singer. 
-© This application was opposed. by -the 
plaintiff on the ground. that the proposed 
amendment was not necessary for the 
decision of the case. The plaintiff sub- 
mitted that the appellant - had. already 
pleaded in the written statement that he’ 
was the husband of-Smt. Jamna and that 
he was residing with Smt. Jamna in the 
suit premises. The -plaintiff further sub- 
mitted that the amendment was not 


necessary as the trial court had already | 


beld that the appellant was neither the 
‘husband nor was he residing with Smt 
Jamna in the suit premises. The lower 
appellate court confirmed the finding of 
the trial court and also held that ‘the 
amendment of the written statement was 
not necessary. a 


A. In this second appeal, it is con- 
tended on behalf of the appellant that 
the lower appellate court had no juris- 
diction to dismiss ‘his application ‘for 
amendment of the written statement, 
that the appéllant was the husband of 
Smt. Jamna that he was living with her 
in the suit premises, that he was finan- 
cially dependent upon her and therefore 
if the tenancy of Smt. Jamna was’ ter- 
minated, he is entitled to inherit ` the 
tenancy rights and that the suit was 
liable to be dismissed. It is also conten- 
ded that notice terminating the tenancy 
was not duly proved, and that'' persons 
living as husband and wife are presum- 
ed to be married and the onus to prove 
the contrary was upon the plaintiff who 
has failed to discharge the same. 


5. The tenancy of Smt. Jamna was 
terminated by means of a notice dated 
22nd January, 1969 Ex. P. 4.. Its postal 
receipt is E. P. 5 and the acknowledg- 
ment ‘receipt is Ex.. P.W. 1/1. The 
plaintiff as P. W. 2 deposed that he sign- 

-ed the original of Ex. P. 4 and sent the 
same by registered post. He ‘also ident- 
ifed the signatures of Smt. Jamna on 
the ackonwledgment -receipt Ex. P.W, 
1/1. There is no evidence to the’ con- 
trary on behalf of the’ defendants. No 
question: was put in  cross-examination 
to the plaintiff regarding this notice 
The. objection. raised, however, is “that 
the copy of the notice Ex. P. 4 though a 
carbon copy does not bear the signatures 
of the plaintiff... Section - 106 -of the 
Transfer of Property Act requires that 
the notice terminating the tenancy must 
be in writing signed by on -behalf -of 
the ‘person giving its- The original of 
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Ex. P. 4 as deposed Bye the plaintiff was 
signed by him. 

Thus it appears to -me that the notice 
was in accordance with Section 106 of 
the Transfer -of Property Act. The next 
objection is that ‘this notice’ terminates 
the tenancy by the midnight of 28th 
February, 1969 whereas it should have 
been: after midnight. If the tenant.is re~ 
quired to' vacate the premises by the 
midnight of 28th February, 1969 if means 
the end of 28th February, 1969. More- 
over the tenancy in the present case was 
created in the year 1956. The Transfer 
of Property Act came into force in the 
Union Territory of Delhi “with effect 
from 1st December, 1962. 

In Batoo Mal v. Rameshwar Nath, 1970 
Ren CR 532: (AIR 1971 Delhi 98) it was 
held that’ in case tenancy commenced 
prior to Ist December, 1962 the notice 
terminating the tenancy need not com- 
ply strictly with Section 106 of the 
Transfer of Property Act. It was fur- 
ther held that a notice of about 15 days 
time is sufficient to determine the 
monthly tenancy in such cases. In the 
present case notice was served on or 
about 20th January, 1969 and Smt 
Jamna was required to vacate by mid- 
night of 28th February, 1969. In other 
words notice of more than 15 days was 
given to the tenant, Smt. Jamna. Thus 
the tenancy of Smt. Jamna was validly 
ee 


In Anand Nivas (Private) Ltd. - vV. 
Aa Kalyanji. Pedhi, (1964) 4 SCR 
892: (AIR 1965 SC 414). it has been held, 


“A person remaining in occupation of . 


the premises let to him after the deter- 
mination of or expiry of the period of 


the tenancy is commonly, though in law ` 


not accurately, called a “statutory tenant”, 
Such `a person is not a tenant at all: ‘ha 
has no estate or interest in the premises 
occupied by him.. He has merely the 
protection of the statute in that he. can- 
not be turned out so long as he pays the 
standard rent and permitting increases, 
if any, and performs the other condi- 
~ tions of :the tenancy. His right to re- 
main in possession after the. . determina- 
tion of the contractual tenancy is per- 
sonal’:it is not capable of being trans- 
ferred ‘or . assigned, and devolves on his 
death only in the manner provided. by 
the. statute. The right-of a Jessee from 
a landlord. on the other hand is an 
estate. or interest in the premises and in 
the absence of a contract to. the contrary 
is transferable’, Thus it has to be seen 
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whether the tenancy rights after the 
death of Smt. Jamna devolved on her 
heirs and if so, who are her heirs. 


` It is to be determined under Sec. (2) 
(1) of the Delhi Rent Control Act, 1958 
as amended by Act 18 of 1976. Under 
clause (iii) (a) of Section 2 (1) of the 
Act, tenancy rights devolve upon the 
spouse of the tenant provided he or she 
fulfils other conditions as mentioned in 
Explanations I and II of the said clause. 
The spouse has also to prove that he had 
been ordinarily living in the premises 
with the tenant whose tenancy has been 
- terminated as a member of his family 
upto the date of his death. Further he 
has to prove that he was financially de- 
pendent upon him on the date of his 
death. Thus the appellant in the pre- 
sent case has to prove that he was the 
husband of Smt. Jamna, that he had 
been ordinarily living in the suit pre- 
“mises with Smt. Jamna as a member of 
her family up to the date of her death 
and that he was financially dependent 
upon Smt. Jamna on the date of her 
death. The appellant is required to 
prove all the three ingredients to claim 
protection under the Delhi Rent Control 
- Act, 1958. Learned counsel for. the 
plaintiff contends that the amended defi- 
nition of the word ‘tenant’ as contained 
in Section 2 (1) of the Act does not ap- 
ply to the appellant because the pre- 
mises were used for non-residential pur- 
poses by Smt. Jamna. It is admitted by 
the appellant that the premises were 
used for carrying on the business of 
dancing and singing up to the date of 
death of Smt. Jamna and that after her 
death he has been carrying on the same 
business. i : 


In Haji Mohammed Din v. Narain 
Dass, AIR 1979 Delhi 186 (FB). it. was 
held that the benefit of amendment is 
available only when the tenancy was for 
residential purpose. In other words, it 
was held that after the death of a ten- 
ant, the right. to continue in occupation 
of the premises is only available in re- 


spect of residential premises to the lmi- | 


ted heirs specified in the aforesaid sec- 
tion if the heirs fulfil other conditions 
stated therein. Thus it seems to me 
that as the premises were used for non- 
residential purpose i. e. the business of 
dancing and singing, the amended defi- 
nition of the word .‘tenant’ does not 
cover the case.of the appellant. Further 
it is contended: that the appellant is not 
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the husband. The appellant claims that 
he was husband of Smt. Jamna. The 
plaintiff claims that he was an employee 
of Smt. Jamna. The date of . marriage 
between the appellant and Smt. Jamna 
was not disclosed by the appellant which 
was a fact within his special knowledge. 
The evidence in support of the relation- 
ship of husband and wife between the 
appellant and Smt. Jamna, according: to 
the- appellant, consists of statement of 
the appellant as his own witness where 
he says that he and Smt. Jamna were 
living together as husband and wife for 
14 years till her death. In crogs-ex- 
amination, the appellant, however, ad- 


mits, “I am living with her for the last 


18 years till her death in this house for 
business purposes, 


At night time I did not stay there. I 
had another house where I used to go at 
night and stay there. Smt. Jamna some- 
time stayed in this house and sometime 
accompanied me in my housé...... After 
the death. of Smt. Jamna: ïI some- 
times stayed in the premises in suit and 
sometimes in the premises at Azad Mar- 
ket.” Besides the statement of the ap- 
pellant there is statement of D. W. 1 
Ram Chander who is the purchaser of 
immovable property from the appellant 
and Smt. Jamna vide sale deed dated 
12th February, 1969 (Ex. D. 2). In this 
Sale deed the executants are mentioned 
as manohar Singh and Smt. Jamna wife 
of Sardar Manohar Singh. There is also 
another sale deed dated 11th November, 
1964 Ex. D. 1 by one Hira Lal in favour 
of Manohar Singh and Smt. Jamna 
wherein she. has been described as wife 
of Sardar Manohar Singh. It appears 
that Smt. Jamna was admitted in G. B. 
Pant Hospital in 1968 and on 4th Nov- 
ember, 1968 Ex. D. W. 2/1 her admission 
card in the said hospital shows her name 
as Smt. Jamna and her husband's name 
as Manohar Singh. The official of Pant 
Hospital deposed that he had no per- 
sonal knowledge of the contents of the 
admission card. Thus he could not say 
that Manohar Singh was the husband of 
Smt. Jamna Devi. Ram Chander, D.W. 
Jwho purchased the property from 
Manohar Singh, appellant and Smt: 
Jamna, however, stated that Smt. Jamna 
Singh. 
This is the only evidence on record., On 
the basis’ of this evidence on record, the 
trial court and the first appellate court 
have returned the findings that the. ap~ 
pellant was not the husband. of. Smt. 
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Jamna and that he was not residing. with 
her in the premises. : 

In Mattulal v.. Radhe Lal, AIR 1974 SC 
1596 it was held that the finding reached 
by the first.appellate court on an ap- 
preciation of evidence is a finding of 
fact and it cannot be interfered with by 
the. High Court in the second appeal un- 
less it is shown that in reaching it a 
, mistake of law is committed by the first 
appellate court or it is based on no evi- 
dence or is such as no reasonable person 
can reach. It appears to me that the 
finding of non-existence of relationship 
of husband and wife between the appel- 
lant and Smt. Jamna is a question of 
fact. No error appears to have been 
committed by the courts below in arriv- 
ing at the said finding and therefore I 
am of the view that the finding of the 
courts below to the effect that the ap- 
pellant was not the husband of Smt. 
Jamna cannot be interfered in this second 
appeal under Section 100 of the Code. 
Learned counsel for the appellant. how- 
ever, submits that there is presumption 
of marriage between the appellant and 
Smt: Jamna and relies upon the state- 
ment of law contained in para 1323 of 
Halsbury’s Laws of England, Third Edi- 
tion, Vol. 19 page 812. It reads as under: 


“1323. Presumption from cohabitation: 
Where a man and woman have cohabi- 
ted for such a length of time and in such 
circumstances as to have acquired the 
reputation of being: man and wife, a 
lawful marriage between them will gen- 
erally be presumed, though there may 
be no positive evidence of any marriage 
having taken place. and the presumption 
can be rebutted only by- strong and 
weighty evidence to the contrary”. 


In Gokal Chand v. Parvin. Kumari, 
AIR 1952 SC 231 it is observed, “It is 
well settled that continuous cohabitation 
for a number of years may raise the 
‘presumption of marriage. In the pre- 
sent case, it seems clear that the plain- 
tiff and Ram Piari lived and were 
treated as husband and wife for a num- 
ber of years, and, in the absence of any 
material pointing te the contrary con- 
clusion, a presumption might have been 
drawn that they were lawfully married. 
But the presumption which may be 
drawn from long cohabitation is rebut- 
table, and if there -are circumstances 
which weaken or destroy that presump- 
tion, the court cannot ignore them. We 
agree with the learned Judges of the 
High Court that in the . present case, 
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such. circumstances are not wanting and 
their cumulative effect warrants the 
conclusion that the plaintiff has failed to 
prove the factum of his marriage with 
Ram Piari. Then again, neither 
the parents nor any of.the relations of 
Ram Piari have been examined.in sup- 
port of the plaintiff’. Thus it appears 
to me that first there must be evidence 
on record that the appellant and Smt 
Jamna cohabited in such circumstances 
as to have acquired the reputation of 
being hushand and wife. 
a rebuttal presumption. 
fore me the date of 

between the appellant and Smt. 
is not disclosed, mother and brother of. 
Smt. Jamna are alive and they have not 
been produced by the appellant to de- 
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In the case be- 


pose about the alleged marriage between: 
place. 


the two. The appellant at one 
disclosed the name of his mother-in-law 
as Smt. Moonga and that of his father- 
in-law as Shri Kalia in his statement as 
his own witness. 

In an affidavit dated 4th March, 1974 


the appellant deposed the name of her 


that. 
of his father-in-law as Jeet Singh. In. 


mother-in-law as Durga Devi and 


cross-examination he explained that by 
mother-in-law in his affidavit dated 4th 
March, 1974 he meant the sister of his 
mother-in-law. It is also 
him that the brother of Smt. Jamna is 
alive but he has not been produced as 
a witness. Further it is in evidence 
that Smt. Jamna had a ration card at 
the suit premises while the appellant 
had no ration card at the suit premises. 
The name of the appellant does not ap- 
pear in the Voters’ list of the suit pre- 
mises but in the voters’ list of his 


no independent evidence on record to 
depose that the appellant and Smt. 
Jamna were living as husband and wife 
in the suit premises or anywhere else. 
As already stated, Smt. Jamna 
dancing and singing girl which business 
she used to carry on in the suit premi- 
ses. Ram Chander, D. W. 1 purchased 
the property from the appellant and 
Smt. Jamna and he has no special means 
of knowledge about the relation be- 
tween the’ appellant and Smt. Jamna. 
It appears that he deposed the alleged 
relation between the two on the basis 
of the sale deed in his favour. I do not 
find any ground to interfere with the 


concurrent finding of fact of the two. 


courts below that the appellant was not 


the husband af Smt. Jamna and that he, 


Further this is 


alleged marriage 
Jamna, 


admitted by. 


an-, 
There is 


was a 
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was not ordinarily living. with her in 
the suit premises. 


Thus it seems to me that if the ‘ap- 
pellant was not the husband and had not 
been living with Smt. Jamna in the suit 
premises, he does not satisfy the condi- 
tions mentioned in Section 2 (1) of the 
Delhi Rent Control Act, 1958. Further, 
as already observed, this amended de- 
finition of the word.‘tenant’ does not ap- 
ply to non-residential premises and the 
suit premises as already observed, and 
as admitted by the defendants are non- 
residential where Smt. Jamna used to 
carry on the business as dancing and 
singing girl. Learned counsel for the ap- 
pellant contends that it must also be 
determined that the appellant was finan- 
cially dependent upon Smt. Jamna with- 
in the meaning of Section 2 (1) of the 
Act. Learned counsel for the plaintiff 
however submits that in the facts and 
circumstances of the present case it is 
not necessary to determine the financial 
dependency ofthe appellant. He says that 
the premises are non-residential. The ap- 
pellant is not the husband and he had 
not been residing ordinarily in the suit 
premises with the deceased tenant Smt. 
Jamna, therefore he is not entitled to 
claim himself as a tenant. He says that 
to claim tenancy rights wunder the 
amended definition all the ingredients 
must be fulfilled before a person can 
claim himself to be a tenant. It is sub- 
mitted on behalf of the plaintiff that the 
proposed amendment is not necessary at 
all for the purpose of determining ques- 
tions in controversy between the parties. 


The controvefsy is whether the appel- 
Tant is the tenant within the’ meaning of 
the amended definition as contained in 
Section 2 (1) of the Act. If the appellant 
has been held to be not a husband and 
not residing in the premises, he cannot 
claim himself to be a tenant. Thus it 
seems to me that it was not necessary 
for the lower appellate court to allow 
amendment of the written statement. 
The questions in controversy between 
the parties were already in issue before 
the trial court. The appellant claimed 
himself to be a tenant after the death of 
Smt. Jamna on the basis that her 
tenancy had not been terminated and he 
was the husband of the deceased-tenant 
and that he was residing with her in the 
suit premises. The decision of these 
pleas of the appellant was necessary to 
grant relief to the plaintiff. It appears 
that if the issues raised by the proposed 
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amendment are already covered by the 
issues framed in the case it is neither 
necessary to allow amendment nor to 
record any evidence on the questions of 
financial dependency. It would be a waste 
of time without serving any useful pur- 
pose, 


7. The plaintiff submits that the ap- 
peal filed by the defendants before thel. 
first appellate court was barred by time. 
The trial court judgment is dated 25537 - 
75. The application for obtaining the 
certified copy of the decree and tudg- 
ment was made on 7th April, 1975 and 
the copy of the judgment and decree 
was ready on 23rd April, 1975 but the 
copy of the plan Ex. P. 1 which is a 
part of the decree was ready on 24th 
May, 1975. The appeal was filed on 5th 
June, 1975. After excluding the time 
taken in obtaining the certified coples of 
the judgment, decree and the plan, the 
appeal is within time. Learned ‘counsel 
for the plaintiff however submits that 
the appellant was not entitled to exclude 
the time taken in obtaining the certified 
copy of the plan. I do not agree. When 
the plan is a part of the decree, the ap- 
pellant was entitled and in law was re- 
quired to file a complete decree-sheet in- 
cluding the copy of the plan. I find no 
merit in the contention that the appeal 
before the first appellate court was barr- 
ed by time. 


8. Lastly, the plaintiff submits that 
future mesne profits were awarded by 
the courts below at Rs. 23/- per month 
which was the rent payable by Smt. 
Jamna and that he is entitled to claim 
more than that. He claims future mesne 
profits at Rs. 123/- per month and for 
that purpose he has filed cross-objec- 
tions C. M. No. 462 of 1978. The first ap- 
pellate court has held that there is no 
warrant for allowing higher rate to the 
plaintiff. I do not find any ground to in- 
terfere with the decree of the trial court 
confirmed by the first appellate court al- 
lowing future mesne profits at Rs. 23/- per 
month to the plaintiff till the date of 
delivery of possession of the suit premi- 
ses to him. 





9. There is no merit in the appeal or: 
the cross objections and both are dis- 
missed with no order as to costs. 


Order accordingly. 





1981 
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RAJINDER SACHAR AND : 
J. D. JAIN, JJ, 

New India Assurance Co. Ltd, New 
Delhi. Appellant v. Union of India and 
others, Respondents. 

F. A, O. No. 206, of 1978, | 
1981.* 

Railways Act. a of 1890), Section 80 
(ag amended by Parliament Act 39 of 


D-9 9-2- 


1961) — Compensation — Suit for — 


Instituted in Court having no jurisdic- 
tion over places mentioned in Section 80 
— Not maintainable — Section 80 and 
Section 20 C. P. C. cannot co-exist — 
(Civil P. C. (1908), S. 20). 

After the amendment of Section 8D 
by Act 39 of 1961 the suits for com- 
pensation against the railways can only 
be instituted in a court having jurisdic- 
tion over the place in which the goods 
were delivered for carriage or over the 
place in which destination station lies 
or the loss or damage occurred. Thus 
where none of the said places were 
falling within the jurisdiction of the 
High Court, the court would have no 
-jurisdiction to entertain the suit against 
the railway administration under Sec- 
tion 80, (Case law discussed). 

‘(Para 5) 

Section 80 is a specific provision dealing 
with the territorial jurisdiction of suits 
to be filed against Railways and Sec- 
tion 20 of the CPC which is a general 
provision is inapplicable in these cases, 
Section 80 though it uses the expres- 
sion “may” has the effect of mandatory 
direction, and this provision has been 
made not only to assist any suitor for 
compensation but also to afford protec- 
tion to the Railways and the plaintiff 
must sue one or more particular rail- 
way administrations under S. 80. 

(Para 3) 

There is a complete occupation of the 
field in the matter of suits to be filed 
against the railways under Section 80 
of the Act and that both Section 80 of 
the Act and Section 20 of CPC cannot 
co-exist. S. 20 CPC being a general 
provision must give way as Section 80 
of the Act is a special provision and 
will nae over the former. 

(Para 3) 


“Against order of G. P. Thareja, Sub-J, 
1st Class Delhi, D/- 11-7-1978. 
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Cases Referred: Chronological. Paras 


AIR 1980 SC 2147 ae: 
ATR 1977 Kant 132 a 8 
AIR 1975 Cal 265° 3 


1972 All LJ 297 3 
D/- 8-2- 
-1,3 


AIR 1972 All‘ 288 : 
(1972) ‘Suit No. 96 of- 1971, 
1972, (Delhi) © 
AIR: 1971 Assam 69 3 
(1970) 1 Mad’ LJ 272 3 
ATR 1969 SC 817 3 
AIR: 1963 SC 1681 ~- 2,3 
ATR' 1949 Pat 329 : 3 
ATR 1946- Lah 57 (FB) 4 
D. V. Patel Sr. Advocate with B. R. 
Sabharwal, for Appellant; K. Parasaran 
Solicitor General of India with P. K. 
Jetley and Miss Rekha Aggarwal, for 
Respondents Nos. 1 and 2, 


SACHAR, J. :— What is the effect 
of Section 80 of Indian Railways Act 
(to be called the Act) as amended by 
Parliament Act 39 of 1961 vis-a-vis 
Section 20 of C.P.C. is the question for 
decision by us. This is. an appeal 
against the order of Sub-Judge Ist 
Class dated 11-7-1978 by which he 
directed the return of the plaint on the 
ground’ that ‘Delhi Courts have no juris- 
diction. The matter originally came up 
for hearing ‘before S. S. Chadha, J. - 
who doubted the correctness of the view 
expressed by Prakash Narain, J. (as 
his Lordship then was) when disposing 
of preliminary objection in Suit No. 96 
of 1971’ decided on 8-2-1972 and re 
ferred the matter to a larger bench. 
That is how the matter has come up 
before us. 

2. The plaintiff delivered the con- 
signment of 6 cases of machinery at 
Carnac Bridge on the Western Railway, 
Administration. The. destination station 
was Kiratpur Saheb (in the Northern 
Railway Administration) which is out- 
side the jurisdiction of Delhi Courts. 
Instead of six cases which were booked 
5 cases were received. It is not disput- 
ed that the loss did not occur at Delhi 
That is why when the suit was filed 
the © Railways took the preliminary ob- 
jection that Delhi Courts have no ter- 
ritorial jurisdiction in view of Section 
80 of the Railways Act. This. plea 
found favour with the trial court which 
held that under Section 80 of the 
Indian Railways: Act a suit can only 
be’ brought either in a court having 
jurisdiction. over the place where the 
goods were delivered - for carriage or 
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-over . the place where the destination 
station Hes or where the loss occurred. 
As Delhi is not one of three places as 
contemplated by Section 80 of the Act, 
Delhi Courts would not have jurisdic- 
tion. . Mr. Patel, the learned counsel 
for the appellant naturally first relied 
on the decision of Prakash Narain, J. 
mentioned above which had held that 
the provisions of Section 80 of the Rail- 
ways Act were not the only ones to 
determine the territorial jurisdiction of 
the courts and that a suit could also 
be filed against a Railway Administra- 
tion at a place where its Headquarters 
were situate. 


Now Kiratpur Saheb, the destination 
station though outside the jurisdiction 
of Delhi Courts is within Northern Rail- 
way Administration. The Headquarters 
of Northern Railway are admittedly 
situate in Delhi. If, therefore, the test 
to determine the territorial jurisdiction 
would be the place of Headquarters of 
the Railway Administration which is 
being sued, Delhi Courts would have 
undoubted jurisdiction vide (AIR 1963 
SC 1681) Union of India v. Ladulal Jain, 
wherein it was held that as the Union 
of India carries on the business of run- 


ning Railways it could be sued in the 


courts at a place within whose terri- 
torial jurisdiction the Headquarters of 
one of the Railways run by the Union 
of India is situate. This decision how- 
ever, was given on the unamended Sec- 
tion 80 of the Railways Act. A very 
vital amendment of Section 80, however, 
was brought about by substitution of a 
new Section 80. Apart from adding 
the Railway Administration in which 
destination station lies as one of the 
Railway Administrations which could be 
sued, the following important addition 
was made, ‘and in either ` case, ` the 
suit may be instituted in a court having 
jurisdiction over the place at which the 
passenger obtained his pass or purchased 
his ticket or the animals or goods were 
delivered for carriage, as the case may 
be, or over the place in which the des- 
tination station lies, or the loss, injury, 
destruction. damage or deterioration oc- 
curred.” 


.3. The question has. arisen in this 
case because the suit has been filed in 
Delhi. Courts. which have no jurisdic- 
tion over. either of three places, namely 
where ‘the goods were delivered or the 
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destination station, or the place where 
the loss is said to have occurred. The 
only justification for claiming jurisdic- 
tion for a Delhi Court is said to be 
because of the destination station, Kirat- 
pur being within the Northern Railway 
Administration and as the headquarters 


- of Northern Railway are at Delhi the 


jurisdiction of Delhi Court is claimed 
by invoking Section 20 (b) of the Code of 
Civil Procedure on the ground that the 
Northern Railway is carrying’ on its 
business within Delhi as its headquarter 
is situate here. Now the territorial 
jurisdiction where to file the suit 
against the Railways has always posed 
difficulties and has caused various con- 
flicting views amongst different courts. 
Before Section 80 was originally en- 
acted there was an elaborate case law 
whether the Railways could be. held 
liable in tort or by recourse to the doc- 
trine- of agency or by a partnership. 
Section 80 (prior to its amendment by 
Act 39 of 1961) provided that in a suit 
for compensation for injury to through- 
booked traffic suit could ‘be brought 
against a Railway Administration. to 
which the goods `. were delivered or 
against the Railway Administration on 
whose Railway the loss occurred. It 
will be seen that Section 80 (as un- 
amended) did not cover the case of 
permitting the Railway Administration 
within which destination station lay to 
be sued. That led to various devices 
by courts to permit the Railway Ad- 
ministration within which destination 
station was situate to be sued. Some 
courts held that the Railway Adminis- 
tration to which the goods were deliver- 
ed was the agent of the Railway Ad- 
ministration within which destination. 
station lay and, therefore, the Railway 
Administration of the destination station 
could be sued as the principal. Some 
courts however, took the contrary view 
and held: that only the Railway Ad- 
ministration to which the goods were 
delivered or the railway where the loss 
occurred could be sued. See (AIR 1949 
Pat 329) Governor General of India in 
Council v. Sukhdeo Ram. 
` As held in (AIR 1969 SC 817) Union of 
India v. Brijlal the liability under Sec- 
tion 80 is statutory and overrides all 
agreements and that suit “could be 
brought against the administration to 
which the goods were delivered by the 
consignor irrespective of the.. question 


/ 
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whether or not the goods were lost on 
its Railway and that suit. can be brought 
against the’ other administrations only 
if loss occurred .on their railways. The 
uncertainty about the Railway within 
“which destination station lay, was re- 
moved by the first part of Section 80, 
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as substituted by Act 39 of 1961. The 
destination station Kiratpur is within 
Northern Railway Administration. Had 


the first part of Section 80 been the only 
amended provision the appellant/plain- 


tiff might have been in a position to 
.sue in Delhi Courts on the basis of 
' (AIR 1963 SC 1681) (supra). But this 


contention would ignore the significant 
change brought about by the later part 
of the substituted Section 80 of the 
Act, as mentioned earlier, under whicb 
the suit may be instituted in a court 
having jurisdiction over the place at 
which the goods were delivered for car- 
riage or over the place in which destina- 
tion station lies, or loss occurred. Delhi 
does not satisfy any of the tests because 
Delhi Courts have no jurisdiction over 
any of these three places. What is how- 
ever, urged by Mr. Patel is that not- 
withstanding this limitation brought. 
in by amendment Act 39 of 1961 it is 
still permissible to invoke Section 20 
(b) of’ the Code of Civil Procedure and 
as the headquarters of Northern Rail- 
-way is in Delhi suit has been properly 
brought in Delhi. We cannot agree. 
This argument really seeks to make 


the specific provision made by 1961 
amendment as to the courts within 
which three places are situate, where 


the suit could be instituted as a supple 
mental and merely enabling one. It 
appears to us that if this view was to 
be accepted then the whole exercise of 
the amendment specifying the 
and courts. where the suit may be in- 
stituted would become nugatory and 
superfluous. If after amendment it 
was still permissible to invoke Sec- 
tion 20 CPC even for the purpose of 
instituting the suits against 
then we do not see why it was neces- 
sary to indicate with such detail, the 
three different places because even in 
the absence . of such a provision suit 
.jeould have been filed at any. of these 
three places by virtue of Section 20 of 


the: Code of Civil Procedure. In our 
view why it..was necessary to specify 
the places. where suit. can be invoked 


is to prevent., suits being filed in places 


places | 


Railway ` 
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other.. than those three by say, creat- 
ing a cause of action like endorsement 
of a Railway Receipt in favour of a 
person within the jurisdiction of a par- 
ticular court. Thus in (AIR 1975 Cal 
265) Ganpatrai Sagarmull v. Union nf 
India. it has been held that where a 
person .gets a Railway Receipt endorsed 
in his favour by paying valuable con- 
sideration a cause of action accrued 
at that place. In such a case it might 
be possible to file a suit at Madras 
even if the goods are delivered for car- 
riage at Bombay to be sent to destina- 
tion station Delhi and even if loss or- 
curred at Gwalior, by the simple ex- 
pedient of getting a railway receipt en- 
dorsed, for valuable consideration at 
Madras, 

But even Mr. Patel was not prepared 
to go to such length and conceded that 
so far as the cause of action in Sec- 
tion 20 (c) CPC was concerned the same 
will be inapplicable in view of the 
specific indication in. Section 80 of the 
Act as to the Railways which could he 
sued. However, he urged that the ques- 
‘tion’ of territorial jurisdiction. covered 
by Section 20 (b) was not excluded by 
Section 80 of the Act. We cannot read 
that dichotomy which would imply that 
a part of Section 20 must be held to 
be impliedly inapplicable after Act 39 
of 1961 and yet another clause of Sec- 
tion 20 would continue to be applicable. 
The reason is that when Section 80 after 
amendment indicates the places and the 
courts having jurisdiction over those 
places as the only ones where suit may 
be instituted it necessarily carries the in- 
evitable implication that suits cannot 
be brought at any other place than 
those specified in Section 80 of the Act, 
The purpose of amending Section 80 of 
the Act is to indicate with certainty 
the specified places, keeping in view the 
various considerations of convenience 
and expediency that the Railways must 
not be asked to fight litigation at places 
which have no immediate relevancy to 
the booking of the goods and would 
therefore, necessarily be at a disadvan- 
tage in defending the litigation. A re- 
ference to the amendment of 1961 would 
show that the places where suit could 
be instituted, namely where goods 
are delivered or loss occurs or destina- 
tion station lies are all immediately 
connected with the- movement of goods 
and necessarily would have- the rel- 
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evant information and material available 
to them to POA defend the ac- 
tion, 


It is no doubt. true that in (ATR 1971 
‘Assam 69) Assam Cold Storage Co. v. 
Union of India, it was held that not- 
withstanding the amendment in Sec- 
tion 80 applicability of Section 20 con- 
tinued and, therefore, the suit could be 
brought in Gauhati because the head- 
quarters of North East Frontier Railway 
was Situate ‘there. It seems to us that 
the full impact of the amendment was ` 
not, with respect, appreciated by. the ` 
Assam High Court.. In our view the 
correct view has been taken in (AIR 
1977 Kant 132) Union of India v. C.. R. 
Prabhanna & Sons; where E. S. Ven- 
kataramiah, J. (as .his Lordship then 
was) has held that S. 80 lays down the 
courts where suits can be filed and the 
special provision of Section 80 would 
exclude the operation of the general 
provision of Section 20 of the Code of 
Civil Procedure which would have to 
be read ag not being applicable to suits 
falling under Section 80 of the Rail- 











territorial jurisdiction of suits to be filed 
against Railways and Section 20 of the 
CPC which is a general provision is in- 
applicable in these cases. Section 80 
though it. uses the expression ‘may’ has 
the effect of mandatory direction, and 
this provision has been made not only 
to assist any suitor for compensation 
but also to afford protection to the 
Railways and the plaintiff must sue one 
r more particular railway administra- 
tions under Section 80 of the Act. See 
(1970) 1 Mad LJ 272 Union of India v, 
G. Swaminatha Mudaliar Sons. 


Amendment Act 39 of 1961 deals with 
the territorial jurisdiction of the courts. 
Vide (ATR 1972 All 288) Union of India 
v.` Bhagat Ram. The decision in Suit 
No. 96 of 1971 decided on 8-2-1972 by 
Prakash Narain, J. does not advance 
the matter any further because there is 
no detailed discussion in it and the sole 
reason is that the. word ‘only’ is not 
used in Section 80 of the Act, it does 
not exclude 'the ‘applicability of Sec- 
tion 20 of.the CPC. But, with respect, 
what has to be asked is whether it is 
possible to accept that when the legisla- 
ture was substituting a new Section: 80 
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of the Act, especially the later part, 
still it was contemplating that the pro- 
vision of Section. 20 CPC would continue 
to apply to these- suits notwithstanding 
the specific references. to places men- 
tioned under Section 80 of the: Act, de- 
termining jurisdiction: -where suits were 
to be filed. In our opinion there‘is a 
complete occupation of the field in the 
matter of suits to be filed: against the 
Tailways under Section 80 of the. Act 
and that both Section 80 of the Acti 
and Section 20 CPC cannot co-exist: In 
that view Section 20 CPC: being a gene- 
ral provision must’ give way as Sec- 
tion 80 of the Act is a special provision 
and will prevail over the ‘former. See 
(AIR 1980 SC 2147 Pr. 33) Maru Ram 
v. Union of India. The obvious differ- 
ence and distinguishing feature from 
the present case is that in: that case 
what was found. was that an offence 
under Section 177:did not cease to exist 
merely because Section 52 of the’ 1922 
Act also provided for prosecution for 
the same kind of an offence. The court 
-refused to read an implied . repeal of 
Section 177 L P. C. The present case 
‘is totally different. Section 20 of the 
C. P. C. provides for’ institution of suits 
and the determination of territorial 
jurisdiction in all kinds of cases brought 
before Civil: Courts. 

Section 80 of ‘the Railways Act speci- 
fies the places where suits have to be 
instituted against the Railways, The 
conflict here is between the special pro- 
vision and the general provision. It is 
well settled that the special © overrides 
the general, and to such'a situation the 
well known maxim “generalia speciali- 
bus non  derogant” applies, “The 
Tule that general opravisions should 
yield to specific provisions is not an 
arbitrary. ‘principle made by lawyers 
and Judges but springs from the com- 
mon understanding of men and women 
that when the same person gives two 
directions one covering a large number 
of matters in. general. and another to 
only some of them his intention is tha? 
these latter directions should prevail 
as regards those while as regards all 
the rest the earlier direction should have’ 
effect”, As said at page 2202 of the ~ 
above authority to avoid absurdity and 
injustice by judicial servitude to inter- 
pretative literality is. a function of the, 
court. Section 80 of the Act would 
thus displace the applicability. of Sec- 
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ion 20 CPC, in so far as it concerns 

territorial jurisdiction of courts when 
ult is to be instituted against the Rail- 
ays, 


The reference by Mr. Patel to Max- 
well on Interpretation of Statutes 12th 
Edition page 158 does not advance the 
matter. All that the cases mentioned 
there lay down is that if the right is a 
“common law right, the remedy of com- 
mon law is not taken away on the gene- 
ral principle that the jurisdiction of 
the High Court is not to be taken away 
without express words. But it also re- 
cognised that if remedies are created by 
statutes and specific tribunals created, 
only that remedy can be resorted to and 
not to the High Court, But that itus- 
tration does not apply in the present 
ease, Here no new remedy or the Tribu- 
nal is being constituted, ` > 


4. The procedure always. was. and 
æÆvyen now is for a person aggrieved to 
file a suit for compensation against the 
railways. Whereas prior to amendment 
in 1961 the jurisdiction: of the Courts 
was determined by a general provision 
of Section 20 CPC the. same is now re- 
stricted. to those courts specified in Sec- 
tion 80 of the Act. It is analogous to 
‘an agreement between parties to a con- 
tract to the effect that a suit concerning 
disputes arising between them on the 
basis of that contract should be institut- 
ed in one only out of two competent 
courts having . territorial jurisdiction 
over the subject-matter of that suit is 
valid and enforceable and is not void 
under Section 28,’ (see AIR 1946 Lah 


57 (FB)). Section 80 of the Act is a- 
statutory substitute of the mutual 
agreement, If this limitation to where — 


suits can be instituted is not to be re- 
stricted to as specified in Section 80 of 
the Act we do not see’ what purpose 
was to be served by the later part of 
Section 80 of the Act. The whole at- 
tempt of the’ legislature by various 
amendments has been to make the ques- 
tion of jurisdiction in litigation against 
the railways. as specific and certain as 
can be reasonably done., That is why 
, realising that courts were having to in- 
dulge in the exercise of invoking the 
principle of agency, partnership, tort to 
place liability on different railways 
Section 80 was enacted to evolve some 
system. 
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Further improvement was made by 
amendment in 1961 by specifically in- 
cluding the railway in-which destination 
station (lay ?} as being Hable to be sued. 
This opportunity was utilised to go 
further and provide for jurisdiction of 
courts by laying down that the suit may 
be instituted in- a court having jurisdic- 
tion over the place in which the goods 
were delivered for carriage or over the 
place in which destination station Hes,- 
or the loss occurred. Having specifically 
indicated the places at which the suits 
could be instituted the said declaration 
by the legislature cannot be allowed 
to be a mere pious declaration and of 
no ` effective potency but merely an 
enabling provision indicating that the 
party concerned may file a suit at these 
places also as would be the result if 
Mr, Patel’s contention were to be ac- 
cepted. This would virtually render 
the purpose of Section 80 after amend- 
ment as nugatory and the whole object 
would ‘be defeated. 

5. We are, therefore, in agreement 
with the view expressed by Chadha, J, 
that the object of restricting the ter- 
ritorial jurisdiction’ would be defeated 
if the suits were to be filed at places 
mentioned not only in Section 80 of the 
Act but also by applicability of Section 
20 CPC. In our view the opinion ex- 
pressed by Chadha, J. is to be prefer- 
red to that of Prakash Narain, J. and we 
would, therefore, answer the question 
by holding that after the amendment 
of Section 80 by Act 39 of 1961 the suits 
for compensation against the railways 
can only be instituted in a court having 
jurisdiction over the place in which the 
goods were delivered for carriage or 
over the place in which destination sta- 
tion lies or the loss or damage occur- 
red. As none of the said places fall 
within the jurisdiction of Delhi Courts 
it is apparent that the suit was wrongly 
filed in: Delhi Courts. In that view we 
would uphold the order of the trial 
court and dismiss’ the appeal, but with 
no order as to costs. We would further 
direct that the plaint be returned to 
the plaintiff for presentation to a pro- 
per court: We would permit the plain- 
tiff to move the trial court for retum 
of the plaint withim a period of two 
months from the date of our judgment, 
in terms of Order VII Rule 10A CPC. 

Appeal dismissed. 
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Hans Raj Mehta, Petitioner v. Asha 
Rani Vasudeva, Respondent. 


C. R. No. 130 of 1980, D/- 6-2- 1981,* 
Delhi Rent Control Act (59 of 1958), 


S. 14 (1) (e) — Suit for eviction — 
Bona fide requirement — Evidence and 
proof — Occupation of .tenanted pre- 


mises at higher rent by landlord alone 
is not conclusive, 

Though the fact that the landlord is 
staying in tenanted premises and has 
to pay a higher rent is a very impor- 
tant factor to be taken into account 
both in judging whether his require- 
ment of his own house for his residen- 
tial use is bona fide and also in. deter- 
mining whether the accommodation 
which he is having is a suitable residen- 
tial accommodation, but that consi- 
deration alone is not conclusive. The 
relevant clause in the ‘statutory provi- 
sion does not qualify that the suitable 
alternative residential accommodation 
in his possession should also be owned 
by him. 1979-1 Ren CR 602 (Delhi) and 


1979 Rajdhani LR 192, Ref. (Para 13) 
Cases Referred: Chronological Paras 
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L. C. Vats, for Petitioner; Kailash 
Chand Mittal, for Respondent. 

ORDER :— The landlord of premises 
No. D/136, West Patel Nagar, New 
Delhi, has filed this revision petition 
under Section 25-B (8) of the Delhi 
Rent: Control Act. He seeks revision of 
the order of the Additional Rent Con- 
troller dated 22nd October, 1979 dis- 
missing the petition filed. by him under 
Section 14 (1) (e) of the Act for. the 
eviction of the respondent-tenant 

2. The tenanted premises consist of 
one room and kitchen with a small 
balcony. The respondent has been re- 
siding in the premises paying a rent of 
Rs, 110/- per month from December, 
1972. At the time when the eviction 
petition was filed (ie, on Ist March, 
1978) the petitioner was residing at 


"Against order of Mrs. Kanwal Inder, 
Addl. Rent -Controller Delhi, Dj- 


22-10-1979. eee 
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-landlady was also harassing him 


‘Tribunal but, before the tribunal, 





2372, Raja. Park, Shakurbasti, .which 
consisted of one room, a kitchen and 
bath room, and was.paying a rent of. 


Rs. 160/- p per month. According to the 
petitioner, the said accommodation was 
not reasonably suitable for him and the 
to 
vacate the same. ~He therefore; prayed 
for an order for the eviction of the re- 
spondent from the house owned by him 
and rented out. to her under Section 
14 (1) (e) of the Act. 

3. Earlier, in 1976, the petitioner had 
filed a petition for the eviction of the 
respondent on the same ground and this 
had been dismissed by Sri M. A. Khan, 
Additional Rent Controller, on the pre- 
liminary ground that no valid notice of 
termination of the tenancy under Sec- 
tion 106 of the Transfer of Property 
Act had been given by the petitioner to 
the respondent as well as on merits 


holding that the landlord’s application’ 


was not bona fide. The landlord pre- 
ferred an appeal to the Rent Control 
his 
counsel conceded the preliminary  ob- 
jection raised by the tenant and sought 
for permission from the Tribunal to 
withdraw the eviction petition with per- 
mission to file a fresh petition on. the 
same cause of action after serving a 
valid notice of termination of the ten- 
ancy. The Tribunal accepted this request 
and by its order dated 19th December, 
1977 dismissed the eviction petition as 
withdrawn with liberty to- file a fresh 
petition as sought for. Thereafter, - the 
petitioner issued a notice of termination 


. of tenancy on 30th December, 1977 and 


brought’ the fresh eviction petition 
Ist March, 1978-as stated already. ' 

4. In the course of his -deposition as 
AW-1 on Ist February, 1979 the peti- 
tioner stated that, during the pendency 
of the petition, he had had to vacate 
the Raja Park house and. had shifted to 
No. 355, WZ, Sri- Nagar Colony, 
Shakurbasti, Delhi on 15th November, 
1978. It was stated that this was be- 
cause the landlady of the Raja Park 
house was harassing him. In fact, 
alleged, she had cut off his water-sup- 
ply and electricity and he had- had 
file a petition under Section’ 45 of the 


on 


Act for the restoration of the amenities. ` 


He stated that the house in Sri- Nagar 
colony was unsuitable because he had 


to pay a rent- of Rs. 200/- per month: 
and it was very difficult for his- son; 


he. 


- to" 
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who was studying in the Central School - 


in Tagore ‘Garden, to travel to the 
school from Srinagar Colony. These 
were the grounds on which he claimed 
that his present residential accommoda- 
tion was not reasonably suitable for 
him and that he should be allowed to 
resume possession of his own house. 


5. The respondent, however, con- 
tended, inter alia, that the claim of the 
landlord was not bona fide. She stated 
that the petitioner had never resided 
in the premises but had let it out 
since the day he purchased it. She 
was a widow with a number of children 
to look after and the eviction petition 
was intended to harass her and compel 
her to vacate the house. The petitioner 
had been demanding higher rent from 
her. He had also offered to sell the 
house to her which showed that he did 
not need it bona fide for his residence. 
The eviction petition was filed only to 
pressurise her into paying a higher rent 
or purchasing the property for ‘the 
exorbitant price asked for by the peti- 
tioner. The landlord’s petition on the 
same grounds had been dismissed by 
Sri M. A. Khan holding that the peti- 
tion had been filed for extraneous con- 
siderations. The petitioner’ had been 
living comfortably for the past 12 years 
in his present accommodation which 
was as suitable as, if not more suitable 
than. that in his own house. 


6. The learned Additional Rent Con- 
troller, first dealt with certain preli- 
minary objections. She then observed 
that it was the admitted case of the 
parties that the accommodation at pre- 
sent available with the petitioner is the 
same as in the “suit property” and that 
it was not the case of either party that 
the petitioner owned any other house. 
The former of these statements is not 
challenged before me. In regard to the 


latter, however, the respondent made an | 


application (CM 3403/80) before me for 
permission, to place on record addi- 
tional evidence to show that the peti- 
tioner owned another house but this ap- 
plication has been dismissed, and this 
ground no longer survives. On the 
merits of the case, .the learned Rent 


‘4 Controller, found that, after purchasing 


the house in 1965, the petitioner. had 
not stayed in it except for a short time 
after purchase and again for a -short 
spell in .1970; that -there .was, no evi- 
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dence to show that the petitioner nad 
let out the premises to the tenant be- 
transferred out of 
Delhi in October, 1972 though he had. 
returned to Delhi in July, 1973 he had 
not taken any steps for getting posses- 
sion of the house till he filed the first 
eviction petition. The petitioner did not, 
in his replication, contradict the allega- 
tion of the respondent in her written. 
statement that the petitioner was re- - 
siding in the present premises for the 
last 12 years without any difficulty and 
inconvenience. In the course of his de- 
position the petitioner stated that he 
had changed rented premises three 
times between July 1973 and Novem- 
ber 1978 but there was no evidence to 
show that he had been compelled by 
the landlord’s conduct to vacate any of 
these premises. There was the oral evi- 
dence of RW-1 and RW-3 and a parcha 
(Ext. R-2) to show that the petitioner 
had ‘urged the respondent to purchase 
the house and had made concrete pro- 
posals in this regard. The reason given 
for wanting to shift from Srinagar 
Colony because it was very incon- 
venient for his son was not convincing 
because his daughter was studying in 
Shakurbasti School and she would be 
put to the same inconvenience if he 
shifted to his own house. The fact that 
the petitioner was residing in a rented 
house and paving a higher rent than 
what he was recovering from the tenant 
was no doubt a circumstance that could 
not be lightly ignored but would not 
be conclusive when there is contrary 
evidence on record which furnishes 
cogent reasons for doubting the bona 
fides of the petitioner. The learned 
Additional Rent Controller was im- 
pressed by the conduct and truthful- 
ness of the respondent and was of opi- 
nion that the petitioner had tried to 
suppress the facts of the previous let- 
ting of the premises. She concluded 
that the petitioner had failed to estab- 
lish the bona fides. of his. applications. 
On the. contrary . his mala fides stood 
proved and, therefore, she dismissed 


‘the petition. 


7. Though the counsel for the peti- 
tioner. argued the petition at some 
length and citedsome decisions, it seems 
to me that what the petitioner really 
seeks is the reappraisal of a conclu- 
sion of fact arrived at by the Addition- 
al Rent Controller. Under..S. 14 (1) (e), 
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of the Act, a landlord will be entiti- 
ed to an order of eviction against the 
tenant only if he can show that two 
requirements are fulfilled: 

(1) That he bona fide requires the 
premises for the residential use of 
himself or the members of his family; 
and ; 

(2) that he has no other reasonably 
suitable residential accommodation. — 

8. On the findings of the Additional 
Rent Controller, neither of these condi- 
tions have been fulfilled and I am un- 
able to see any grounds for interfering 
with her. conclusion. 


9. The conclusion of the Rent Con- 
troller that the application was not be- 
cause of his bona fide requirement is 
based on an appreciation of the cumu- 
lative: effect of a number of circum- 
stances. She has found that practically 
ever since the petitioner purchased the 
house he had let it out to tenants. Her 
finding that the petitioner did not stay 
in the house except for 2 or 3 months 
after the purchase and short spell in 1970 
is supported by evidence and ‘is substan- 
tially correct, except that the second 
short spell of’stay seems ` to have been 
in 1971. and ‘not 1970. For, despite Ext. 
A-9,' the electoral roll for 1970 which 
shows the petitioner and his wife as 
occupants, the evidence of RW-3 (the 
previous tenant) and Ext. R-1 (the elec- 
toral roll of 1971) clearly show that 
RW-3 was in the premises from 1969 to 
1971. The petitioner could therefore 
have stayed in the premises, if at all, 
only after RW-3 left and before it was 
let out to the respondent. “It is not 
clear from the evidence when exactly 
RW-3 vacated and whether there was 
any interval between his tenancy and 
that of the respondent but assuming 
there was and that the petitioner was 
in the premises for some time in 1972, 
it does not alter the hasic finding of 
the Controller. . 

The petitioner did not show that he 
had to rent out the house to the re- 
spondent in December, 1972 because of 
his having been transferred out of 
Delhi. Moreover, he was transferred to 
Delhi, even according to him in July, 
1973. He alleged that he had stayed in 
a rented house in Rishi Nagar till 1974, 
then shifted to a house in Raja Park 
at a. higher rent and was again conm- 
pelied to shift to an even ‘costlier house 
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in Srinagar colony during the pen- 
dency of the eviction petition and thus 
tried to build up a case, in his oral 
evidence, that he had been suffering for 
want of a suitable residence and was 
being harassed by the successive land- 
lords constraining him, as it were, to 
seek eviction of the respondent. But 
the controller has disbelieved this case 
on good grounds. This plea was clear- 
ly afterthought for if the petitioner 
was really experiencing any difficulty, 
he would have sought for an eviction 
of the respondent much earlier and he 
would have also stoutly refuted the | 
allegation in the written statement that 
he was. experiencing no inconvenience 
and difficulty in regard to residen- 
tial accommodation. It was not the 
case of the petitioner that the Rent at 
Rishi Nagar was high or that he was 
asked by the landlord to vacate. 

He no doubt alleged that the landlady 
at Raja Park cut.off some amenities and 
he was forced to file a petition under 
Section 45 of the Act. He did not lead 
any evidence on this before the Con- 
troller but, before me, he was permit- 
ted to place on record a certified copy 
of the order on the application under 
Section 45 that he had filed. It only. 
shows that the application had been 
presented on i4th August, 1978 (long 
after the presentation of the present 
eviction petition) and was allowed tobe 
dismissed as withdrawn on 20th Nov. 
1978 as the  petitioner-applicant had 
vacated’ the premises. There is no evi- 
dence of any notice or request from the 
landlady requiring him to vacate the 
house or of any eviction petition by her 
and if really some compulsion had been 
there, one would have expected the 
petitioner at least to have pleaded with 
her that he Should be allowed to stay 
on for some more time as he expected 
to get back possession of his own house 
or at least a prominent and specific, 
even if brief, allegation in this regard 
in the eviction petition itself. One is, 
therefore, inclined to conclude that the 
petitioner shifted from the Raja Park 
residence to that in Sri Nagar Colony 
for some reasons of his own though it 
involved the payment of a higher rent, 
Thus the fact that the petitioner changed* 
rented’ premises three times between 
July, 1973 and November, 1978 does 


not, in the circumstances, indicate thal 


he was experiencing any difficulties - as 
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a- tenant and. so needed to get back this 
own house for: his occupation.. Again. in 
‘the course -of his «evidence; the peti- 
tioner: sought to urge.that the Shakur- 
basti residence was .inconvenient: -from 
the point of:.view of his son’s ‘schooling 


but he did: not‘ explain how. this could - 


be a’ valid reason when shifting to West 
Patel Nagar would seriously : inconve- 
nience his daughter. The Controller 
also placed reliance on the evidence ‘of 
the respondent and RW- 3 and a parcha 
identified by them `- as given by thè peti- 
tioner on 21st January, 1979" showing 
that the petitioner was all along nego= 
tiating for the purchase of the House 
‘by the respondent and inferred that, ‘if 
the petitioner was’ willing to sell the 
house, he could not have bona _ fide 
needed it for his residence, The Con- 
troller has thus arrived’ at her ‘conclu- 
sion after a consideration of all the sur- 
rounding facts” and circumstances and 
I am unable to say that she could not 
have drawn the above conclusion on the 
evidence before her. 


10. Sri L c. Vats, appearing for the 
petitioner, - contended that the. mere 
` facts that a landlord had been letting 
out the house earlier or that he did 
not file an. eviction petition earlier or 
that, when . faced with a recalcitrant 
tenant, he also explored the possibility 
of selling the -house, to the tenant at a 
reasonable price so as to be rid of an 
encumbrance could not lead to an in- 
ference of lack of bona fides on bis 
part. I agree that, -by themselves lack 
of these -facts. cannot support the above 
inference. But; if one considers the 
_ cumulative effect’ of these facts‘in their 
‘true setting in a particular case, the 
inference ‘may: well be ‘justified; as in 
the present case. The ‘conclusion of the 
Controller is really one .based on an 
appreciation of the facts and though it 
may be possible to say ‘at . best that 
another tribunal may have reached a 
different conclusion, I am umable . to 
accept counsel’s contention. that the 
eviction order in this case cannot: stand 
the test of legal scrutiny. - pice aes 


11. '-The only feature ot the land- 
_zlord’s case that. has caused some: hesi- 
tation in my: mind is the fact: ‘that ‘he 
is-occupying a’'tenanted’ premises :hav- 
ing the same::. accommodation, : paying 
for it a much higher: rent than. he is 
receiving for his’ house, 


| Hans Raj v. Asha Rani- 


- The “question 
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is whether’! this consideration alone 
~should be sufficient to entitle him to 
an eviction order. There is one snag 
about this claim of the landlord which 
seems to have gone unnoticed. The 
evidence .shows that the petitioner is a 
Government servant and judicial notice 
can be taken that under Government 
-servant (sic) to a house-rent allow- 
ance. Though this matter has not been 
touched upon in the, evidence, this per- 
haps- explains how the landlord was 
moving from house to house agreeing 
to:pay higher rents and if that. be so, 


the consideration, that the rent paid for - 


such.. accommodation is higher will not 
be of any assistance to the petitioner. 
However, even if this. aspect is to be 
ignored because it is not in evidence I 
am .inclined to agree with the Con- 
troller that while this would. certainly 
be a relevant circumstance, not to be 
lightly ignored, it cannot be treated as, 
conclusive and -cannot prevail if there 
is other -evidence which leads one to 
the conclusion that the | application is 
not bona fide. . Oy oat A 
12. On this aspect, Sri Vats cites 
certain . decisions’ which may now  be' 
noticed. .In Saroj Kumari. v. Lalit’ 
Kumar (1969 Ren CR 211) (Delhi) and, 
Shiv. Lal Kalra v. Dewak Ram (1978-1 
Ren CR 588), this Court has pointed out 
that merely because the eviction of a 
tenant is sought for after the standard 
rent for a premises is fixed at a lower 


rate it cannot be termed mala fide and 


that a landlord may bona fide decide 
to live in the premises himself because 
of the lower income .which he might 
be getting from the tenants because of 
such fixation, In Ajit Singh v.. Inder 
Saran (1979-1 RCR 602) (Delhi) the 
premises occupied by the landlord were 
not found to be reasonably suitable on 
a number of groumds and one of them 
was that the landlord was living in a 
tenanted premises and desired to move 


into his own’ premises; Anand J. ob- 

served :—: : 
“The accdoamodation isa tenanted 

one and although ‘the desire of the 


owner to live in“his own property may 
not by itself justify’ eviction and: an 
accommodation may not be necessarily 
unsuitable .merely because it is held 
oñ; rent. névėrthėless, it is not possible 
to ignore the preference that the owner 
would have to -reside in his own pro- 
perty rather than be compelled to liva 
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ina tenanted . accommodation .. even 
though ‘thére was no immediate threat 
of eviction. 

13. In Peter James v. Dewan Chand 
(1979 Rajdhani ` LR 192), this Court- 
affirmed a conclusion of the two Courts 
below in favour of the landlord. There 
the landlord had decided to shift to 
Delhi and had to stay with his sister 
for some time. After the petition was 
filed he took certain premises on rent 
for Rs. 105/- as against Rs. 35/-, he was 
receiving from the tenant, apparently 
suspecting that it would take some time 
before he could obtain an order of 
eviction. 
fact’ that the landlord is staying in 
tenanted premises ‘and has to pay a 
higher rent is avery important factor 
to be taken into account both in judg- 
ing whether his requirement of his own 
house for his residential use is bona 
fide and also in determining whether 
the, accommodation which he is having 
isa suitable - residential accommodation. 
But that consideration alone has not 
been held to be conclusive. The rel- 
evaht clause in the statutory provision 
does not qualify that the suitable alter- 
native -residential accommodation in his 
possession should also be owned by him. 
In the present case, the Rent Control- 
ler has, after taking into account: -all 
relevant - circumstances - including this 
one, arrived at the conclusion that the 
application is ‘not bona fide and I see 


no reason to intenet with her ane 
ing: 

Ig In the view I-have taken it is 
unnecessary to deal with the other 


grounds raised by the learned counsel : 


for the. respondent.. 


15. The revision petition fails and 


is dismissed but I make no order as to 7 


costs. 
Revision dismissed, 
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These decisions show that the - 


‘and that the owner left India at 


A. I. R. 


. (A) Administration of Evacuee Pro- 
perty Act (31 of 1950), Sa 7, T-A and 
8 — Applicability of S. 7 — Property 
vesting in Custodian before coming in- 
to force of the Act — Declaration’ or 
issue of notice under S, 7 not necessary 
— Section 7-A not applicable. Civil 
Writ Petn. No. 67 of 19867, D/- 23-11-73 
(Delhi). Reversed. 


There is no question of issuing fur- 
ther notice or making a declaration that 
a property is evacuee property under 
Section 7 if the property has auto- 
maticlaly vested in the Custodian. 
Notwithstanding the repeal of the ear- 
lier laws of automatic vesting the pro- 
perty continued to vest in the Custodian 
without any action under Sec. 7. Such 
action is necessary only in cases where 
the property had ` not already vested 
under the repealed provisions., (Civil 
Writ Petn. 67 of 1967, D/- 23-11-1973 
(Delhi), Reversed) (AIR 1963 Puni 494 ` 


. and AIR 1962 Madh Pra 38 and AIR 


1961 SC 365, Rel. on.) (Para 15) 


Section 7-A does not apply in such 
a case and the vestment is not bad be- 
cause the property was declared eva- 
cuee property after the enforcement of 
the Act. Section 7 does not apply to 
property which had already vested in 
the Custodian and which under Section 
8 (2) is deemed to be evacuee property. 
Section 7-A is in the nature of a pro- 
viso to Sec. 7 placing limitation on its 
operation. (Para 16) 


.. (B) Administration of Evacuee Pro- 
perty Act (31 of 1950), S. 8 — Auto- 
matic vesting — Not preceded by pro- 
per inquiry about whether the property 
was evacuee property — Held invalid ’ 
— Owner of the property can challenge 
Controller’s action. 


Before giving the Custodian dominion 
over the property there ought to be a 
proper enquiry into the question whe- 
ther the property is evacuee property, 
that it was owned by a Muslim owner 
the 
critical time. If such person was not 
the owner of the property or even if 
he was the owner he did not migrate 
to Pakistan in the wake of distur-. 
bances, there can be no automatic vest- — 
ing of the property in the Custodian. 
To hold that after the enforcement of- 
the Act, the property is evacuee- pro- 
perty on the ground of’ automatic 
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vesting when there is no proof to sus- 
tain such a finding is clearly illegal 
and ultra vires. AIR 1980 SC 1206, Ref 
(Para 23) 

Where A S was sold by auction 
by the Controller and in the instant 
writ petition by its owner, who was in 
possession, the Court found that the 
property was not evacuee property. 
held that the Controller cannot be said 
to have any valid possessory title and 
hence the owner could not be directed 
to prove his ownership in the Civil 
Court and that he had locus standi to 
challenge the action of the Controller. 
z (Paras 25 and 26) 
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Rameshwar Dayal, for Appellant; 


Maheshwar Dayal and A. G. Mittal, for 
Respondent Nos. 1 and: 2, 

AVADH BEHARI. ROHATGI, J. :— 
This is a letters patent appeal from 
the order of a learned single Judge 
dated 23-11-1973. 

2. The salient facts are simple. The 
dispute centres round a plot of land 
No. 783-A situated in Mohalla Guru 
Nanakpura, Narnaul. The single ques- 
tion is whether this plot was evacuee 
property. The respondents, Lala and 
Hari Ram (hereinafter referred to as 
the respondents) are father and son. 
They claim that the said plot was 
owned by them and it was their an- 
cestral property. 

3. On 6-4-1963, this plot was listed 
as evacuee property in a report pre- 
pared by the Assistant Settlement OM- 
cer. That the said plot was an evacuee 
property was described as a “new dis- 
covery” in the report. This is what 
the survey report said: “It isa new 
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discovery. It is lying vacant at the 
spot. It is owned by one Hakim Sadiq 


-Ali Patwari as told by Shri Net Ram 


member M. C. TWaqa.” The value of the 
property was estimated at Rs. 995/-. 
The officer who signed the survey re- 
port was one Sunder Dass,’ Rent Con- 
troller. After the survey report the 
property was dealt with as an acquir- 
ed evacuee property under the Dis- 
placed Persons (Compensation and Re- 
habilitation) Act, 1954. It was taken 
over by the Regional Settlement Com- 
missioner and was treated asa pool 
property. It was ordered to be sold. 


4. On 28-9-1963 the respondents ap- 
plied to the Tehsildar (sales) Narnaul 
saying that the house and the court- 
yard sought to be sold belonged to 
them and that it was nota Muslim 
evacuee property. In the application it 
was said that the property had been 
in possession of the respondents since 
the time of their forefathers and con- 
sequently the auction dated 29-9-1963 
(sic) should be cancelled. An office re- 
port on this application confirmed that 
the respondents -were in possession of 
the plot and had constructed a house 
over it. The tehsildar on the applica- 
tion made an order that the plot in 
question be transferred to the respon- 
dents at the reserved price of Rs. 995/-. 
Accordingly the respondent Lala paid 
Rs. 995/- as price of the plot and a con- 
veyance was executed in his favour. 

5. This transfer was challenged by 
Net Ram appellant No. 2, a local 
Municipal Commissioner, stated to beon 
inimical terms with the respondents. His 
appeal against the transfer was accept- 
ed by the Assistant Settlement Com- 
missioner, Ambala. The appellate au- 
thority was of the view that Net Ram 
was ‘instrumental in detecting the pro- 
perty” and the property being evacuee 
it could not be transferred by the 
Tehsildar to benefit Hari Rarn who was 
a peon in his office. He condemned the 
action of the Tehsildar and set aside 
the sale in favour of Lala. He ordered 
that the property be re-auctioned. The 
amount paid at the time of the -sale 
was ordered to be refunded to Lala. 

6. Against the order of the Assistant 
Settlement Commissioner a revision 
was filed before the Chief Settlement 
Commissioner, Punjab. This revision 





-146 Delhi 


_ was rejected on 16-10-1964. A revi- 
sion to the Central Government also 
failed. Later the property was re-acu- 
tioned by the Tehsildar (sales) and sold 
to Kundan Lal, appellant No. 1. . who 
is stated to be the brother of Net Ram, 
appellant No. 2, for a sum of Rs. 1100/-, 


7. After having purchased the pro- 
perty Kundan Lal brought a suit against 
the respondents for permanent injunc- 
tion on February 2, 1965 in the court 
of the Senior Subordinate Judge, Nar- 
naul. The respondents contested the 
suit mainly on the ground that the 
property was not an evacuee property 
and as such the sale did not create any 


rights in favour of the purchaser, 
Kundan Lal. ; : 
8. The learned Senior Sub-Judge 


passed an order on 2-3-1966 holding 
that he had no jurisdiction to determine 
whether the property was evacuee as 
‘that question had to be decided by the 
Custodian in view of Section 46 of the 
Act. He directed the respondents to 
obtain an adjudication from the Custo- 
dian regarding the character of the 
property in question. He accordingly 
stayed the suit. 

9. After the order of the Senior Sub- 
Judge the respondents filed a’ revision 
petition under Section 27 of the Ad- 
ministration of Evacuee Property Act, 
1950 (the Act) on 12-4-1966 before the 
Custodian General, New Delhi, praying 


that the property in question was non- 


evacuee property and was owned by 
the respondents and that an enquiry 
be made regarding the ownership of 
the property. ‘Mr. H. R. Nair, Deputy 
Custodian General, by order dated 
9-11-1966 rejected: the revision princi- 
pally on the ground of limitation. A 
reference to the order of the Custodian 
General shows that the respondents had 
filed the revision to challenge the Auto- 
matic vesting of the plot as evacuee 
property. They claimed. that the pro- 
perty was their ancestral property and 
was not an evacuee property. The De- 
puty Custodian General found that the 
revision was directed against proceed- 
ings or action taken in 1963 and he 
therefore held that the petition was 
barred by time. On the merits of the 
case he was of the view that the respon- 
dents. had produced no evidence to esta- 
blish their ownership in the property 
and that they had no title to the same, 


» 
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The respondents’ claim was rejected 
both on the ground of limitation and 
ownership. The respondents then 
brought a writ petition under Articles 
226 and 227 of the Constitution on 
validity of 
the orler of the Deputy Custodian 
General dated 9-11-1966. The learned 
single Judge partly allowed the writ. 


10. The principal question in this 
appeal is whether the property was 
evacuee property. On behalf of the 
Custodian of Evacuee Property it has 
been contended that this property had 
automatically vested in the Custodian 
under the East Punjab Evacuee (Ad- 
ministration of Property) Ordinance IV 
of 1947 which was repealed and replac- 
ed by the East Punjab Evacuee Ad- 
ministration of Property Act, (Act 14 
of 1947). On 17-4-1950, the Administra- 
tion of Evacuee Property Act, Act 31 
of 1950, received the assent of the Pre- 
sident of India. Section 58 repealed 
the earlier laws of automatic vesting. 
Section 8 (2) of the Act of 1950 is re- 
levant for our purpose. Section 8 (2) 
reads: y 


"(2) Where immediately before the 
commencement of tbis Act, any property 
in a State had vested as evacuee pro- 
perty in any person exercising the 
powers of Custodian under any law re- 
pealed hereby, the property shall, on 
the commencement of this Act, be de- 
emed to be evacuee property declared 
as such within the meaning of this Act 
and shall be deemed to have vested in 
the Custodian appointed or deemed to 


have been appointed for the State under ~ 


this Act, and 
vest.” A 
11. The learned judge was of op 
nion that there could be no automatic 
vesting in 1963 in view of Section, 7A 
of the Act which lays down that’ a 
property cannot be declared evacuee 
property on or after 7th May, 1954, 
He, therefore, held that the action of 
the Custodian in declaring the property 
as evacuee was illegal. For this con- 
clusion he chiefly relied on Darshan 
Lal v. R. L. Aggarwal, AIR 1959 Punj 
96, Rubab Bai v. Assistant Custodian of 
Evacuee Property-cum-Managing Officer, 
Indore, AIR 1962 M. P. 38 and Azizun 
Nisa v. Custodian, AIR 1957 All 561. 
12. Now all the three authorities 
followed by the learned judge had been 


shall continue to so 


y 


. ultimately exploded in Jagatjit 
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is unfortunate: that later decisions over- 
ruling them were not brought to his 
notice. So far as Darshan Lal v. R. L. 
Aggarwal, AIR 1959 Punj 86 is concern- 
ed this decision of Grover J. was over- 


ruled by a-division bench in Jagatijit 


Distilling & Allied Industries Ltd. v. 
Dy. Custodian General, India, AIR 1963 
Punj 494 ( Mehar Singh and A. N. Gro- 


ver JJ). In Darshan Lal’s case Grover. 
J. had mainly followed a Decision of 


Weston C. J. in Custodian, Evacuee 
Property Punjab v. Gujar Singh, AIR 
1953 Punj 161. Weston C. J. had pro- 
- pounded the theory that for the pur- 

pose of automatic vesting there must be 
some positive action, something tangible 
and objective which the Custodian. de- 
partment should- have done, for exam- 
ple, assumption of physical control, 
specification of particular property as 
an evacuee property, express notification 
and the like. Tek Chand J. dissented 
from the view in Sham Singh v. The 
Custodian General, (1961) 63 Punj LR 
420. The theory -of positive action was 
Distil- 
ling and Allied Industries (supra). 

18. Rubab Bai v. Assistant Custo- 
dian Evacuee Property, Indore, AIR 1962 
Madh Pra 38 was overruled by a divi- 
sion bench of Madhya Pradesh High 
Court in Union of India v. Ismail Ab- 
dul Shakoor, AIR 1968 Madh Pra 159. 


14. Azizun ‘Nisa v. Custodian, AIR 
1957 All 561 was overruled by the Sup- 
reme Court in Azinunnisa v. Deputy 
Custodian G. E. P., AIR 1961 SC 365. 
The Allahabad High Court had held 
that there was~no valid. vesting under 
Ordinance XII of 1949 or Ordinance XX 
of 1948 for lack of JTIegislative com- 
petence and therefore the deeming 
clause in Act XXXI of 1950 could not 
continue the vesting. This defect was 
cured by Act I of 1960- retrospectively 
validating the vesting under the earlier 
laws. The Supreme Court therefore 
held that after the amendment. of : Act 
of.1950 by Act I of 1960 automatic yest- 
ing under the repealed ordinance had 
- been validated.: (See H Esmail Noor 

Mohd. and Co. v: Competent Officer, 
Lucknow. AIR, 1967 SC 1244)... ---.. 
: 15. The legal position 
this. There is no- question of issuing 
further notice or making a declaration: 
that’ a “property ` ‘ig -evacuee. property: 


Kundan -Lal v, Hari Ram 
overruled in subsequent decisions. It 


therefore ‘is’ 


Deihi 147 


under Section. 7 of the Act, if the pro- 
perty has automatically vested in the 
Custodian. As the Supreme Court has 
said in H..Esmail v. Competent Offcer, 
(supra) Section 7 only applies to pro- 
perties other than those which have 
been vested automatically in the Cuto- 
dian. Such a vesting cannot be re- 
opened under the Central] Ordinance or 
the Central Act, for it has already 
vested thereunder by a fiction.” There- 
fore, no declaration that property was 
evacuee property was necessary under 
the Act. Notwithstanding the repeal of 
the earlier laws of automatic vesting the 
property continued to vest in the Custo- 
dian without any action under Section 7 
of the Central Act. There was no need 
to take any action under Section 7. 
Such action is necessary only in cases 
where the property had not already 
vested under the provisions of the re- 
pealed: ordinance. (See Asst. Custo- 
dian v. B. K. Agarwala, AIR 1974 SC 
2325). 

16. We cannot agree with the learn- 
ed judge that Section 7A of the Act 
applies to this case and that the vest- 
ment was bad because the property was 
declared evacuee after `- 7-5-1954, Sec- 
tion 7 of the Act does not apply to pro- 
perty which had already vested under 
State law and which under Section 8 
(2) is deemed to be evacuee property. 
Section 7A is in the nature of a pro 
viso to Section 7 placing limitation -on 
its operation. 

‘17. The theory of automatic Eee 
not being in dispute the question re- 
mains whether there was any automa- 
tic vesting in the present case. The 
authorities under the evacuee legislation 
have held that it was a case of auto- 
matic vesting. We do not agree. Inour 
opinion there is no evidence whatsoever, 
slight or substantial, to support the 
conclusion that the plot of land in ques- 
tion was evacuee property. Two ques- 
tions will always arise ‘in every case 
where the property is: claimed to be 
evacuee property. These two questions 
are 1. Whether a particular person has 
or has ‘mot become an evacuee, and 2. 
Whether the property -in dispute belongs 
to him. : In the present <case all. that 
we have -is the survey report prepared 
by ‘the: rent collector. dated 6-4-1963. 
He was “told” by Net. Ram, “appellant 
No. 2, ‘that this property was owned" by 
one Hakim Sadiq Ali: Patwari- On this 
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basis it is said that the property had 
automatically vested. There is nothing 
to show that the property was owned by 
Hakin Sadiq Ali. We-do not know 
who this Sadiq Ali was. Did he own 
this property? All these questions 
arise. There is no satisfactory evi- 
dence on the record that the property 
was owned by Sadiq Ali and that he 
migrated to Pakistan in the wake of 


disturbances following the partition of 
India. 
18. Merely because Net Ram, a 


powerful and influential member of 
municipal committee, told’ the rent col- 
lector- that the property belonged to 
Sadiq Ali the property was treated 
as evacuee property. It was called a 
"new discovery”, as if something had 
been unknown which was disclosed to 
view after a purposive search and in- 
vestigation. The Assistant Settlement 
Commissioner paid tribute to Net Ram 
in his order dated 31-7-1964 when he 
said that he was “instrumental in de- 
tecting the property.” To Net Ram went 
the award and credit for ‘detection’ and 
‘discovery’. No magic power resides in 
these two words. The department in 
substance held that the property was 
lost and hidden and Net Ram brought 
it to light. The question is whether 
such an assumption is justified. Now 
all that we have is the word of Net 
Ram. This cannot be accepted as proof. 
No careful enquiry or intensive in- 
vestigation was made by the Custodian 
in the matter. He did not apply .his 
mind at all to the question. There 
is no adjudication on the question of 
ownership of the property. 

19. It appears to us that the survey 
report dated 6-4-1963, on which the 
whole case of the Custodian is based 
is a perfectly worthless document. If 
the authorities under the evacuee legis- 
lation do not discharge their duty and 
live in a world of make-believe, the court 
cannot accept their decision as final. If 
there is no proper enquiry, adjudica- 
tion, or investigation that the property 
isan evacuee property the proceedings 
must be held to be ultra vires. The 


Custodian must institute an enquiry: 


and determine the evacuee character of 
a given property. It is not open to him 
to choose to name any property as eva- 
cuce as he likes. à 

20. Though the survey describes the 
plot as “a new discovery” we think it 


Kundan Lal y. Hari Ram 


` truth. 


ALR. 


a misnomer to call it so. The Custodian 
merely learnt from Net Ram that the 
plot was owned by Sadiq Ali because 
the report uses the words “as told by Net 
Ram member MC Illaqa’. Ipse dixit of 
Net Ram was, accepted as the gospel 
“Told? means that the Custodian 
learnt it from Net Ram. This is what 
the report says. The Custodian made 
no enquiry in the matter. He abdicated 
his function. He effaced his persona- 
lity. Such a finding of automatic vest- 
ing we cannot accept. 

21. Net Ram is the brother of Kun- 
dan Lal. He was an influential mem- 
ber of the municipal committee. He 
was on inimical terms with respondents, 
His brother purchased the property at 
the auction. Therefore a bald state- 
ment by Net Ram that the property 
belonged to Hakim Sadiq Ali - Patwari 
is no evidence. And if it is evidence 
it is the worst type of heresay evidence, 
From an order of the Deputy ` Com- 
missioner’ dated 30-10-1964 it appears 
that Lala applied to the municipal com- 
mittee, Narnaul for sanction to build a 
house. His building plans were  re- 
jected on the ground that the land be- 
longed to the municipal committee. 
This shows that even the municipal 
committee laid claim to this plot. That 
it was so because of Net Ram’s influ- 
ence, we do not know. 


22, We are therefore of opinion that 
there is no material on the record 
whatsoever to hold that there was auto- 
matic vesting of this plot in the Cus- 
todian. Not a jot or tittle of indepen- 
dent evidence, either probative or cor- 
roborative, is there. This case affords 
a good example of the well known ‘no 
evidence rule’ of administrative law. 


23. Before giving the Custodian do- 
minion over the property there ought to 
be a proper enquiry into the question 
whether the property is evacuee pro- 
perty, that it was owned by a Muslim 
owner and that the owner left India. 
at the critical time. If Sadiq Ali was 
not the owner of the property or even 
if he was the owner but did not. mig- 
rate to Pakistan in the wake of dis- 
turbances there can be no automatic 
vesting of the property in the Custodian. 
To hold after 7-5-1954 thatthe property 
is evacuee property on the ground of 
automatic vesting . when there is no 


proof to sustain such a finding is clear-}. 
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ly illegal and ultra vires. Such an 
order is not under the Act. It is outside 
the provisions of the Act. It is in ex- 
cess of jurisdiction the Act confers on 
the Custodian. Such an order of the 
authority can be called in question in 
the civil court. Rajendra Prakash v. 
Gyan Chandra, AIR 1980 SC 1206 (1214). 
So we reach the same conclusion as 
did the learned judge but by a different 
route of reasoning. 


24, There is one other question. The 
learned judge gave a limited relief to 
the respondents. Though he held that 
the property cannot be treated as Mus- 
lim evacuee property and cannot be 
taken over by the Custodian he was of 
the view that the respondents have to 
establish their title to the property in 
order to obtain its possession because he 
thought that the Custodian had acquired 
a “good possessory title’ _ which can 
only be displaced by a person having a 
better title. The learned Judge said; 
“This declaration of the rights of the 
parties should be sufficient to enable 
the parties to get their respective rights 
determined in the civil suit which is 
even now pending in the court of the 
Senior Sub-Judge, Narnaul.’’’ On this 
part of the case we do not agree with 
the learned Judge. The suit brought 
by Kundan Lal must inevitably fail. 
He has sued for an injunction restrain- 
ing the respondents from interfering 
with his possession. The fact remains 
that the possession remained through- 
out with the respendents. Kundan Lal, 
though he was declared a purchaser of 
the property at the auction sale, was 
never handed over the possession which 
remained with the respondents. Once 
we come to the conclusion, as we do, 
that the property is not evacuee pro- 
perty it cannot be said that the Custo- 
dian has acquired a possessory title to 
it. The Custodian has neither posses- 
sion nor title to the plot. Kundan Lal, 
similarly, will have no title to the plot 
because he has purchased the interest 
of the Custodian. The purchaser’s in- 
terest is derivative. ‘He is the creature 
of the Custodian. If the Custodian has 
no right, Kundan Lal. has no right. 
This is perfectly plain. 


25. Kundan Lals suit is founded on — 


the sale in his favour by the Custodian. 


The Custodian, sold. it because it was 
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thought that it was evacuee property 
which formed part of the compensa- 
tion pool. If it was not evacuee pro- 
perty it cannot be part of the compen- 
sation pool. It could not be sold by 
the Custodian. In view of our finding 
that the property was not evacuee pro- 
perty the suit by Kundan Lal cannot 
be maintained. The truth is that the 
fate of the suit depends on the charac- 
ter of the property. If the property is 
non-evacuee that is the end of the suit. 
We need not pursue the matter further. 
The senior sub-judge will decide. He 
is seized of the suit. We thought it neces- 
sary to say what we have said becausé 
on this part of the case we definitely 
disagree with the learned Judge. 


26. It was said that the respondents 
do not have locus standi to challenge 
the action of the Custodian. The learn- 
ed Judge was of this view. He there- 
fore left the respondents to litigate 
their title against the Custodian in the 
pending suit. We cannot assent to this 
approach. The respondents’ locus can- 
not be disputed because they claim both 
ownership and’ possession. They need 
not establish their better title against 
the Custodian who is a creature of the 
statute and who exercises only such 
powers as the statute confers on him. 
To say that he has acquired a “good pos- 
sessory title against everyone else ex- 
cept the real owner is to equate him 
to a wrongdoer who takes possession 


_ by force or fraud, under no colour of 


title.. no statute, and refuses to hand 
over possession. See Kura v. Dy. C. G. 
E. Property, AIR 1974 Delhi 142. Once 
the property is held to be non-evacuee 
the Custodian completely goes out of 


the picture. To hold that he has a 
“good possessory title” is to -give vali- 
dity to that which is a nullity. .“And 
there are no degrees of nullity”, Lord 


Reid has told us (Anisminic v. Foreign 
Compensation Commission, (1969) 2 AC 
147 (170)). 


27. For these reasons 
dismissed with costs. 


the appeal is 


Appeal dismissed, 
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O. N. VOHRA, JJ. 

Dalip Chand Aggarwal and others, Ap- 
pellants v. M/s. Escorts, Ltd., New Delhi. 
Respondent. 

O. C. J. Appeal No. 

. 19-12-1980.* 


(A) Trade and Merchandise Marks Act 
(43 of 1958), Ss. 14 (a), 12 (3) — Applica- 
tion for registration of trade mark simi- 
lar to that of opponent — Opponent, well 
known manufacturing company and us- 
ing trade mark for long period though 
in respect of goods other than those for 
which registration was sought — Regis- 
tration was liable to be refused. 


Where the firm opposing the registra- 
tion of a trade mark similar to its own 
was a well known manufacturing com- 
pany and: had a reasonably known name 
in the market for a long period before 
the. applicant applied for the registration 
of the trade mark: and the concurrent 
user was not extensive as to satisfy the 
test of concurrent user within the terms 
of Sec. 12 (3), the application was liable 
to be refused not only in view of Sec. 12 

‘but also Sec. 11 even though the op- 
ponents bulk turnover had been of the 
goods other than those for which regis- 
_ tration was sought. It is no doubt true 
that it is not necessary for the appli- 
. cant’s trade to be larger than the op- 
ponent’s but then the extent of the busi- 
ness along with the extent of the busi- 
ness interest of the opponent and the in- 
‘terest of the public have all to be corre- 
lated in deciding whether applicant’s mark 
should be registered or not and if the 
court is in any doubt that if the mark 
will cause confusion, registration will be 
refused. (Case law discussed). (Para 12) 

When a person applies for registration 
of his mark, he bears the burden’ of 
satisfying the Registrar who has to be 
Satisfied, whether having regard to the 
reputation acquired by use of a mark or 
a name, thé mark at the date of the ap- 
plication for registration if used in a 
normal and fair manner in connection 
with any of the goods covered by ‘the 
proposed registration, will not be reason- 
ably likely to cause deception and con- 
fusion amongst a substantial number of 


*Against judgment of Avadh Behari, J. 
in F. A. O, (TM) No. 71 of 1967, D/- 
19-12-1974, Delhi, 


AY/BY/A407/81/PGS/SNV 


3 of 1975, D/- 
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persons. Sec, 11 (a) also covers the cases 
where the goods may not be of same 
description but if it is likely to deceive 
and cause confusion, registration would 
be refused. ‘(Para 17) 
(B) Trade and Merchandise Marks Act 
(43 of 1958), Sec. 109 (5) — Registration 
of trade mark by Registrar — Appeal — 
Appellate Court must exercise its mind 
on the discretion exercised py Registrar. 
(Para 6) 
Cases Referred : Chronological Paras 
ILR (1978) 1 Delhi 667 11 
(1965) RPC 363, Players Trade Mark Ap- 
pln, M9 
AIR 1963 SC 1882 7 
(1950) 67 RPC 209 (CA), Broadhead’s ae 
pin, Re. 
(1949) 66 RPC 110, John Fitton & co, 
Ltd’s Appin. 
1937 AC 473 : 157 LT 311 :. 
ER 646, Evans v. Bartlam 
(1933) 50 RPC 147 : 149 LT 199 (HL), 
Alexander Pirie & Sons Ltd.’s Appln. 
6, 7 
(1927) 44 RPC 225, Distributing Corpora- 
tion (London) Ltd.’s Application. 6 
(1898) 16 RPC 12, Dunlop Pneumatic 
Tyre Co. Ltd. v. Dunlop Lubricant Co. 


8 

57 CLR 448 (Aus), Radio Corporation 

Proprietory Ltd, v. Disney 10 

Kanwal Krishan. for Appellants; 

Anoop Singh with Manmohan Sieh, for 
Respondent. 


SACHAR, J.:— This. is an appeal 
against the order.of the learned single 
Judge by which he accepted the opposi- 
tion of the respondents to the registra-. 
tion of the trade-mark ‘Escorts’ in favour 
of the appellant which had been allowed 
by the Assistant Registrar. 

2. The respondent company was in- 
corporated under the Companies Act as 
far back as. 1944. It manufactures and 
sellis . various agricultural equipment, 
razor blades, tractors, washing machines, 
motor cycles, shock. absorbers, thermo- 
meters and other medical appliances 
since .1951. In 1961 the respondents 
sought and obtained registration of its 
trade-mark of the word ‘Escorts’ in 


(1937) 2 all 


. Clause (9) and (ii) of Schedule.4 of the 


Rules framed under the Trade and Mer- 
chandise Marks Act 1958 (hereinafter to, 
be called the Act.) This ‘trade-mark re- 
lates to goods amongst others to electric 
irons, electric Kettles, soldering irons and 
elements for electric irons and kettles. . 

5g: On 23-3- -1963. the appellant sought 
registration of a trade-mark of the word 


E 
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‘Escort’? under clause (9) in respect of 
electric irons, electric kettles, soldering 
irons .and elements of electric irons and 
kettles. It is not disputed that these items 
are covered by the earlier registration 
obtained by the respondents in 1961. The 
respondents naturally put in opposition 
to the registration application of the ap- 
pellant. Section 9 of the Act lays down 
the requisites for registration in part A 
and B of the Regfster. Section 11. (a) pro- 
hibits registration of a mark, the use of 
which would be likely to deceive and 
cause confusion. Section 12 (1) further 
lays down that no trade-mark shall be 
registered in respect of any goods or des- 
cription of goods which is identical with 
or deceptively similar to a trade-mark 
which is already registered in the name 
of a different proprietor in respect of the 
same goods or description of goods. Sub- 
section (1) of Section 12 is however. sub- 
ject to sub-section (3) 
in the case of honest concurrent use or 
of other special circumstances which, in 
the opinion of the Registrar, make it 
proper to do so, that it may permit the 
registration by one or more than one 
proprietor of trade-marks which are 
identical or nearly resemble each other 
(whether any such trade mark is already 
registered or not) in respect of the same 
goods or description of goods. 


4. The Assistant Registrar found that 
trade-mark sought by the appellant was 
prima facie distinctive within the mean- 
ing of Section 9 of the Act. With regard 
to Section 12 (1) he found that there was 
hardly any difference from a trade mark 
point of view between the word ‘Escorts’ 
which was the registered trade-mark of 
the respondents and the word ‘Escort’ for 
which registration was sought by the ap- 
pellant. He, therefore, found that the ap- 
plicant/appellant’s trade-mark was simi- 
lar to the opponent’s/respondent’s. He 
also found that the applicant’s goods are 
‘the same or of a similar description as 
some of the items covered by the regis- 
tered trade-mark in favour of the res- 
pondents. Thus Section 12 (1) of the Act 
stood as a bar to the registration. The 
respondents had also objected to the re- 
gistration being given to the appellant 
by invoking Section 11 (a). This the As- 
sistant Registrar did not find in their 
favour as according to him the use of 
the trade-mark ‘Escort’ by the respon- 
dents has not been proved. He however. 
held the case of the appellant establish- 
ed under Section 12 (3) of the Act. He 
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also found that as the goods had been 
sold by the. appellant under the Trade 
Mark ‘Escort’ since 1958 the: appellant’s 
case fell within Section 33 of the Act and 
therefore, they were entitled to regis- 
tration. 

5. In appeal the learned single Judge 
however, found that from the statement 
of the sales for the period from 1950 on- 
wards, it is clear that the respondents 
have been able to establish that their 
mark ‘Escorts’ was well known in the 
trade and that if the registration of the 
trade-mark was allowed in favour of the 
appellant it is likely to deceive the’ pub- 
lic and would be hit both under Sec- 
tion 11 (a) as well as under Sec. 12 (1). 
He, therefore, did not think that it was 
a case in which applicants/appellants de- 
serve registration under Section 12 (3) 
of the Act. The learned Judge also has 
found that the appellant/applicants have 
not been able to discharge the heavy 
onus laid upon them that notwithstand- 
ing the similarity in the trade-mark it 
will not cause confusion and deception. 
He, therefore, allowed the appeal and 
dismissed the application for registration 
filed by the appellant-applicants, 


6. The first objection raised by the 
counsel for the appellant, Mr. Kanwal 
Krishan was that as the discretion had 
been exercised by the Registrar in grant- 
ing registration the -Jearned single Judge 
was in error in reversing it. Put so 
broadly the proposition is unacceptable. 
Of course if it is meant to emphasise: that 
the discretion exercised -by the Assistant 
Registrar, in a matter where he is ex- . 
pected to have expert familiarity with 
the subject should not he lightly inter- . 
fered with by the appellate court, the 
same can be readily accepted. But -the 
way the counsel for the appellant rais- 
ed this objection, he almost put forward 
as a bar to any interference by the ap- 
pellate court. Naturally, we could not 
accept this extreme proposition which 
will reduce a statutory appeal to a mere 
form and inanity. Though the official of 
the registry are peculiarly fitted to deal 
with all these matters like S. 12 (3) and 
where the Registrar has exercised hits 
discretion in the matter the court would 
be slow to interfere, yet the court while 
determining the weight to be attached to 
the Registrars view, must exercise its 
own mind upon the solution of the prob-! 
lem under consideration. Vide {1933) 50 
RPC 147 at p. 158 (H. L) in Pirie & 
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Sons Ltd’s application (Article 632; 
Narayanan’s Trade Marks Act, 2nd Edi- 
tion). The Registrar’s decision in exer- 
cise of its discretion doesnot relieve the 
court of its own individual responsibi- 
lity. His discretion like the discretion of 
everybody else is liable to be controlled 
by the superior tribunal. Vide (1927) 44 
RPC 225 at p. 234 in Distributing Corpora- 
tion (London) Limited’s application. Like 
all discretions the Registrar’s discretion 
must be judicially exercised: and such 
an exercise of discretion is liable to re- 
view on grounds which are well under- 
|stood, See (1937 AC 473 (HL) Evans v. 
Bertlam and (1950) 67 R .P. C. 209. (pages 
329-330 Venkateswaran, -Law of Trade 
Marks Act, 1963, Edition), 


7. It is common case that the trade- 
mark which is sought by the appellant 
is similar to the one for which registra- 
tion has already been obtained by the 
respondent. It is also common case that 
the goods covered by the appellant’s 
proposed registration application are alse 
covered by the registered trade-mark 
which was obtained by the respondent 
in 1963. Prima facie, therefore, the ap- 
plicant’s application for registration 
would be liable to be rejected because 
of the bar both under Secs. J1 (a) and 
12 (1) of the Act. Even the Registrar had 
found on this aspect against the appel- 
lant. The only reason why he was per- 
suaded to allow the registration was be- 
cause he took the view that the ser by 
the respondents of the trade-mark was 
only from May 1961 and the period of a 
year and 10 months was. hardly sufficient 
to have discharged the onus of proving 
use and reputation which was upon the 
opponents. So far as the evidence: of user 
of the trade-mark by both the appel- 
lants and the respondents is concerned 
there was the affidavit of Mr. Hazari on 
behalf of the respondents in which he 
had given the figure of the sale of goods 
under the trade-mark ‘Escorts’ from the 
year 1961 to 1964 which showed that the 
figures of the sale from 1961 of about 


Rs. 7 lakhs went to Rs. 20 lakhs in 1962 ` 


and Rs. 29 lakhs in 1963 and was Rs. 92 
lakhs in 1964. Of course, the material 
date for establishing the use and the re- 
putation of the mark in the market, 
both by the appellant and respondents 
would be 22-3-1963 when the application 
for registration was moved by the ap- 
pellants. But even then the sales’ in 
terms of the affidavit of the resnondent 
which could not be rebutted shows that 
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it was to the extent of about Rs. 20` 


lakhs. Not only that advertisements of 
the respondents under their trade-mark 
including ‘Escorts’ were said to be about 
over Rs. 3 lakhs and 82 thousands in the 
year 1963. Another affidavit of Mr. 
Charanjit Singh, Secretary of the respon- 
dent company filed in August, 1966 which 


had been ignored by the Assis-- 
tant Registrar, and which the 
learned single Judge for reasons 


mentioned by him and in our view right- 
ly took into consideration shows that the 
company had been selling electric iron, 
vessels and heating elements etc. These 
are the very goods of the same descrip- 
tion for which registration had been 
sought by the appellant. The sale of 
these goods starting with over Rs. 81,000/- 
in 1961 rose to Rs. 2 lakhs and 84 thou- 
sands in the year 1963. What is, however, 
more important is that the said affidavit 
also shows that the respondents were 
selling the goods mechanical and electri- 
cal since 1951 and the figures showed 
that starting with sales of over Rs. 31 
lakhs, the said figure had risen to over 
Rs. 3 crore and 40 lakhs in the year 1962. 
The Assistant Registrar wrongly exclud- 
ed the affidavit of Charaniit Singh. with 
the result that it did not take into ac 
count the large sales which the respon-. 
dents had been able to build up bv 1962, 
and which were marketed under the 
trade name ‘Escorts’. This fact was natu- 
tally very relevant for the purpose of 
Section 11 (a) of the Act. It is well settl- 
ed that when a person like the appel- 
lant applies for registration of his mark, 
he bears the burden of satisfying the Re- 
gistrar, who has to be satisfied; whether 
having regard to the reputation acauir- 
ed by use of a mark or a name, the mark 
at the date of the application for regis- 
tration if used in a normal and fair 
manner in connection with any of the 
goods covered by the proposed registra- 
tion, will not be reasonably likely to 
cause deception and confusion amongst 
a substantial number of persons. It 
should also be remembered that S. 11 (a) 
covers cases where the goods may not 
be of the same description, but if it is 
likely to deceive and cause confusion, 
registration would be refused. See (1965) 
RPC 363 “Players” Trade Mark Abovin. 
Thus for the purpose of finding out whe- 
ther the use of the trade-mark ‘Escorts’ 


would be likely to deceive or cause con- 


fusion under Section 11 (a) it was neces- . 


sary to bear in ming not only the sales 


ae 
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which took place {from the period 1961 
to March’ 1963 of the goods of the same 
description but also of the general ac- 
ceptability of other goods sold by the re- 
spondents under their mark ‘Escorts’ = 
the market. It is rio doubt true, as urged 

by appellants’ counsel that a trade-mark 
is not necessarily “disentitled to protec- 
tion” because its use might deceive or 
cause confusion and to that extent Sec- 
tion 11 does not override” the power to 
register given in Section 12 (3), vide 
(ATR 1963 S.C. 1882) London Rubber Co. 
Lid. v. Durex Products Incorporated. 
But circumstances of each case have to 
be considered and no generalisation can 
be attempted. Though the Registrar had 
correctly summarised the factors . which 
ought to be considered while disposing 
of application under Section 12 (3) 
and which has received judicial recogni- 
tion in Pirie & Sons Ltd.’s Appln., (1933) 
50 RPC 147 (HL); and John Fitton & 
Co. Ltd's Appln. (1949) 66 RPC 110 
at p. 112. We feel that he has not given 
proper relevance to the requirement of 
the quantum of concurrent user shown 
by the applicants having regard to the 
duration, area and volume of trade and 
also to the degree of confusion likely to 
ensue from the resemblance of the ap- 
plicant’s and the opponent’s mark. It is 
no doubt true that the trade mark 
‘Escorts’ was registered in the name of 


respondents in 1961 for those goods for. 


which the appellants now seek the re- 
gistration but what can- not forgotten is 
that the respondents were in the market 
selling their goods under their. mark 
‘Escorts’ right from 1951 onwards. 
Where the Assistant Registrar erred was 
in assuming that as there was only. a 
short period from 1961 onwards with 
regard to the goods of the same descrip- 
tion as the appellant, this period and the 
extent of user by the respondent was 
not enough to justify refusal of registra- 
tion being given to the appellants. In 
this he seems to have assumed as if the 
resemblance that has to be taken into 
account about the mark is necessarily 
only with respect to the same descrip- 
tion of goods. In this he obviously err- 
ed. What has to be found is whether 
this mark which the applicants seek re- 
gistration of, has come to be known and 
associated with the name of the oppon- 


ent, not necessarily with the 
particular goods of. the same _ descrip- 
tion but generally with its goods. Thus 


if it could be shown that the mark - has 
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been quite extensively used in the mar- 
ket by the respondent with the result 
that any goods which may be marketed 
under the same mark -will be associated 
with the name of the respondent so that 
people buying may feel that it is the 
product of the respondents, this could be 
a sufficient justification for refusing re- 
gistration of a similar trade mark in 
favour of the appellants, 


8. In (1898) 16 R. P. C. 12, Dunlop 
Pneumatic Tyre Co. Ltd. v. Dunlop Lu- 
bricant Co., the plaintiffs were the manu- 
facturers of cycle accessories under the 
name of ‘Dunlop’. Defendants were sell- 
ing burning oil or lubricants under’ the 
name of Dunlop which was not even be- 
ing manufactured by the plaintiff. 
Nevertheless an injunction was issued on 
the ground that the name was substan- 
tially. identical with that of the plain- 
tiffs and the defendants are not to be 
allowed the use of the name which the 
plaintiffs were. using. 


9. In (1965) R. P.C. 363 (supra), an 
applicant applied for registration of trade 
mark of the word ‘Players’ in respect of 
non-medicated sugar confectionery and 
biscuits, The opponents were proprie- 
tors of a registered trade mark consisting 
of the word ‘Players’ in respect of manu- 
factured tobacco. Even though the court 
came to the conclusion that tobacco 
cigarettes and confectionery cigarettes 
are not goods of the same description 
and the opponent’s case under Sec. 12 
(1) would fail, nevertheless the regis- 
tration was refused on the ground that 
the public would regard cigarettes made 
from Chocolate as emanating from re-. 
spondent company and accordingly use 
by the applicants of the mark applied 
for in respect of confectionery cigaret- 
tes would be liable to deceive and cause 
confusion. 

10. In 57 C. L. R. 448 Radio Corpora- 
tion Proprietary Ltd. v. Disney, the ap- 
plicants applied for registering the words 
‘Mickey Mouse’ and ‘Minnie Mouse’ as 
trade marks in respect of radio receiv- 
ing sets and kits. The application was 
opposed by Walter E. Disney, who had 
created the cinema characters ‘Mickey 
Mouse’ and ‘Minnie Mouse’, Registra- 
tion was refused and this refusal was up- 
held by the High Court of Australia on 
the ground that the opponents had shown 
that names and figures are.so closely as- 
sociated in the public mind, with Walter 


.E. Disney ‘that the use of either the 
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names or the figures in connection with 
any. goods at once suggests that the 
goods are in some way or the other con- 
nected with Disney. f i 


II. In ILR (1978) 1 Delhi 667 Jugmug 
Electric & Radio Co. v. Telerad (P.) Ltd., 
the respondents were registered user of 
trade mark ‘Telerad’ in respect of radio 
receiving sets and. components thereof. 
The appellants got it registered with 
the trade mark telerad in respect 
of domestic electric appliances, It was 
common case that the respondents. did 
not manufacture domestic electric appli- 
ances. Nevertheless their application for 
rectification was allowed and the regis- 
tration granted in favour of the appellant 
was cancelled on the ground that there 
was some probability that the cus- 
tomers purchasing electric goods may 
think that the domestic electrical appli- 
ances are connected with the respondent’s 
firm at the stage of manufacture or at 
the stage of sale including that either 
they are manufactured by the respon- 
dents or marketed by it and, therefore, 
the reputation attached to the manufac- 
ture or the marketing of goods of re- 
spondents would tend to be attached to 
the goods of the appellant. 


12. It will thus be seen that in all 
these cases even though the opponent 
was not manufacturing the goods of 
similar description for which registra- 
tion of the trade mark was sought by 
the applicant, the application was re- 
fused on the ground that because of the 
reputation in the market of the oppon- 
ents the goods of the applicants may be 
taken to be those of the opponents, In 
the present case admittedly the sales by 
the respondents of their various goods 
and. which are accepted in the market 
under the trade mark ‘Escorts’ have run 
into over crores, The respondents are un- 
doubtedly ą well known manufacturing 
company and have a reasonably known 
name. They had also started manufac- 
ituring goods even of the same descrip- 
tion as that of the applicant though it 
Iwas in the range of a few lakhs by 1963. 
The user by the appellant was undoubt- 
edly very limited as of his own showing 
it was to the tumme of about 24 lakhs, 
though as pointed out relevantly by the 
learned Judge the invoices did not re- 
late to the period subsequent to 1960. 
In that state of affairs it could not really 
þe said that there was an extensive user 
by the appellant as to satisfy the test of 
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concurrent user within the terms of Sec- 
tion 12 (3) of the Act. It is no doubt 
true that it is not necessary for the ap- 
plicant’s. trade to be larger than the 
opponent’s but then the extent of the 
business along with the extent of the 
business interest of the proprietor and 
the interest of the public have all to be 
correlated in deciding whether appli- 
eant’s mark should be registered or not. 
In this connection it is relevant to note 
that there is no absolute right to have 
the mark registered and if the court is 
in any doubt that if the mark will 
cause confusion, registration will be re- 
fused. There is of course no fixed rule 
as to the minimum period of honest con- 
current use necessary to lead to regis- 
tration. In Kerley’s Law of Trade Mark 
and Trade Names’, 9th Edition at Arti- 
cle 340, it has been stated that there 
was no reported case in which a period 
of concurrent use, so short as 2} years 
has been proved to'be sufficient to bring 
the application within the advantage of 
Even if this view was 
strictly applied and even a smaller use 
was held to be established from 1958 on 
which there is, to say the least, ` fair 
amount of doubt the period would be 
too short to satisfy the test of extent of 
user for the purpose of Section 12 (3) of 
the Act. HH cannot be forgotten that the’ 
word ‘Escorts’ was in the market right 
from 1951 onwards with a very consid- 
erable sale. It is correct that prior te 
1961 the goods which were sold by re- 
spondents were different but that will 
not take the case out of Section 11 and 
would at least show some indication as 
to why the appellant had used the word 
‘Escorts’. Considering however, that the 
respondents were in fleld with the trade 
mark even though of other gaods from 
1951 onwards and considering that there 
was a very small amount of goods sold by 
the appellantina period ofa yearor two 
prior to the registration by the respon- 
dents, the onus which was on the ap~ 
plicant, was rightly held not to have 
been destroyed. We, therefore, see no 
infirmity in the judgment of the learned 
single Judge. The appeal is, therefore, 
dismissed. There will be. no order as 
to costs, 


Appeal dismissed. 


ý. 
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AIR 1981 DELHI 1 (FB) (JAN.. PART.) 
. Narula Trading Agency `v. Comms- 
sioner of Sales Tax. 

Note :— In this case, the Judges of the 
Full Bench differ; the majority view 18 
taken by Avadh Behari Rohatgi, J. and 
B. N. Kirpal, J., and the minority, by 
S. B. Wad, J. 

The judgment of Avadh Behari Rohatgi 
J. is already published as, AIR 1981 Delhi 
1 (FB) and represents the majority view, 
At the time it went to the press, the 
judgments of S. B. Wad and B., N. Kirpal, 
JJ and order of the Court were not re- 
ceived, They are given here in continua- 
tion of ATR 1981 Delhi 1 (FB). The in- 
convenience caused is very much re- 
gretted — Ed), - 


8, D. WAD, J. (minority view) 32 :— 
The question’ referred to the Full Bench 
is “whether in a reference which is 
pending or where an application has 
been filed under Section 256 (2) of the 
Income-tax Act or Section 45 (2) of the 
Delhi Sales-tax Act the High Court has 
jurisdiction to grant stay of recovery of 
tax?” I agree with Avadh Behari, -J., 
that we should answer only the question 
relating to Sec, 45° (2) of the Delhi 
Sales Tax Act. I have the benefit of 
reading the opinion of the learned bro- 
ther on this question, I beg to differ. 


33. I think the reference to Full Bench 
became necessary because Section 45 (7) 
refers to Section 45 (1) only, It does not 
refer to Section 45 (2) at all. I will as- 
sume for a moment that High Court has 
no jurisdiction to grant stay of recovery 
of tax where an application is made 
under Section 45 (1) of the Act, The 
question is, can we by a judicial inter- 
pretation add Section 45 (2) to Sec- 
tion 45 (7). Plainly not. That is legislat- 
ing. Is it permissible to supply omissions 
in taxing statutes by implication? Is it 
legitimate to look to supposed. intention. 
of the legislature? Can fear of ‘absurd 
result’ give such a power to us which 
` otherwise we do not have? No such ex- 
ercise is permissible. I treat express 
words of Section. 45 (7) as my guide. 
There I feel myself to be on more firm 
ground. Finding out supposed intentjons 
of legislature or reconciliation of appa- 
rently ‘incongruous’ provisions or. Jab- 
surd results’ would land us on slippery. 
grounds, W eat 

34. The submission. of: the. . ` counsel - tor 
the Revenue is that the words “or any 
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reference: made in consequence thereof” 


. are wide enough to cover both Sec- 


tion 45: (1) „and Section 45 (2), I think 
there is misconception about the re- 
medies in Section 45 (1) and Sec, 45 (2). 
Section 45 (1) and Section 45 (2) are 
mutually exclusive. They cannot co-exist. 
If a relief is given under Section 45 (1) 
there is no necessity of the remedy in 
Section 45 (2). Conversely, if the applica- 
tion under Section 45 (1) is refused noth- 
ing more can be expected of the Tribunal. 
Thet is the end of the matter at that 
forum. Thereafter, can an assessee not 
go to a superior Court and invoke its 
special jurisdiction? The answer is given 
in Section 45 (2), An assesst€e can ap- 
proach the High Court, He can pray 
for mandamus to the Tribunal, When a 
High Court is seized of the matter and 
is inclined to grant mandamus, the 
crucial stage of granting stay of recovery 
of tax comes”, The words “or any refer- 
ence made in consequence thereof’ 
qualify the word ‘application’, The word 
‘application’ occurs in Section 45 (1) as 
also in Section 45 (2). After the failure 
of an application made under Sec. 45 (1) 
a second application is made. Now, under 
Section 45 (2). These are two distinct 
applications, They are directed to two 
different : judicial authorities, Indeed one 
is superior to another. The nature of 
remedy, is also different, Application 
under Section 45 (1) appeals to the dis- 
cretion of the Tribunal. Application under 
Section 45 (2) invokes a special order 
from a superior Court obliging the Trib- 
unal (from without), to make a reference, 
Can we say that the second application 
is a consequence of the first application? 
When an application is granted under 
Section 45 (1) and the reference comes 
to a High Court, this reference can be 
said to be the consequence of an appli- 
cation under Section 45 (1).. But when 
the application is refused and a distinct 
remedy is pursued, can a reference 
under Section 45 (2) be described as a 
‘consequence’ of an application under 
Section 45 (1). ‘Consequence’ connotes 
causal connection, One must be a cause 
and’ the: other must be its result. Appli- 
cations under Sections 45 (1) and 45 (2) 
are not. strangers to each other. They 
are‘ related, But I:find that they are not 
causally related. I do not think that the 
words “or? any ‘reference made in conse- 
quence thereof” can be used as a conye- 
nient -peg to, hang. this hat: On, ; _ Truly, 
they are of no assistance, : 
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35. I do not think that any absurd re- 
sults would follow if Section 45 (2) 1s 
not read in Section 45 (7). Section 30 
of the Act is an independent provision 
for refund of taxes collected illegally or 
by mistake. The right to refund is not 
created by Section 45 (7). It is already 
there. Section 45 (7) merely restates it. 
If after a reference under. Section 45 (2) 
and on the opinion given by the High 
Court, an assessee becomes entitled to 
refund, he can-claim it under Section 30, 
simply because Section 45 (7) does not 
refer to Section 45 (2), the right to re- 
fund is not lost, 


36. .I also do not appreciate the sub- 
mission of the revenue that incongruous 
results would follow by restricting Sec- 
tion 45 (7) only to Section 45 (1). But as- 
suming that there would be some incon- 
gruity the legislature should remove it 
not courts. Where the Tribunal finds 
that a question of ‘law arises, there.is no 
stay of recovery of tax. But when the 
Tribunal holds that no question of law 
arises and refuses to make a reference 
stay can be granted. These are incon- 
gruous results, the revenue submits. Is 
there any factual basis for this appre- 
hension, The Delhi Sales Tax Act, 1975 
was passed to consolidate and amend the 
law of sales tax as applicable to Delhi. 
The object of the amendment has been 
stated in the statement of Objects and 
Reasons as :— 

(i) To plug loopholes in the law, and- 

(ii) to tighten up administration ma- 
chinery responsible for collection of tax. 
The Select Committee stated that sub- 
clause (1) of Clause 45 ‘(which corres- 
ponds with sub-clause (1) of Section 45) 
was amended with a view to bring it on 
the lines of an identical provision of, In- 
come-tax -Act, 1961. As regards the other 
clauses” including clauses 45 (2) and 45 
(7), the Committee observed that the 
amendments made were of consequential 
nature, It is clear from this legislative 
history that no loopholes were -found, ın 
the original Section 21 of the Bengal 
Finance (Sales Tax) Act, 1941 and, there~ 
fore, no changes in Section 45 (7) were 
found necessary by the legislature. The 
original powers of the Commissjoner 
under the Bengal Finance Act are now 
exercised by the Sales Tax Appellate 
Tribunal. Therefore, only: that conse- 
quential change was made. These pro- 
visions are on the statute. book for the 
last forty years but there is no material 
nor any decision to ppaki this appre- 
bension. 
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37. The counsel for the assessee sub- 
mits that since it is. doubtful whether 
S. 45 (2) also falls within the mischief 
of S. 45 (7) or not, the doubt must be 
resolved in favour ‘of the assessee.. The 
counsel states that an assessee should 
not be deprived of a possible legal relief 


. from the higher court, by straining. the 


language of Section 45 (7). This submis- 
sion has a merit. Relief of the stay of 
recovery of tax is no doubt a discre 
tionary relief. The main consideration 
is justice of the matter. But if an as- 
sessee succeeds in persuading the High 
Court on the justice of his case why 
should he be deprived of this relief un- 
less there are expressed words to that 
effect in the statute. Being a provision of 
a taxing statute Section 45 (7) must be 
strictly construed. In.case of a doubt, 
construction favouring an assessee should 
be preferred, These are time honoured 
principles of interpretation of a tax sta- 
tute, 


38. Imposing fetters of Section 45 (7) 
on an application. under Section 45 (2) 
(which is not warranted by plain read- 
ing of the section) would make serious 
inroads on the powers of the High Court 
as a superior court. High Court has in- 
herent powers under Section 151, C.P.C. 
tc grant stay, including stay of recovery 
of tax. There are no express words of 


_ prohibition in Section 45 (7) in regard to 


this plenary power. The question is, can 
we by implication take away the in- 
herent powers of the High Court? As 
stated earlier this provision is on the 
statute book for about forty years. It 
must be presumed that the legislatures, 
while passing the Bengal Finance (Sales 
Tax) Act of 1941 and the Delhi Sales Tax 
Act, 1971, were aware of the inherent 
powers of the High Court, These powers 
are not the creatures of the sales tax 
statute. The legislature could, of course, 
in relation to sales tax say that the High 
Court shall not exercise a particular 


power. But it must do so loudly and 
clearly. I do not even. hear a whisper 
In its wisdom, the legislature thought 


‘that the assessee should not be stopped 


at the stage of Tribunal only but that 
he should have a chance. before a High 
Court, armed with all powers to give 
directions to do full justice. Whether 
this was the intention of the legislature 


or not, ‘total absence of any. mention of _ 


Section 45 (2), is a sufficient indication 
to preserve (and not destroy). the þm- 
herent powers of the High Court. -.- 
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38 The powers-of High Court under 
Section 45 (2) are in the nature of man- 
damus. They are of the same genere of 
the powers of the. High Court under 
Article 226 of the Constitution. Power 


to grant stay of recovery of tax dues- 


(where justice demands it), is a power 
incidental to the power to issue a man- 
damus. In this view of the matter it 15 
unnecessary to consider whether it 1S 
merely an ‘advisory’ power or an ‘appel- 
late’ power. While exercising its juris- 
diction under Section 45 (2) a High Court 
renders a ‘judgment’, It finally deter- 
mines the question of law referred to it. 
This judgment is binding and the tribu- 
nal can act only conformable to it. ` 

40, I have assumed earlier that High 
Court cannot grant stay where a refer- 
ence arises out of an application under 
Section 45 (1). I will now examine whe- 
ther the assumption is correct. Here we 
go to the submission of the assessee that 
the High Court is not powerless to grant 
stay of recovery of tax even in this situ- 
ation. His counsel says that Section 45 
(7) stops merely at the stage of Tribu- 


nal, It does not address itself 
to the High Court, he submits. 
This argument appears to be plau- 


sible, A Tribunal while exercising the 
„appellate power under Section 43 can 
grant stay of recovery. The Supreme 
Court has held that this power is inci- 
dental to the appellate: power. But 
where the Tribunal is not able to resolve 
a question of law and when it finds it 
necessary to seek the guidance of the 
High Court, it makes a reference to High 
Court. Thus where a reference is mad? 
‘the matter (at least temporarily) goes 
out of the control of the Tribunal, What 
is the necessity of retaining the powers 
of stay of recovery when it has no con- 
trol left on the matter. The High Court 
has to resolve the principal question of 
law referred. It is the High Court that 
will need the incidental power to grant 
stay of the recovery of tax. .When the 
Jegislature has advisedly conferred .this 
special function on the High Court, 
namely, to pronounce authoritative judg- 
ment on the question of law, can it be 
said that it was grudging to give inci- 
dental power of stay of recovery of tax. 
Can it be said that legislature was ig- 
norant of the inherent powers and 
powers incidental to mandamus (of Hign 
Court) when it decided to entrust this 
additional function to High Courts! How- 
ever, it is unnecessary to express any 
final opinion on this question . because 
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the reference is limited to Section 45 (2) 
only. 

41. My ahei are: 

(1) There are no express and categori- 
cal words of prohibition on the powers 
of the High Court to grant stay’ of ře- 
covery of tax, in Section 45 (7) of the 
Act, or otherwise, 

(2) By process of interpretation a 
court of law cannot add new words, 
namely, “Section 45 (2)? in Section 45 
(7) of the Act, 

- (3) By virtue of the inherent powers 
under Section 151, C. P. C. and by vir- 
tue of its special powers as a superior 
court to issue orders in the nature of 


‘mandamus, High Court has undoubted 


powers to grant stay of the recovery of _ 
tax, in exercise of its jurisdiction under 
Section 45 (2) of the Delhi Sales Tax 
Act, 1971. The question is answered af- 
firmatively, 

B. N. KIRPAL, J.:— 42. I agree with 
Avadh Behari, J. 


ORDER BY THE COURT 

43. The application for stay (C. M. 
617 of 1980) is dismissed. 

44, The matter will now be placed 
before the Division Bench for disposal of 
these cases in- accordance with law. 

Order accordingly. 
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S. B. WAD, J. 
Delhi Cloth and General Mills Co, Ltd, 
Delhi and another, Petitioners v. Dharam 
Singh, Respondent. 


C. M. ae No, 216 of 1980, D/- 3-3-1981. 

Civil .P. C. (5 of 1908), O. 39 R. 2 — 
PE eae — Election — Court should 
be slow in denying elected representative 
from discharging his function, 

When in an election of a workman- 
member to the office of a Trustee of a 
Company’s Employees Benefit Fund 
Trust, the successful candidate was, de- 
clared elected by almost two- thirds of 
total electorate, in suit for injunction 
the Court should be slow in denying 
the elected representative from discharg- 
ing his functions in a democratic manner, 
more so when no prejudice was caused 
to the petitioner, (Paras 5, 7, 8) 

‘J. K. Seth with Miss. Sheeba Gupta 
and Dr. L, M. Singhani, for Petitioners; 
D. P. Saxena, for Respondent, 

ORDER :— This petition concerns with 
election. of workman-member to the 
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office of a Trustee of the Employees’ Be- 
nefit Fund Trust. This fund is establish- 
ed by the D. C. M. Through the impugn- 
ed order dated 17-11-1980, senior Suv- 
Judge (B. N. Chaturvedi) set aside the 
order of the trial Court. The learned 
Judge also restrained the petitioner from 
giving effect to the result of the election 
declared on 25-10-1980 and restraining 
Shri Harphool Singh the elected work- 
man to take over and to act as the 
Trustee till the disposal of the suit, 


2. Interference in the democratic 
precess of elections, particularly at the 
interim stages, should be sparing. The 
democractic process should not be stop- 
ped in between, because the final result 
can always be challenged, It is also well 
established that where the election 1s 
challenged, the elected representative 
should be allowed to perform his duties. 


If he is restrained in between the General. 


Body of Electorate, would be deprived of 
their elected representative to look after 
the general interest of the Electorate. 
The elections took place on 9-10-1930 
and the results were declared on 25-10- 
1989. Out of 1293, eligible voters, 1145, 
cast their votes. Harphool Singh secure 
758 votes. Respondent, Dharampal Singh 
secured 363 votes 24 votes were declar- 
ed invalid. Harphool Singh ‘was thus 
declared elected by almost 2/3rds of the 
total electorate, 


_ 3. Respondent, Dharampal Singh filed 
Suit No, 351 of 1980 for permanent in- 
junction against the D. C. M., the pre- 
sent petitioner. This suit was filed for 
restraining the D. C. M. from holding 
the elections scheduled on'9-10-1989:. The 
suit was filed a day earlier, i e., on 8-10- 
1980, although the election programme 
was announced much earlier. He also 
moved an application for temporary in- 
junction under Order 39 Rules 1 and 2 
read with Section 151 °C. P, C. The 
learned sub-Judge heard the application. 
He found that the application, with all 
the allegations containing it, could not 
be disposed of within one day, as. even 
the replies of the defendants were not 
before the’ Court, The Court observed: 
~ “It would cause inconvenience’ if the 
elections scheduled to be held are stayed, 
arrangements for. which have airoaay 
been made”,. < 

The learned Judge, therefore, tair 
ted the elections.to..be held on 9th; as 
scheduled, on a -condition The - condi- 
tion was “results of the elections would 
not be declared till further orders’ till 
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the application of the plaintiff is not 
filed and heard and disposed of .........% 
(Sic) The learned Judge then fixed 
21-10-1980, as the next date of hearing 
and for filing written statement etc 
Thereafter the elections were held, The 
application for ad-interim injunction was 
heard on merits on 24-10-1980.0n 25-10- 
1980 the learned Judge vacated the con- 
dition imposed in the earlier order and 
permitted the results to be declared. On 
that date results were declared, It was 
found that Dharampal had not secured 
even half the number of the votes of the 
elected candidate. Dharampal, there- 
after filed an application for the stay of 
the operation of the order dated 31-10- 
1980. On this application the trial 
Court passed an order directing that the 
decision (sic) not to give the charge of 
the office to the elected candidate, Har- 
phool Singh, 


4. Feeling aggrieved by the earlier 
order of the trial Court permitting the 
petitioner to declare the results, Dharam- 
pal preferred an appeal to the Addition- 
al Senior Sub-Judge, Delhi (Shri Chatur- 
vedi), This appeal was allowed on 
17-11-1980. The learned Senior Sub- | 
Judge directed the D. C. M. not to give 
charge of office -to the elected candidate, 
This writ petition is filed against the 
said appellate order dated 17-1-1980. 

5. As I observed earlier the Court 
should be very slow in denying the 
elected representative (and also the 
electorate), from discharging the func- 
tions in a democratic manner , 


6. The order vacating stay was issued 
by the trial Court on the application of 
the D. C. M. -The hearing took place on 
24-10-1980 and the order was pronounc- 
ed on 25-10-1980. The ‘respondent, 
Dharampal moved the applications, on 
25-10-1980 around 12.20 P. M. in the 
Court. First, was' an application for 
amendment of the suit in view of the 
fact that the election had already 
taken place on 9-10-1980.: The other ap- 
plication was under Order 39 Rules 1 and 
2 to continue the: stay granted‘on 8-10- 
1980. The appellate Court allowed the - 
appeal because in its opinion the trial 
Court did not consider these applications 
of respondent before passing the order ' 
vacating the stay on 25-10-1980. There is 
not much of a‘substance in this reason- 
ing of the’ appellate Court, The amend- 
ment application merely © intended’ to 
bring on record the circumstances of the 
election being held, It had no direct and 
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immediate bearing on the interim injunc- 
tion application. The date was fixed by 
the trial Court for -hearing the applica- 
tion for ad-interim injunction after 
notice and for confirmation of the said 
order. The second appliċation. by. the 
responderit under Order 39, Rules 1 and 
2 was, therefore, superfluous applica- 
tion. Thus no prejudice is caused to the 
petitioner, i 

7. The learned counsel for the re 
spondent submits that permitting Har- 
phool Singh to take over would amount 
to give full’ relief to the respondent 
which, he might get only after the de- 
cision of the suit. But this is inherent 
in a suit for permanent injunction, On 
the contrary, an elected representative 
would be unreasonably denied an oppor- 
tunity to work on the Trust if the swt 
akes a long time for disposal. On the 
facts of the case I am of the.view that 
the second option is more just and pro- 
‘per. The appellate Court has held that 
the threat of strike by workers — (ele 
ctorate) is no justification for refusing 
injunction. True, but the Court must 
show awareness of the importance of 
democratic process of election. 

8. For the reasons stated above the 
impugned order is set aside. Harphool 
\Singh would be entitled to take over and 
Jact as a trustee, Considering the fact 
that period of his office is only two years, 
ithe trial Court should consider whether 
early hearing of the suit is possible, 

9. The petition succeeds but with no 


orders as to costs, ; 
Petition allowed. 
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M/s. C. B. Tanwar and Co., Petitioner 
v. Union of India and others, Respon- 
dents, 

E. A. No. 187 of 1980 in Execution 
No. 40 of 1980, D/- 23-1-1981. 

(A) Delhi Administration Act (19 of 
1966), Section 34 — Contract between a 
Company and Union of India on behalf of 
Delhi Administration — Dispute between 
parties referred to arbitrator — Award 
relating to Delhi Administration and not 
to President of India as required by S. 34 
of Delhi Administration Act — Imma- 
terial —- Administrator can act on behalf 
of Union of India. . = de 

Where the award granted by the arbitra- 
tion on reference of the dispute by the 
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parties: to a contract, a Company and the 
Union of India on behalf of Delhi Ad- — 
ministration, related to work of construc- 
tion on behalf of the Delhi Administra- 
tion and though executed in the name of 
President of India as required by Delhi 
Administration Act, the contract by the 
Union of India being. on behalf of Delhi 
Administration, the administrator could 
act on behalf of the Union of India in 
relation to the award, AIR 1969 Delhi 
246, Rel, on. À (Para 4) 

Section 34 of the Delhi Administration 
Act declares that all contracts in con- 
nection with the administration of Delhi 
are contracts made in- exercise of the 
executive power of the Union and all 
suits and proceedings in connection with 
the administration of Delhi have to be 
instituted by or against the Government 
of India, Hence Delhi: Administration 
can act on behalf of the Union of India 
in relation to matters falling within its 
own sphere of administrative function. 

: (Para 4) 

(B) Arbitration Act (10 of 1940), Sec- 
tions 15 and 30 — Award set aside in 
respect of a claim on ground of awarding 
of claim being contrary to law — Award 
not remitted. back — Claim severable 
from other claims — Neither modifica- 
tion of award nor non-remitting thereof 
is open to challenge. AIR 1975 SC 1259 
and AIR 1973 SC 683, Relied on. (Para 5) 

(C) Arbitration Act (10 of 1940), Sec- 
tion 14 — Application under, in the name 
of trading style of the concern through 
its sole proprietor — Necessary correc- 
tion made in application and proprietor 
shown as applicant — Application signed 
by proprietor as petitioner — Caption of 
case in name of proprietor — Company 
shown as decree-holder in decree sheet 
— Case is one of mis-description — It 
does not affect legality of decree, ~ 

(Para 7) 

(D) Delhi Administration Act (19 of 
1966), Section 24 — Decree against Delhi 
Administration — Execution — Property 
of Union of India can be attached, 

: ` . (Para 8) 
Cases Referred : Chronological Paras 
AIR 1975 SC 1259 i 5 
AIR 1973 SC 683 l 3,5 
AIR 1969 Delhi 246 :1969 Lab IC 974 4 

R. K. Lakhanpal, for Petitioner; Narin- 
der Singh, for Respondents, 

ORDER:— This is an application under 
Section 47 read with Section 151 of the 
Code of Civil Procedure and with Sec- 
tion 41 of the Arbitration Act (herein- 
after referred as the Act) on behalf of 
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the judgment-debtor, The facts leading to 
this application succinctly are that Shri 
Ram Babu, decree-holder entered into 
a. contract with the judgment-debtor — 
Union of India for the execution of the 
work of “widening and strengthening of 
Ring Road Phase I from Dhaula Khan 
R/A to Najafgarh R/A part of Dhaula 
Khan roundabout from CH 8000 towards 
Naraina SH Road formation sub-base 
and water bound macadam carriage 
way” under agreement bearing No. 10/ 
EE/PWDV/74-75, Some disputes arose 
between the parties and the same were 
referred to an arbitrator appointed by 
the Chief Engineer, Delhi Administration, 
pursuant to an arbitration clause con- 
tained in the agreement. Shri N. C. 
Gupta, respondent No. 3, who was the 
sole arbitrator, made and published his 
award on 2ist Dec., 1978. He awarded 
Rs. 67,881.52 p. to the petitioner with re- 
spect to the claims preferred by him. He 
also awarded Rs, 81,050.98 p. to the 
judgment-debtor — Union of India 
against the claimant-D. H. with 
the result that he awarded a 
net claim of Rupees 13,169.46 P. 
to the Union of India against the claim- 
ant-D, H. Upon an application having 
been made by the claimant under Sec- 
tion 14 of the Act, being Suit No, 173-A/ 
79, the award was directed to be filed ın 
Court and the said direction was duly 
complied with. Thereupon, the decree- 
holder-claimant filed  bjections (I. A. 
1526/79) alleging that the arbitrator had 
misconducted himself in the proceedings 
and that there was an error apparent 
on the face of the award. He challeng- 
ed the award regarding claim of Union 
of India for Rs. 71,191.14 p. against the 
claimant-D.H. On account of difference 
of costs on getting the work executed 
for and on behalf of the claimant from 
another contractor. No other part of the 
award was, however, called in question. 
There was no appearance on behalf of 
the judgment-debtor — Union. of India 
and therefore, ex parte proceedings were 
taken against them, Eventually, this 
Court (Sultan Singh, J.) vide its order 
dated 29th November, 1979, upheld the 
objection raised by the claimant-decree- 
holder finding that the award suffered 
from an error apparent on its face and 
as such the arbitrator had misconducted 
himself in holding that a sum of Rupees 
71,129.14 p. was payable by the claimant- 
D. H. to the department i. e, Union of 
India on account of difference of cost m 


execution of the remaining work. Con- 
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sequently, the award was modifed to 
that extent and a sum of Rs. 57,960.08 p. 
having been found payable to the clai- 
mant-decree-holder by the Union of 
India, a decree for the same was passed 
in favour of the decree-holder against 
the judgment-debtor — Union of Jndia 
along with future interest on the said 
amount at 9% per annum from the date 
of decree till payment. 

2. The Delhi Administration, who was 
one of the respondents in petition under 
Section 14 of the Act, has filed the in- 
stant objection petition challenging the 
validity and legality of the award on the 
following grounds :— 

(1) That the decree has been passed 
in favour of M/s. C. B, Tanwar & Com- 
pany, which is a sole proprietary con- 
cern, even though no proceedings could 
be taken in the name and style of the 
business under Order XXX or Order X 
of the Code of Civil Procedure. 

(2) That the execution petition has 
been moved by Shri Ram Babu as sole 
proprietor of M/s, C. B, Tanwar & Co. 
but he is not competent to do so unless 
the decree sheet and the award is amend- 
ed accordingly. 

(3) That this Court had no jurisdic- 
tion or power to modify the award and 
enhance the amount payable to the clai- 
mant-decree-holder by disallowing the 
claim of the judgment-debtor — Union 
of India. It could only act within the 
four corners of the various clauses con- 
tained in Section 15 of the Act and by 
overriding the express provisions there- 
of, it has exceeded its jurisdiction and 
made a substantial modification in the 
award. Hence, the decree based on the 
modified award is a nullity, being with- 
out jurisdiction. It is urged that the 
Court ought to have remitted the award 
under Section. 16 of the Act in case the 
arbitrator had left undetermined any of 
the matters or if there was any objec- 
tion to the legality of the award ap- 
parent on the face of it, 

3. The objection petition is opposed by 
the claimant-decree-holder, who has 
averred that the application from the 
very beginning was in the name of 
Shri Ram Babu, sole- proprietor of M/s. 
C., B. Tanwar & Co, and as such the 
validity and legality of the decree cannot 
be called in question on the ground that 
it was in the name of firm M/s. C. B, 
Tanwar & Co., a proprietary business of 
the decree-holder. On merits, it is urged 
that the award has been rightly modified 
under Section 15 of the Act having re- 
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gard to the.dictum laid in Upper Ganges 
Valley. Electricity Supply. Co, Ltd. v. 
U. P, Electricity Board, AIR 1973 SC 
683. Thus, there was no question of the 
Court overriding the express provisions 
of clauses (a), (b) & (c) of Section 15 of 
the Act. It is pointed out that there is 
no enhancement of the amount of the 
award inasmuch as the amount awarded 
to the claimant-D.-H. has. been allowed 
by the Court and the award was struck 


down only with respect to the amount ` 


which had been allowed by the arbitra- 


tor to the judgment-debtor-Union ot 
India. i 
4. Before embarking upon a discus- 


sion -on the points in issue, it may be 
pertinent to add: here that an applica- 
tion was also made by the Delhi Ad- 
ministration (I. A. 2191/80) under O. IX 
Rule 13 read with Section 151 of the 
Code of Civil Procedure and Section 41 
of the Act for setting aside the ex parte 
decree in question but the same was 
dismissed by me vide order dated 9th 
December, 1980, primarily on the ground 
that the Delhi Administration not being 
a legal entity was not competent to move 
such an application, more so when there 
was no decree against Delhi Administra- 
tion as such, A similar argument has 
been advanced by the learned counsel for 
the decree-holder against the maintaina- 
bility of the present petition, However, 
it is to be noted that the instant applica- 
tion has been moved by Shri Narinder 
Singh, Government Counsel, on ‘behalf 
of the judgment-debtor and not on be- 
half of Delhi Administration as such. 
While conceding that Delhi Administra- 
tion is not a juristic person in the sense 
that it can sue or be sued in its own 
mame, he has canvassed that Delhi Ad- 















of India with respect to the matters fal- 
ling within its domain and concerning 
the affairs of Union Territory of Delh 
This contention of his appears to be 
well founded. It is pertinent to note 
that Section 34 of the Delhi Administra- 
ion Act 1966, declares that all contracts 
in connection with the administration of 
Delhi are contracts made in exercise of 
the executive power of the Union and 
all suits and proceedings in connection 
with the administration. of Delhi have 
to be instituted by or against the Gov- 
roment of India. That being the legal 
-Jposition, there appears to be no valid 
reason as to why Delhi Administration 
cannot act on behalf of the Union of 
1981 Delhi/il VI G—21. 
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ministration can act on behalf of Union - 
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India in relation- to matters fall- 
ing within. its own sphere olf 
administrative functions. This view 
seems to find support from a 
Division Bench judgment of this 
Court in H. L. Rodhey v. Delhi Admin- 
istration, AIR 1969 Delhi 246, in which 
the learned Judges discussed almost the 
entire law on the subject as regards the 
status of Union Territory of Delhi as a 
State. . While holding that the Union 
Territory of Delhi is not a State and the 
President has power under proviso to 


‘Article 309 of the Constitution to make 


rules for central services in Delhi, 
their Lordships further held that the 
Administrator of Delhi, with an express 
direction to him by the President under 
that proviso to make such rules, has 
similar power. A fortiori, there is every 
justification for Delhi Administration to - 
act on behalf of the Union of India with 
respect to matters pertaining to their 
own administrative functions and duties. 
Admittedly, the contract to which the 
award in question pertains was in rela- 
tion to work of construction on behalf 
of Delhi Administration, although as re- 
quired by Section 34 of the Delhi 
Administration Act it had to be execut- 
ed in the name of President of India, So, 
there is no good ground why Admin- 
istrator cannot act on behalf of Union of 
India in relation thereto, In other words, 
the Delhi Administration is competent to 
act on behalf of Union of India in a mat- 
ter like this. So, this objection is de- 
void of any force. 

5, On merits, the principal submission 
made by the learned counsel for the 
judgment-debtor is that the ex parte 
decree is a mere nullity as being with- 
out jurisdiction. The argument advanc- 
ed is that the jurisdiction of the Court 
to modify the award is circumscribed 
and limited by specific provisions con- 
tained in Section 15 of the Act and modi- 
fications and corrections of the award by 
the Court must be confined to the said 
section. In other words, if a Court goes 
beyond that and makes substantial modi- 
fications because it takes a different view 
from that held by. the arbitrator as to 
what was just and fair, it acts without 
jurisdiction. This proposition of law can- 
not be. called in question so far as it 
goes. However, a perusal of the order 
dated 29th November, 1979, of my learn- 
ed brother (Sultan Singh, J.) clearly 
shows that the award was not modified} 
by invoking any of the provisions em- 
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jbodied in Section: 15 of the Acf; rather 
it was. set aside in part on the ground 
that the -arbitrator had awarded Ru- 
pees 71,129.14 P. to the department on 

account of difference in the costs of ex- 


















ship: held that the findings given by the 
. jarbitrator under counter-claim (B) and 
counter-claim (J) were- contradictory. and 
inconsistent.’ Thus, on the authority of 
K. P. Poulose v. State- of, Kerala, AIR 
1975. SC 1259, it was. held that the same 
amounted to, legal misconduct and -the 
award was liable to. be set aside on that 
score, However, 


and the counter-claim, his Lordship was 
Jof the- view that the award was sepa- 
rable’ and. it was not necessary, there- 
fore, to remit.the award to the ‘arbitra- 


Electricity Board,, AIR 1973. SC 683, : In 
view. of the legal position enunciated. by 
the Supreme Court in the said authority, 
it.cannot be said ‘by any. stretch of rea- 
soning: that- this : Court did not have the 
jurisdiction to set. aside the award in 
part ie. in relation to a;claim- which was 
peverabie from other claims and counter- 
claims... Hence, modification of the award 
was, an inevitable consequerice of., this 
finding.: .This ground of attack against 
jlegality and validity . of ,the ex parte 
decree, therefore, falls. to. the ground. 


` 6. The sécond objection raised by the 
learned’ counsel for the judgment- debtor 
is” equally ill- founded, It -is true that it 
isnot open to a person who is carrying 
on business as sole ‘proprietor to institute 
. a suit in the name ‘of his ‘firm or trading 
style and he must sué in-his own’ name 
äs an individual. It is ‘ equally true that 
application : under Section’ 14 ‘of the Act 
had been initially made in- the name of 
M/s. C. B. ‘Tanwar & Co, through its sole 
proprietor Shri Ram Babu.’ Howéver,’ a 
glance ‘at’ the said application would 
show that necessary’ ‘correction was made 
and' Shri Ram’ Babu; sole “proprietor of 
M/s. C. B. Tanwar °&"Co, was shown as 
the applicant. Significantly, ' the applica- 
tion’ was ‘signed “by Ram Babu''as peti- 
tioner and even the caption of the case 
in the order dated 29th November, 1979 
of this Court is ‘“Shri’Ram Babu, Sole 
Proprietor M/s. C3'B.' Tanwar & cö Ve 
Union of India”. Hence, a decree was 
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- holder. 
“would turn: merely because of- this cle- 


having regard. to the | 
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passed. in favour of the'petitioner ac- 
cordingly. However, it would appear that 
somehow the decree sheet has not been 
drawn up in conformity with the judg- 
ment and the firm M/s, C. B, Tanwar & 
Co, through its sole proprietor Shri Ram 
Babu has been shown’ as, the decree- 
I do. not think that -anything 


rical or typing mistake on the part of 
the office. in drawing’ up the decree: All 
that can be said under the’ circumstances 
is that it is a case of misdescription and 
nothing “more, Certainly, it does not, in 
any manner, affect the legality of the 
decree and the defect, if any, is curable 
one.. Hence, virtually nothing turns on 
this objection ‘of hyper-technical nature. 

7. A feeble attempt was also made by 
the learned ‘counsel ` for the judgmeni- 
debtor,’ during the course of arguments, 
that: the property of Delhi Administra- 
tion cannot be attached in execution of 

a decree ‘against: Union of India. How- 
ever, this contention is simply fallacious 
having’ regard to what has already beea 
ssid above. -Spffice it- to remark that 
Delhi Administration is a part and par- 
cel of Union of India ‘and. as such it is 
open to the decree-holder to attach any 
property of the latter’ at’ his option - ‘for 
realising the decretal amount, : 

'8. As a result, I dismiss the ee 
tion -petition, as being without merit, and 
direct that the Reserve Bank of | India be 
required to deposit the attached amount 
of Rs. 66,000/-- out of' the: account «of 
Publie Works. ‘Department, Division No: 
V, ‘Delhi Administration, in this Court 
within a‘month. The. office is, however, . 
directed to work out the actual amount | 
due to ve H, meu. hues ae a iene 
ment,’ : 

9% Be listed’ eae the Deputy Reg- 
istrar on 27th February;. 1981, ‘for ‘further 


proceedings. 
Petition dismissed, 


E Oa 
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« CHARANJIT: TALWAR, JJ. > :: 
- Deep: ‘Chand Mittal and others, Feti- 
tioners v. Lt. Governor of Delhi and, 
obar „Rëspondents; DAAE 
_ W: No. 680 ‘of 1986, D/- 10-12-1980, 
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er eas and Acquisition of Im- 


' movable Property Act (30 of 1952), Secr . 


tions 3, 5 and 6 — Requisitioning of pro- 
perty. nfor ~ ‘public purpose — Par- 
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-tial cessation of public purpose — Effect 
'— Government is bound to release whole 
‘property, 

The amn authority is bound 
..to release the property from requisition- 
‘ing where the purpose for’ which it was 

requisitioned has partially, if not whol- 
ly, ceased to exist. be es (Para. 12) 

Sections 3; 5 and 6 of the Act ‘abun- 
dantly make it clear that the purpose of 
requisitioning has to be specified and 
that the property has to be: used only ‘for 
the stated purpose. When. that purpose 
cedses- to exist the Central Government 
is bound to release the. property from 
requisitioning as soon as may be. (Para 9) 

Where property was requisitioned for 
accommodating public office but. the part 
of the property was being’ used as resi- 
dence of the officer, it could be conclud- 
ed that the purpose of “public office” had 
ceased to exist. partially if not wholly 
and the effect of such partial cessation 
was that the whole of the property had 
to be released by the Government from 
requisitioning, (Para 19) 

It could -not be said that only 
the portion which was being used 
as residence of officer had to 
be released and not. the rest 
of the property in. which public office 
had been housed, The Order requisition- 
ing was not intended to be separable by 
the Legislature nor was it capable of 
separation in fact, ' (Para 11) 

- B. T. Singh, for Petitioners M. L. 
Verma, for Respondents. 


; l 

AVADH BEHARI ROHATGI, J.:— 
The single question in this-writ petition 
is whether the requisitioning authority is 


bound to release the property: from re. 


quisitioning where the purpose for which 
property was requisitioned has partially, 
id not wholly, ceased to exist, : 

2. One Atma Ram was the owner of 
property No, B-4/12, Asaf Ali Road, New 
Delhi, On January 24, 1964, the Compet- 
ent Authority under Section 3 (1) of the 
Requisitioning and Acquisition of Im- 
movable Property Act, 1952 (the Act) 
issued notice to the owner that the pro- 
perty described in the schedule was 
needed for a public purpose, namely for 
“accommodating Public Office being a 
purpose of the Union” and to show cause 
why the said property should not be re- 
quisitioned, In the schedule to the notice 
the property was described as: i 

“Accommodation in occupation . of 
Town and Country Planning Organisa- 
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“Rance was passed. 
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tion:.in- all the- three floors in Building 
No. B-4/12, Asaf Ali Road, New Delhi.” 

3, The owner showed cause but to no 
purpose. On March ‘12, 1964 the proper- 
ty was requisitioned “for accommodating 
Public Offices.” 


- 4 From 1964 to 1980 the property. re- 
mained requisitioned. ` During this period 
the owner, :Atma Ram, sold the property 
to the petitioners by a sale -deed dated 
August -27, 1969. The requisitioning auth- 
ority: attorned to the petitioners and the 
requisitioning ‘continued as before, 

5. On January 23,:1980, the Collector, 
Delhi, made an order that the requisi- 
tioned property “is hereby derequisition- 


ed with immediate effect, The vacant 


possession be handed over to the land- 
lord after vacation of the present: allot- 
tees.. The petitioners were informed 


“that the occupants have been. allotted 


alternative accommodation and that 
vacant possession will be handed over. to 
them, But this was not done. On March 


28, 1980, the petitioners complained that 


in spite of the order of derequisitioning 
vacant poperesion had not been delivered 
to them. 

6, On March 7, 1980, an ' ordinance 
called Requisitioning ‘and Acquisition of 
Immovable Property (Amendment) -Ordi- 
“This was passed to 
amend the Act. The period of ten years 
mentioned: in Section 6 (1-A) of the Act 
was enhanced to 15 years. ‘AS such the 
competent authority was empowered to 
retain the property under requisition up 
tc 1985. 

7. On July 31, 1980 the order of de- 
requisitioning was revoked. This is why 
the Government did not deliver’ vacant 
possession. ` The property though once 
derequisitioned continued to be under 
requisitioning by virtue of the amend- 
ment of the Act. 

Now the case of the petitioners is that 

after requisitioning the property was al- 
lotted by the collecter; to begin with, as 
follows : 


(a) entire second Nose and half of the 


first floor to the Public Works Depart- 


ment. 

(b) remaining half portion on the first 
floor to the Wakf Board. 

The Wakf Board continued to ‘occupy 
its portion till some time in 1969. On va- 
cation by the Wakf Board a part of the 
premises was allotted to one: Shri 


- Khazanchi, Assistant Sales Tax - Officer, 


for residence. In the- counter-affidavit 
the Government does not dispute that at 
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present, the Public Works Department 
-and Mr. Khajanchi are in occupation of 
the requisitioned property, Public Works 
are using the property for purposes of 
office. Mr. Khazanchi is using for pur- 
poses of residence, 

8 On this admission it is contended 
that the property is no longer being 
- used exclusively for public offices and 
. that the user of a part of the properly 

for residential purposes is in contraven- 

tion of the Act. It is said that the re- 
quisitioning purpose has ceased to exist 
and therefore the Government must re- 
lease the property from requisitioning. ` 
8. Section 3 of the Act, so far as it 

` $3 relevant, reads: 

“Power to requisition immovable pro- 
perty :-— 

(1) Where the competent authority is 
of opinion that any property is needed or 
likely to be needed for any public pur- 
pose, being a purpose of the Union, and 
that the property should be requisition- 
ed, the competent authority 

(a) shall call upon the owner or any 
other person who may be in possession 
of the property by notice in writing 
(specifying therein the purpose of the 
requisition) to show cause, within fifteen 
days of the date of the service of such 
notice on him, why the property should 
not be requisitioned; 

Section 5 is quite emphatic in its tone. 
Tt says: 

“Rights over requisitioned property. — 

(1) All property requisitioned under 
Section 3, shall be used for such pur- 
poses as may be mentioned in the notice 
of requisition, 

Section 6 provides: 

“Release from requisitioning. — (1) 
The Central Government may at any 
time release from requisition any pro- 
perty requisitioned under this Act and 
shall as far as possible, restore the pro- 
perty in as good a condition as it was 
when possession thereof was taken sub- 
ject only to the changes caused by rea- 
`. sonable wear and tear and irresistible 
force; 

Provided that where the purposes for 
which any requisitioned property was 
being used cease to exist, the Central 
Government shall, unless the property 
is acquired under Section 7, release that 
property, as soon as may be, from re- 
quisition. -iss dss cee sra cee pas ciesa. wee 
‘|, These three sections abundantly make 

fit clear that the purpose of requisition- 
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ing has to be specified and that the pro- 
perty has to- be used only for the stated 
purpose. When that purpose ceases to 
exist the Central Government is bound 
to release the property from requisition- 
ing as soon as may be, Stated briefly 
this is the law, 


10. The property in question was re- 
quisitioned in 1964 for “public offices” 
which no doubt is a public purpose. Now 
admittedly in a part of the property 
Public Works Department offices are 
housed. In another: part Mr. Khazanchi 
is residing. Residence of the officer is 
not the purpose for which the property 


‘was requisitioned. Therefore, the requi- 


sitioned property cannot be used as a 
residence. It is a misuse. It is illegal. 
Therefore, one can conclude that th 
purpose of ‘public office’ has ceased i 
exist partially if not wholly. What i 
the effect of this partial cessation? Thi 
is the question. In my opinion, the effec 
of cesser is that the whole of the pro 
perty has to be released by the Govern 
ment from requisitioning. Such is th 
result of a conjoint reading of Secs, 3 








5 and 6. Such is the inevitable conse 
quence, 
11, It was said that only the portion 


in the occupation of Shri Khazanchi will 
have to be released and not the rest of 
the property which is in occupation of 
the Public Works Department. I cannot 
accept this argument. The requisition- 
ing order is one and indivisible. It was 
made on March 12, 1964. It cannot be 
separated in two parts because it cannot 
be so divided. The property was requi- 
sitioned in 1964. The compensation was 
fixed at Rs. 1400/- per month, The pro- 
perty as one unit was requisitioned and 
compensation was accordingly fixed. 


When the purpose ceases to exist the 
whole property has to be vacated. The 
thread of oneness runs throughout the 


Act, The order of requisitioning was oné. 
So is the property. So compensation of 
Rs. 1400 p.m. We cannot sever them, The 
question is two fold. Did the legislature 
intend the order of requisitioning to oe 
separable, and is the order capable of 
separation in fact? The answer to these 
questions rests upon a judicial deter- 
mination of legislative intent. J can find 
nothing in the Act on which the claim of 
separability can be founded, 


12. The purpose of the Act is to em- 
power the Government to requisition a 
property for a public purpose. When 
that purpose ceases the Government has 
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to release the property from requisition- 
ing. The Government, cannot use the 
property save and except for the purpose 
for which it was requisitioned. If that 
purpose, partially or wholly, has ceased 
exist, the property must go out of the 
hands of the requisitioning authority. 
The grasping hands of the authority can- 
ot hold the property any longer. That 
a part of the property is now being used 
residence is indicative of the fact 


for residence is in plain violation of the 
statute. The power of requisitioning has 
to. be exercised in accordance with the 
Act. Within the four corners of the Act 
this power is confined, cabined and 
caged. The empowering enactment does 
not contemplate that the property or 
any part of it can be used for residence 
when the whole has been requisitioned 
for “public offices.” Specification of the 
purpose of requisition and the use of the 
requisitioned property for specified pur- 
pose are mandatory requirements of law. 


13. It was said that the petitioners 
are estopped from challenging the per- 
version of user of the property as they 
raised no objection in 1969 or thereafter. 
I do not agree, Against the statute there 
can be no estoppel. The governing sta- 
tute lays down that when the purpose 
ceases to exist the property must be re“ 
I, therefore, come to the con- 
clusion that the property cannot be re- 
tained by the Government as a requisi- 
tioned property and must be released by 
it, 


' 14. For these reasons I allow the writ 
petition and order the Government to 
vacate the requisitioned property and 
deliver its vacant possession to the peti- 
tioners within one month from today. 
The parties are, however, left to bear 
their own costs. ` 


CHARANJIT TALWAR, J.:— I agree. 
Petition allowed. 
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Contract Act- (9 of 1872), S. 25 sles —e 
Contract to pay time barred debt — 
gredients of — Writing must contain Er 
undertaking to pay. 

In order to constitute promise to pay 
within meaning of sub-section (3) of Sec- 
tion 25 promise to pay must be an ex- 
press promise and there must be some 
indication in the writing itself to show 
that the writer agreed to pay the debt 


‘though it may be barred by time, 


(Para 2) 

Where the endorsement by a promisor 
under a promissory note, made on the 
back of the note after expiry of three 
years from the execution of the pronote, 
only admitted the pronote and stated 
that it was valid for three years but did 
not contain any words expressing any 
promise to pay, the endorsement could 
not be construed as a contract falling 
within the scope of Section 25 (3). (Case 
law discussed), (Para 2) 
Cases Referred : Chronological 


AIR 1954: Pat 575 

AIR 1953 SC 225 

AIR 1953 Punj 28 

AIR 1949 Oudh 48 

AIR 1942 Nag 92 

AIR 1938 Lah 264 

AIR 1938 Lah 757 

AIR 1929 Lah 591 (1) 

AIR 1928 Bom 319: ILR 52 Bom 521 
AIR 1917 Lah 432 

(1908) ILR 30 All 268: 5 All LJ 274 
(1906) ILR 33 Cal 1047 (PC) 

S. P. Pandey, for Appellant; 
Chandra, for Respondent. 

JUDGMENT :— This is second appeal 
under Section 100 of the Civil P.C, as it 
stood -prior to its amendment the 
Civil P. C. (Amendment) Act, 1976. The 
solitary question for decision is whether 
the suit filed by the plaintiff-respondent 
is within time. The appellant executed 
a pronote for Rs. 1,300/- on 5th January, 
1963 in favour of the respondent and 
promised to pay the amount with inter- 
est at 1% per mensem on demand, The 
amount was not paid. The plaintiff also 
did not file the suit within three years 
from the date of the pronote. On 10th 
July, 1966 the defendant made the fol- 
lowing endorsement on the back of the 
pronote itself: 

“Is pronote ko main manzoor karta 
hoon ki yeh agle teen saal ke liye theek 
hai” 

Its translation would read as under :— 

“I accept this pronote and it is valid 
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for the next three years”, 
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The plaintiffs contention’ is that this 
endorsement is not a mere acknowledg- 
ment but a "promise to pay in writing 
within the meaning of Clause (3) of -Sec 
tion 25 of the Indian Contract Act, 1872 
(hereinafter called ‘the Act’) and there- 
fore he is entitled to recover the same 
on the basis of the said endorsement, It 
is not in dispute that the present suit 
was filed on 2nd March, 1968. The suit 
would be within time ifitis held that the 
said endorsement is a promise to pay 
within the meaning of Clause (3); Sec- 
tion 25 of the Act is as under:— . 
“Section 25: An agreement made with- 
out consideration is void unless :— 
. 0) Agreement without consideration 
void unless it is in writing and register- 
éd— it is expressed in. writing and reg- 
istered under the law for the time being 
in force for the registration of docu- 
ments and is made on account of natural 
‘love and affection between parties stand- 


ing in a near relation to each other, of - 


unless 

(2) or is a promise to ‘compensate for 
something done— it is.a promise to com- 
pensate, wholly or in part, a person who 
has already voluntarily done something 
for the promisor, or something which 
the promisor was Jegally. compellable to 
do, or unless 

(3) or is a promise to ‘pay a debt, bar- 
red -by limitation law:'' It is a promise, 
made in writing and signed by the per- 
son. to be charged therewith, or by his 
agent generally or specially authorised 
in that behalf, to pay wholly or in part 
a debt of’ which the creditor might have 
enforced payment but for the law for 
the ‘limitation of suits. 

In any of these cases, such an neres 
ment is a contract, 

Explanation 1— Nothing in this sec- 
Eion shall affect the validity, as between 


the donor and donee, of. any gift actually 


made. l 

Explanation 2— Ak agreement to 
‘which the consent of. the promisor, is 
freely given is not void. merely because 
the consideration is inadequate; but the 
inadequacy: of the consideration may be 
taken into account by the court in deter- 
. mining the question whether the consent 
oO the promisor-was freely given.” 

‘2. The plaintiff claims that his case is 
covered by Clause (3) of Section 25 of 
the Act. This clause requires that there 
should be promise in’ writing, that it 
should be signed by the debtor or- his 
agent and that this promise should be 
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to pay wholly or in part a debt barred 
by time. If these conditions: are fulfilled: 
an: agreement -made without considera. 
tion amounts to a: contract. Section 2 of- 
the Act reads as under:: — : 


“Section 9: Promises; express and im- 
plied — In so far as the proposal or ac- 
ceptance of any. promise is made in 
words, the promise is said to be express, 
In so'far as such. proposal or acceptance 
is made otherwise than in words, the 
promise is said to be implied.” i 
The contracts that are made ` in Sorde 
arè known as express contracts and if 


‘they are made otherwise than in words, 
such contracts are known as implied con- 


tracts, Clause (3) of Sec. 25 of the Act 
uses the words “promise made in writ- 
ing to pay”. Thus it seems to me that 
there ‘should be an express promise to 
pay. a barred debt to constitute a con- 
tract which may- be the basis of the ‘suit, 
Various authorities have been cited be- 
fore me on behalf of the appellant con- 
tending that if no express promise to 
pay is spelt by the writing, such writ- 
ing’ cannot be the basis of a suit, His 
contention is that reading of the. endorse- 
ment must make it definite that there is 


. a promise to pay and if promise to pay - 


cannot be spelt, the suit on the basis of 
such a writing would not be maintain- 
able. On behalf of the respondent- 


` plaintiff it. is contended that if there is 


a mere acknowledgment in writing the 
same may not be - the basis of a suit 
within the meaning of Clause (3) of Sec- 
tion ‘25 of the Act,:but-if there is some- 
thing more than mere acknowledgment 
and promise. to pay can be spelt out from 
such a writing the suit would be covered 
by the. said clause. Reading of Section 9 
and Clause (3) of Section 25 of the Act 
it makes clear that though the word ‘ex- 
press’ is not used in Clause (3) of Sec- 
tion 25, it is essential that the promise 
to pay must be clear and express. It also 
appears to me ‘that otherwise there will 
be no promise to pay in writing as re- 
quired under this clause. In other words, 
an implied promise is not sufficient to 
satisfy the condition of Clause .(3) of Sec- 
tion 25 of the Act. What is, required 1s 
a clear promise, The language of the 
document is to be studied to find out if 
there is a clear and fresh promise. The 
question thus is: whether the writing ın 
suit amounts to an acknowledgment or 
a promise to pay. If it is only an ac- 
knowledgment, it cannot be the basis of 
But if it is a promise ta pay, 


the suit would be maintainable, The 
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Privy Council ia Maniram . seth. vy. Seth 
Rupchand, (1906) -ILR 33, Cal 1047 ob 
served that. an unconditional acknow- 


ledgment implies a- promise -to pay. In. 


.that case the acknowledgment was- made 


before the expiry. of the period of. limi- . 


‘tation. Such an., acknowledgment: was 
held to be a ‘sufficient : acknowledgment 
within the meaning of Section 19 of..the 
Limitation Act.. Learned counsel for the 
appellant refers to the various Observa- 
tions in this' judgment but I do not get 
any assistance to,-interpret Clause (3) of 
Section 25 of the Act. In Gobind Das. v. 
Sarju Das, (1908) ILR.30 All 268 it was 
held, . under Section 25 sub-section (3) of 
the Indian Contract, _Act a promise made 
in writing and signed by the person to 
be charged therewith to pay a barred 
debt is a good consideration, but there 
must be a distinct promise and not a 
mere acknowledgment”, Again in Magan: 
Jal Harjibhai v, Amichand Gulabji, ` ILR 

52 Bom 521: (AIR 1928 Bom 319)-it was 
held that an implied promise to. pay, in- 
ferred from an. acknowledgment. -which 
contains no ‚express. promise to pay a 
time-barred _ debt, @annot be made ‘the 
basis of a suit. under Section 25, (3) of 
the Indian. Contract Act. Tn Ganesh- 
prasad v. Mt. Rombati Bai, . AIR. 1942 
Nag 92, a receipt by the debtor was ex- 
ecuted after understanding the account. 
It, stated that -a certain amount .was 
justly.due from the debtor. It was, held 
that. although, the words meant an. im- 
plied promise to pay, ; -certainly -they did 
not amount to an express promise in 
writing such: as ‘S. 25 (3) of the Contract 


Act required...In Basheshar, Nath Goela 


v. Baij Nath, AIR 1938- Lah 264 it was 
observed that : mere . acknowledgment of 
liability without" any express promise to 
pay, or without ,.. any, reference to the 
future liability to: ‘pay does not fall with- 
in the meaning of Section 25.of, the Act, 
The. writing was in the following form? 

“The bahi account having been ‘check- 
ed and understood, . the. sum of, Ru 
pees 6459-1-6. . was. found. due from me 


and my, minor .sons whose, lawful- 
guardian J am, to the firm Gobin ind Par 
shad Shibban.. Lal and I. a it the 


amount to be,due.from me’... 7... 
On:the basis of this writing it was con- 


tended that it was an express promise. to. 


pay. It was held by the Division. Bench 
that this writing cannot be read. to con- 
‘tain an express promise to pay. -- There 


was no reference to:thc future ability © 


.to pay: the amount. It was, merely an 
acknowledgment, of liability, It does. not 
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Shadi Ram v. Prabhu, AIR 1953 Punj 28 
it was held that simple acknowledgment 
ef the.’ form `of ‘Bagi rahe’’:does not 
amount to promise to pay arid. does not 
give fresh cause of: action under Sec, 25 
-(3) of the ‘Act. It ‘is, further observed that 
the words.,‘the!;promisé to pay’, neces- 
gary.: to bring a case within Section 25 


_ (3)-of the Indian Contract Act, must be 


in writing: and under Section 9 of the 
Contract Act, such a promise is an ex- 
press promise and the document must 
‘bear words like ‘I promise to pay’ or ‘I 
undertake to pay’ must appear in the 
document, Learned counsel for the 
plaintiff-respondent. submits-that the writ- 
ing in: question is covered by:.Section 25 
clause .3-of the Act: and relied upon 
various judgments. In’ Bhagwan Singh 


_v. Munshi Ram, AIR 1917 Lah 432, bal- 


ance struck. more than three years after 
the date of the last item in a bahi ac- 
count jis duly signed by. the debtor with 
an additional. statement that interest at - 
a. specified. rate. will. be realisable along 
with the said balance. In those circum- 
stances such an agreement was held to be 
a. “contract under | Section 25. (8). of the 
Act and ‘constituted ' a fresh cause of 
action, There are various other authori- 
ties which it is not necessary to refer at 
this: stage in which it has been. held that 


if the. debtor: has agreed to pay interest ` 


along with . _striking, of the balance in 
the bahi. account it amounts toa promise 
to pay. In, Kishen Lal v. Gohi, AIR 1938 
Lah 757. ‘referred to by the re 
counsel , for’. ‘the _ respondent-plaintiff ` 

was observed, that . an Set 
is a promise to pay within the meaning 
of Sec,.25.(3) of Contract Act. It was 
further ‘held that it was a valid agree- 
ment for the purpose of suing irrespec-, 
tive of whether debts . covered thereby 
are time , barred. The actual words of. 
the writing in this judgment are. not 
clear and therefore I donot, get any as- 
sistance. This is.a judgment of the single 
Judge. There is a division bench judgment 
in Basheshar Nath Goela (AIR 1938 Lah 
264) (supra) where it has been held that 
mere acknowledgment . of liability with- 
out any express, promise to pay or with- 
out © any reference. to. the ‘future liability. 
to’ pay does not fall. within the meaning 
of. Section 25 of the Act. Again in Hannu 
Ram vV. Jhanda Singh, AIR 1929 Labi 591 
(1) it is. observed that an, unqualified 
acknowledgment . of debt’ implies ‘a pro- 
mise to pay,, . A reference-to the judg- 
ment, does, not reveal: “the, actual “words 


‘acknowledgment 
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contained in ` writing which 
amounted to promise to pay. In Ram 
Mangal Prasad Shahi v. Achhaibar 


. Prasad Shahi, AIR 1954 Pat 575, there 


was an acknowledgment which was held 
to be a promise to pay within the mean- 
ing of Section 25 (3) of the Act. The sub- 
stance of the recital in that judgment is 
that the executant hasto pay Rs, 1264-8-0 
half of the amount due under the mort- 


‘gage bond dated 15th June, 1927, as per 


account made up-to-date, Thus there was 
‘a promise to pay a sum of Rs, 1,264-8-0. 
It was a case of an express promise to 
pay the amount mentioned therein. 
Learned counsel for the respondent re- 
ferred to Hiralal v. Badkulal, AIR 1953 
SC 225, wherein the observation has 
been made that an acknowledgment op- 
erates as fresh cause of ‘action. The 
in that judgment was 
signed by H with the following endorse- 
ment: 

‘After adjusting the accounts Rupees 
34,000/-, found correct and payable.” 
Thus from the actual writing in that judg- 
ment, it is clear that there was an ex- 
press promise to pay. The Courts below 
have held that the said endorsement on 
the back of the pronote in question in- 
corporates a promise to pay a time 
barred debt on the ground that the’ de- 
fendant not only accepted the pronote 
which had become barred by time as 
correct but he specifically revalidated it 
for. the next three years, This writing 
was held to tantamount to novation of 
the contract meaning thereby that the 
liability under the pronote would remain 
alive for another three years. It was 
therefore observed by the Courts below 
that it was not an acknowledgment sim- 
pliciter. Reading of the endorsement on 
the back of the pronote, it seems, amounts 
to only an admission of the pronote and 
that it is valid for next three years. The 
existence of the pronote is not denied 
but I do not find any words expressing, 
any promise to pay by the defendant to 
the plaintiff. The pronote is admitted and, 


the endorsement says that it is 
valid for three years. To my 
mind this endorsement is mean- 
ingless. At best it can mean that 


the defendant has acknowledged the ex- 
istence of the pronote. In other words, 
it may amount to an acknowledgment 
for purpose of limitation but admittedly 
this endorsement was not made within 
the period of limitation. It does’ not 
appear to me a promise to pay within 


ithe meaning of Section 25 of- the Act. 
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There are no words to conclude that the 
defendant intended to pay or promised 
to pay. Learned counsel for the plain- 
tiff-respondent further contends that the 
acceptance of the pronote means reading 
of the words contained in the pronote 
which is a demand promissory note, In 
other language he means to say if the 
pronote is read it means that the defen- 
dant promised to pay and that he ac- 
cepted the validity of the pronote for 
the next three years, The execution of 
the pronote is not in dispute. The ques- 
tion for determination is whether the 
endorsement on fhe back of it amounts 
to a promise to pay or not, Reading the 
endorsement as a whole I am of the view 
that it is not a promise to pay in writ- 
ing within the meaning of S. 25 (3) of the 
Act. Learned counsel for the plaintiff- 
respondent relies upon Mt. Suraiya 
Begam v. M. Hamid Ali Khan, AIR 1949 
Oudh 48. In this case it was held that 
the writing in question constituted a 
mere acknowledgment and only an im- 
plied promise, It was observed, “the pro- 
mise as required by sub-section (3) of 
Section 25 of the Act must be a distinct 
or express promise in the sense that the 
language must indicate a statement of 
the borrower that payment would be 
made in future, It has to be something 
more than mere acknowledgment of debt 
where a promise can be usually read only 
by implication, There is a consensus of 
opinion in the Courts in India that for 
the purposes of the sub-section a writ- 
ten promise should be discernible in the 
agreement itself. In this view the bene- 
fit of the sub-section has been occa- 
sionally extended to cases where in ad- 
dition to the acknowledgement of an 
amount due future interest or future in- 
stalments are fixed. In the case before 
us the appellant has been constrained 
to ask us to read the endorsement in 
conjunction with the promise contained 
in the promissory note, This is clearly 
unjustifiable, for there is nothing in the 
language of the endorsement to warrant 
such a course”, I therefore find that the 
plaintiff does not get any assistance from 
this judgment, On the contrary there is 
an observation that the real question is 
one of true construction to be placed 
upon the writing and it would be useless 
to refer to decided cases. After my care- 
ful consideration, I am of the view that 
promise to pay must be an express pro- 
mise and there must be some indication 
in the writing itself to show that the 


writer agreed to pay the debt though 
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may be barred by time. The Courts 
below, it seems to me have erred that 
there was a promise to pay the barred 
debt., The words of. endorsement are 
plain, I do not find any indication that 
there was any promise to pay the debt 
by the defendant. This appeal relates 
to the question of interpretation of the 
writing in suit. The Courts below have 
erred interpreting this writing as a 
promise to pay within the meaning: of 
Section 25 (3) of the Act. - I, therefore, 
set aside the decree of the Courts below 
and dismiss the suit of the plaintiff-re- 
spondent. In the circumstances of the 
case, parties shall bear their own costs 
throughout. 

Order accordingly. 
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(A) Delhi Rent Control Act (59 of 1958), 
8. 14 (1) (a) — Notice of demand to tenant 
by Regd. post as well as under certificate 
of posting — Date of service of notice — 
It is the date on which notice was last serv- 
ed upon addressee. 

When the notice is sent to an addéessee 
by two methods, the date on which the 
notice is last served upon the addressee, 
should be taken to be the date of service 
of notice for purposes of S. 14 (1) (a). By 
such a notice a tenant is required to pay 
or tender the legally recoverable arrears of 
rent within two months from the date of 
service and therefore when he is deemed to 
be served twice, it would be just and proper 
to take the later date as the date of service 
of notice of demand. (1980) 18 Delhi LT 
255, Rel. on. ` (Para 3) 

In the instant case, the landlord seeking 
eviction of tenant sent a notice of demand 
of arrears of rent etc. on 18-2-1978 by a 
registered post as well as under certificate 
of posting.. Service by later method is pre- 
sumed. But, as the registered cover was 
received back undelivered a copy of it was 
pasted on tenant’s premises on 9-3-78 in 
terms of S. 106 of Transfer of Property Act. 
Tenant remitted certain amount of rent, 
which was due, by M. O.. on 25-4-78 which 
was refused and thus M. O. was repaid to 


Pal 


From order of V. S. Aggarwal, Rent. Con- 
í _ trol Tribunal, Delhi, D/- 28-4-1980, 
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tenant on 5-5-78. Landlord filed. an appli- 
cation for eviction under S. 14 (1). (a). 


` Held that, application based on the ground 
that the tenant failed to pay or tender the 
amount due, was not maintainable. Be- 
cause the notice was served on 9-3-78 and 
the date of tender was 25-4-78 and not 5-5- 
78 i.e. within period of limitation of two 
months. - (Paras 4, 6) 


(B) Evidence Ke (1 of 1872), S. 114 
Illus. (© — Notice sent to tenant under cer- 
tificate of posting — Address on envelope 
containing notice admitted to be a correct 
— Service of notice is presumed. AIR 1973 
Delhi 39 and 1974 Ren CR 578 (Delhi), Rel. 


on å (Para 3) 
Cases Referred : Chronological Paras 
(1980) 18 Delhi LT 255 4 
1974 Ren CR 578 Delhi) 3 


AIR 1973 Delhi 39:1972 Ren CR 960 3 


S. L. Bhatia with C. L. Sachdeva, for Ap- 
pellant; Maheshwar Dayal with A. C. Mittal, 
for Respondents. 


JUDGMENT :— This second appeal under 
Section 39 of the Delhi Rent Control Act, 
1958 (hereinafter called ‘the Act’) on behalf 
of the tenants/appellants is directed against 
the judgment and order of the Rent Control 
Tribunal dated April 28, 1980 confirming 
the judgment and order of the Additional 
Controller, Delhi dated March 23, 1979 
whereby an order of eviction was passed 
against the appellant under S. 14 (1) (a) 
tead with proviso to S. 14 (2) of the Act. 


2. Shashi Kumar appellant is a tenant 
under the respondents in a portion on the 
first floor of property situated at 176/23, 
Desh Bandhu Gupta Road, Dev Nagar, 
Karol Bagh, New Delhi on a monthly rent 
of Rs. 140/- besides electricity and water 
charges. The respondents had purchased 
the suit property on July 2, 1975. The ap- 
pellant has been in arrears of rent since 
Jan. 1. 1978. The respondents allege that 
the rent was payable in advance every month. 
A notice dated February 18, 1978 was 
issued by the respondents to the appellant 
alleging that the rent was payable in 
advance, that an amount of Rs. 280/- was 
due on account of rent for Jan. and Feb., 
1978. This notice was sent by registered 
post as well as under certificate of posting 
on Feb, 18, 1978. The registered cover was 
received back undelivered. The respondents 
thereafter got a copy of the said notice 
dated Feb. 18, 1978 pasted at the premises 
of the appellant-tenant in the presence of 
two witnesses on March 9, 1978. The. ap- 
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_ pellant on April 25, 1978 remitted a sum 

of Rs. 429.11 paise on account of rent by 
money order. to the respondents vide receipt 
Exh. R-i, It appears that the. money ordee 
was tendered to the respondents on April 
29, 1978 and: it .was refused. -The amount 
-of the money order was repaid to the ap- 
pellant on.or about May 5, 1978 vide money 
order coupon Exh. R-2. It appears that the 
appellant had deducted a sum of Rs, 130.89 
paise on account ‘of alleged water charges 
payable by the ‘respondenta to him. The 
respondents filed the eviction - application 
under S.. 4 (1) (a) of the Act on May 15, 
1978 alleging that the appellant has neither 
paid nor tendered the’ arrears of rent in 
-spite of the said notice of demand dated 
Feb. 18, 1978 duly served upon him. It'is 
further alleged that the appellant ‘had en- 
joyed the benefit under S. 14 (2) of- the 
Act in’ previous’ litigation between the ap- 
pellant and his the then landlady Smt. Budh- 
wanti in Suit No. 195/72 decided on a May 1, 
1974, 


3.. As already. stated the Additional ore 
troller and’ the Tribunal passed ` an order of 
eviction under’ 5. 14 (1) (a) of the» Act 
against the appellant., ` The, learned | counsel 
for the appellant submitted that the notice 
of demand was not served by pasting under 
Section 106 of the Transfer of - Property 
Act as alleged on March 9, 1978. His con- 
tention is that the said notice dated ` Feb. 
18, 1978 was never tendered to. the appel- 
lant or to his wife or, his, family member or 
his servants at his residence. The Additional 
Controller and the Tribunal: on appreciation 
of evidence.-on. record have. held that the 
notice wag pasted on March:9, 1978, and it 
was duly served. It is in evidence of AW3 
that the said notice was tendered to the 
wife of the appellant and she did not accept 
the same and thereafter the same was. past- 
ed in the presence of two witnesses i.e., 
AW2 and AW3. No suggestion was. made 
to AW3 in. cross-examination that the lady 
to whom ‘the said noticé was tendered was 
not the wife of: the appellant. Thus, it 
seems to me that the notice’ was- duly ten- 
dered to the appellant’s wife on’ March 9, 
1978 and when she did not accept it,.. the 
notice was duly pasted‘on' that.date... The 
notice as already statéd was also sent under 
tlie certificate of posting and it'is deemed 
to have been served upon. the: appellant, as 
held in Om'Parkash Bahal v. A. K. Shroff, 
1972 Ren CR 960: (AIR: 1973. Delhi 39) 
and Kishan Chand Chopra: vy. Satya -Paul 
Chaddha, 1974 Ren CR 578 (Delhi), that 
service through a’ certificate of posting is 
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good ‘service. The address on the envelo 

containing the notice is admitted to be cor- 
rect. Mere denial by the appellant thatthe 
notice - under. certificate. of posting was no 


‘Teceived: by him is of no assistance to him. 


4. The next question for decision is when 
the notice of demand is. deemed to have 
been served. Notice under the certificate of 
posting in the ordinary course must have 
been..delivered to the appellant after a day 
or two:- The question for decision is from 
what date the period of two months for 
payment or tender by the tenant. under Sec- 
tion 14 (1) (a) of the Act is to be counted. 
The learned counsel. for the appellant . sub- 
mits that such period should be’ counted 
from March 9, 1978. On the other hand 
the learned counsel for. the respondents sub- 
mits that notice was duly served under the 
certificate of posting and the, same must 
have been delivered to the appellant on of 
about ‘19th or 20th Feb., 1978 and there- 
fore the period of two ‘months should be 
counted: from . that ‘date. Admittedly the re- 
spondents sent notice: by registered post and 
also under- certificate of posting. The regis- 
tered cover was received. back - undelivered. 
The respondents therefore. thought: that the 
notice of ;demand was not served and they 
adopted the method of pasting the notice 
in terms of second: part of Sec. 106 of the 
Transfer of Property Act. When, a notice 
is-sent to an addressee by two methods it 
seems. to me that the date on which _ the 
notice is last. served, upon the addressee, 
should be taken ‘to’ be. the. date of service o 
notice.for purposes. of S. 14 (1) (a) of the} 
Act. By such a- notice a tenant is required|* 
to pay or tender the legally recoverable ar- 
rears of rent within two months from th 
date of service and therefore when . .he is 
deemed. to be served twice, it would be jus 
and proper to take the later date „as the 
date of service of notice of demand. In 
Surinder Kumar v. ‘Prem - Kumar, (1980) 18 
Delhi LT 255, it has been observed that 
when two simultaneous modes of. service 


“have been prescribed, and if in both. there 


is due service but on different date, then the 
tenant can contend, ‘that the time should 
run. from the later of the two. In the in- 
stant case the. Additional Controller and the 
Tribunal, have also taken into consideration 
March 9, 1978 as the ‘date of service on the 
appellant, ‘They have held £0 by ais 
tion. ` 


` 5. The next. question. is whether the ap- 
pellant paid or tendered the arrears of rent. 
The Controller and ‘the Tribunal were under 
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the impression that “the money - order’ was 
remitted on May 5; 1978 on which date rent 
for four ‘months i.e, Rs, 560/- was “due 
from the appellant. - He had- remitted only 
Rs.- 429.11 : paise.: Thé amount tendered- was 


thus held to be ‘insufficient and therefore-ani 
order of eviction under S, 14 (1) (a) of the ` 


Act was passed. ` It was also “held that the 
appellant had: enjoyed the benefit of Sec- 
tion 14 (2) ofthe Act earlier. At- the time 
of arguments both the counsel after exam- 
ining the postal receipt remitting the amount 
of Rs. 429.11 .paise by money order agreed 
that this postal receipt ig dated April-.25, 
1978, Thus it has to be seen whether the 
amount remitted on April 25, 1978 was the 
correct amount payable by the appellant to 
the respondents,. The learned counsel for 
the respondents submits that the rent was 
payable in advance and therefore rent for 
four months Rs. 560/- was payable by the 
appellant on April 25, 1978. The. learned 
counsel for the appellant on the other hand 
submits that the rent was not payable in ad- 
vance and no finding has been given to that 
effect either by the Controller or the Tri- 
bunal. There is no evidence: either oral or 
documentary on record to show that the rent 
was payable in advance. The ‘learned coun- 
sel for the respondents relies upon arent 
receipt Exhibit A-I dated May 21,1977 show- 
ing payment of rent for the month of May 
1977. On the basis of this receipt it is con- 
tended by him that the rent was payable in 
advance. This receipt however does not 
mention anywhere that the rent was payable 
in advance. His argument is that the rent 
for May 1977 was paid on May 21, 1977 
and therefore it must be held that the rent 
was payable in advance as it has been paid 
before May 31, 1977. I do not agree, pay- 
ment of rent in advance is a matter of con- 
tract. Without evidence it cannot be held 
thet the rent was payable in advance. On 
the contrary the Rent Control Tribunal. by 
implication held that the rent was not pay- 
able in advance when it determined that on 
May 5, 1978 a sum of Rs, 560/- was requir- 
ed to be tendered by- the appellant for the 
period ending on April 30, 1978. I, thus, 
hold that the Tent was not. t- payable in ad- 
vance, 7 , p eg 

6& On April 25, 1978 rent for the months 
of January, February. and March 1978. at 
- Rs. 140/- per month was only payable bythe 
appellant to the respondents. In other words 
on that date a sum. of Rs. 420/- only was 
payable as arrears of rent by the appellant. 
Admittedly the appellant remitted a. sum of 
Rs, 429.11 paise by money order on April 25, 
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on April 29, 1978. Thus, it seems to me that 
the notice of demand was -seryed,'on March 
9,, 1978 -and the appellant, tenant tendered the 
Tent due. on. April, 25, 1978 which the ‘Tespon- 
dents did net accept, The cause of’ action ° 
for institution of an application for eviction 
on. ground of non-payment of rent as men- 
tioned in Section 14 (1) (a) of the Act con- 
sists of service of a ‘notice of demand and 
the failure of the tenant either to pay or 
tender the arrears of rent demanded ‘within a 
period of two months from the date of ser- 
vice. In the instant case’ the notice was. 
served on March 9, 1978 and there has been 
a tender by the appellant tenant withic a 
period of twc months from that date and 
therefore it. seems to me that the respondents 
had no cause of action to institute the pre- 
sent eviction application against the appel- 
lant. I, thérefore, find that the Controller 
and the Tribunal were not correct in hold- 
ing that the appellant failed to pay or tender 
the amount due as they considered the date 


` of tender as May 5, 1978 instead of April 25, 


1978: The appeal is allowed and the im- 
pugned judgments and orders of the Addi- 
tional Controller: and the Tribunal are set 
azide and the eviction application filed by 
the respondents against the appellant is dis- 
missed. jia no order as to costs throughout. 


Appeal allowed. 
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- AVADH BEHARI ROHATGI, J. 

Manohar Lal, Appellant v. Life Insurance 
Corporation of India, New Delhi, Respon- 
dent, 

. Civil Regular First Appeal No. 476 of 1969, 
D/- 11-9-1980.# 

Insurance Act (4 of 1938), Section 45 — 
Material facts — What constitute — In- 
accurate description of occupation in the 
proposal — Effect. 

_ The plaintiff took a joint policy on his, 
life and the, life of his wife, from the Insur- 
ance Company on May 23, 1956 for a period 
of 25 years in the amount of Rs. 25,000/-. 
The term of the policy was that in the event 
of death of either of them before the date 
of maturity, the sum assured was payable to 
died on June 22, 
1957. In the proposal form which the plain- 


* From decree of H, S.. Bakshi, Sub J., 1st 
Class, Delhi, D/- 10-6-1966.. 


TX/KX/F704/80/[DHZ, - 
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tiff filled up the question put to him was to 
state his: 
“(C) Q) Profession, 

Gi) Exact nature of duties.” - The 
answer of the plaintiff was “Tutor and 
photographer”. . 


It was said that the above declaration regard- 
ing occupation was misstatement because the 
investigation conducted by the Insurance 
Corporation showed that the plaintiff was in 
fact working as a “labourer” in Birla Cotton 
Mills, Delhi at a monthly salary of Rs, 120/-. 
It was pleaded that answers to the above 
specific questions were material for the as- 
sessment of the risk, i.e. in accepting or re- 
jecting the proposal of insurance for a large 
sum of Rs. 25,000/- and to determine the 
bona fides. of the proponent. The defendant 
Insurance Corporation never enquired from 
the plaintiff about his’ income or his indepen- 
dent means in life. There was no question 
in the proposal paper to which the plaintiff 
subscribed in writing regarding income of 
salary or sources of support: 


Held that an inaccurate description of oc- 
cupation in the proposal for insurance would 
not avoid the policy. The plaintiff would 
have been insured at the same rate of pre- 
mium had he described himself as a factory 
hand or a mill worker. The same premium 
would have been payable in that case. There 
was no fraud upon the Corporation nor had 
they sustained any injury by plaintiffs de- 
scription of himself as a photographer and 
tutor. If financial status of the proponent is 
a material fact in the eyes of the insurers 
they should ask the question in plain terms. 
Under the general law of insurance an in- 
surer can avoid a policy if he proves that 
there has been misrepresentation or conceal- 
ment of material fact by the assured. What 
is material is that which would influence the 
mind of a prudent insurer in deciding whe- 
ther or not to take the risk, and if so, at 
what premium. What was not asked from 
the proponent at the time he made the pro- 
posal and the personal statement obviously 
could not form the basis of the contract. 
There was no statement on the subject of 
income in the proposal or any other docu- 
ment leading to the issue of the policy, to 
use the words of Section 45. The burden 
under Section 45 was on the insurer to show 
that the suppression of the fact that the 
plaintiff was a mill worker was a circum- 
stance which it was material to disclose and 
its suppression was fraudulent and that, the 
policy holder knew at the. time of making it 


that his statement about occupation was false 
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and that it suppressed facts which. it was 
material to disclose. Nothing short of de- 
liberate fraud has to, be proved by the in- 
surer if the policy is called in question after 
two years. The. Corporation had utterly - 
failed to discharge the onus. The plaintiff 
was entitled to a decree for Rs. 25,000/- with 
interest. Case law discussed, 
(Paras 21, 29, 40, 42, 48) 
Cases Referred : Chronological Paras 
AIR 1975 Delhi 19 40 
(1970) 2 Lloyd’s Rep 314, Babatsikos v. Car 
Owners Mutual Insurance Co. Ltd. 45 


AIR 1965 Mad 357 ' 51 
AIR 1962 SC 814 27 
(1948) 82 LI L Rep 294, Re Sweis and 

Kennedy’s Arbitration 41 


(1942) 2 KB 53 : 167 LT 183 : (1942) 1 AN 
ER 529, Zurich General Accident and 
Liability Insurance Co. v. Morrison 28 

1925 AC 344 : 94 LJ PC 60 : 41 TLR 183 
(PC), Mutual Life Insurance Co, v. Ontario 


Metal Products 26 
(1922) 2 AC 413 : 91 LJ PC. 210 ; 128 LT 1, 
Dawsons Ltd. v. Bonnin 46 


(1919) 1 KB 593 : 88 LJ KB 706 : 120 LT 
566, Woodall v. Pearl Assurance Co. 39 
(1919) 26 Comm LR 231 (Aus), Guardian 
Assurance Co, Ltd. v. Condogianis 44 
(1916) 1 AC 281 : 114 LT 245 : 85 LJ PC 
82, Union Insurance Society v. George 
- Wills 18 
(1908) 2 KB 863 : 99 LT 712: 77 LJ KB 
.1108, Joel v. Law Union & Crown In- 
surance Co, 31 
(1906) 77 Neb 544 : 124 American State Re- 
ports 867, Merriman v. Grand Lodge 26 . 
(1859) 121 ER 119 : 29 LJ QB 17:1 LT 
27, Perrins v. Marine & General Travellors’ 
Insurance 19° 
R. K. Makhija, for Appellant; Arun 
Mohan, for Respondent. 


JUDGMENT :— The plaintif Manohar 
Lal tooka joint policy on his. life and the life 
of his wife, Sita Rani, from the Sun Light 
of India Insurance Company Limited on 
May 23, 1956 for a period of 25 years in 
the amount of Rs. 25,000/-. He paid the 
annual premium of Rs. 906.25. The term of 
the policy was that in the event of death of 
either of them before the date of maturity . 
the sum assured was payable to the survivor. 

2. Sita Rani died on June 22, 1957. The 
plaintiff made a claim on the defendant, Life 
Insurance Corporation of India. (Corpora- 
tion), which took over the assets of the Sun 
Light Insurance by virtue of Act 31 of 1956. 
The Corporation by their letter dated 20/21st . 
Nov., 1959 repudiated the claim on the 
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ground ‘that the. plaintiff was guilty of fraudu- 
lent misrepresentation and that there was no 
valid contract of insurance between the 
plaintiff and the Sun Light Insurance on 
which a claim could be made. 

3. On Mar. 22, 1960 the plaintiff brought 
an action against the Corporation on the 
policy. He sued in forma pauperis to re- 
cover Rs. 29,125/-. The subordinate Judge 
‘dismissed the suit on June 10, 1966. From 


his decision the plaintiff brought this appeal . 


in forma pauperis, 

4. The Corporation raised three defences 
to the claim. The first was that the plaintiff 
did not disclose truthfully his occupation. In 
the proposal form he filled up the question 
put to him was to state his: 
~ (C) (D) Profession. 

(ii) Exact nature of duties.” 
The answer of the plaintiff was: 
’ “Futor and photographer”. 

5. In the personal statement before ‘the 
‘medical examiner on May 10, 1956 the ques- 
tion asked was to state: 

“Occupation with the nature of duties” 
The answer of the plaintiff was- 

“Private business”. 

6. In another personal statement on May 
11, 1956 he stated in reply to a similar ques- 
tion that his occupation was “business”. 

7. ït was said that the above declarations 
regarding occupation ‚were misstatements be- 
cause the investigation conducted by the 
Corporation showed that the plaintiff was in 
fact working as a ‘labourer’ in Birla Cotton 
Mills, Delhi at a monthly salary of Rs. 120/-. 
It was pleaded that answers ‘to the above 
specific questions were material for the assess- 
ment of the risk, i.e. in accepting or reject- 
ing the proposal of insurance for a large 
‘sum of Rs. 25,000/- and to determine the 
bona fides of the proponents. 

8. The secund ground of opposition was 
that the plaintiff's wife, Sita Rani, was ob- 
serving purdah while in her personal state- 
ment recorded on 10-5-1956 she had denied 
that she was a purdanashin woman. This 
fg the question : 


Question Answer 
- 13(a) Do you observe 
Purda ? No. 


§ The third defence was that the plain- 
tiff was not on good terms with his wife Sita 
Rani and he anticipated her early death and 
with a view to ‘gamble’ on her life and to 
obtain money by her death he took the 
policy. It was said that the plaintiff had a 
meagre income and he could hardly continue 
the policy with it and he precipitated ` the 
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death. The contract of insurance - was 
characterised as a wagering or gambling con- 
tract and, therefore, void and unenforceable 
in law. In a word what was pleaded was 
that the „Corporation cannot be held to a 
contract tainted at its source. , 

10. On these pleas issues were raised. 
The parties went to trial. Witnesses were 
produced on both sides. The trial Judge 
came to the conclusion that the plaintiff was 
guilty. of making a false statement and 
fraudulent concealment about his real status 
and vocation in life inasmuch as he did not 
disclose that he was a labourer in Birla 
Mills. He took the view that the plaintiff's 
motive for concealment was the apprehension 
that if he.disclosed his real status the in- 
surance company will not grant the policy 
for the sum assured. On this ground he dis- 
missed the suit. 

ii. As regards the plea that Sita Rani 
had misstated that she did not observe purda 
and the allegation that the plaintiff ill-treated 
his wife and precipitated her death and that 
the policy was taken with a view to gamble 
on her life the trial Judge held that the Cor- 
poration had failed to prove this part of the 
case. Nor have these two defences been 
pressed before me. Otherwise too on the 
question of purdah the Corporation’s own 
witnesses, Mrs. Pushpa Sethi (D. W. 1) and 
Harbans Lal Chopra, insurance agent, 
(D. W.. 2). have categorically stated that Sita 
Rani did not observe purdah. On the ques- 


. tion of plaintiff’s relations with his .wife, the 


Corporation examined one witness, Yash 
Paul, a cousin of Sita Rani. He deposed 
that the plaintiff's relations with his wife 
were strained and- that she complained to 
him in the presence of her. husband and her` 
father-in-law that she was being starved to 
death. The trial Judge rejected this testimony 
as worthless. 1 think he was right. He re- 
fused to hold that the plaintiff’s. motive in 
obtaining the policy was to ‘gamble’ on his 
wife’s life. It can therefore safely be con- 
cluded that Sita Rani did not observe purdah 
and there was no misstatement by her. That 
she died of paratyphoid after 12 days’ illness, 
as was the plaintiffs case, ought to be ac- 
cepted as a fact because the Corporation has 
failed to give any worthwhile evidence to 
prove that the plaintiff was in any manner 
instrumental in bringing about her early 
death. I, therefore, hold that the second 
and the third defences of the Corporation 
have no foundation in fact and are entirely 
untenable. 

12. There remains to. consider only the 
defence raised about the status and occupa- 


174 Delhi 


tion of the plaintiff. It is said that he. mis- 
described himself as a “tutor and: photo- 
grapher”: while: he was in truth..a mere 
labourer working in Birla. Mills and living 
on a meagre income of Rs: .120/- per month. 
The trial Judge. was of opinion that the 
plaintiff's ‘evidence regarding ‘occupation was 
unsatisfactory. He came to the conclusion 
that the -plaintiffs main occupation was his 
employment. in Birla Mills which he. fraudu- 


lently ‘‘suppressed -in the proposal to which. 


che subscribed when the policy was issued. : 


13. “The plaintiff and his witnesses deposed 
that‘ the plaintiff was engaged in photography 
and tution work as part time jobs to supple- 
ment his meagre income from the ,’ Mills. 
The “witness *‘of the Corporation denied this. 
On ‘photography thé Corporation’s witnesses, 
Fateh Singh (D. W. 5) and Kesho Dutt 
(D. W. 6) admitted that the plaintiff was 
learning photography in 1955-56 and that’ he 
-photographed these two witnesses, ‘though 
only “experimentally” as D. W. 6 said. 
Fateh Singh was unable to state whether be- 
sides himself the plaintiff had photographed 
others also. D. W. 6 said that the plaintiff 
was a learner in‘ photography in 1955-56 and 
that it did not fetch him anything. From 
the evidence it is clear that the plaintiff left 
the service of the Mills in April 1957 and 
took to photography as -his sole occupation 
thereafter. On this evidénce it will’ not be 

right to hold that the- plaintiff had , mis- 
described himself as a photographer when he 
filled the form. That he had taken this as 
‘a new side line is clear. That he was not 
earning much from it cannot be denied. The 
plaintiff's own estimate of income from this 
source was the modest figure of Rs. 90/- oF 
Rs, 100/- per month. i 


14. The plaintiff also called witnesses to 
show that he was teaching some school 
children in his spare time and was generally 
getting Rs. 10/- per student from. private 
tution. Some parents appeared whose sons 
and grandsons he. had taught in his after 
shift hours at the Mills. The plaintiff is a 
matriculate and that he thought. of augment- 
ing his income from private tution is, on a 
. balance of probabilities,, not incredible. True 
it is that like photography this occupation of 
coaching. private students was not very re- 
munerative. In view of this scanty income 
from photography and teaching it must be 
held, as was held by the trial Judge, that the 
plaintiffs mainstay.. in life: was hig. income 
as a mill worker. 

“45. The- real question’ in this iwal is 
‘whether ‘non-disclosure of his ‘main occupa- 
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tion by the plaintiff. invalidated the insurance 
policy. It is established on record that the 
plaintiff got employment in Birla Mills as an 
unskilled worker. in 1950-51. He worked 
there in shifts. He was: being paid. accord- 
ing to the quantity. of.work he put.in. He 
was working as a permanent. machine man. 
His income was about Rs. 125/--pef month. 
In: April 1957 he left.-the “Mills, iy the world 
of photography. 

. 16. In the proposal: form a thé personal 
statement the simple question asked was: 
What is , your occupation: or profession ? 
The purpose of the question is not to enquire 
whether the plaintiff is engaged in.a hazard- 
ous occupation. That he was separately ask- 
ed in question No. 5 which reads: 

“Are you connected or likely to'be con- 
nected with aviation, ‘naval or military ser- 
vice or any hazardous corupation: State its 
exact nature.” 

` 17. It is not the case of the Corporation 
that the’ plaintiff was following any “hazard- 
ous occupation and that they were not pro- 
pared to accept- that risk at ordinary rates. 
It is not their stand that the man’s calling ex- 
posed him to special perils. What is said is 
that the non-disclosure of his real occupation 
by the plaintiff was in respect of a material 
fact and’ had he disclosed: it the Corporation 
would ‘not have accepted the ‘risk of a person 
who was a mere “labourer” in receipt of a 
“meagre income” of Rs. 120/- per month. It 
is said that the object was to induce the 
Corporation to enter into a contract of 
insurance which otherwise it would have re- 
fused had truth been told. Counsel for the 
Corporation went to the length of saying, in. 
his written submissions that 

‘“it is a' risk to enter into a contract with 

a person of little means‘ because the poverty 
of the person itself is a motive for commit- . 
ting a fraud or some other misconduct.” 
In other words, the plaintiffs sole disqualifi- 
cation was his poverty which disentitled him 
from taking a policy for Rs. 25,000/-, though 
the Corporation’s actuary agreed that he 
would have recommended him for a policy 
of R3.. 5,000/- but not more. 

18. This: is a specious argument. ‘The | 
Corporation never enquired from the plain- 
tiff about his income or his independent 
means in life. There is no question in the 
proposal paper to which he subscribed in 
writing regarding income or salary ov sources 
of support.. This is clear from the policy. it- 
self which says that “this policy is free from . 
all restrictions as to travel, residence and oc- 
This shows that ` neither < travel, 
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nor residence . nor . “ occupation . bave- -any 
“bearing upon the risk”, to use:.Lord :Black- 
burn’s phrase , (Union “Insurance Society- -V- 
George Wills, (1916) 1°>AC 281,-'286, 288). 
It is only the hazardous .occupatién “which 
makes a difference’ to. the insurer because: in 
that case he. is not. prepared to, accept ‘the 
risk at normal rates. Then. it does “bear 
upon. the risk.” - ‘Then it is material, to. know 
the occupation of the man, | 

19. In Halsbury’s Laws of England - . (4th 
Edn.) Vol. 25; p.. 213, it is said that as re- 
gards proposer’s status “some latitude is given 
as regards. occupation but the risk may well 
differ according to differences in occupation”: 
' That some latitude is given as regards ‘oc- 
cupationis illustrated by an old English case 
which was decided more than 100 years ago. 
This is the case of Perrins v. Marine and 
General Travellers’ . Insurance, (1859}'121-ER 
119: A: man was questioned as to his call- 
ing. 
whereas he was in fact engaged in trade as 


an ironmonger and- said nothing about it. 


It. was’ held that. this did: not amount. to.. a 
statement false, in fact. At most he had not 
stated all that hg.might have stated; but that 


only made his. ‘statement imperfect, not un- - 


true, and the Court would nat deem such. an 
omission to.-amount, to: a misrepresentation. 
Cockburn C: J., however, dissented from. the 
decision, and considered that by calling him- 
self .an -“esquire” the.. ironmonger virtually 
described himself as of no occupation, and 
conveyed the. ee that he. was ‘not in 
trade, | pe oo m “: 


‘20. ' The ` EA company. contended a 


the ‘action brought on the policy that this 
was a case of misrepresentation and conceal- 
ment. But the’ majority of the Judges ‘in 
the ‘Queens Bench held in 1859 that the 
policy was not ‘rendered — ‘void by the plain- 
tiffs omission to state that he was an ‘iron 
monger. The decision of the, majority. was 
_ firmed on appéal bythe Court!of Exchequer 
Chamber in 1860 (See page. 122 of the Re- 
port).. On. principle I do not: see any dis- 
tinction between the English: case of 11859 
and this Indian case:of 1959; a we why the 
year of repudiation of. the. claim. 2 og 


‘24. The question is _-whethies :”-an.* im 
accurate description of: occupation in the pro- 
posal. for’. instrance avoids the policy. I 
not. : The plaintiff would have been 
ured at- the samé rate of premium had -he 









worker. The same-.-premium. would have 
payable.in that case.. There is no fraud 
upon the. Corporation: nor: have they: sustain- 
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‘He ‘described himself ‘as..an “esquire” - 


` held to render the 


risk.” (4th Edn, Vol. 1, p. :402).. 
described’ himself asa factory hand or a mill ` 
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ed ‘any ‘injury. © by. plaintiff's: description o 
himself asa: photographer and tutor. -1 have 
held that the. description. is not untrue -be 
cause the plaintiff was in fact- engaged in 
photography and.. teaching. . These pursuits 
were not very profitable it. is “true. . í 

22, : But it: is: said that bad the plaintiff 
testy described himself ag. a worker further 
enquiry would have been made which might 
have resulted in the -rejection of the pro- 
posal. I think occupation. was not a material 
fact unless it- was hazardous in nature to 


‘which question No. 5 is separately addressed. , 


This separate question (Question No. 5) 


‘tends strongly to show that answer to the 


question regarding occupation when it is not 
hazardous is not a material matter. It would 


-be so. if income were: asked. Income may 


be asked to find out the assured’s capacity to 
pay the premium regularly.. But there is no 
tisk to the insurer if the assured-is unable to 
pay the premium. The policy lapses. The 
assured loses. The’ ‘insurer is not worse’ of. 


-He has already Teceived ‘one year’s premium; 


as in this case.’ The proposer’s: financial cir- 


‘cumstances nay’ change for better or worse. 


He may of may mot be in a position to con 
tinue the policy. Occupation will be mate- 
rial’ if it ‘affects the risk. Some occupations 
are more hazardous than ‘others, . 

23. In this case ‘the’ statement’ regarding 
occupation | is true so far as it goes. ‘The 
concealment of” his occupation as a worker 
inthe Mills has not been shown to me to 
be material, and.as no fraud was involved 
in‘ it, it is‘ not such a concealment'as can be 
_Policy void.. At best the 
plaintiff has not stated all that he might have 
stated. The’ statement ‘ig . not ` untrue but 
simply imperfect. He has not told an un: 
‘truth: There is no falsehood ‘in . his state- 
ment. I should be sorry tó be obliged to de- 
‘cide - eee the, TDA :honest and just 
claim., 

_ 24. In Chitty- on Contracta: (24th Edn) 
Val, 2; p. 701 it is said:, - 

“Statements are. considered as a whole and 
will: not constitute misrepresentations if. in- 
accurate only, in trivial or immaterial part} 
culars which did not colour me; whole -pic- 
ture.”. 
n25. In „Mac. Gilley on . TE iaw it 


_is said, that; “tf the omission amounts only 


to non-disclosure, it cannot, affect the validity 
of .the policy unless it was material to the 
A more 
accurate statement by the plaintiff about h 
service in, the Mills- would: not haye varied 
woe E 


material.. at SA rN, 
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26. Section: 45 of the Insurance Act 1938 
provides that no contract shall be avoided by 
reason of the inaccuracy of a statement in 
the proposal leading to the issue of a policy 


unless it is material to the contract. It is. 


question of fact in each case whether, if the 
matters concealed or misrepresented had 
been truly disclosed, they. would, on a fair 
consideration of the evidence, have influenced 
a reasonable insurer to decline the risk or 
to have stipulated for a higher premium, (See 
Mutual Life Insurance Co. v. Ontario’ Metal 
Products, 1925 AC 344° (PC). 
universal application are not therefore to be 
expected: An illustration can usefully be 
given from an American case, It is not a 
false representation for a pregnant woman to 
state that she is in sound bodily health, and 
she is not required to inform the company 
of her pregnancy. Merriman v. -Grand 
Lodge, (1906) 77 Neb 544). 


27. Section 45 lays down in unmistakable 
language (1) that no policy shall be avoided 
by reason merely of any misrepresentation or 
inaccuracy in a statement made by the in- 
sured in the proposal form, whatever the 
terms of the policy might otherwise import, 
and (2) that any misrepresentation which 
may avoid the contract must be a mis- 
tepresentation or suppression of a fact and 
must be material to the contract, (3) mis- 
representation or suppression has to be 
fraudulent to avoid the policy, and (4) the 
policy holder must’ have known at the time 
of making the statement that it was false 
or that it suppressed facts which it was mate- 
rial to disclose. Any inaccuracy on any 
point in any of the answers, however im- 
material, cannot be fatal to the policy. (See 
Mithoolal Nayak v. Life Insurance Corpora- 
tion of India, AIR 1962 SC 814). ` 


28.' Counsel for the Corporation main- 
tained that bad the plaintiff disclosed that 
he was a labourer in the Mills the insurers 
would have been put on a “trail of inquiry”. 
to use his expression, which would have re- 
vealed to them his meagre means. This argu- 
ment is, in'my opifion, unsound. It amounts 
to saying thdt even if the non-disclosure on 
which the insurer is entitled to rely is not 
in itself sufficient for his purpose, it would 
have led him the discovery. of a different 
non-disclosure, i.e. income, on which, ex- 
hypothesi, he is not entitled to rely. The 
cause of complaint is suppression of occupa- 
tion as a worker. Not of income, meagre 
though it was. But it is said that it would 
have put the insurer on track of the income. 
If the policy does not allow the question’ of 
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income from entering by the front door, it - 
cannot be allowed to climb in through the 
window, (See Zurich General Accident and 
Liability Insurance Co. v. Morrison, (1942) 2 
KB 53 (59) per Lord Greene M. R.) 

29. The insurance policy recites that. the 
proposal and the declaration containing fhe 
replies given by the assured to the questions 
put by the medical examiner shall form “the 
basis of this contract” of insurance between ` 
the assured and the insurance company. In 
the proposal form and the personal state- 
ments filled up before the policy was. issued 
the intending assured was required to state 
his occupation and nothing more. There he 
said that he was a photographer and a tutor. 
He did not disclose that he was also a mill 
worker. After the death of his wife when 
he made the claim he found himself accused 
of having given a false answer. He was ac- 
cused of everything—misrepresentation, sup- 
pression, concealment, non-disclosure, untrue 
averment, 


. 30. The ground of aoli is twofold. 
One that the plaintif was guilty of mis- 
representation and secondly of concealment. 


It is said that he misrepresented himself as a 


photographer and tutor: which he was not 
and that in fact he was a labourer which be 
really concealed. What is said is that if the 
assured had disclosed to the insurer they 
would: have made enquiries which would 
have led them to discover the income of the 
plaintiff. . It is pleaded in the written state- 
ment that when Sita Rani died and the claim 
was made the insurance company conducted 
transpired that the 
plaintiff was working as labourer in Birla 
Cotton Milk at a total monthly. remunera- 
tion of Rs. 120/-. It is contended that had 
this fact been disclosed it might have led to 
the reduction of’ the plaintiff's proposal of 
insurance for a ‘huge sum’ of Rs. 25,000/-. — 

31. The case of the insurance company 
is that the plaintiff's financial status was not 
such that he could afford a policy for such 
‘huge. amount’ or that a prudent insurer 
would have given him one for this large sum. 
The plaintiff's meagre income colours the 
whole of their evidence. 


32.. The Corporation called in evidence an 
actuary, one M. L. Aggarwal. He said that 
he was an expert in life insurance business. ` 
He stated that with regard to a proponent 
the’ actuary has to consider his financial 
status andthe. standard: of living. He elabo- 
rated this. point and said: 

“I would be prepared to grant 2 a policy of 
Rs. 25,000/- to a pérson in Delhi who states 
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his income as tutor and photographer. I 
would take it a case of an overinsurance in- 
volving considerable moral hazard, if a pro- 
posal for Rs. 25,000/- is received on the life 
of a labourer in a mill To a person earn- 
ing Rs. 125/- to Rs. 150/- per month I would 
not grant a policy for more than Rs. 2,000/- 
to Rs. 5,000/-. Because we go by financial 
status we would consider a labourer in a 
mill at a lower level than others having an 
income of say Rs. 400/- to Rs. 500/- per 
month. A labourer in a mill will not of 
course be considered a respectable for de- 
termining the amount of insurance that can 
be granted to him.” 

33. In cross-examination the witness was 
asked if there was any specific column re- 
quiring the proponent to state his; income. 
He admitted that there was none. He said: 

“There is no specific column in the afore- 
said form inquiring if the income of the pro 
ponent is sufficient to pay the premium.” 

34. This expert opinion was sought to be 
tendered in evidence to show that the income 
of the proponent was a material fact. This 
is the substance of the expert’s evidence. 

35. To the evidence of the expert I attach 
little weight. In many cases the fact speaks 
for itself and no evidence of experts as to 
insurance practice is required. Materiality is 
not, however, a question of belief or opinion 
tested subjectively. (Halsbury 4th Edn, 
VoL 25, para. 370). In Mac Gillivray on 
Insurance Law, 5th Edn., (1961) Vol EL 
p. 899 it is said: 

“But because expert evidence of the mate- 
Triality of certain facts may be admissible, it 
by no means follows that such evidence is 
required or admitted in every case. Some 
facts are so obviously material and other 
facts so obviously immaterial that the Court 
would decline to hear evidence to the con- 
trary. It is only when the matter is not so 
obvious one way or the other that evidence 
is necessary or admissible.” 

36. It appears to me that in this case the 
‘matter is so obvious that I ought to form my 
own judgment from such knowledge -as I 
have of insurance matters. It is unnecessary 
to see through the eyes of an expert. 

37. The plaintiff was never asked about 
his income. There is no question of any 
. misstatement about income. 
was no statement about it. None was asked 
for. Whether he was a-man of affluent or 
humble circumstances wag never asked from 
the plaintiff. He was a petty photographer 
and a poor teacher when he took the policy. 
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The evidence shows this. He was also a 
worker in the mills. It is uncharitable to 
cali him a mere “labourer”. The evidence. 
of a witness called from Birla Mills (D. W. 7) 
shows that the paintiff joined the employ- 
ment of Birla Mills on 7th July, 1951 as ‘a 
worker’. As a worker he -was entitled to 
wages, bonus, leave, security of employment 
etc. But to call him a labourer is to deny 
the dignity of labour which attaches to a 
worker. The object- of calling him a 
“labourer” in the written statement is to dis- 
perage his station in life. His “meagre in- 
come” and the “huge amount” of the policy 
are placed in juxtaposition to highlight his 
extreme poverty. The insurer now derides 
the policy holder. But the plaintiff never 
made any representation about his income to 
the derider and the scoffer. He never said 
that be was a man of substance or that he 
was rolling in wealth. In fact no enquiry 
was ever made from him. But now the 
Corporation, the successor of the insurance 
company, is attributing an importance to the 
question of income beyond all proportions. 
38. This single factor of meagre income 
colours the whole of their evidence, as I have 
said. It looms large on the horizon. It 
dominates the landscape. The entire defence 
is founded upon this edifice of “meagre’ in 
come”. Jt is said that the plaintiff at the 
time of making the statement leading to ‘the 
policy was a man of straw. I do not agree. 
The evidence shows that he was earning 
nearly Rs, 300/- per month. The solid fact 
remains that regardless of income and his 
humble circumstances in life the policy was 
issued to the plaintiff by an insurance com- 
pany keen to get as much insurance business 
as possible in the days of pre-nationalisation 
and free competition. If there is no state- 
Ment about income there can be no mis- 
statement about it. I am convinced that had 
the fact complained of been disclosed the 
assured would have got exactly the same 
policy that was issued in this case and con- 
sequently it was not obtained by non-dis- 
closure of a material fact. - 
39. The fact is that what the Corporation 
regards as material is income. But they can- 
not rely on it as a defence because it was 
never asked from the plaintiff. If financial 
status of the proponent is a material fact in 
the eyes of the insurers they should ask the 
question in plain terms. And if they donot 
I will say with Bankes L. J. that they are 
laying “mere traps to catch the unwary.” 
(See Woodall v. Pearl Assurance Company. 
(1919) 1 KB 593 (602)). The insurance 
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companies must not be surprised if they are 
construed strictly against them. To attribute 
a quite unwarrantable importance to the in- 
come of the intending assured is to take him 
by surprise. -Because afterwards he is ac- 
cused of having given a false answer. 

40. Now I comé to the law. ‘Under the 
jgeneral law of insurance an insurer can avoid 
a- policy if he proved that there has been 
isrepresentation or concealment of material 






si where the Corporation was enabled to escapo 
jability because the material fact of the 
assured’s heart trouble was fraudulently. con- 
cealed from the insurer. (See Krishnawanti 
v. L. L Ċ. of India, AIR 1975 Delhi 19). 

41. Materiality has to be decided on aB 
‘the circumstances of the case. In this con- 
nection I will refer to the instructive case of 
Re Sweeney. and - Kennedy’s Arbitration, 
(1948) 82 L1 L Rep 294. The question ask- 
ed.in the proposal was: Whether any of the 
proponent, drivers ,was..under 2i years of 
age? And this was answered: No.. An ac 
cident happened: while the. Plaintiff's son, who 
was under , 21, . was driving. “Mr. Justice 
Kingsmill Moore after referring to the fact 
that the law by granting a licence to drive 
to the son assumed he was competent to 
drive, said: 

“Tf insurers take a ‘different . view of 
the law it is open. to them’— indeed I 
would say, incumbent upon them — to: make 


this clear. by the. insertion of. specific provi- - 
sion in the policy and not to attempt to se-_ 


cure their ends by a side wind.” 


42, It is said that in this case By a 
material misrepresentation the insurance com- 


pany was induced to enter into the contract. 


of insurance... I ‘do not ‘agree. They have 
-not been deceived in’ any material particular. 
The assured’s income cannot. be inferred 
from the fact that the. question | of calling 
was answered,’ and” that the party questioned 
declared that this ` answer was ‘true. Although 
they have’ taken no' premium the insurers 
now claim they -are protected: from paying 
the amount of the policy’ on the ‘specious 
ground that the income was not disclosed to 
them and therefore the’ policy is void. The 
- whole point therefore turns on this. What 
was: not asked -from the proponent at the 
time he made the proposal and the personal 
statement obviously cannot form. the “basis 
of the contract”. There is no. statement .on 
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the subject of income in the proposal or any 
other document “leading to the issue of. the 
policy”, to use the words of Section 45, 
Otherwise, one “would be admitting ‘by one 
door that. against “which ‘the other was 
closed, 


43. What effect is to -be given to ‘the 
materiality” of’ the question. asked about oc- 
cupation? To see what is to ensue if the 
statement is inaccurate, I -will have to see 
whether the question of imcome—meagre or 
substantial — was at any time raised before 
fhe policy was issued. Was it ‘asked from the 
assured ?° The ‘evidence entirely fails to 
convince me that the insurers, had they ‘been 
told æf the plaintiff being a‘ mill worker, 
would have declined: to issue a policy on 
precisely the same terms .as those on which 
they did issue the policy in question. The 
‘witnesses on behalf of the Corporation have 
made a mountain of ‘a mole hill, namely, the 
meagre means of the man. 

44. Tt is said that -a true answer about 
occupation would have put the Corporation 
on inquiry ‘as to ‘the man’s resources. In 


‘Guardian Assurance Co. Lid. v: ‘Condogianis, 


(1919) 26 ‘Comm LR 231, Mr. Justice Isaacs 
at. p. 246 says:. | - 

Neva. ans And 3 it must ‘be remembered that 
unless the matter. itself is directly material it 


‘is not open to thè. Company to say that- it 


might have been indirectly. material as lead- 
ing to the discovery-of other matters.” 

45. Although this was said in a dissent- 
ing’ judgment which was not ‘upheld by the 
Judicial Committee of ‘the Privy Council, 


this- part has been accepted as ‘a -correct state- 


ment of law in a recent case in Australia’ 
Babatsikos v. Car Owners’ Mutual Insurance 
Co. Ltd., (1970) 2 Lloyd's Rep. 314 (326). 
45-A. Tam not satisfied on ‘the evidence 
of the expert that materiality has been estab- 
lished. ‘If insurers want to know a man’s 
means’ it is incumbent on them to ask a 
specific question and not to ‘attempt to se 
cure their ends by a side wind. Law knows 
of no ‘such thing as “constructive materiality”. 


.On the whole case I have come to the con- 


clusion that the Corporation ‘has not dis- 


-charged -the ‘burden of proving materiality. 


` 46. In India Section 45 will govern ‘the 


, assured whatever the terms of the policy 


might’ otherwise. import. The field of dis- 


closure is defined by the: legislature so that 


scales’ are not unduly weighted ‘against ‘the 


‘assured. The “basis of fhe contract” theory 


does’ not ‘apply: ‘Otherwise the duty of dis- 
closure will be -énlarged ‘by’ the ‘expressed 
terms of the- contract and the «msurers will 
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India. (See “Dawsons Pe v. - Bonnin (1922) 
2-AC 413). . i 

47. What Section 45. was designed to do 
was to abrogate | the “basis of the contract” 
clause and to provide that in future ‘ cases 
where ‘it is sought to avoid’ insurance’ con- 
tracts on the ground of incorrect” statements 
in proposals or other documents, fraud’ and 
materiality in fact had to be shown’ and 
that materiality imputed or inferred by con- 
tract or by the asking of the question was. 
no longer sufficient. - i 


48.. The policy im the present “case was 


repudiated after more than two years. Jt 
was done by letter. dated 20/21st Nov., 1959. 
The burden under S. 45 is on the insurer to 
ow that the suppression of the fact that 
he plaintif was à mill worker was a circum- 
tance which it was material to disclose and 
its suppression was fraudulent and that the 
olicy holder know at the time of making 
it that his statement about occupation was 
and that it suppressed facts which it 










eliberate fraud’ has to be proved by the in- 
urer if the ‘policy is called in question after 
two years. I have come to the conclu- 
ion that the Corporation hag utterly failed 
o discharge the onus. 


49.. 
badly treated — I should say shabbily. They 
. have taken bis. premium. They have not 
been in. the least bit. misled. by the answers 
which he has made. The insurer disputed, 
the policy on three grounds. . The second 
and third grounds were frivolous. They 
bring. no credit to the insurer. The. first 
ground, of course, prevailed’ with the ` trial 
Judge. “But I think on the evidence led the 
insurer has not been able to prove his affir- 
mative case. There was no question by the 
interlocator to the answerer about income, 
On occupation. there was one.: 
tiffs. answer. to it cannot be said to have 


been made in. bad faith There B [NO evi- `- 


dence to show . this, 


50. The insurer’ has to show: that mie 
representation or concealment is, fraudulent. 
If it is innocent misrepresentation it will 


not be a ground to: question the policy. It 


is true that the contract of insurance’ is one 
` gberrimae fidei. But misrepresentation .or 


concealment must be fraudulent to the. : 


knowledge of the policy holder “at the time 
of making” the statement. “Under Section 45 
neither the English “basis of the contract” 
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take extensive, and; indeed -unfair, advantage » 
of: the contractual. freedom, as- experience in- 
the past has shown both im England - ard- ` 


was material to disclose. Nothing short of 


L think the insured has beem very’ 


The plain- . 
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theory nor the: doctrine of warranty aaa its 
truthfulness :will apply. Section 45 is a first 
step towards thé santor control of: in- 


“surance . contracts. wa aa aT 


. Si. In 1908 Fletcher L. J. said: 


“I wish I could adequately warn the pub- 
- lic against such practices’ (i, e. traps) on the. 


part of the insurance offices. I am satisfied 


-that few of those who insure have any. idea 
-how completely, they leave themselves in the 


hands of the insurers should the latter wish 
to dispute the policy when it falls in” (Joel 
v. Law Union and Crown Insurance Co., 
(1908) 2.KB 863, 865). 


‘Inthe same vein Indian Judges have given 


timely warning that to. inspire confidence 
in the public claims ought, not to be resisted 
ow frivolous and reckless grounds. This re- 
‘sponsibility is all the greater . after the ..in- 
surance business has been’ nationalised (See 
Life Insurance Corporation v. Parvatha- 
vardhini, AIR 1965 Mad 357, 360). 


52. For these reasons I allow the appeal 
and set aside the judgment of the trial Court 
and passa decree for Rs. 25,000/- with in- 
terest at 6 per cent per annum from the 
date of the suit till realisation and costs 


here and in the Court below. 


‘ Appeal allowed. 
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Me Tio Can- Manufacturing Co., 
Delbi, Appellant v. Municipal Corporation 
of Delhi, Respondent. 


. Letters Patent Appeal No. 153 of 1971. 
D/- 1-9-1980.* 


” Delhi Municipal erjoratioi Act (66 of 
1957), S. 124 — Delhi Mumicipal - Corpora- 
tion Property Tax Bye-Laws (1959), R. 3 — 
Assessment: of house fax — Proposal to in 
crease rateable value — Objection of asses- 
see must be decided . before authentication 
of list.. R. S. A. No, 98-D of iy Di- 
19-5-1971 @ethi, Reversed. . - 

“Where the rateable value for fice: tax is 
proposed - to be increased -fhe ` objections of 
the assessee ought tobe decided before the 
list is authenticated by the Commissioner 
under sub-section (6) of S. 124.. If. the ob- 
jections are decided after the list. has . been 


* Against judgment of Dalip | K.- Kapur, J. 
_in R. S. A. No, 98-D “of 1964, DI- 19-5- 
* 1971 (Delhi). © o5 
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authenticated, the assessor and Collector has 
no power to ask the assessee to pay the tax 
on the revised valuation. R. S. A. No. 98-D 
of 1964 dated 19-5-1971 (Delhi), Reversed. 
(Para 5) 
S. C. Nigam, for Appellant; Romesh 
Chander, for Respondent. 


AVADH BEHARI ROHATGI, J. :— This 
is a letters patent appeal from the order of 
a learned single Judge dated May 19, 1971. 

2. The appellant’s building was assessed 
to house tax at an annual value of Rupees 
5191/- for the year 1958-59, On 13th May, 
1960 the respondent, Municipal Corporation 
of Delhi, (Corporation) issued a notice under 
Section 124 of the Delhi Municipal Corpora- 
tion Act, 1957 (the Act) to the appellant. 
By this notice he was informed that the 
rateable value was proposed to be raised 
from Rs. 5191/- to Rs. 21,136/- per annum. 
This notice was in terms of S. 124 (3) which 
Tequires the Commissioner to give to the 
owner a written notice when he proposes to 
increase the assessment of any land or build- 
ing. Objections were invited to this - notice 
within one month. The appellant filed 
objections on 13th June, 1960. They were 


well within time. His objections were 
decided on Ist Nov., 1960 by the assessor 
and Collector of the Corporation. He as- 


sessed the rateable value of the property in 
question at Rs. 14,699/- with effect from 
Ist April, 1960. 

3. The appellant brought a suit for per- 
manent injunction against the Corporation 
challenging the fixation of the rateable value 
at Rs. 14,699/-. He contended that the 
rateable value had not been fixed in accord- 
ance with law and as a result the demand 
of house tax was illegal. The suit was 
decreed by the subordinate Judge. The 
Senior Subordinate Judge on appeal upheld 
the decision of the trial Court. From his 
decision a second appeal was filed. The 
learned single Judge reversed the Courts be- 
low. He held that the decisions of the 
.Courts below were erroneous and that the 
fixation of the rateable value at Rs, 14,699/- 
was valid. He dismissed the suit of the ap- 
pellant. From his decision this letters patent 
appeal has been brought. 


4, It is unnecessary to go into the vari- 
ous contentions raised before the learned 
single Judge in the second appeal. In our 
opinion, this appeal can be decided ona 
short point. Now dates are important in 
this case. The year in question was 1960-61. 
This was from 1st April, 1960 to 3ist Mar., 
1961. For this period by their notice dated 
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13th May, 1960 issued under Section 124 of 
the Act the rateable value was proposed to 
be increased from Rs, 5191/- to Rs. 21,136/-. 
This was during the currency of the year 
that the notice was served on tbe appellant. 
To this notice he filed objections. The 
objections were filed on 13th June, 1960, as 
we have said. Now the crucial date is 
14-10-1960, on which date counsel for the 
Corporation tells us that the assessment list 
was authenticated in terms of S, 124 (6). 
He has made this statement at the bar. 
Now the objections of the appellant which 
he had filed on 30th June, 1960 were decid- 
ed by the assessor and Collector on 1st 
Nov., 1960. He fixed the rateable value at 
Rs. 14,699/- with effect from Ist April, 1960. 
Accordingly a demand was raised against 
the appellant to pay the property tax on the 
valuation so fixed by the assessor, This was 
the subject of challenge in this litigation 
throughout at all stages. 

5. On any view of the matter the objec- 
tions of the appellant ought to have been 
decided before the list was authenticated by 
the Commissioner under sub-section (6). If 
the objections are decided after the list has 
been authenticated, as has happened in this 
case, the assessor and Collector has no 
power to ask the appellant to pay the 
on the revised valuation. This is the scheme, 












of S. 124. The authentication of the list is 
a decisive consideration in this case. The 
Property Tax Bye-Laws, 1959 provide i 


Rule 3: 

“Save as otherwise provided in the Act 
property tax shall be payable in respect of 
each year on the date on which the assess- 
ment list is authenticated under sub-sec. (6) 
of S. 124.” 

6. It is evident that after the authentica- 
tion of the list the rateable value cannot be 
increased -as was done in this case, The 
order of the assessor and Collector dated 
Ist Nov., 1960 fixing the rateable value at 
Rs. 14,699/- must therefore be held to be 
illegal and without jurisdiction. This ap- 
pears to us an inevitable conclusion ona 
plain reading of S. 124. Counsel for the 
Corporation was unable to support the 
action of the assessor and Collector. 


7. For these reasons the appeal is allow- 


ed. The suit is decreed. The parties are 
however left to bear their own costs. 
Appeal allowed. 
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O. N. VOHRA, JJ. 

In the Matter of the Estate of Mrs. Mira 
Bhojwani; Ashok Bhojwani and another, Ap- 
pellants. 

F. A. O. (OS) No. 82 of 1980, D/-: 21-7- 
1980.* 


Court-fees Act (7 of 1870), S. 19-H, 
Sch. 1I, Annexures A and B — Application 
for grant of probate — Valuation of pro- 
perty by petitioner — Collector is empower- 
ed to object to valuation in Annexure B as 
well as items in Annexure ‘A’ — No objec- 
tion raised — Reappraisal of valuation by 
Court and demand for additional duty — 
Improper. Decision of single Judge dated 
7-4-1980 (Delhi), Reversed. 


When Section 19-I provides for an appli- 
` cation to be filed by the petitioner giving a 
valuation of the property in the form set 
out in the third Schdule, the valuation is 
derived only after taking into account items 
contained in both Annexures A and B. As 
a matter of fact, net total of valuation is 
arrived at by deducting the amounts ` men- 
tioned in Annexure B from the gross total 
of the valuation included in Annexure A. 
It is apparent that the Court has no machi- 
nery of its own to even find out whether 
certain items in Annexure B are undervalu- 
ed or wrongly included unless challenge is 
made by the Collector. Collector has the 
power to object to both the Annexures A 
and B. The Court’s acceptance of valuation 
unless objected to by Collector, must apply 
to both Annexures A and B. The enquiry 
that the Court has to hold relates to the 
determination of the true value of the pro- 
perty. Decision of single Judge dated 7-4- 
1980 (Delhi), Reversed. ’ (Para 5) 
Where the Collector had not objected to 
the valuation of the property and the Court 
directed the petitioner to add the value of 
items mentioned in Annexure B to the 
valuation stated in Annexure A and to pay 
additional stamp duty on the basis of the 
valuation arrived at in pursuance of the di- 
rection, the direction was invalid. (1964) 
53 ITR (ED) 64 (Mys), Rel. on i 
(Para 5) 


The Legislature having given power to the 
Revenue Authority, it does not stand to 
reason that the Court should be expected on 


D/- 
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its own to delve into the incorrectness of 
otherwise of the valuation and try to arrive 
at its decision without support from any 
party raising the matter before it 


(Para 5) 
Cases Referred : Chronological Paras 
(1970) 78 ITR 199 (Mad) 4 
(1964) 53 ITR (ED) 64 (Mys) 4 
(1928) 32 Cal WN 799 5 


Vinoo Bhagat, for Appellant. 


SACHAR, J.:— This is an appeal against 
the order of the learned single Judge dis- 
posing of an application under S. 276 of the 
Indian Succession Act (hereinafter to be 
called the Act) for grant of a probate. 


2. One Mrs. Mira Bhojwani died at 
Delhi on 11-5-1979. She had executed a 
Will dated 8-3-1978 by which she had ap- 
pointed her only two children (sons) Ashok 
Bhojwani and Subhas Bhojwani as the ex- 
ecutors of her Will. Amongst the proper- 
ties bequeathed by her was one bunglow at 
7, Nizamuddin East, which she bequeathed 
in equal shares to her daughters-in-law, 
Kusum, also known as Sonu, wife of her 
son Ashok and Mira, wife of her other son 
Subhash. She also bequeathed certain other 
plot and cash to her sons and grand-children. 
Notice was issued to the husband of the 
deceased. No objection was raised and the 
learned Judge has directed the issue of pro- 
bate with Will annexed in favour of the ap- 
pellants. He however, directed that they 
must furnish an Administration Bond in the 
sum of Rs. 1,00,000/- with one surety in 
the like amount to the satisfaction of the 
Registrar. The learned Judge noticed that 
the appellant had placed the valuation of the 
estate at the amount of Rs. 2,72,707/- and 
had paid court-fee on that. The learned 
Judge, however, took the view that three 
items namely — 

(f) valuation charges for valuation of pro- 
perty and jewellery Rs. 695/- 

(g) Court-fee payable on probate 

Rs. 11,000/- 


{h) Expenses of obtaining probate and 
administering the estate. Rs.  5,000/- 
included in the Sch. B to the affidavit filed 


by the appellant were wrongly sought to be 
excluded from the valuation of the estate. 
He, therefore, held that the appellant should 
pay court-fee on a valuation of Rs. 2,89,402/- 
instead of Rs. 2,72,707/- given by the ap- 
pellant. He, therefore, directed that the 
court-fee should be paid by the appellant 
on this increased value as worked out by 
the Judge. The appellants are aggrieved 
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against both these -directions and have come 
up in appeal. 

3 Section 19 @) of the Court-fees Act, 
1870 (to be called the. Act) provides that no 
order entitling the petitioner to grant of 
probate shall be made until the -petitiones 
has filed in the Court a valuation -of . the 


property in the form set ont in the Third- 


Sch. and the Court is satisfied that the fee 
mentioned at..No. 11 of the First Sch. has 
been paid on such valuation. As required 
by Sch. IM appellant filed an affidavit and 
along with it gave valuation: of the assets 
in the form required by Annex, ‘A’ to Third 
‘Sch. Annexure’ B to the Third Sch. permits 
a schedule of debts and other deductions to 
be mentioned; the valuation: of the ‘assets 
in Annex. ‘A’ is arrived at by deducting the 
amounts shown in Annex. ‘B’ not subject to 
duty. The learned Judge has taken the view 
that entries in f, g and h mentioned 
could not fall within’ the ambit- of- Annex. ‘B’ 
as they cannot be said to be an amount of 
debts due and owing from the deceased 
payable by law out of the estate and there- 
fore, the total of these items should be add- 
ed to the valuation given and requiring. the 
appellant to pay additional court-fee. 


4. The learned Judge in holding that ex- 
penses mentioned in items f, g and h are 
not amounts of debts due and owing from 
the deceased relied upon (1970) 78 ITR 199 
In re, Mrs. Constance Lubeck; a single 
Judge judgment of Madras High Court 
which had ‘held that the estate duty cannot 
ibe included as an item to be. deducted from 
the value of an estate in’ ascertaining the 
market value for the ‘purpose of calculation 
of the Court-fee chargeable for grant of 
probate. Mr. Bhagat, the learned counsel 
for the appellant, has brought to our. notice 
a Division Bench . Judgment of ‘the. Mysore 
High Court, reported in (1964) 53 ITR ŒD) 
64 Mrs. Blanche Nathalia Pinto v. State of 
Mysore, which has taken a contrary view 
and has held that the. estate duty so paid 
or payable should be” deducted from the 
estimate of the market value of the property 
so and what remains after such deduction is 
the amount on which court-fee is payable. 
. The argument of Mr. Bhagat is that the rea- 
sons in not allowing the deduction ‘of , items 


É g and h are therefore incorrect. We feel. 


it unnecessary to: decide on the correctness 
or otherwise of this aspect of the judgment 
of the learned Judge ‘because of the view 
that we are going to take with regard to the 
other contention which was ‘also urged by 
Mr.. Bhagat, namely, that in the absence of 
any objéctions having- been ‘raised -by the 
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Collector under S. 19-H the valuation placed 


_ by the person seeking the probate is correct. 


5. Now Section: 19-I requires the ` Court 
to be satisfied that the fee mentioned -in 
No. 11. of the First Sch. has been. paid on 
such valuation. Item 11 in First Schedule 
provides for the payment at a, certain per- 
centage of court-fee on the amount of value 
of the property. That is why the affidavit 
is required to give the estimate of valuation 
of the properties in Annexure A, along with 
affidavit in Sch. I. It also permits him’ to 
take deductions of items included in Annex- 
ure B so as to arrive at the net total value 
of the property, which amount is subject to 
payment, of court-fees. In order that the 
person seeking probate may not under-esti- 


mate the value of the estate. Section 19-H 


provides for a notice to be issued to the 
Chief Controlling Revenue Authority for the 
local area in which the High Court is situ- 
ated. The Collector, if he is of the opinion 
that the property has been under-estimated 
may enquire into the matter and if he thinks 


that it is under-estimated, require the. peti- 


tioner to amend the valuation. If the peti- 
tioner does not amend the valuation the 
Collector may move the Court before whom 
the application for probate is pending to 
hold an enquiry into the true value of the 
property and in such an enquiry the Collec- 
tor is deemed to be.a party. ‘The Court 
shall then hold an enquiry “and „record a 
finding as to the valuation of the property 
which finding is final as per sub-section (7) 
of S. 19-I, though this finality does not bar 
the entertainment and disposal by the, Chief 
Controlling Revenue Authority of the appli- 
cation under S. 19-E which empowers the 


` Chief Controlling Revenue Authority to 


have ‘the full payment of court-fee put on 
the stamp which ought to have been ori- 
ginally paid in respect of such value and of 
the further penalty. The learned Judge 
though he noticed these provisions however, 
took’ the ‘view that the objection as to the 
inclusion or about the admissibility of cer- 
tain items in Annx. B is not a question of 
under-estimation of the value . of the” pro- 


` perty but purports to the inclusion of cer- 


tain items for deduction in Annexure B 
which we take him to mean that the learn- 
ed Judge was of. the view that Annexure B 
is a separate category and has nothing to 
do with the question of valuation, only 
found with which the Collector is concern- 

ed in terms of S. 19-H. . It appears | to us, 
with respect, that this view is not correct. 
When Section 19-I provides for an polien] 
tion to be filed by the: petitioner - giving 
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valuation of the property in the form set 
out in the. Third Sch., the valuation is deriv- 
ed only after taking into account -items con- 
tained in both Annexures A and.B.. As a 
matter of fact. net- total of valuation : is.ar- 
rived at by deducting the amounts mention- 
ed in’ Annexure B,' from the gross total of 
the valuation included in Annex, A. If the 
view of the learned Judge was to be accept- 
ed then it would not be open to the Collec- 
tor to raise any objections to the items- men- 
tioned in Annex. B in Third Sch. of. the 


Court-fees Act. This would evidently be ` 


against the scheme of the Act because it 
may happen that if a person has mentioned 
a particular amount of mortgage encumber- 
ances the Collector may have information 
that it was incorrect and if he was to be 
barred from’ raising it under Section 19-H, 
the said amount may go unchallenged. It 
is apparent that the Court has no machi- 
nery of its own to even find out whether 
‘certain items in Annexure B are undervalued 
‘or wrongly included unless challenge is made 
by the Collector. That is why in our view 
the Collector has the power to object to 
both Annexures A and B. -The Court’s ac- 
ceptance of valuation, -unless - objected to by 
Collector, must apply to both Annexures A 
and B. The. enquiry. that the Court has to 
hold relates to the determination of the 
true value of the property. In order to 
determine the true value of the property it 
is essential for the Court to go into each 
item mentioned in Annexures A and B. No 
limitations can be read in this context and if 
the-Court. has to examine this, aspect it is 
apparent that the Collector ‘is also -entitled 
to raise objections to each of the said items 





mentioned in Annex. A and B. In this. 


view we are supported by (1928) 32 Cal 


WN 799, which has held that: the High- 


Court or a Civil Court, on an’ application 
being made to it for probate or” letters of 
administration, has only to be. satisfied that 
appropriate duty has been paid on the net 
valuation of the estate as set forth in the 
affidavit of the applicants. It is no part of 
its business to. check ‘the correctness of that 
valuation which task has been reserved. for 
the Revenue Authorities to be performed by 
them, if. considered n :after, receipt 
of the usual notice. of the application from 
the Court. We feel. that this principle . has 
validity and. practical wisdom - behind .. it 
The reason is that S. 19-H casts a manda- 
tory duty .that whenever an application for 
srobate is made a notice. shall. be issued to 
the Chief Controlling Revenue 
who is. empowered to raise a ~ dispute,. ask 
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more court-fee to be paid and if the peti- 
tioner refuses, raise'a dispute and ask the 
Court to decide it in-an enquiry. Legisla- 
ture haviiig . given such a vast power to the 
Revenue.. Authority, it does not stand to 
reason that- the Court should be expected 
on its. own ‘to. delve into the incorrectness 
or otherwise of the- valuation and try to 
arrive at its decision without support from 
any party raising the matter: before it; this 
would be a very unsatisfactory way of dis- 
posing of the matter. If the Collector with! 
all its vast-resources does not ask. for en- 
quiry presumably because it ig of the view 
that there is no under-valuation nor is the 
Court in a better position to find out the 
true facts. True valuation is a matter of 
facts and. details and somebody has to bring 
out the various circumstances challenging 
the valuation put by the applicant. The 
whole scheme of Chap.. HMI of the Act shows 
that the Court will accept the valuation given 
by the petitioner subject to it being, objected 
to by the Collector in which case the Court 
will give a finding and the valuation. natu- 
rally then will be the one which will be 
found after the enquiry by the. Court. In 
the present case he has gone into the matter 
on his own and held that items. f, g and h 
were not admissible for inclusion in Annex- 
ure.B and could not, therefore, be deducted 
to arrive at net vaination. It is common 
case that the Collector has not moved this 
Court under S. 19-H (5). Till, therefore, the 
Court is moved under Section 19-H, the 
valuation placed by the applicant has. to be 
accepted. As such no direction could have 
been given for including the amount of 
items f, g and h and thus increasing the 
valuation given by the appellant. We would, 
therefore, allow the appeal, set aside the 
order of ‘learned Judge and direct that the 
valuation: given’ by the appellant originally 
at Rs. 2,72,707/- is the one on which he has 
to pay the court-fee. This is of course 
without any prejudice to any action or steps 
because of any 
action that may be taken by the Collectop 
under the various provisions of Chap. IIIA. 
6 So far as thé administration. bond of 
Rs. 1,00,000/- is concerned. serious objection 
is taken by the. counsel for the appellant to 
that. Objection is raised that there was-no 
reason. to ask for administration bond be- 
cause. the executors are the husbands and 
the fathers of the: various legatees. In the 
grounds objection seems: to have been taken 
ai originally possibly’ fhe administration 
bond was fixed at Rs. 10,000/- and’ that later 
it has been changed to Rs. 1,00,000/-. 
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The suggestion being that this was done 
without the conscious decision having been 
taken by the learned Judge. We must reject 
such a contention and we only regret that 
such a ground unsupportable on any basis 
have been taken in the grounds of appeal. 
We ‘have looked into the original order and 
the figure of Rs, 1,00,000/- has been typed 
in the usual course and any suggestion of 
re-typing and by a different typewriter men- 
tioned in the grounds of appeal is strongly 
rejected. 


7. It is true that the asking for admuin- 
istration bond is in the discretion of the 
Court. Normally we would have refused to 
interfere with the discretion of the learned 
single Judge. We, however, find that in 
this case the executors are the husbands and 
fathers. The main estate is a house which 
has been given to their respective wives. 
This does not seem to be a case in which 
there is really any occasion for the appre- 
hension that the executors may misuse their 
authority to the detriment of the legatees. 
We are told by Mr. Bhagat that even the 
wives did not want any administration bond 
to be given as it is felt that this shows lack 
of faith in their husbands. We, - therefore, 
asked Mr, Bhagat if wives were willing to 
file the affidavits to the effect that they do 
not want to ask for any administration bond 
to be filed by their husbands. He said they 
would have no objection to do so. In the 
circumstances subject to the wives filing 
such affidavits the direction for the admin- 
istration bond to be furnished by the appel- 
lants will be set aside. Of course if no af- 
davits as above are filed, the direction to 
furnish the administration bond given to 
appellants will remain. With these observa- 
tions the appeal is disposed of as above. 
No costs. ` 7 

Appeal allowed. 
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Gobind Ram and others, Petitioners 
v. Harnam Dass, Respondent, 
C. M. No. 157 of 1981, in S. A, O. 
No. 487 of 1980, D/- 9-3-1981. 
Limitation Act (36 of 1963), Sec. 12 — 
Appeal — Limitation — Time requisite 
for obtaining copies of judgment or 
order is to be excluded, 


The appellant is entitled to exclude 
the time requisite for obtaining the 
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copies of the judgment and decree or 
order, The words ‘time requisite’ used 
in the section have not been defined, The 
question what is the time requisite in a 
particular case is one of fact and must 
be determined with reference to the 
facts and circumstances of that case and 
in the light of the rules, if any, and 
also of the practice of the Court. When 
there has been no mistake, inaction or 
want of bona fides on the part of the 
applicant or his counsel and there is a 
delay in giving copies due to the ne- 
gligence or rules of the Copying Depart- 
ment, the period spent by an applicant 
in obtaining the certified copy shoula 
be regarded as ‘time requisite’. (Para 1) 

In the instant case the application was 
made on 6th October, 1980 and the 
Copying Department directed the appel- 
lant to visit the agency for collection of 
the copy on 14th October, 1980 and 
hence the appellant is entitled to ex- 
clude the entire period from 6th Octo- 
ber, 1980 to 14th October, 1980, as the 
‘time requisite’ for obtaining the certifl- 
ed copy. The appellant actually collect- 
ed the copy on 15th October but he is 
not entitled to exclude this day, i e., 
15th October, (Para 2) 

From the fact that the appellant did not 
apply for certified copies till 6-10-1980 
though the order appealed from was 
passed on 11-8-1980 it could not be said 
that he was not pursuing the matter 
diligently. The party is entitled to 
apply for copies before the expiry 
period of the period of limitation fixed 
for filing of an appeal. (Para 2) 

K. L. Arya, for Petitioners; Kailash 
Narain, for Respondent, 


ORDER:— The short question is 
whether appeal is barred by time. This 
is an appeal under Section 39 of the 
Delhi Rent Control Act, 1958 (herein- 
after called ‘the Act’). A period of 60 
days from the date of the order of the 
Tribunal is prescribed for filing an 
appeal in this Court. The impugned 
judgment and order was passed by the 
Tribunal on ilth August, 1980. An ap- 
plication was made on 6th October, 1980 
for obtaining the copy of the impugned 
judgment and order. The copying 
department, registered the applica- 
tion at S. No, 6118 and issued a 
slip mentioning 14th Oct., 1980, on which 
date the applicant was supposed to visit 
the copying department and collect the 
certified copy. The appellant, it appears, 
did not visit the Copying Department on 
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14th October, 198C, as directed but 
went there on 15th October, 1980, and 
collected the certified copy of the im- 
pugned judgment and order. The appeal 
was filed in this Court on 16th Octoher, 
1980, On a perusal of the endorsement 
on the certified copy of the judgment 
and order, the appellant found that the 
certified copy was ready with the Copy- 
ing Department on 9th October, 1980. 
Learned counsel for the appellant sub- 
mits that the application for obtaining 
the copy was made on 6th October, 1980, 
and the appellant was directed to col- 
lect the same on 14th October, 1980, In 
these circumstances,. he submits that the 
time from 6th October, 1980 to 14th 
October, 1980 should be taken as the 
time requisite for obtaining copies of the 
judgment and order within the meaning 
of Section 12 of the Limitation Act, Sec- 
tion 12 of the Limitation Act reads as 
under : 


“Section 12 (1): In computing the 
period of limitation for any suit, appeal 
or application, the day from which sch 
period is to be reckoned, shall be ex- 
cluded, 

(2) In computing the period of limita- 
tion for an appeal or an application for 
leave to appeal or for revision or for 
review of a judgment, the day on which 
the judgment complained of was pro- 
nounced and the time requisite for ob- 
taining a copy of the decree, sentence or 
order appealed from or sought to be re- 
vised or reviewed shall be excluded. 


(3) Where a decree or order is ap- 
pealed from or sought to be revised or 
reviewed, or where an application is 
made for leave to appeal from a decree 
or order, the time requisite for obtain- 
ing a copy of the judgment on which 
the decree or order is founded shall 
also be excluded. 

(4) In computing the period of limi- 
tation for an application to set aside an 
award, the time requisite for obtaimng 
a copy of the award shall be excluded. 

Explanation:— In computing under 
this section the time requisite for obtain- 
ing a copy of a decree or an order, any 
time taken by the Court to prepare the 
decree or order before an application 
for a copy thereof is made shall not be 
excluded”, 

The day from which period of limitation 
is to be counted is excluded under sub- 
section (1). The day on which the im- 
pugned judgment is pronounced and the 
time requisite for obtaining a copy of 
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the decree or order appealed from 18 
also to be excluded under sub-sec, (2). 
Under sub-section (3) time requisite for 
obtaining a copy of the judgment on 
which the decree or order is founded is 
also to be excluded. Thus it seems that 
the appellant is entitled to exclude the 
time requisite for obtaining the copies of 
the judgment and decree or order. The 
words ‘time requisite’ used in this Sec- 
tion have not been defined. The ques- 
tion is: what is the time requisite for 
obtaining copies in a particular case, It 
appears to be one of fact and must be 
determined with reference to the facts 
and circumstances of that case and in 
the light of the rules, if any, and also 
of the practice of the court. When there 
has been no mistake, inaction or want of 
bona fides on the part of the applicant 
or his counsel and there is a delay ir 
giving copies due to the negligence or 
rules of the Copying Department, the 
period spent by an applicant in obtain- 
ing the certified copy should be regard- 
ed as ‘time requisite’, In the present 
case the appellant made the application 
on 6th October, 1980 and he was asked 
to collect the same on 14th October, 
1980. But in fact the Copying Depart- 
ment had prepared and completed the 
certified copy on 9th October, 1980 as is 
apparent from the endorsement contain- 
ed on the certified copy. Ordinarily the 
period from 6th October, 1980, when the 
application was made, to 9th October, 
1980 when the copy was ready is the 
‘time requisite’ for obtaining the certi- 
fied copy. But when for no fault of the 
applicant, the Copying Department ask- 
ed him to visit on 14th October, 1980 for 
collection of the copy, it seems that the 
period from 10th October, 1980 to 14th 
October, 1980 must also be taken as the 
‘time requisite’ for obtaining the copy of 
the impugned judgment and order. The 
appellant has not been negligent. He is 
entitled to clear 60 days to make up his 
mind whether he would like to file an 
appeal or not. If any time is spent in 
obtaining the copies on account of any 
action or inaction of the Copying De- 
partment, the-applicant cannot be blam- 
ed, Thus it seems to me that in the pre- 
sent case when the application was made 
on 6th October, 1980 and the Copying 
Department directed. the appellant to 
visit the agency for collection of the 
copy on 14th October, 1980, the appel- 
lant is entitled to exclude the entire 
period from 6th October, 1980 to 14th 
October, 1980 as the ‘time requisite’ for 
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obtaining the certified. copy. If this 
period is’ excluded the Appeal is within 
time. sees 
‘2. Learned vai for the respondent 
submits that the appellant has not ‘been 
pursuing the matter diligently, ‘that the 
application for obtaining the certified 
_|copy was made on 6th October, 1980 
while the impugned order was passed on 
llth August, 1980. The objection has no 
merit. The party is entitled. to apply 
for the cértified copy as and when he 
likes after passing of the judgment. and 
decree or ‘order. In any case he has to 
make an application for obtaining certi- 
‘fied copies before’ the expiry ‘of the 
period of limitation fixed for filing an 
appeal. In the present case the applica- 
‘tion for obtaining the copy was filed be- 
fore the expiry of the period of limita- 
tion. 
clude the time requite in obtaining the 
certified: copy, After obtaining the. certi- 
fied copy the applicant is entitled to 
consider and take a decision to, file an 
appeal - Thus, I find that there is no 
negligence or ‘want of inaction or want 
of ‘bona fides on the part of ‘the -appel- 
lant,‘ Thus I am of the view that the 
appellant is entitled to exclude the time 
from 6th October, 1980 to 14th October, 
1980 during which period. the application 
for obtaining the copy was pending with 
the Copying Department. The copy. was 
collected’ on` 15th’ October, 1980 but the 
appellant is not entitled to exclude ` an- 
other day i.e. 15th October, 1980 when 
he’ collected the copy. -Thus 'Ī hold that 
the present appeal is within time. There 
will be no order as to costs, 


Order accordingly. 


' AIR 1981 DELHI ines 
‘AVADH BEHARI ROHATGI, J. =. 
. The Union of India, Claimant v..’Smt 
Jaswant Kaur and others, Respondents. 
_ LA. No, 710 of 1980 in Suit No. 626-A 
; of 1978, D/- 16-1-1981. 3 


Arbitration Act (10 of 1940), sS. 17 — 


Dispute between Union of India and a 


contractor: — Award ‘authorising recov- 


ery of amount from estate of deceased. 


contractor in the’ hands of his legal re- 
i presentatives — Son of deceased a Govt. 
contractor; m his individual capacity — 
-Amount ` “could not be recovered from 
amount due to son from Govt. on con- 
tracts undertaken by him — Order pass- 
pone ne oa Narn Mame ee Cen ae 
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Union of India v, Jaswant Kaur 


The applicant -is entitled to ex-. 


ALLE. 


ed in another case between parties auth- 
orising Govt, te withhold amounts. due te 
contractor on various contracts .— Not 
res judicata, (Civil P. C. (1908), S.. 11). 
Where the award in-a dispute betweel 
the contractor’ and the- Union of India 
authorised recovery of the amount due 
from the contractor in the hands of ‘his 
legal representatives as the contractor 
died when the reference was made, the 
amount could not be recovered from the 
son of the deceased contractor. who was 
a Govt, contractor in his own right. to. 
whom an amount was due from the Gov- 
ernment om account of work done by 
‘him for the Government in his individual 
capacity. ~ Further, the order passed in 
another case ` between the parties’ auth- 
orising the Government -to withhold 
amounts due to the contractor on -vari- 
ous contracts would not operate as res 
judicata, (Paras 9, 10 and’ 11) 
Cases Referred : Chronological Paras 
(1980) Suit No, 1090-A of 1978, D/- 9-9- 
1980 (Delhi) 10. 
AIR 1974 :SC 1265 ` . - 6 
‘ORDER :— -One Harbhajan Singh was 
a Government, contractor, He was doing 
work for the Government. The peti- 
tioner, ` Union of India, . hada dispute 
with him. In terms of clause 25 of the 
agreement entered into between Har- 
bhajan Singh and the Union of India the- 
dispute was: referred to the sole arbitra- 
tor Mr, N. C. Gupta of the Ministry of 


Works & Housing. The arbitrator made 


an award of Rs, 20,958.50° in favour of 
the Union of India, 

2, At the time the matter was refer- 
red to the arbitrator, Harbhajan Singh 
had died leaving behind him, four sons, 


-two . daughters arid a widow. The heirs 


appeared: before ‘the arbitrator. He heard 
them.’ He came to the conclusion that 
a sum of Rs, 20,958.50 was due to the 
Union of India from the’.deceased Har- 
bhajan Singh, In his-award he said; ‘In 
view of my findings on the foregoing 
claim/counter-claims, I` hereby award 
that the claimant (Union of India) is en- 
titled to a sum of Rs. 20,958.59 to be re- 
covered. from the estate of the deceased 
Shri ‘Harbhajan Singh in the hands of 
the present respondents in full and- final 
settlement : of the above claims and 
counter-claims.” This was his award 
dated 28-3-1978. The- arbitrator filed the 
award in court. The respondents, name- 
ly, sons, daughters. and widow’ of Har- 
bhajan Singh have filed objections. to the 
award for its ‘setting aside, 
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3. Now the legal representatives of 
Harbhajan . Singh who ‘are respondents 
herein have made an application to this 
court under Section 4} (b) read with 
Schedule 2 of the -Arbitration Act and 
Order 39, Rules 1 and 2 and Sec, 151, 
Civil P. C. They: complain of an office. 
memorandum dated 8-2-1980 issued -by 
the C, P. W. D. of the Government of 
India. The memorandum reads as 
under : 


“On account of arbitration awards in 
favour of Union of India against Shri 
Harbhajan Singh (deceased) Contractor 
(through his legal heirs) and also due to 
minus final bill, an amount of Ru- 
pees 20,958.59 plus Rs. 63,373.55 P. and 
Rs, 50,969.34 P. ie. Rs. 1,35,301.48 P. 
(Rupees one lac thirty. five thousand 
three hundred one and paise forty eight 
only) as per details of the works given 
below, have become due from the party. 
The Divisional Officers are, therefore, re- 
quested to withhold the. said amount 
whatever may be available with them as 
payable to the above contractor, and his 
legal heirs as per statement attached, or 
due for payment to them on account of 
any award for any works made ip their 
favour and to very kindly intimate this 
office the amount so withheld.” 

4, Sampuran Singh, respondent No. 2 
is one of the sons of Harbhajan Singh. 
He has made an affidavit that he is a 
registered Government contractor in his 


„own right and in his personal capacity 


he has entered into several contracts of 
various works with the Union of India. 
Various amounts under these contracts, 
he says, are due.to him from the Union 
of India. But by reason of the office 
memorandum the Government is refus- 
ing to pay the money under the run- 
ning bills which have fallen due to him. 
This is his’ complaint. In other words, 
what is challenged is the validity of the 
above office memorandum, He prays that 
the court should restrain the Union ‘of 
India from giving effect to the office 
memorandum. dated 8-2-1980, 

5. ‘Clause 29 (a) of the conditions of 
contract provides: 

“Any sum of money due and payable 
to’ the: Contractor (including security de- 
posit returnable to him) under this con- 
tract may be appropriated by the Govern- 
ment and -set-off against claim of the 
Government for the payment of a sum 
of money arising out of or under any 
other contract.made by the contractor 
with the Government.” ` 


. working for the Government in 
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“6, Apparently it ıs on `the strength’ of 

this clause that'the Government is refus- 
ing to pay the running bills of Sampuran 
Singh. What does this clause mean? 
What is:its precise scope? This .clause 
has been productive of much litigation 
in our courts. - It has again and again 
been interpreted by various Judges. 
It was the subject. of direct deci- 
sion by the Supreme Court in Union of 
India v. ‘Air Foam Industries (P.) Ltd., 
AIR 1974 SC 1265. But the question 
that now arises for decision has not been 
considered :in any of the cases, . The 
question is whether the Government has 
a right to refuse payment to Sampuran 
Singh of money due to him on account 
of work done by him for the Govern- 
ment in his individual capacity. 


T. .Sampuran Singh says that he is a 
‘contractor in his own right. He has been 
a contractor for many years. He started 
1965 
when ‘his father was alive and has been 
in this business since then, Jf there ‘1s 
any claim of the Government against his 
father Harbhajan Singh the same can be 
recovered from him (Sampuran Singh) 
only if he has inherited. the estate of his 
father and to the extent of the assets in 
the hands. But .from the money that is 
due to him ‘in personal capacity. the 
amount due from Harbhajan Singh can- 
not be recovered. The clause does not 
authorise the Government to appropriate 
and adjust an amount due to Sampuran 
Singh for the work done by him towards 
what is due to the Government from 
Harbhajan Singh, The office memoran- 
dum says that from the legal representa- 
tives of Harbhajan Singh the amount 
may be recovered even though the 
amount may be due to them for the 
work done by them for the Government. 
This. office memorandum obviously goes 
beyond the terms of clause 29 (a). If 
any money is due to Harbhajan Singh 
the Government can certainly recover its 
claims from that amount, 
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-ment may refuse to pay that amount to 


the heirs of Harbhajan Singh on the 
ground that Government has a claim 
against Harbhajan Singh. - But it has no 
such right if the money is due to Sam- 
puran Singh in his personal capacity for 
the work done by him which has nothing 
to do with Harbhajan Singh or with his 
estate. : 


8. Counsel for the Union of India re- 
ferred me to the. definition of the term 
‘contractor’ in clause. 2 (c) The defini- 
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tion says: “the contractor shall mean 
the individual or firm or company, whe- 
ther incorporated or not, undertaking 
the works and sali include the legal 
personal representatives of such indi- 
vidual or the persons composing such 
` firm or company, or the successors of 
such firm or company and the permitted 
assigns of such individual or firm or 
firms of company.” This definition does 
not enlarge the scope of Section 29-A 
which I have set out above. The term 
‘contractor’ certainly includes his legal 
representatives. But if the legal repre- 
sentative is doing work as an indepen- 
dent contractor, in his owr right, 
in his own individual capacity 
then he is nota legal representa- 
tve of the deceased in the sense ın 
which the term defines it. He is a dif- 
ferent man altogether. He has a differ- 
ent legal capacity. The clause does not 
authorise the Government to recover 
the amount owing by X from Y. Y may 
be the son of X. But if he is doing work 
in his personal capacity the money due 
to him can neither be withheld nor ad- 
justed nor appropriated on the ground 
that money is due from X. If any estate 
has come into the hands of Y from X 
the Government will have a separate 
remedy in a court of law. 


9, The arbitrator Mr. Gupta was 
clearly conscious of the legal position. 
He made it abundantly clear at the end 
of the award that the respondents, name- 

ly, the sons, daughters and widow are 
~ liable for Rs. 20,958,59 only as legal re- 
presentatives to the extent of “the estate 
of the deceased Shri Harbhajan Singh in 
the hands of the present respondents.” 
The amount due to Sampuran Singh 
under contracts which he is executing or 
has executed cannot be said to be part 
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of the estate of the deceased in his 
hands. That is his own money. It has ` 
nothing do with his father. It cannot 


therefore be withheld or appropriated or 
adjusted, This is how I read clause 29-A. 
The office memorandum must therefore 
be held to be bad as ultra vires of cl. 29. 
Not only this, It also goes against the 
award of Mr. Gupta. 


10. Counsel for the Union of India re- 
ferred me to an order of J. D. Jain, J. 
in another case, Suit No. 1090-A of 1978, 
between the parties where in his order 
dated 9-9-1980 he said that “there can- 
not be an injunction against withholding 
of amounts due to the respondents under 
various contracts as such, but the Union 
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of India cannot legitimately appropriate 
or adjust amount due to the respondents 
in various contracts against their claims 
under the contract in dispute.” Counsel 
says that this order operates as res judi- 
cata under Section 11, C.P.C. I do not 
agree. The matter in dispute before 
Jain, J. was different from what is in 
dispute before me. Another award was 
in question before him. This award of 
Rs. 20,958.59 of Mr, Gupta was not m 
question before Jain, J. The principle 
of res judicata will not apply. Jain, J. 
has not said that you recover from Peter 
what is due from Paul. No one can say 
this. The clause does not say this, The 
award does not say this. The 
award limits the liability to Harbhajan 
Singh and his estate in the hands of the 
legal representatives. This is the mean- 
ing of the clause read with the definition 
of the term “contractor”, In view of the 
explicit direction in the award of the 
arbitrator the Government cannot re- 
cover money from Sampuran Singh due 
to him in his individual capacity and 
not as the legal representative of Har- 
bhajan Singh. The offending direction in 
the office memo is that the divisional 
officers have been asked to withhold the 
amounts payable. to “legal heirs or due 
for payment to them on account of any 
award for any works made in their 
favour” regardless of the fact whether 
they have inherited any estate from the 
deceased or not. In so far as the memo. 
directs that the amounts “payable to thej- 
above contractor (Harbhajan Singh) or}. 
due to him under the awards be with- 
held there can be no objection. This is 
the correct legal position, 


11. So the true legal issue is: What 
is the width of the clause?.The contract 
restricts the freedom of action. The 
parties must walk in the narrow way. 
No Government official in the heirarchy, 
high or low, can overstep the limits oi 
the agreement. Under clause 29-A the 
contractor says to the Government “You 
can have your claims against me, my 
estate and my legal representatives pro- 
vided they inherit my estate.” The 
clause goes thus far and no further, 


12, For these reasons I restrain the 
Union of India from giving effect to the 
office memorandum dated 8-2-1980. I 
make it clear that if there is any amount 
due to Harbhajan Singh the Government 
may withhold that amount. But if any 
amount is due to Sampuran Singh in his 
individual right and in his personal 
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capacity that cannot be withhold under 
the. office memorandum. If there is any 
dispute between the Government and 
Sampuran Singh the Government may 
withhold the amount on that account, 
but they will not adjust the same till 
the matter is decided by the arbitrator. 


Order accordingly. 
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AVADH BEHARI ROHATGI, J. 
M/s. National Small Industries Corpn. 
Ltd., Petitioner v. M/s, National Metal 
Craft, Delhi and others, Respondents, 


O. M. P. No. 124 of 1980, D/- 5-1-1981. 


Arbitration Act (10 of 1940), Ss, 3, 8, 
9 and 20, First Sch, Part I — Arbitra- 
tion agreement Arbitration clause 
only providing for reference of disputes 
to arbitration Arbitrator appointed 
by a party without obtaining consent of 
the other — Appointment of arbitrator 
is invalid — S. 9 is not attracted. 


Where a party to an agreement with 
an arbitration clause which provided 
only for reference of the disputes to 
arbitration, appointed an arbitrator to 
settle certain disputes and informed the 
other party about the appointment and 
the arbitrator appointed started func- 
tioning, the appointment was invalid for 
not obtaining’ the consent of the other 
party to such appointment and for not 
following the procedure under Section 8 
or alternative procedure under Sec, 20 
on the other party failing to concur in 
the appointment. (Para 7) 


If the agreement merely provides that 
the dispute shall be referred to arbitra- 
tion, the reference shall be made to a 
single arbitrator. If the agreement does 
not provide for the number of arbitrat- 
ors and the mode of their appointment, 
it will be assumed to be one for refer- 
ence to a single arbitrator by reason of 
Part I of the First Schedule, and the 
mode of appointment taken necessarily 
to be consent of parties, and if the par- 
ties do not concur in the appointment, 
the court will make the appointment, 

. Ee (Para 6) 
Cases Referred : Chronological Paras 
AIR 1953 Cal 488 6 


S. C. Dhanda, for Petitioner; Ravinder 
Nath (for Nos, 1 to 5) and K, P, Singh 
(for No, 6}, for Respondents, 
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ORDER :— This is an application 
under Sections 5, 11 and 33 of the Arbi- 
tration Act. 

2, The parties entered into an agree- 
ment dated 24th February, 1978, One of 
the terms of this agreement is as under: 

“If at any time any question, dispute 
or difference, whatsoever shal] arise be- 
tween the parties to this agreement, 
upon, in relation to, or in connection 
with this agreement, either of the par- 
ties may give to the other notice in 
writing of the existence of such question, 
dispute or difference and the same shall 
be referred to arbitration and such sub- 
mission shall be deemed to be a sub- 
mission under the relevant provisions of 
the Arbitration Act of 1940 or any sta- 
tutory modification or re-enactment 
thereof. The award so given shall be 
final and binding on both the parties. 
The venue of arbitration shall be at 
Delhi.” f 

3. This is an arbitration clause, Act- 
ing under this clause respondents 1 to 5 
in their notice dated 10-4-1980 informed 
the petitioners that they have certain 
disputes with them which have remained 
unsettled. The notice then said that in 
terms of this clause they were appoint- 
ing Shri K. K. Khullar, Respondent 
No. 6, as arbitrator in the above case to 
adjudicate upon the dispute. This notice 
ended by saying: “You are hereby call- 
ed upon to agree to the said reference 
in accordance with the arbitration agree- 
ment for the settlement of the said dis- 
putes.” 


4. Shri Khullar then started the pro- 
ceedings, He gave notice to the peti- 
tioners to appear before him, 

5. The petitioners have brought this 
petition alleging that the appointment of 
Shri Khullar at all events is invalid and 
he cannot act as sole arbitrator. In my 
opinion, there is substance in this con- 
tention. 

6. On behalf of respondents 1 to 5 
counsel relies on Sections 8 and 9 of the 
Arbitration Act. Obviously Section 9 has 
no application, Section 9 speaks of an 
arbitration agreement where the refer- 
ence is to two arbitrators. Part I of the 
First Schedule read with Section 3 raises 
a presumption in favour of a reference 
being made to a single arbitrator unless 
contrary intention appears from the 
arbitration agreement. If the agreement 
merely provides, as here, that the dis- 
pute shall be referred to arbitration, the 
reference shall be made to a single arbi- 
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trator. If the agreement does not pro- 
ide for the number of arbitrators and 
the mode of their appointment, it will 
be assumed: to be. one for reference to 
a single arbitrator -by reason of para I 
of the First Schedule, and the mode of 
appointment taken necessarily to be con- 
sent of parties, and-if the parties do not 
concur in the appointment, as is the case 
the court will make the. appoint- 


















T.  Sub-section (2) of Section 8 lays 
down the procedure. Any party to the 
arbitration agreement may serve a notice 
the other to concur in the appoint- 
ent of an ‘arbitrator. If no appoint- 
iment is made within 15 clear days after 


moved. The party who gave the notice 
has to make an application to the. court. 


‘point an arbitrator who shall have like 
power to act in the reference and to 
make an award as if he had been ap- 


case. respondents’ have 
- think mistakenly, under Section 9 


case. The appointment of Shri Khullar 
is invalid because it is unilateral and 
as made without any application to the 
court either under Section 8 or Sec, 20 
of the Act. Section 20 is an alternative 
procedure, “Instead of proceeding under 
Chapter If’ a party may proceed under 
Section 20. - 


8 I have therefore ‘come to the con- 
clusion that the respondents themselves 
cannot appoint . Shri Khullar as sole 
arbitrator, Nor .does he become sole arbi- 
trator because the petitioners did’ not 
concur in his appointment. I am clearly 
of opinion that the aeons of Shri 
Khullar is invalid and he has no power 
to act as sole arbitrator. He has no 
authority to decide the dispute. 


9. For these reasons, I accept- the : ap- 


plication and set aside the appointment 
of respondent No. 6, Shri Khullar. The 
parties are, however, left to bear ‘their 
own costs, 

Order accordingly. 


i 
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L C. Industries Ltd, v. Registrar of Trade Marks, Bombay 


Įservice of the notice, the court -has to be- 


which has no application to the: present © 


A. LE, 
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AVADH BEHARI ROHATGI AND 
CHARANJIT TALWAR, JJ. 
Imperial Chemical. Industries Limited 


‘and another, Petitioners v, The Registrar . 


of Trade Marks, Bombay, . and another, 


Respondents. 
Civil Writ Petition No. 
D/- 11-12-1980, `- 


Trade and Merchandise Marks Act 
(43 of 1958), S. 49 (3) — Application for 
registration as registered user of trade 
mark refused by Govt, by reciting. words 
of- relevant section — No reasons given 
for refusal — Order is liable to be. 
quashed. 77 


' Where the application for registration 
as registered user of trade mark by a 
Company was refused by the Govt, on 
the grounds of “interests of general pub- 
lic and the development of indigenous 
industry in India” ie. by reciting the 


1388 of 1980, 


- words of the’ relevant section of the sta- 


tute without giving any reasons for re- 
fusal the order of rejection was liable to 
be quashed, ATR 1980 Delhi 200, Rel. 
on, - (Para 14) 

The necessity for administrative auth- 
crities to provide a ‘statement of reasons 
is a fundamental -principle of administra- 
tive law. The requirement of reasons is 
not limited to ‘formal proceedings in 
Courts, it extends to all determinations, 
The enabling statute is generally vague 
and general in its wording. It is the 
business of the administrative authority 
to apply the principle which the legisla- 
ture -has indicated only in a general way 
to the particular facts of the case þe- 
fore it. This purpose is frustrated, if the 
authority’s orders are no clearer than 
the statute itself The authority 
must give a reasoned opinion. A losing 
party has a right to know why he lost 
his case. The; requirement of reasons 
meets the elementary demand of -those 
injured by the authority’s decision to be 
told “the reason why”. Reasons serve 


“as an explanation to the parties as ta 
_ the basis for the decision. . 


(Paras 7, 8) 


Further, reasons’ requirement facilitates 
judicial review, without them a Court 
cannot adequately perform its reviewing 
function; the Court must know what a 
decision means before it becomes the 
duty of the Court to say whether it is 


. right or wrong. If there are no reasons, 


the record ‘speaks’ only with the 
CY/DY/B702/81/SMA/SNV. - 


tin- 
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scrutable face of a ‘sphinx’, In such cir- 
cumstances the silence of the order ren- 
ders it pragmatically impossible for the 
‘Cour to Renee its function of review. 


(Para 9) 
Cases Referred : Chronological Paras 
AIR 1980 Delhi 200 ` 11, 18, .14 


AVADH ` BEHARI ROHATGI, J, :— 
In these four cases the petitioners raise 
substantially one point. Their grievance 
is that they have not-been given a rea- 
sonable opportunity of being heard be- 
fore making the orders. which prejudi- 
cially affect them. In each case the first 
petitioner is the registered proprietor of 
the trade mark in India. The second 
petitioner is the proposed registered 
user. Under Section 49 of. the Trade and 
Merchandise Marks Act, 1958':: (the Act) 
the registered proprietors and the pro- 
posed registered users jointly applied to 
the Registrar of Trade Marks in the pre- 
scribed form for the registration ‘of the 
second petitioner as registered user of 
the stated trade mark or trade marks. 


This .application was refused by the: 


Central Government. 

2, The Government issued a notice to 
the petitioners on their applications, The 
notice was substantially : in the same 
form in all the cases, The relevant por- 
tion of the notice is as under: 

“The Government of India proposes to 
refuse the above application on the 
grounds that having regard to all the 
circumstances of the case, the variation 
of registration as Registered User sought 


by the Applicants is not in the ‘interest. 


of general’ public and the qeveiopment 
of indigenous industry: in India.” 

3. After this notice the Central Gov- 
ernment gave a hearing to the peti- 
tioners, Thereafter they -communicated 
to the petitioners their, decision that 
their applications have -been refused, The 
letter communicating the decision is in 
these terms: ` 


- “With reference to the pova matter, 


I have to state that the Central Govern- 
ment have carefully considered. the 
aforesaid applications in the light of the 
facts of the case and the arguments ad- 
vanced at the hearing held on 6th July, 
1979 and have directed the Registrar of 
Trade Marks to finally refuse the appli- 
cation on the ground already set out in 
this office letter No. PR (RU-457 to 461) 
6635 dated 17-2-1978. In the circum- 
- stances the aforesaid applications are re- 
fused in pursuance of Secuon 52 2) ot 
the Act,” 
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- 4. These facts: are taken from the 


-petition of Imperial Chemical Industries 


Ltd.. (C. -W. No. 1388 of 1980) and may 
be taken as illustrative of the. three 
other cages, 


'5.- The complaint of the- petitioners is 


that except reciting the words of the 


statute they have pot been informed of 
the grounds on which their applications 
have been rejected. Now Section 49 (3) 
says: $ = = $ 

“(3). On ‘receipt of an application 
under sub-section (2), the Central Gov- 
ernment, having regard to all the cir- 
cumstances’ of thè case and to the inter- 
ests of the general public, and the dev- 
elopment of any industry, trade or com- 
merce. in India, may direct the 
Registrar —_ 

(a) to refuse the application; « or 

(b) to acċept the application either ab- 
solutely or subject to any -conditions, re- 
strictions or limitations which the 
Central Government may think proper 
to impose; 

.Provided that no direction for refus- 
ing the application or for its acceptance 
conditionally shall be made unless the 
applicant has been given an opportunity 
of being heard.” 


6. The complaint in substance is that 
though a hearing was afforded by the 
Government to the petitioners, it was an 
empty -formality because the petitioners 
were. never informed of the grounds on 
which the Central Government came to 
the conclusion that te accept the appli- 
cation. will be -against the interests. of the 
general public or the development of 
indigenous industry in India, 


4, The necessity for administrative 
authorities to provide’ a statement of 
reasons is a fundamental principle of 
administrative law. The requirement. of 
reasons is not limited to formal proceed- 
ings in courts; it should extend to all 
determinations,’ The enabling statute 1s 
generally vague and general in. its. word- 
ing. It is the busimess of the -admin- 
istrative authority to apply the principle 
which the legislature has indicated only 
in a general way to the particular facts 
of the case before it. This purpose is 
frustrated if the authority’s orders are 
no clearer than the statute itself. The 
authority must give a reasoned: opinion. 

court can compel the authorities to 
articulate the basis of their action, This 
tule stems from the need for courts to 
know what it-is. that an authority: has 
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determined in order that they may know 
what to review. Unexplained decisions 
leave the public in the dark on the rea- 
sons which led to them, More important, 
permitting them is an open invitation to 
arbitrary action. The obligation to give 
a reasoned decision is a substantial check 
upon misuse of power, <A decision sup- 
ported by facts, circumstances, and rea- 
sons is much less likely to be a product 
of caprice or careless consideration, Re- 
quiring articulation of the reasoning pro- 
cess evokes care on the part of the de- 
cider, 

8. In the second place, a losing party 
has a right to know why he lost his case. 
The requirement of reasons meets the 
elementary demand of those injured by 
the authority’s decision to be told ‘the 
reason why”. Reasons serve as an ex- 
planation to the parties as to the basis 
for the decision. 

9. Thirdly, and this is the point most 
frequently emphasized, is the role of the 
reasons requirement in facilitating judi- 
cial review; without them a court cannot 
adequately perform its reviewing func- 
tion: we must know what a decision 
means before the duly becomes ours to 
say whether it is right or wrong. If 
there are no reasons, in Lord Summer’s 
famous phrase, the record “speaks” only 
ith the ‘inscrutable face of a sphinx’. 
In such circumstances the silence of the 
order renders it pragmatically impossibie 
for the court to perform its function of 
review. 

10. Take these cases, To say that the 
application is rejected because it is “aot 
in the interest of the general public and 
the development of indigenous industry 
in India” is merely to parrot the. lang- 
uage of the. empowering statute, The 
order is not accompanied by any reason- 
ed opinion. The cryptic order is far from 
a well-founded, reasoned decision, On 
the other hand it is a good illustration 
of a ‘delphic’ determination. 

11, This precise point was decided by 
a Division Bench of this court in J. M. A. 
Industries v. Union of India, AIR 1980 
Delhi 200. The court held that a mere 
repetition of the statutory language of a 
particular section, Section 49 (3) as in 
this case, does not amount to giving rea- 
sons for the refusal of the application. 
The Government have refused the appli- 
cation of the petitioners on the grounds 
of “interests of the general public and 
the development of indigenous industry 
in India.” From these words it is not 
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possible for the petitioners to have a 
true idea as to what facts or circum- 
stances or reasons arising out of their 
application could be described as falling 
under these two heads: (1) interests of 
the general public; and (2) the develop- 
ment of indigenous industry in India 
These general phrases cannot indicate 
the facts which have to be rebutted by 
the petitioners. Before the petitioners 
can argue their cases effectively before 
the Central Government in answer to 
the notice sent to them they must be 
told about the facts on which the 
Central Government thinks that it will 
be against the interests of the general 
public or the development of the indi- 
genous industry to allow the application 
of the registered user. If the petitioners 
are merely asked to argue the case be- 
fore the authority they cannot be ex- 
pected to imagine all the possible cir- 
cumstances and facts which may be in 
the mind of the Government and which 
in their opinion are prejudicial to pub- 
lic interests or the development of indi- 
genous industry. The administrative 
authorities have therefore to be a little 
more articulate and explicit. They have 
tc give reasons sothat the petitioners can 
know how and why the acceptance of 
their applications will stunt and not 
promote the growth of the industry in 
India, 


12, In administrative law civil ser- 
vants have stubbornly resisted any idea 
of giving reasons, though statutes have 
increasingly imposed a duty to give 
reasons for certain types of decisions, 
usually those made after a formal hear- 
ing. The giving of legal reasons for 
their decisions by judicial and quasi- 
judicial persons and bodies is a matter 
of great importance. Parties are more 
likely to be satisfled if the reasons are 
set out, 


13. There is one difference between 
these cases and the case of J. M. A. In- 
dustries, (AIR 1980 Delhi 200). In the 
case of J, M. A. Industries reasons were 
disclosed by the Government in their 
counter-affidavit, though they did not do 
so in the order communicated to the 
petitioners before they brought the writ 
petition. At the hearing the learned 
Judges thought that the reasons given by 
the Central Government in the counter- 
affidavit were good reasons. What they 
then did was that they directed the Gov- 
emment to give J. M. A. Industries an 
opportunity of hearing so that they may 
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be able to show that the reasons dis- 
closed in the counter were not good rea- 
sons to refuse their application. In the 
present four cases we asked Government 
counsel to show us if there are any rea- 
sons contained in the Government files. 
He fairly stated that except what has 
been said in the notice and the order, 
there is nothing more in the files ot 
these cases, 


14, Therefore, we direct the respon- 
dents to give reasons of the grounds on 
which they propose to refuse the appli- 
cation, They will state why it is against 
public interest and how it will hinder 
and not help the development of indus- 
try, if these are the two main grounds 
on which they propose to refuse the re- 
gistration. They will give facts, circum- 
stances and reasons in their order so 
that the petitioners are able to know the 
official view point and counter them by 
placing before the Government the In- 
‘dustries’ case. After giving reasons the 
Government will afford an opportunity 


fore the authority in all the four cases. 
The Government will then give its deci- 
sion and reasons therefor. We hasten 
to add that the administrative authorities 
have not to write judgments as do courts 
of law. They should only indicate the 
actual facts on which the action is pro- 
posed to be taken or on which the deci- 
sion is based. In a word, what is the 
good justification for its action, As was 
said in J. M. A. Industries case (AIR 1980 
Delhi 200): “It is this tendency of admin- 
istrative authorities of informing the 
petitioners only ofthe conclusion and not 
the reasons for’ the conclusion which 
- create dissatisfaction and which compels 
the affected persons to challenge the 
orders of the Government in courts.” 


(p. 205), 


15. In the result the impugned orders 
„in all the four cases are quashed, _ The 
matters are remanded to the authority 
who will redecide them in the light of 
the observations made in the judgment. 
The parties are left to bear their own 
costs, 





“Order accordingly. 
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Union, of India and another, Appellants’ 
v. M/s. Vijay Construction Co., Meerut, 
Respondent. 

F. A. O. (O. S) 95 of. 1980, D/- 39- 9- 
1980.* 


Arbitration Act. (10 of 1940), Secs, 20 
and 37 — Limitation Act (1963), Sec, 5 
and Article 137 — Application under 
Section 20 — Period of limitation — 
Governed by Article 137 — Three years 
from date when contract was rescinded 
and not from date of issue of notice of 
other party to appoint arbitrator, De- 
cision in Suit No, 989 of 1978, D/- 15-2- 
1980 (Delhi), Reversed, Decision in Suit 
No, 308-A of 1978, D/- 2-2-1979 (Delhi), 
Overruled, f 


Section 37 (1) of the Arbitration Act 
provides that all the provisions of Limi- 
tation Act, 1963 will apply to arbitrations 
as they apply to proceedings in Court. 
As there is no specific provision under 
the Limitation Act for an application 
under Section 20 of the Arbitration Act 
to file in Court arbitration: agreement, 
limitation for filing such an application 
is governed by Article 137 which lays 
down the period of limitation of three 
years from the date when the right to 
apply accrues. AIR 1977-SC 282, Foll. 

(Para 5) 


The question of the time of commence- 
ment of arbitration and the question ol 
lumitation for filing an application under 
Section 20 of the Arbitration Act are two 
distinct matters and deal with different 
eventualities, One has no connection with 
the other. Section 37 (3) of the Arbi- 
tration Act deals with claim being with- 
in time before the arbitrator, and it has 
no relevancy to the time within whicb 
and from what date application under 
Section 20 has tobe filed. It is open to 
a party to move an application under 
Section 20 without first giving a notice 
under Section 37 (3). The specific period 
of limitation provided under Article 137 
should and be allowed to be overridden 
by the vague and uncertain eventuality 
if a notice is given under Section 37 (3) 
even though such notice is unnecessary, 





*Against judgment of D. K. Kapur, J. in 
Suit No.-989 of 1978, D/- 15-2-1980. 
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The argument that Section 37 (3) should 
` be read as an exception to the limitation 
Act is without any merit, 
(Paras 7, 9, 10, 11) 
The right | to: apply _ under Section .20 
„accrues to a party to “thé contract con- 
taining arbitration clause on the date 
when the contract- was rescinded by the 
other party thereto and the limitation 
of three years has to be. counted from 
. that date and not from: the- date of notice 
when that.party to -arbitration agree- 
ment serves'a notice on the other. party 
thereto ‘requiring. the appointment of an 
arbitrator. Decision in Suit No.-989 at 
1978 D/- 15-2-1980- (Delhi), Reversed. 
Decision in Suit No: 308-A.of 1978, D/- 
- 2-2-1979" (Delhi), Overruled 


as the application -under Section 20 was 
filed in the ‘bona fide belief that limita- 
tion would run from‘. date of issue of 
notice (application was beyond. 3. years 


‘from date. of rescission -of- contract) the- 


benefit of Section 5 of the Limitation Act 
may be given.’ Considering that the 
single Judge - of the High Court (Delhi) 
has not only in ‘the present case but in 
other cases also -held , that 
‘runs from date of ` issue of notice, the 
‘belief of the applicant cannot. be said to 
be unreasonable: and- as there was suf- 
cient cause, delay was „condoned. - 


(Para 16) 

Cases Referred : Chronological Paras 
(1979) Suit No. 308-A of. 1978, D/- -2-2- 
1979 (Delhi), Bhardwaj Indistries v. 
Union .of India. 43 _ 13, 15 
AIR 1977,SC 282. 7 5,19 
(1971) 2 Cut WR 827 . a oO 
AIR.1960 Cal 6 - ae : os! ae 
AIR 1953. Mad 561- >° e 2. °°. H 
AIR.1949 Mad 559. l © g 


‘AIR 1929 PC 103: 1929 ANLI 254 10 | 
P. K.. Jaitley,‘ for” , Appellants; . pi N. 


Kumar, for : ‘Respondent: $: $ 


SACHAR, ‘J:— This iš- an R 


against the order ‘of the learned single: 


Judge. by which he. has held ‘that’ the ap- 
plication filed’ by the, respondent™ under 
Section 20 of the 
Act) was filed within ' time and -directed 
‘the ‘appointment of the ‘arbitrators in 
accordance with the coriditions of: the 
contract:.- i 


2- Oh th ahs 1973, a matte ‘was 


entered into between the respondent and ~ 


the Union -of India for construction of 
48 units of type I staff quarters at -Mora- 


Union. of India v. M/s. Vijay Construction Co,’ 


© however, 
- 1974, Apparently, the work was not com- 
' pleted and the appellant, therefore; re-- 
-scinded: the contract‘ on-6th December, 


(Paris 13,018) 
Th the instant case it “was prayed that . 


-8th September, 1978, under , 
of the Act for filing the arbitration agree~ 


limitation - 


‘the appeal, but as 


‘Arbitration’ Act (the 


‘there was a view that 
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dabad:: The contract was.. to be complet- 
ed by 9th June, 1974.. This. date was,- 
extended to: . 5th: December, . 


1974. . The respondent sent.‘a: notice D/- 
17th. October, 1976 to. the General 
Manager, Northern Railways,: requiring 
that as per the agreement, he was to-act 
as the sole arbitrator and informing him 
that he may appoint:some one-else as au 
arbitrator,. within.the prescribed period. 
of 15-days from the receipt of the. letter | 


„and: that if no such “ arbitrator was ap- 


pointed within’ the said statutory period 


. the respondent: will proceed under See- 


tion :20 of the Act: or any other provision 
as might be open, A reminder was also 
sent to the appellant who by his letter 
of August 24, 1977, stated that the mat- 
ter was’ receiving active. .. consideration 
and final reply will be sent as early. as 
possible, -No -further communication was 
received: from the appellant. The respon- 
dent thereafter moved an application on 
‘Section 20` 


ment and referring the matter to oo 


-tration. . “y 


3. The- appellant pleaded’ bar ‘of limi- p 
tation, `The learned single .Judge has 
held it “against the appellant and has held 


the’ application to be within time, 


4. The appellant need not. have filed 
explained by Mr. 
Jaitley, counsel for the appellant, a 
number of. matters have been decided on 
this point, the department wants this 
matter to be. finally decided by. this 
Court because the learned single .Judges 
of this- Court have taken contrary views . 
on this aspect of the matter. 


5. S. 37 (1) of the Arbitration Act pro- 
vides that all the provisions of the In- 


dian Limitation Act, 1963 shall apply to 


arbitrations as they apply to proceedings 
in, Court. - There is no specific Article in - 
the Limitation ` Act, 1963, laying down 
the limitation ` ‘for . filing an. application 
under ‘Section 20 of the Act, There is, 
however,’ a` residuary Article 137 which ` 
lays . down a period of limitation óf 


‘three years and the time from which the 


period begins to run is when the right 
to apply accrues, (emphasis supplied), At - 
one time under Limitation Act, 1908, 
the residuary 
Article 181 of the Limitation Act. 
does ‘not. apply ‘to the proceedings under 
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1981. ` Union ‘of India: v. M/s. 
Arbitration. “Act. That position- is no 
longer- correct law in view of Kerala 
State Electricity Board v, T, P. Kunha- 
liumma, AIR. 1977 SC 282, 
down that the interpretation -which -was 
given to Article 181:of Limitation Act, 
1908 on the principle of ejusdem generis 
is not applicable with regard to Arti- 
cle 137 of Limitation Act, 1963. It was 
held that Article 137-of Limitation Act 
will apply to:any petition or any appl- 
cation filed under, any Act to a Ci 
Court. As there’is no specific provision 
under the Limitation Act for an applica- 
tion under Section 20 of the Arbitration 
Act, it is apparent that the time for filing 
an application is governed by Article 137 
of the Limitation Act, - This position’ is, © 
indeed, not ‘disputed by. “the learned- 
counsel for the respondent; Mr. Kumar 
though a half-hearted effort was made 
by Mr. Daljit Singh, appearing in, con- 
nected matter to urge that notwith- 
standing the decision in the Kerala State 
Electricity Board, an -application undèr 
Section 20 of the Act was not governed 
by the Limitation. Act’ and there was no_ 
limitation period, as according to the 
counsel Section 20 is merely a proce- 
dural section, The argument is unac~ 
ceptable, In view’ of the Supreme Court 
decision, it is.no longer open.to urge ‘thal 
the applications under the Arbitration 
Act which are filed in civil court are not 
governed by the Limitation Act, To -be ` 
fair to Mr. Kumar, who argued the main 
matter, 
subscribe to this untenable 





‘proposition 


and conceded that an’ application under : 


Section 20 would be governed by Art- 
cle 137 of the Limitation Act, But 
nevertheless he urged. that the petition 
under Section 20 of the Act.is within 
time’ as the time from. which the period. 
begins to run did not: start earlier than 
17th November,:- 1976, when the notice 
was given by the respondent and as the 
application was moved on-4th September, 
1978, it is well within- time, š Š 


6. The real controversy “is. hen the 
right to apply under: “Section 20 of the 
Act is deemed to accrue. The.. respon- 
dent himself understood. that the cause 
of action had arisen: to him on 6th De- 
cember, 1974, when the contract was 
rescinded. and so stated specifically in 
para 8 of. the application under Sec, 20 
of the Act -where -he stated that the 
cause of action accrued to him when -the 
Union oft India illegally rescinded the 
contract on 6th Deco - 1974. Of 


which ‘lays -. 


“Other party thereto a notice. 


‘we may’ note that he did not- 


‘which Section 37 (3) is meant. 
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course, he- also added that cause of ‘action 
also accrued when the notice dated 7th ` 
November, 1976 was sent -by the advo- 
‘cate: of the’ piangi for appiinimet ol 
an arbitrator, 


“J. Mr. Kumar urges . that under Sec- 
tion 37 (3) of the Act, for the purposes 
of the Section and of the Indian Limi- 
tation -Act, an arbitration shall be deem- 
ed to be commenced when one party to 
the arbitration agreement ‘serves on the 
requiring 
the appointment . of an arbitrator and as 
that notice was Sent on 17th November, 
1976, that is the date when the right to 
apply . under Section 20. of the Act would 
accrue in the eventuality of the arbitra- 


Vijay Construction Co, 


‘tor not being -appointed by the other 


party. We cannot agree. This argument 
seems to mix up the question of the time 
of the commencement of the arbitration, 
and the ‘question of limitation for- filing 
application under ae 20, of the Arbi- 
tration Act,”-These are two distinct 
matters and deal with “different eventua- 
lities, One has no. connection with the 
other. Section 37 (3) deals- with .claim 
being within time before the arbitrator, 
which has no relevancy to the time 
within which and from what date ap- 
‘plication under Section 20 has to be 
filed. The whole confusion.in the argu- 
ment arises, ‘from the failure to appreciata 
this distinctiveness of matters, 


8. At one time, it was ‘strongly. con: 
tended: that no purpose would be served 
by sub-section. (3)-of Section 37 if the 
commencement. of arbitration was.to be 
deemed to be from a date, as in the 


. présent case from 17th November, 1976, 


and a period of three years for-limita- 
tion purposes could start from some 
other. date under Article 137 of the 


` Limitation Act. This argument obviously 


the various eventualities foi. 
-One in- 
dication is provided in Section 37 (5) it- 
self which says that where the Court . 
orders that an award-be set aside, afler 
the commencement: of. the arbitravion, 
the period between the commencement 
of thé arbitration’ and the date of the 
order of the Court ishall be excluded. 0 


ignores . 


. computing. the time prescribed by the 


Indian Limitation: Act for the. commer- 
cement of the proceedings, - Another in- 
stance- in which Section 37. (3) would be 
relevant would be to determine whether 
the claim before the arbitrator is- barred 
by time or-not. To take an instance, as 
in the present-case, notice was given on 
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17th November, 1976, and‘even if an 
arbitrator had been appointed in 1978 


and the claim was filed before him by- 


the respondent, it would not be open te 
the appellant to urge that the claim filed 
before the arbitrator in 1978 is time 
barred as it is beyond the period of threa 
years from the date of cause of action 
ie., the rescission of the contract on 6th 
December, 1974, because by virtue ot 
the deeming provision of. Section 37 (3) 
the arbitration would be deemed to 
have commenced from 17th November, 
1976, which date is within time being 
within three years from 6th December, 
1974. Then in Rathakrishnamurthy P, v. 
Balasubramania and Co., AIR 1949 Mag 
559, where the date of alleged breach ol 
contract was 3lst March, 1942, the in- 
vocation of arbitration clause under the 
Arbitation Bye-laws of Merchants’ As- 
sociation on 29th. March, 1945 was held 
to be a date on which the arbitration 
commenced. This authority was follow- 
ed in Khemraj Lakshmichand v. State of 
Orissa, (1971) .2 Cut WR 927. : 


9. One of the arguments urged by the 
counsel for the appellant was that wf 
the period of limitation was not to be 
counted from the date of service of 
the notice under Section 37 (3), this 
may defeat the remedy of having an 
arbitrator appointed by moving an ap- 
plication under Section 20, He gives an 
extreme illustration where notice is 
given -on the last day of three years 
-from the date of rescission of the con- 
tract and then urging that if three years 
are to start from the date of rescission 
of the contract, the party could not 

’ move ‘an application under Section 20 ol 
the Act-and thus would be without 4 
remedy. But then illustration is where 
a situation is created by the party itself 
and the justification for the fear urged 
on account of inaction of the party. It 
is no doubt true that if the party does 
wait till the last. date of limitation te 
give notice and then also wishes to wait 
for some days.to await the reply, he 
would . have lost the remedy under Sec- 
tion 20 in case the other party did not 
agree to the appointment of an arbitra- 
tor. But same -situation will arise even 
‘if the notice is given, say one year earl- 
jer, but the party giving notice does 
not choose to move under Section 20 oł 
the Act within the period of one year. 
The situation brought about by one’s 
own negligence is not only an inapposite 
example but hardly a justification to 
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give different meaning to the plam 
words of the statute. The consequence of 
a party itself delaying to move an ap- 
plication under Section 20-of the Act 
beyond the period of limitation and the 
situation resulting in a party being left 
without a remedy are consequences 
created by its own default and it is un- 
fair to find fault with the draftsmen of 
the legislation for this predicament. 
Moreover, this argument is made obvi- 
ously on the assumption as if it is con- 
dition precedent to moving an applica- 
tion under Section 20 of the Act to first 
give a notice to the other partly under 
Section 37 (3) of the Act. This assump- 
tion, however, is unsupportable:-in law. 
Even the learned Judge accepts that it 
is open to the party to move an applica- 
tion under:Section 20 of the Act without 
having first to give a notice under Sec- 
tion 37 (3) of the Act. If that be so, as 
indeed it is the correct law then obvi- 
ously if there was no arbitration clause 
what a person would do by filing a suit, 
he could in the present case do by filing 
an application under Section 20 of the 
Act, It is not, therefore, correct to equate 
the giving of a notice under Section 37 
(3) of the Act to the filing of a suit be- 


“cause the latter case can be equated only 


to the filing of an application under Sec- 
tion 20 of the Act and limitation can 
only be saved: from the date when appli- 
cation under Section 20 of the Act is fil- 
ed, and not from any earlier date, 
because giving of notice etc, are not es- 
sential conditions.for moving such an 
application. If the view of the learned 
single Judge were accepted there would 


-be no definite or specific period of limi- 


tation laid down for moving an applica- 
tion under S, 20 of the Act. To take the 
present case, if no notice is given under 
S. 37 (3) of the Act, application under 
Sec. 20 of the Act would have to be 
moved within three years from 6th De- 
cember, 1974, the date of breach. If, how- 
ever, a notice is given under S, 37 (3) the 
question will arise whether the limi- 
tation is to start from the date of the 
giving of notice or is to start sometime 
later on, on the ground that the party 
giving notice was justified in awaiting 
the response from the other side. And 
still further, how long a wait is permis- 
sible, and would it vary in each case 


with no definite rule as a guide but 
purely as an ad hoc arrangement. The 
interpretation would make a mockery 


of Section 37 (1) which provides that ali 
the provisions of the Indian Limitation 
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Act: shall apply to arbitrations as they 
apply to proceedings in Court. Because 
in the absence of a firm test when the 
right to apply arises as provided in 
Art. 137 of Limitation Act, it would vary 
with no certainty and be matter of con- 
fusion everywhere, Limitation, if ap- 
plicable must be firm, 


In that connection, reference may with 
advantage be made to Ramdutt Ramkis- 
sen Dass v. E., D. Sassoon & Co., AIR 
1929 PC 103. It may be noticed that 
this was prior to the enactment of 1940 
Arbitration Act and did not contain any 
provision like ` Section 37 of the Act. 
Nevertheless, in dealing with the. ques- 
tion, whether Indian Limitation Act of 
1908 applies to arbitration proceedings, 
the Privy Council observed: 


“Although the 
not in terms apply to arbitrations, they 
think that in mercantile reference, of 
the kind in question it is an imphed 
term of the contract that the arbitrator 


must decide the dispute according to the ` 


existing law of contract............’ 


“Were it otherwise a claim for breach 
of a contract containing ‘a reference 
clause could be brought at any time, ıt 
might be 20 or 30 years after the cause 
of action had arisen although the legis- 
lature has prescribed a limit of three 
years for the- enforcement of such ə 
claim in any application: that might be 
made to the law Courts.” 


This case was followed in Motilal Cha- 
maria v. Lal Chand Dugar, AIR 1969 Cal 
6. There is thus no scope for the argu- 


tion provided under Article 137 of Limi- 
tation Act should be allowed to be over- 
ridden by the vague and uncertain even- 
tuality if the notice is given under Sec- 
tion 37 (3) of the Act even though such 
a requirement ıs not necessary. for 
moving an application under Section 20 
of the Limitation Act. - 





11. Mr. Kumar had urged that Sec-~ 
tion 37 (1) of the Act applies to arbitra- © 


tions, and, therefore, Section 37 (3) carves 
out an exception for the commencement 
of arbitration for the purpose of Limi- 
tation Act and, therefore, notwithstand- 
ing Article 137 of the. Limitation Act, 
the limitation period for an application 
under Section 20 must be read in the 
light of Section 37 (3) of the Act, This 
argument naturally assumes as if the 


provisions of Section 37 (1) are applica- ` 


ble to proceedings before the Court 
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Limitation - Act doss: 


ment that the specific period of limita-. 


“ease the contract was 
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under the Arbitration Act.: This is: a 
misapprehension of the pesition in law. 
The word “arbitration” should be limit- 
ed to proceedings before the arbitrator 
and an application to set aside an award 
being a proceeding in Court cannot be 
held to be an arbitration proceeding. 
(See H. Chandanmull and Co, v. Moham- 
bal M. Mehta, AIR 1953 Mad 561). Sim- 
Uarly, Sec. 37-(1) of the Act in terms 
provides that the provisions of the Indian 
Limitation Act are to apply to arbitra- 
tions as they apply to proceedings in 
Court. In other words, an arbitrator in 
dealing with a matter submitted to him 
is bound to apply the provisions of the 
Limitation Act: Section-37 (:) has no 
reference to an application under the 
Arbitration Act for effectuating a ref- 
erence to the arbitrator, such as an ap- 
plication for filing an arbitraticn agree- 
ment, There is no doubt that cl. (1) of S. 37 
of the Arbitration Act deals only with the 
authority of the arbitrator to deal with 
and decide any dispute referred to him; 
it has no concern with an application 
made to the Court to file an arbitration 
agreement and to refer a dispute to the 
arbitrator, 


Thus, the argument that Section 37 (3) 
of the Act should be read as an excep- 
tion to the Limitation Act is without 
any merit and must be repelled. 


12, Then an application under Sec. 20 
cannot be held to be an arbitration - 
within the.meaning of Section 37 (1). 
As a matter of fact, to all the applica- 


tions which are -moved in a Court under 


the Arbitration Act, it is the provisions 
of the Limitation Act which will appiy. 


13. We have also been referred to a 
decision of D. K. Kapur, J. in Bhardwaj 
Industries v. Union of India, Suit 
No, 308-A of 1978, decided on 2nd Feb- 
ruary, 1979, where the learned Judge 
has expressed the same view. In that 
rescinded on 4th 
March, 1972, and the notice under Sec- 
tion 37 (3) was given on 26th April, 1973. 
But the application under Section 20 of 
the Act which was filed on 4th March, 
1978, was held to be within time on the 
ground that the General Manager, Rail- 
ways repeated the request to appoint 
an arbitrator only on 22nd August, 1977. 
We cannot accept this as a correct view 
of law. This case also will show thej- 
uncertainty and the delay which will 
occur if this view of the learned Judge 


-is to be accepted, 
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14. According, to the learned Judge m 
that. case, the application. under See, 20 
filed in March,. 1978, was well -within 
time because. the limitation, would expire 
only in. 1980, How untenable it is when 
it is. recalled that the contract was re- 
scinded: on: 4th March, 1972, the grievance 
of the: contractor really arises from that 
date and yet the. learned Judge would 
‘permit a period of eight 

. application to he ‘filed. under Section 20 
of the Act. How uncertaim the position 
is will be apparent.-if the reply in «this 
case was: received not in I977, but ‘10 

` 1980, the limitatiom. would be extended 
still further till 1983. This would make 
the applicability. of Limitation -Act tod 
vague to. standi The learned Judge, ac- 
cepts that the existence of a`right . te 
apply. arises when ‘the contract was re~ 
scinded.. But yet- he. postpones the right 


to. move under -Section’ 20::of the Act to, 


the date when- the ‘General Manager of 
the railways: replied rejecting the- resort 
to. arbitration -on the ground that if the 
General Manager had ‘accepted to refer 
the matter ta arbitration. there would 
be no grievance. tæ the ‘contractor, We 
feel there is a fallacy in the reasoning. 
No doubt, if the General Manager, Rail- 


ways accepted. ‘the request’ to: refer the’ 


matter -to arbitration there. would be no 
necessity to move’ the application | under 
. Section 20: of the Act‘ But, this “does 
mot mean that the right to apply which 
. had: accrued to the- contractor om - the. 
date when. the contract. was rescinded: 


is. not, the- starting period for the pur-’ 


pose of- limitation, When. the contractor 
- is informed of the. rescission, he. must 
at. that point of: time take a view whe- 
ther an injury has been caused. to. him. 
Tt he feels:that it is‘not am injury, then 
obviously there is no dispute and-ne 


need to Have recourse’. ‘to any legal re- . 


medy. “But if he feels 
the right to apply -has 
point of time and the same cannot be 
postponed to await the letter from. the 
General Manager. It cannot be sard 
simply because the General 
“may in an eventuality accept the requést 
to- refer the matter’ to - arbitration that 
fio differences had already arisen ‘in the 
sense that an injury has been’ caused to 
` the contractor, ` The right to apply for 


` arbitration | is dependent on a dispute 


‘aggrieved’ then 


, having: arisen; and the. dispute is whe, 


ther the rescission of the contract was 
justified or -not. The learned Judge as” 
-sumes- that it is only if the General 
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years for an - Railways cannot. save limitation 


-under Section 20 of the Act: 


‘accrued at. that. 


Manager ` 
_ rescinded and - 
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Manager rejects the request for arbitra- 
tion that. a dispute arises. We cannot 
agree. ` The dispute between the con 
tractor. and the railway ‘arose on the 
rescission of the contract. Making a 
request for referring the matter to arbi- 
tration.is a demand to refer the dispute 
to the forum which the parties had 
agreed upon. Awaiting reply from the 
which 
had. already started running from the 
aate ot the ‘rescission ot. the contract. 
The rescission of the contract is a clear 
and straight intimation to the contractor 
that his work has not been found satis- 
faetory and the consequences will follow. 
It- is no doubt true that if in pursuance 


ofa notice given, the arbitrator had 
‘been appointed. . by. the ` Railways, no 
_necessity to file an application under 


Section 20 would: have arisen; - But the 
grievance of the contractor. had arisen 
from the date of rescission .of -the con- 
tract. In order to get the relief from 


. the injury: ‘done to- him by the rescission 
of contract, the appointment of an arbi- 


trator was one of the steps, he: had’ to 
take... The -right to: apply and - take 
effective steps had- thus arisen from that 
date. i 

15.. We may notice that in the Judg- 
ment. in areca ‘Industries’ case the 
learned Judge has‘ expressed a doubt 
whether there is any limitation involved 
‘We do not 


find: in the pa of the learned 
single Judge . reference to the 
Kerala, State Electricity, Board’s case 


(AIR 1977 SC 282), where it has been 
held that Article 137 of the Limitation 
Act, applies to all applications under any. 
Act. . In view of. the settled. law, the 
learned’ Judge was. in error in assuming 
that applications under Section- 29 of 
the Act are not governed by the Limi- 
tation Act. As there is no. other _ specific 
provision, Article 137 of the Limitation 


. Act'is the only provision applicable. We 


are thus of-the view that the Tight to 


: apply accrued to the respondent on’ .6th 


December, 1974, when the contract was 
limitation 'has to ` be 
counted from that date. In the normal 
course,- therefore, the application. -filed 
on 4th September, 1978, would be beyond 
time. ..The view of the ` learned ‘singie 
Judge-to the’ contrary cannot,’ therefore, 
be accepted and must be set "aside. - 

46. -Mr. Kumar at ‘this stage orally 


_ prayed for being given the benefit of 


Section 5 of the Limitation Act- as, ac- 
cording to’ him, there - was ` sufficient 
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cause for filing. the application late, He 
ys that application under. Section 20 
was filed on 4th September, 1978, in the 
bona fide- belief ‘that limitation would 
run from the date-of the issue of the 
otice on 17th . November, 1976. Con- 









cannot say that the belief of the respon- 
dent was.in any way unreasonable, The 
learned single Judge ` has, already 
directed the appointment of-the arbitra- 
tor as provided by the arbitration agree- 
ment, We may, however, note the con- 
cessio which was made by Mr. Kumar 


regarding the claim which was filed. 


along with the application, Mr. Kumar 
has stated that he. does not- intend: to 
pursue claims-Nos..6 and 7. The same, 


therefore, may- be deemed to be.deletéed | 


from the list of claims: The dispute 
and the claim which the respondent 15 
claiming will be now restricted to the 
claim filed by him except items. 6 and 
7 which stands deleted: We are not hanpy 
that the Government Agency, like the 


Railways, should deny the citizens right ` 


by taking the plea of limitation, Gov- 
ernmental agencies should normally 
have the matter adjudicated on merits 
and succeed or fail on the 
or otherwise of the claim, ` 

“17. With the observations ‘above, the 
- appeal is dismissed. ¿ There will be no 
order as to costs. 
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Kewal Krishan, Appellant v.. J. Stone 
and Company (India) Pvt, Ltd; New 
Delhi, Respondent: 

S. A. O, No. 274 of. 1978: D/- 4-2-1981. 

(A) Civil P. C. (5 of 1908);.Section 103 
~- Powers of High Court unite the pro- 
visions —— Exercise of. -— 


Under. Section’ 103 the. High Court in 
a second appeal is empowered to. deter- 
mine issues which have not been deter- 
mined by ‘the lower appellate Court or 
both by the Court of first instance and the 
lower © Appellate Court. This can be 
done only -when ‘there is evidence on 
record sufficient ‘for the ` “purpose of pro- 
nouncing a judgment. In the instant case 
it is not contended by ‘eithier of the par- 
ties that the evidence on‘ record is in- 


CY/C¥/B236/81/JDD ; 
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dearned. counsel for the” 
‘that the tenamt has-an inherent right. of 
“appeal after the. matter is remanded and 


justification | 


l Appeal dismissed. ` 
_Cases Referred: 


“Delhi 199 


sufficient. to enable this Court to pro- 
nounce a: judgment, Argument by the . 
respondent 1s 


decided by the Rent Control’ Tribunal. 


' Held that Section 103 of the Code of 
Civil Precedure confers ia discretion upon 
the court to decide any issue which ‘has 


“not been determined by the Tribunal. A- 
‘bare reading of Section 103 shows that 


this Court can decide issues which have 
not been ‘decided by the. first Appellate 
Court, ` Therefore, remand in this :case 


. would only cause delay ‘and also increase 


the costs to the parties.. (Para 6) 

{B) Delhi Rent Control Act (59 of 
1958), Section 14 (1) (a) — Eviction 
under ` — Conditions for, 

:No order of eviction canbe passed 
under Section 14 (1) unless’ the. landlord 
proves that he is the owner, that the 
premises were let for residential pur- 


' poses, that. he bona fide requires the ‘said 


premises ‘arid that he has no other re- 
asonably suitable ‘residential accommoda- 
tion. Im the instant case the ownership 
and purpose of letting was proved. beyond 
doubt by- the lease deed and the tenant 
had failed to‘prove availability of alter- 
nate’ ~- accommodation to the owner 
under ‘such circumstances. 

Held that the irresistible conclusion 
would be that. the landlord bona fide re- 
quired the suit premises for his residence 
and ‘the tenant would be liable -to ‘be 
evicted, (Paras 8 & 9) 
Chronological | Paras 
AIR 1979 Sc 1745 : (1979) 2 Ren cs m 


Vv. B. Andley, tor” Appellant; a 
C. M Chopra, for Respondent, 
JUDGMENT :— This second -appeal 


‘under Section 39 of the Delhi Rent Con- 


tro]. Act,..1958- (hereinafter called the 


. Act) on behalf of the tandlord is directed 


against the judgment. and order dated 
19th May, 1978, of the Rent. Control 


Tribunal. by -which it. reversed the ‘order 
-of eviction dated 


llth February; 1976, 
passed by the Additional Rent Controller, 
Delhi, under Section 14 (1) (e) of the Act 


‘and finally dismissed the eviction applica- 


en ues 

-The Sfpeitant let out - be building 
aa at Plet No. D/- 282, Defence 
Colony, New Delhi, to the respondent 


with effect. from 28th Jan. 1964 for a 


period of 5 years as per registered lease 
deed dated 5th Feb. 1964. The. tenant 
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respondent had an option to renew the 
lease for another 5 years. The g 
rent was Rs. 600/— besides Rs. 225 
account of hire of electric 
and fittings. The appellant in his appli- 
cation for eviction states that the pre- 
mises were let out for residential pur- 
poses and are required by him, who is the 
` owner thereof for occupation as a re- 
sidence for himself and for the members 
of his family dependant’ upon him and 
that he has no other suitable residential 
accommodation. The family of the peti- 
tioner consists of himself, his wife, one 
son and one daughter. The petitioner is 
a retired Lt. Colonel. He retired from 
Army Service on 3rd March, 1970 - but 
was reemployed thereafter and the tenure 
of his -reemployment’ ended on 13th 
September, 1973. The appellant, as al- 
leged by him, was residing at 21 Officers 
Hostel, Civil Lines, Meerut, with tem- 
porary arrangement. 

3. The respondent by his written 
statement contested the appellant’s claim 
for eviction, The respondent company 
alleges that the lease has. not expired by 
efflux of time, that tenancy still sub- 
sists, that eviction petition is premature, 
that no notice of eviction was served and 
therefore, 
tainable. The respondent also says that 
the eviction petition has been filed with 
an oblique motive of letting out the pre- 


mises at a higher rent after getting the: 


same vacated from the respondent and 
that the appellant has absolutely no in- 
“tention of occupying the premises for his 
residence, , 


4. The Additional Rent Controller, as 
already stated, by his judgment and order 
dated 11th February, 1976, held that no 
notice of termination of tenancy was 
necessary because the tenancy- was de- 
termined by efflux of time on 19th 
January, 1974, that the eviction petition 
was not premature, that the appellant is 
entitled to an order of eviction under 
Section 14 (1) (e) of the Act. The re- 
spondent tenant filed an appeal before 
‘the Tribunal. 

5. The Tribunal by an order dated 
19th May, 1978, held that notice of evic- 
tion in the circumstances of the case was 
necessary and as admittedly notice of 
eviction was not served it was held that 
‘the eviction petition was not maintain- 
able and consequently the petition was 
rejected, The Tribunal did not go into 
the merits of the ground of eviction. In 
‘this second appeal the learned coursel 
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fans, eis - 


the petition is not main- . 
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for the appellant submits that the 
tenancy was a tenancy for a fixed period 
and as such no notice of eviction was 
necessary’ but, in any case, he submits 
that notice of eviction is not necessary 
to be served upon the respondent in 
view of the latest pronouncement of the 
Supreme Court in V, Dhanapal Chettier 
v. Yasodai Ammal (1979) 2 Rent CJ 358: 
AIR 1979 SC 1745, He further states that 
though the Tribunal has not given - its 
finding on the question whether -the ap- 
pellant is entitled to an order of eviction 
under Section 14 (1) (e) of the Act, this 
Court in the exercise of its discretion 
under Section 103 of the Code of Civil 
Procedure should decide the matter once 
for all. He says that the appellant is 


‘entitled to an order of eviction on the 


alleged ground. Learned counsel for 
the respondent, on the other hand, fairly 
conceded that in view of the said judg- 
ment of the Supreme Court it is not 
necessary to serve a notice of eviction 
upon a tenant in the cases governed by 
the Delhi Rent Control Act. Next it is 
submitted by the learned counsel that 
this Court should remand the matter to 
the Tribunal for decision of the case on 
merits. 


The learned counsel for the appellant, 
however, submits that there is sufficient 
evidence on record and that remand of 
the case would only cause delay and 
increase costs to the parties. He says 
that the eviction petition was filed on 
22nd February, 1974, and that it should 
be decided at the earliest. 


6. Section 103 of the Code of Civil 
Procedure reads as under.:— 


*103.°In any second appeal, the High 
Court ‘may, if the evidence on the re- 
cord is sufficient, determine any issue 
necessary for the disposal of the appeal:— 

(a) Which has not been determined 
by the lower Appellate Court or both 
by the Court of first instance and the 
lower appellate Court, or 

(b) Which has been wrongly determin- 
ed by such Court or Courts by reason of 
a decision on such question of law as is 
referred to in Section 100.” 

Under this section the High Court in a 
2nd appeal is empowered to determine 
issues which have not been determined by 
the lower Appellate Court or both by the 
Courts of first instance and the lower! 
Appellate Court. This can be done sny 
when there is evidence on record suff-| 
cient for the purpose of pronouncing a 
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judgment, It is not contended by either 
- Jof the parties that the evidence on 're- 
cord is insufficient to enable this Court 
to pronounce: a judgment.’ Argument by 
the learned counsel for the respondent is 
that the tenant has an inherent right, of 
appeal after the matter is remanded and 
decided - by the Rent Control Tri- 
bunal. I do not agree, Section 103 of 
the Code of Civil Procedure confers & 
iscretion upon the court to decide any 
issue which has not been determined by 
the Tribunal. A bare reading of Sec. 103 
as set out above shows that this Court 
can decide issues which have not been 
decided by the first. Appellate Court. I 
am of the view that remand in this 
case would only cause . delay and also 
increase the costs to the parties. More- 
over, this case is a matter of eviction on 
the ground of bona fide requirement. The 
appellant states that he has no other 
accommodation for his residence in Delhi 
and that he has already been litigating 









with the respondent for the last’ about’ 


seven years, 


7. The learned counsel for the pies 
have taken me through the documentary 
and oral evidence on record. Shri Gopi 
Krishan, Nazir Sadar Collectorate, 
Meerut, (AWI) bronght the record relat- 


ing to room No. 21 of the Officers’ Hostel . 


at Meerut which was allotted to the ap- 
pellant on temporary basis. He says that 
this hostel is meant for the officers who 
do not get accommodation and that it ‘is 
only a temporary allotment. He says 
that the Hostel authorities have served 
notices on the appellant to vacate which 
are Exhibits A-1 and A-2. Shri J. G. 
Bhasin, Clerk Military Secretary’s Branch 
(AW-2) deposed that the appellant re- 
‘tired on 14th September, 1973. Sardar 
Amarjit Singh, Stenographer, Punjab and 
Sind Bank, Connaught Circus, New 

Delhi, (AW-3) stated that the appellant 
has taken a loan and mortgaged the pro- 
perty by depositing the title deeds, copy 
of which is Exhibit A-3. In cross-ex- 
amination’ “this witness stated that 


the appellant took a loan of Rs, 75,000/- - 


in September 1973. 
peared as A. W. 4. 
is the owner of the suit premises, that 
he had taken a loan from the Punjab and 
. Sind Bank and the Original title deed 
was with the Bank, certified copy of 
which is -Exhibit A-3. He further says 
thet he was residing at 21 Officers’ Hos- 
tel, Civil Lines, Meerut, temporarily. and 
that the authorities have served notices 


_ The appellant ap- 
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He deposes that he . 
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on him to vacate the hostel accommoda- 
tion and the copies of the said notices are 
Exhibits A-1 and A-2. - 


‘He further says that he has retired 
from Military Service and he has no 
other house anywhere. for his residence. 
He says that he wants to reside himself 
in the property in dispute. As regards 
family, the appellant says that it consists 
of himself, his wife and two children 
aged ten and a half and nine and a quar- 
ter years. This statement was made by 
him op 18th July, 1975. In cross-ex- 
amination the appellant admits that he 
had taken a loan of Rs,.°75,000/- from the 
bank and the total amount payable is 
slightly more than Rs. One Lakh, that 
he had taken this loan with an idea to 
set up a factory near Hapur, that he did 
set up the factory which was not work- 
ing.. He admitted that in December, 1973, 
he: had started the factory and it only 
worked for about three months and in 
fact he suffered a heavy loss in the fac- 
tory and therefore he has ‘been trying 
to dispose of the factory so that he can 
clear off a part of the loan. He denied 
the suggestion in the cross-examination 
that he does not want to live in the suit 
premises or that he could not afford to 
live therein. 


8. On behalf of the respondent, Shri 
V. Siriniwasan (RW-1) appeared who did 
not depose to any matter pertaining to 
the ground of eviction. Shri J. K. Patel, 
Manager of the respondent company ap- 
peared as RW-2. He says that he has 
been working with the respondent com- 
pany since 1951. He admits that the ap- 
pellant has retired. He says that the ap- 
pellant has a house in Rajouri Garden 
but particulars of this house are not men- 
tioned by him. Other relevant statement 
of this- witness is that the appellant wants 
to increase the rent and that there were 
terms for renewal of the lease agreement 
from time to time. He also says that 
the appellant does not intend to occupy 
the premise. This is the oral evidence 
on record, 


9. Section 14 (1) (a) of the Act reads 
as under :— 


"14. (1) Notwithstanding anything 
to -the contrary contained in any other 
law or contract, no order or decree for 
the recovery of possession of any pre- 
mises shall be made by any Court or 
Controller in favour .of the landlord 
against a tenant. Provided that the Con- 


troller may, on an application made to. 
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him in the prescribed manner, make an 
order for the recovery of possession of 
the premises on one or more of the fol- 
lowing grounds only, namely :-~ 


sasses cee 


purposes are required bona fide by the 
landlord for occupation as a residence 
for himself or for any member of 


his - family dependent: on him, 
if he is the owner thereof . or 
for any person for whose benefit the 


premises are held and that the landlord 
or such person has no other reasonably 
suitable residential accommodation; 


. Explanation:— For the purposes of 
this clause, “Premises let for residential 
purposes” include. any premises which 
having been let for use as a residence 
are, without the consent of the landlord, 
used incidentally for commercial or other 
purposes;” 


No order of eviction can be passed un- 
less the landlord proves that he is the 
owner, that the premises were let for 
residential purposes, that he bona fide re- 
quires the said premises and that he has 
no other reasonably suitable residential 
‘accommodation, The ownership and the 
purpose .of letting, as a matter of fact, 
are not denied in the written statement 
but, in any case there is registered lease 
deed, Exhibit R-1, dated 5th February, 
1964, executed between the parties. This 
document shows that the appellant is 
admitted to be the owner and that the 
premises were let for the purpose of 
residence, As regards family of the ap- 
pellant, it-is not denied that his family 
consists of the appellant, his wife. one 
son and one daughter. The son is aged 
about 16 years while the daughter is 
aged about 15 years. This is in evidence 
that the appellant has no premises any- 
where for his residence except the pre- 
mises in suit. When the appellant was 
in witness-box no question was put to 
him that he has any premises in Rajouri 





Garden, as deposed to by RW-2, Shri 
J. K. Patel. , 
10. The Additional Rent Controller 


after appreciating the documentary and 
oral evidence on record concluded that 
the appellant was the owner -of the suit 
property. There is also a lease deed of the 
plot, over which the property is situated, 
between the -appellant-and the President 
of India, After taking into consideration 
the entire evidence; documentary -and 


oral on record, the reasonable “> conclu- 


Shafiq Ahmad v. Shah Jehan Begum 


A. LR. 


sion is that the appellant is the owner 
of the premises in suit, that the premises - 
were let for residential purposes, that 
he has no- other premises. for his resi- 
dence in Delhi or anywhere else except 
the premises in suit and that his family 
consists of himself, his wife and his two 
children, Under the circumstances, the 
irresistable conclusion is that the appel- 
lant bona fide requires the suit premises 
for his residence. Learned counsel for 
the respondent then argues that the ap- 
pellant is indebted and that he cannot 
afford to occupy the premises. This is 
no ground. The appellant and his family 
requires a roof under which they may 
live. The appellant has deposed that he 
took the loan in 1973, with a view to 
establish a factory and that he has stf- 
fered loss in that factory and has decid- 
ed to dispose of the factory in order to 
clear his debt. Under the circumstances, 
it cannot be said that the appellant has 
no intention to occupy the suit premises, 
specially when he is not in possession of 
any other premises at all. He has re- 
tired from the Army Service, even after 
re-employment, There is no evidence 
that the appellant has no intention 
to occupy the premises if vacted by the 
respondent, 

11. The appeal is, therefore,. accepted 
setting the judgment and order of the 
Rent Control Tribunal. The order of 
eviction passed by the Rent Controller, 
vide judgment dated 11th February, 1976, 
under. Section 14 (1) (e) of the Act is 
restored.. There will be no order asto 
costs, í i 

: Appeal allowed, 
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Shafiq Ahmad and others, Petitioners 
v. Mst. Shah Jehan Begum, Respondent. 

C. R. No. 419 of 1979, D/- 3-2-1981.® 

Civil P. C. (5 of 1908), Section 115 — 
Rules and Orders of Punjab Bigh Court, 
Vol. 5, Chap. 1-A, R-7 (as applicable to 
Delhi) — Revision of -appellate Courts 
order — Petition for — It must be ac- 
companied by copy of order of trial 
Court — Non-filing of such copy — Re- 
vision is incompetent, (Para 2) 

D. L, Malhotra, for Petitioners; Ishwar 
Sahai, for Respondent. : 


*To revise order of O, P, Singla, Addl. 


Dist, J., Delhi, D/- 31-1-1979_ 
CY/CY/B239/81/VVG/LGC 


1981 ‘Union Territory of Delhi v. 


ORDER :— The petitioner filed an 
application for injunction under Order 39 
Rules 1 and 2 read with Section 151 of 
the Code of Civil Procedure hereinafter 
called ‘the Code’, in the trial Court in-a_ 
suit filed by him The injunction 
application was dismissed by the trial 
-Court by order dated 24th March, 1977. 
The petitioner filed an appeal before the 
Additional District Judge and his appeal. 
was dismissed on 3lst January, 1979. 
The petitioner therefore filed the present 
revision under Section 115 of the Code. 
The revision was admitted on 17th Aug., 
1979, and he was directed to file- the- 
certified copy of the order of: the trial 
Court as soon, as it is available, 


2. This ‘revision came up for. 
on 28th January, 1981. Learned counsel 
for the respondent raised’ the .objection 
that the revision was barred by time, as 
the certified copy of the trial Court’s 
order has not been filed. The matter 
was adjourned to 29th- January, . 1981, 
on which date Mr. Malhotra made an 
application, C. M. No. 305/1981 supported 
by an affidavit -alleging that the certi- 
fied copy of the order of the trial Court 
was filed in this Court four or five 
months back.. The registry was there- 
fore directed to make search of the cer- 
tified copy and to report, if any, such 
certified’ copy has been filed as alleged 
by the petitioner. The registry has re- 
ported _ that .no- certified . copy of the 
order of:the trial Court has been filed 


in- this revision petition.. The net result . 


is that this present revision is without 
the certified copy of the trial Court’s 
order. Rule’ 7 of Chapter 1-A Vol. V of 
the Rules and Orders of Punjab High 











that the petition for ‘revision: of an order 
of the appellate Court shall be 
accompanied- by a copy. ofthe order of. 
the Court of the. first instance, Without’ 
the filing of copy of the order. of. the 
first instance, the revision is not, com~ 
petent. The revision petition is there- 


ed with noorder as to costs. 


Revision dismissed. 


hearing - 


Court as applicable to this Court. provides - 


fore held to be barred by. time and is: - 
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D. K. KAPUR AND N. N.. GOSWAMY, JJ. 
` Union Territory ‘of Delhi and another, 
Appellants v. Patiala Flour Mills, Co. 
Pvt. Ltd and another, Respondents, 

‘Letters..Patent Appeal No. 214 of 1971, 
D/- 31-10--1980* 

(A) Land Acquisition Act (1 of 1894), 
Section -4 — Publication of Notification — 
Very large area sought to be acquired — 
Proof of public notice in respect of par- 
ticular, land — How far necessary — In- 
terference in writ proceedings. (Civil 
Writ Petn, No. 713-D of 1963, D/- 12-7- 
1971 (Delhi) Reversed). (Constitution of 


Deihi 203 


_ India, Art. -226).- 


The acquisition of a few bighas of land 
was challenged by. the present writ appli- 


-eation. on the ground of absence of pro- 


per public notice. The relevant notifica- 
tion related to the acquisition of 34070 
acres of land,-all around Delhi, for the 
purpose of widening. the roads. 

Held that it is not possible to say that 
the notification is bad merely because 
details of where the public notice was 
given have not been furnished in the af- 
fidavit in reply to the Writ: Petition, It 
may also be mentioned that the Notifica- 
tion was issued in November, 1959 and 


_the writ petition was filed in 1963, so it 


would be. very difficult to give’ details 
of where. exactly the public notice was 
given -after the lapse of so many years. 


Held further that the very same notifi- 
cation had been upheld in numerous cases 
and in fact the area of 500 square miles 
covered -by the same notification shows 
that it could not be physically” possible 
to give a. public notice at convenient 
places beyond a- limited extent. If a 
small plot of land is: acquired, no doubt 
a`notice. would. be given on that very 


-land or to the owners thereof. However, 


if a very. large area of land is acquired, 

then the notice has necessarily to be 
even by a different type of publicity. 

(Para 7) 

A very large number of objections 


‘were filed under Section 5A concerning 
‘land adjacent to the one involved in- the 
present writ petitions, There is no doubt 


that the Court can take judicial note of 
the fact that objections have been filed 
by others from the same area which’ 


**Against judgment of -T..V. R. Tata~ 
chari, J. in Civil Writ Petn, No, 713-D 
of 1963, D/- 12-7-1971. 


LX/BY/G586/80/WNG 





204 Delhi 


would largely establish that a public 
notice was. given because otherwise no- 
body could have filed objections, It 
cannot, therefore, be accepted that there 
was no proof of a public notice being 
given, Civil Writ Petn, No. 713-D of 
1963, D/. 12-7-1971 (Delhi), Reversed. 
(Para 8) 
In the instant case, the Court was 
dealing with a writ petition and a dis- 
“puted question of fact, as serious as the 
one now in contemplation, could not be 
decided merely on an interpretation of 
the affidavit. filed in reply to the writ 
petition. i (Para 9) 
(B) Land Acquisition Act (1 of 1894), 
Section 5-A.— Release of land covered 
by . Notification — Effect — Subsequent 
acquisition of same land not barred, 
The release. of the land from a parti- 
cular acquisition does not mean that the 
land cannot be subsequently acquired 
for some other purpose. - (Para 10) 


(C) Land Acquisition Act (1 of 1894), 
Section 4 -— Notification under — in- 
terpretation of — Notification exempting 
“shrines” — Private temple held not 
“Shrine”, (Words and Phrases — “Shrine”). 

Where a Notification under Section 4 
excluded from acquisition “the land 
under graveyards, tombs, shrines and the 
lands attached to religious institutions 
and wakf property”, 

Held that the exclusion of shrines has 
to be read ejusdem generis and means 
places like graveyards, tombs, shrines 
and land attached to religious institutions 
or, wakf property which are all of re- 
ligious significance but of different faiths. 
Many: Hindus may use part of. their pro- 
perty for religious . purposes, but they 
‘do not necessarily become a ‘shrine’ nor 
‘ean it be said that they are attached to 


religious institutions or become wakf 
property. (Para 10) 
- Cases Referred; Chronological Paras 
AIR 1974 SC 2077 : 8 
'AIR 1968 SC 1138 8 
AIR 1967 SC 1074 4. 


R. M. Bagai, for Appellants; M. Rama- 
chandran, with Miss Ameeta Misra, for 
Respondent No. 1. ai 


D: K, KAPUR, J.:— Two writ petitions 
under Article 226 of the Constitution be- 
ing C. W. No, 713-D/1963 and C. M. No. 
872-D/68 were heard and disposed of to- 
gether by means of a judgment dated 
12th July, .1971, delivered by the learn- 
ed single Judge, Tatachari, J. (as. his 
Lordship then was). These petitions both 
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‘der Section 6 acquiring the 


A. LR, 


related to land acquired under the Land 
Acquisition Act, 1894, by means of noti- 
fication dated 13th November, 1959, 
under Section 4 of the Act and another 
notification dated 13th November, 1962 
under Section 6 of the Act. The land 
covered by the latter notification meas- 
ured 9 Bighas and 18 Biswas situated in 
Khasra No. 359/1, situated in village 
Bahapur, Tehsil and District Delhi, out 
of this an area measuring 3 Bighas and 
14 Biswas related to the two petitions. 

2. The background of the case is that 
M/s, Patiala Flour Mills Co. (P) Ltd., had 
wanted to set up a flour mill in the 
State of Delhi and for this purpose they 
wanted to purchase some land at Okhla. 
Originally, they had wanted to purchase 
some other land measuring about 20 
acres, but the same was already subject 
to an acquisition notice under Section 4 
of the Land Acquisition Act. Eventual- 
ly, the Ministry of Industry allowed the 
flour mill to be set up in plot Nos, 358 
and 359 known as Basheshar Nath Gar- 
den situated in the Kalkaji Road adjoin- 
ing the Okhla industrial estate. This 
land was included in a notification issued 
under Section 4 of the Land Acquisition 
Act, 1894, but was released from acquisi- 
tion. After it had been released, a 99- 
year lease was taken by M/s Patiala Flour 
Mills from the owners Shri Panna Lal 
son of Lala Basheshar Nath and Shri 
Shiv Shankar Dass son of Lala Mithan 
Lal and the company proceeded to set up 
the flour mill. On 13th.November, 1959, 
a notification was issued under Section 4 
of the Land Acquisition Act in relation 
to an area measuring 34,070 acres which 
stated that the land described in the an- | 
nexure to the notification was required 
by the Government for a public purpose, 
namely, the Planned ` Development of 
Delhi. It was in furtherance of this noti- _ 
fication that a notification was issued un- 
aforemen- 
tioned area of 9 Bighas and 18 Biswas 
out of which 3 Bighas and 14 Biswas 
was included in the property leased by 
Shri Panna Lal and Shri Shiv Shankar 
Dass to M/s. Patiala Flour Mills Co, (P) 
Ltd. 

3. The acquisition proceedings were 
challenged by the aforementioried Writ 
petitions on various grounds. Firstly, it, 
was pointed out that previously also this 
land had been acquired and then released. 
Secondly, it was pointed out that there- 
was nothing to show that this area of 3 
Bighas and 14 Biswas was required for 
a’ public purpose. These contentions 
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were not accepted by the learned 
Single Judge. 


4, However, another contention raised 
by the petitioners was accepted. This 
was to the effect that the notification 
under Section 4 dated 13th November, 
1959, was not proclaimed at convenient 
places in the locality in accordance with 
Section 4 (1) of the Land Acquisition 
Act. It was concluded that the peti- 
tioners were not aware of the notification 
and hence could not file objections un- 
der Section 5-A of the Land Acquisition 
Act. The counter affidavit in reply to 
the petition had stated that the said 
notification under Section 4 was duly 
published in the Official Gazette and a 
public notice of the substance thereof 
was given at all convenient places in the 
locality. It was also stated that a very 
wide publicity had been given to the 
said notification, The learned single 
Judge held, following the judgment in 
Khub Chand v. State of Rajasthan, AIR 
1967 SC 1074, that a public notice of the 
substance of the notification was to be 
given at convenient places in the loca- 
lity and this was a mandatory provision 
and a non-compliance rendered the noti- 
fication void and also the acquisition 
proceedings following the said notifica- 
tion. This contention was accepted by 
the learned single Judge who quashed 
the acquisition on this point. 


5. It may be pointed out that. as part 
of the challenge to the application of the 
notification, it was also urged that there 
was a temple situated on a portion of 
the land acquired which meant that the 
notification did not apply to this part of 
the land. The learned single Judge held 
that this was a disputed question of fact 
as the existence of the temple was deni- 
ed, so no decision was recorded on this 
point, f 3 
6. Having summarised the conclusions 
of the learned single Judge, it is neces- 
sary now to set out the substance of the 
matter, as a plan appended to the writ 
petition makes the factual position fair- 
ly clear. The land taken on lease by the 
Patiala Flour Mills Co, (P) Ltd, (who 
were the petitioners in Civil Writ Peti- 
tion No. 713-D/63), was taken on lease 
from the petitioners in Civil Writ Peti- 
tion No. 872-D/63, who may be describ- 
ed as the owners.. On the plot as a whole, 
a flour mill has been constructed; The 
portion. which is the subject-matter of 
the acquisition is. the front portion which 
adjoins the road. The rest of the plot on 
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which the flour mill is constructed has 
largely been left as it is. The “obvious 
purpose of the acquisition is the widen- 
ing of the road which is described as the 
road to Kalkaji Temple in the plans so 
we can take it that the purpose of mak- 
ing the acquisition is the widening of the 
road and the main flour mill is left un- 
affected, Of course, a portion of the land 
on which there is some construction is 
also involved in the acquisition proceed- 
ings. Even if the whole of the land was 
acquired, it would not make much differ- 
ence to the legal position because if the 
notification under Section 4 is good, it 
would apply equally to all the land. The 
learned single Judge held that the noti- 
fication was ineffective because it was 
not given publicity as required by Sec- 
tion 4 of the Act, which in turn requires 
the Collector to give a public notice of 
the substance of the notification at con- 
venient places in the locality. 

7, Although the learned single Judge 
has held the notification to be bad be- 
cause it was not shown as to where the 
public notice was given, we are of the 
opinion that this judgment cannot be 
sustained on this ground. The notifica- 
tion in question related to an area of 
34,070 acres all around Delhi. The same 
notification has been attacked in numer- 
ous cases and there are a number of re- 
ported cases concerning the same, There 
is no doubt that the area was about 500 
square miles and thousands of objections 
under Section 5-A were filed in relation 
to the same notification. It is not pos- 
sible to say that the notification is bad 
merely because details of where the 
public notice was given have not been 
furnished in the affidavit in reply to the 
writ petition. It may also be mention- 
ed that the notification was issued in 
November, 1959, and the writ petition 
was filed in 1963, so it would be very 
difficult to give details of where exactly 
the public notice was given after the 
lapse of so many years. The learned sin- 
gle Judge dealt with the point in the fol- 
lowing words :— 


“The petitioners averred clearly in 
paragraph 20 and ground No, 5 of their 
writ petition: filed as early as 12-9-1963 
that as far as. their knowledge went, 
public notice of the substance of the 
notification was not caused to be given 
at any place in the locality with which ` 


-the petitioners were concerned, Yet, be- 


yond'a bare assertion that public notice 
of the substance of the notification was 
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given at ‘all convenient placés in the con- 
cerned localities, no particulars have 
been given in the -counter-affidavit or 
in the reply to the rejoinder as regards 
the convenient places at which and the 
manner in which the public notice of 
the substance of the notification was 
csused to be’ given, so far as thé peti- 
tioners’ land was concerned, Such a bare 
assertion’ can ‘hardly ‘be regarded as 
proof of compliance on ‘the part of the 
land acquisition authorities with the 
mandatory provision in ‘Section 4 (1) of 
the Land Acquisition Act, In the absence 
of such proof, which the respondents 
alone could produce, the contention of 
the ‘petitioners ‘has to ‘be accepted, ‘and 
_it has`to ‘be ‘held that 
under Section’: 4 
13-11-1959, and the notification (Annex- 
ure K) dated 13-11-1962, under Section 6 
of the Act, as ‘well as the further acqui- 
sition proceėédings taken- pursuant to” the 
` said notifications “including ‘award were 
all illegal and void, so far as the extent 
of 3 bighas 14 biswas in Kasra No, 359/1 
belonging to the a aioe a was con- 
cerned.” >; ; 


The objection tọ this conclusion” is two- 
fald. ‘Firstly,.the very same ‘notification 
has been upheld in numerous cases and 
in fact the area of 500 square miles cov- 
ered. -by | the same notification shows that 
it. could not be physically possible to 
give a public notice at convenient places 
beyond- a limited extent, If; a smal] plot 
of land is- acquined, . no doubt a notice 
would be given on that very land or to 
the owners thereof, However, if a very 
jtange area of land is acquired, then the 
Inoticé has mecessarily to be. given by a 
‘different. type .of publicity. , 


8. ` This Very -notification, Le., the one 
under Section 4 made an 13th Novem- 
‘ber, 1959 was the subject-matter of sev- 
‘eral proceedings. in which -objections 
were filed under Section 5A, One of-the 
“points 
only one notification could be filed un- 

. der Section 6 and thereafter the notifica- 
tion under Section 4 (1)* was exhausted. 


This led -to the passing of the Land Ac- . 


quisition (Amendment and Validation) 
Act, 1967, which was: challenged before 
‘the ‘Supreme Court -in Udai Ram v. 
. Union of India, ATR 1968 SC 1138. The 
Amending Act which was ‘retroactive 


was ‘held ‘to ‘be intra vires which meant 


that different reports under Section 5-A 
could ‘be ‘covered by different notifica- 
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‘the notification. 
(Annexure J) dated 


least 6,000 objections were 


_- accept 
"single Judge that there is- rio” proof of. a ‘a 


raised. in those cases was that | 


ALR. 


‘tions under Section 6: and the. same were 
valid for the period mentioned in ` the. 
Act. In another. judgment of the 
Supreme Court, namely, Aflatoon v. Lt 


.Governor, Delhi, AIR. 1974 SC. 2077, the 


history of the self-same notification as 
given in the judgment is self-explana- 
tory. It was observed as follows :—. 
“As regards the second’ contention that 
there was inordinate delay in finalizing 
the acquisition proceedings, and that the 
‘appellants and writ petitioners were de- 
prived of the appreciation in’ value of 
the land-in which they were interested, 
it may be noted that about 6, 000 objec- 
tions were filed under Section 5A by 
persons interested in'the property. Sev- 
eral writ petitions were . also’ filed in 
1966- and’ 1967 challenging the validity of 
the acquisition’ proceedings. -; The Gov- 


. ernment had necessarily to wait for the 


disposal of the ,objections and. petitions 
before, proceeding further | in’ | the; mat~. 
ter.” - 
Thus, ' it would dismay appear. . that- at 
filed under 
Section 5A referring to the 'same notif- 


`> catión under section 4. In addition to this, 


learned counsel for the State.has pro-| . 
duced before us a very large number of 
objections filed under - section 5A con- 
cerning land adjacent to the one in- 
volved in the present Writ etitions, ie, 
relating to the same area of village 
Bahapur.’ There is no doubt ` that the 
court can take judicial’ note of the” fact 
that objections have beén filed.‘by others 
from the same area which would largely 
establish that a public ‘notice was given 
because otherwise nobody could ~ have 
filed objections. ` We cannot, therefore, 
the conclusion of į -the learned 


pune notice being ‘given, ` 


-9;- In ‘addition to” thts, | it may be]: 
pointed out that: the court was dealing 
with a writ petition and a disputed ` ques- 
tion of fact,, as serious as:the one- now| ` 
in “contemplation, , could not: have been 


- decided” merely on an interpretation of 
“the 


affidavit filled- in reply to the writ 
petition.. If this fact had to be adjudi- 
cated upon, it would require a great deal 


of ` evidence, and: no evidence. 
was ied. ` It “is. therefore -not 
possible to` conclude that a pub- 


lic notice was not given in the case of 
the notification’ dated 13th November, 
1959, and we would Feverse His. _ judg- 


ment on this point, © 
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. 102 The Jearned counsel. for the writ 
petitioners, respondents. in- this. :case, has 
urged that even -otherwise ‘there was an 
estoppel in. operation against: the acqui- 
sition because..this very. land had: "pre- 
viously - been: released --from~:a . previous 


. acquisition, .We are not’satisfied that the © 


release of the land from.a particular ac- 
quisition means that the land cannot he 


acquired for some other purpose such- äs- 


the Planned .Development™ of- Delhi. 
Particularly as the. land is now required 
for widening the road. If Delhi is to 
expand, it necessary follows that roads 
to far-flung places. have to be widened. 


The free flow of traffic to far-off places. 


has, become a necessity ‘because of the 
expansion of the town. Nobody . 
imagine that ‘the expansion of Delhi 
would require wider roads ‘at a distant 
place, but since the plan requires the 
expansion of-the city. it would follow 


that the roads have to be , widened -to. 
give proper access. to places which were’ 


_ previously not even inhabited. The re- 
lease of thé property in 1958 could, 
therefore, not operate as an ‘estoppel for 
a future need. which arose as a result of 


the Planned Development of Delhi, The- 
conclusion: of the. learned. single Judge ` 


that a future public requirement cannot 
be- covered’ ‘by ‘the release from acquisi- 
tion at-an earlier date is, therefore, un- 
abjectionable and we uphold the same. 
There is also a conclusion by the learn- 
ed single Judge that the question whe- 
ther there is a temple or not cannot be 
gone into in a` writ petition. - In this 
ease, 
exist inside the area which has been ac 
quired which adjoins‘ the road. As it 
` happens, - 


the. factory. It does not appear to us 


that the temple, if any, is anything more ` 
. exclusion” 


than a private ‘building. :The 
of land from the operation of the notifi- 
cation dated. 13th November, 1959, is 
stated as follows :— 


“It is hereby notified “that the lend” 
with - 


measuring 34070 acres and. marked 
hiocks.Nos..A to T and X | in the ‘enctos- 
ed map (annexure I) and. the description 


of which ‘has ‘been, given: in -annexure If, 


excepting the following land in. the 

blocks referred herein. |... | sa 
(a) Government land a -a8 

‘evacuee land; 

<+ (b) the land already notified, | i ejther 
under- Sention’ 4 or under: Section 6... of 


the Land Acquisition Aen Tor any. Gov- ` 


ernment scheme; .. 
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‘graveyards, , 


could - 


‘yards, tombs, shrinesi ‘and: land: attached: 
‘ty which are alli of religious significance 


the alleged temple is supposed to_ 


the. whole area is covered by . 
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(c) the. Tandi already notified under 


' Section 4 or under Section: 6 of the Land 


Acquisition Act for House. Building. Ca- 
operätive Societies.. mentioned an Annex- 
ure IML.: 

“(d) the’ Jand under ustedes tombs. 
shrines and the’ land attached’ to religi- 
ous. institutions and wakf property: is 
likely to: be acquired: for the above: pur 


pose.” 


The land “excluded is the Jand under 
__Yeligious ` institutions - and 
wakf property. This’ ‘refers not to pri- 


- vafe ` ‘temples . but to places of a puhlic 


religious ` nature, It is nowhere made 
out in the case ‘of the petitioners that 


‘there was a- public temple om the land 


in question. There is a difference be- 

tween a ‘shrine’ and a private temple: 
Many Hindus may: use part of their pro 
perty for religious: purpeses;. but they do 
not necessarily. become a ‘shrine’ nor can 
ft be said that they are attached’ to reli 
gious. Institutions. or become. wakf pro- 
perty.. The’ exclusion“ from ‘the notifica- 
tion: is: obviously “intended: to, cover’ 
places: which have religious. significance: 
The exclusion has: to..be read) ejusdem 
generis and means” places. like grave- 










tò religious. institutions: or wakt proper 


but of different faiths. - It was not the 
object of the notification to: touch these 
places: -of public importance whether 
they were for religious. purpose: or ‘mere~ 
ly for historical reasons.’ -It cannet be 
said. that the temple, if any; situated in. 
the factory could be described ‘as: being 
a shrine -in any: ei sense- of the 
words. . p i 
ETE Hence, leaving ‘ada: the aa 
whether there was or was not any tem- 
ple, it does not appear. tò us that the 
notification ` was- intended ` to be: nan- 
operative qua the petitioners’. property. 
12, The- result would be that we would 
have to accept these appeals: and. reverse 
the judgment im appeal as the same has 
decided both the writ. petitions; In. con- 
sequence, -. both the: writ petitions will- 
stand dismissed, However, we. leave: the 


fas to bear their own. costs.. 


r 
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D. R. KHANNA, J. 
Smt, Sundar Devi, Plaintiff v. Brij Lal 
and others, Defendants. 
Suits Nos, 333 and 334 of 1970, 
31-10-1980. 


Partnership Act (9 of .1932), Ss, 46, 48 
— . Partnership dissolved by death of a 
partner — Preliminary decree for ac- 
counts of the partnership passed at the 
instance of heir of the deceased partner 
— Commissioner appointed to go into the 
accounts and make a report — Procedure 
to be followed by Commissioner, 


The Commissioner appointed to go 
into the accounts of a partnership which 
has been dissolved by the death of a 
partner, must follow the procedure laid 
down by Ss, 46 and 48 of the Act, He 
cannot simply allow to.the heir of the 
deceased partner the amount standing 
due to the credit in the deceased 
partner’s personal- account, Payment 
of this amount could only arise when the 
debts ‘of third parties were cleared, and 
so also the loans, if any, obtained by the 
the firm from the partners. Rateable and 
proportionate distribution had to be done 
of the residue towards capital investment 
of the partners and share of profits. It 
thus follows that one - partner has no 
right of action against another of the 
balance owing to him till after the final 
settlement of the account, . Ordinarily 
the liabilities have to be paid and assets 
collected and the business wound up. 
AIR 1925 PC 257; AIR 1947 Lah 13 (FB); 
AIR 1971 All 523; AIR 1974 Delhi 69; 
1974: Delhi LT 311 and AIR 1960 Cal 693, 


D/- 


Rel, on. ; (Para 18) 
Cases Referred : Chronological Paras 
AIR 1974: Delhi 69: 1974: Eee, LR (D) 17 
19 

1974 Delhi LT 311 19 
AIR 1971 All 523: 1971 All LJ 719 (SB) 
; : 19 
AIK 1960 Cal 693 19 
AIR 1947 Lah 13 (FB) 18 


AIR 1925 PC 257: 23 All LJ 1045 18 

R. K. Makhija, for Plaintiff; J. R. Goel 
and Bharat Inder Singh, for Defendants. 

ORDER :— These two consolidated 
suits bearing Nos. 333 and 334 of 1970, 
were brought by Smt. Sunder Devi in 
May, 1959 for rendition of accounts of 
two partnership concerns. The first was 


in the name of M/s. Prem Sukh Das 
Narsingh Das, cloth commission agents 
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and cloth merchants, Nai Sarak, Delhi. 
There were three partners in it, namely, 
Mela Ram, Kedar Nath who were bro- 
thers, and Brij Lal who was their ne- 
phew. Mela Ram died on 2-5-1956, and 
on his death the- partnership stood dis- 
solved by operation of law as there was 
no saving: clause in the partnership -deed 
that the death of any partner would not 
result in dissolution, The plaintiff is the 
daughter of Mela Ram, and claims to be 
his heir, and as such entitled to rendi- 
tion of accounts, 


2. Of the other two partners; Kedar 
Nath died on 6-5-1956, leaving behind 
two sons, namely, Ghanisham Dass and 
Hanuman Prasad, Hanuman Prasad 
claimed to be the adopted son of Mela 
Ram, and on this ground sought to dè- . 
feat the plaintiff's claim. This case of 
adoption, however, was -not accepted ` 
when the preliminary decree for rendi- 
tion of accounts in the present suit was 
passed on 9-2-1967. That part of the 
controversy is, therefore, no longer open. 


3. The defendants impleaded in the 
hrst suit were. Brij Lal, Ghanisham Dass. 
and Hanuman Prasad, the latter two be- 
ing as heirs of Kedar Nath partner. 
Hanuman Prasad died during the pend- 
ency of the suit in November, 1970, and 
his widow Smt, Gindori Devi stands im- 
pleaded as her legal represéntative. Brij 
Lal also died during the pendency of the 
suit in June, 1975, and his son and 
daughter, namely, Hukam Chand and 
Goma Devi were impleaded as his legal 
representatives. His widow Jamuna Devi 
too was’so added but she has also in the 
meanwhile died. 


4. The suit. bearing No, 334 of 1970, 
concerns the firm Narain Dass Mela 
Ram, cloth commission agent and cloth 
merchants, -Kalba Devi Road, Bombay-2. . 
In this, the partners were-Mela Ram, 
Brij Lal and Ghanisham Dass. According 
to the plaintiff, Shashi Kant minor was 
allegedly entitled to the benefit of part- 
nership but she did not accept the same, 


5. A preliminary decree for accounts 
in this case was also passed on 9-2-1967. 
One Shri Shiv Shankar was appointed as 
Commissioner to go into the accounts of 
the two firms. He submitted two re- 
ports one in each case, on 17-1-1970. In 
report relating to suit No, 333 of 1970, 
he allowed an amount of Rs. 51,082/- as 
principal and Rs, 96,147/- as interest. 
The total of these amounting to Ru- 
pees 1,47,229/- was held- payable to Smt, 
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Sunder Devi from. Ghanisham Dass and 
Brij Lal. 


5-A, In the other suit, nothing was 
held due to any of the parties on the 
ground that the account books of that 
firm were not produced before him. 

6. Against these reports, Ghanisham 
Dass defendant filed objections, Accord- 
ing to him, the approach adopted by the 
Commissioner in the first case was en- 
tirely misdirected as the- requirements of 
Sections 46 and 48 of the Partnership 
Act were not complied with. The ac- 
counts of the firm were not gone into in 
terms of these provisions, and without 
ascertaining and adjusting the assets and 
liabilities of the firm, the amount shown 
in the account of Mela Ram partner was 
straightway allowed. 


7. In the other suit, it has been con- 
tended that the account books were lying 
with Hukam Chand from whom they 
ought to have been summoned by the 
Commissioner. In their absence the Com- 
missioner, it is urged, entirely failed to 
carry’ out his duty of going into the ac- 
counts, 

8. These objections were controyerted 
from the side of the plaintiff: 

9. Following issue in each of these 
cases was framed :— 


1. Whether the report of the Commis- 
sioner is liable to be set aside as alleged 
in the abjections? 

10, Sh. Shiv Shankar was appointed 
to go into the accounts by a joint state- 
ment dated 7-12-1967 of the counsel for 
the plaintiff and Ghanisham Dass defen- 
dant. It was mentioned that he was to 
be the local Commissioner and arbitrator 
for settlement of accounts between the 
parties. This statement thus described 
him as arbitrator also, However, the 
matters have throughout proceeded tak- 
ing him to be the local Commissioner, 
He did not submit any award but simply 
filed his reports. 


11. In suit No, 333 of 1970, the report 
is dated 17-1-1970, and it has been men- 
tioned that only the plaintiff and Ghani- 
sham Dass defendant. appeared before 
the Commissioner. Hanuman Pershad, the 
other son of Kedar Nath partner, had 
sent a letter that he had nothing to do 
with the partnership. Brij Lal partner 
though served, also did not appear. The 
Commissioner then went into a copy of 
the account of Mela Ram which Ghani- 
sham Dass had ‘produced, and found that 
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Rs. 62,327-14-3 were shown as due to 
him from the firm Prem Sukh Dass Nar- 
singh Dass, After discussing some other 
entries made before and after the death 
of Mela Ram, the Commissioner conclud- 
ed that Rs; 51,082/- were still due to 
Mela Ram as per account books of the 
firm. He noted that Ghanisham Dass on . 
his part had admitted this amount to the 
extent of Rs, 47,594/-.. After adding 
interest at rates prevalent from time to 
time in the Hindustani Mercantile Asso- 
ciation, the Commissioner ‘further allow- 
ed an amount of Rs, 96,147/- as interest 
on the-principal amount of Rs, 51,082/-. 
The total thus came to Rs, 1,47,229/- 
which the plaintiff was held entitled to 
from Ghanisham Dass and Brij Lal 


12, During the, course of the proceed- 
ings before the Court, Ghanisham Dass 
appeared as his witness, and stated that 
the Commissioner did mot make any en- 
deavour to prepare balance-sheet or 
profit and loss account of the firm, No 
attempt was made to ascertain its total 
assets and liabilities. Instead the com- 
missioner simply looked into the per- 
sonal account of Mela Ram in the ac-' 
count books of the firm. He produced 
document marked ‘B’ which was said to 
be balance-sheet and the statement of 
realisations of debts after the death of 
Mela Ram. So also were produced docu- 
ment marked ‘C reflecting the balance 
still due from third parties, document 
marked 'D’ showing the amounts paid by 


` the defendants to different parties and 


document marked ‘E’ showing the 
amounts still due to third parties, None 
of these, however, were produced before 
the Commissioner, 


13. In cross-examination Ghanisham 
Dass admitted that it was he who had 
produced Mela Ram’s account before the 
Commissioner, He also added that he had 
produced the other accounts of the firm 
as well, He conceded that interest at the 
rate of 12% was prevalent in the Mer- 
cantile Association. 


14. The other witness examined is 
Shiv Shankar, the Commissioner. He ad- 
mitted that Ghanisham Dass had pro- 
duced the bahi khata of the firm Prem 
Sukh Dass Narsingh Dass of Samvat 
2012 and 2013, He, however, did not pre- 
pare the chittha showing the amounts 
payable by the firm and to be received 
by it. -He also did not prepare any pro- 
fit and loss account, - 
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1%, The main grievance of Ghanisham 
Dass defendant against the report of the 


Commissioner: is that he.. simply 
allowed the. amount shown «due 
in the 4 account of Mela 
-Ram in the -firm's books. No. en- 


deavour was made by him. to prepare 
the balance-sheet and profit. and loss ac- 
count and ascertain ‘what were the assets 
and liabilities of the firm. It is pleaded 
that: it could only be after the adjust- 
ment of assets and’ liabilities and the 
clearance of.the capital. accounts of the 


mame that the surplus could. be divid- ` 


ed amongst the partners, 

16. I find force in this Beene Sec- 
tion 46 of the Indian Partnership Act, 
1932, in this regard clearly envisages 
that on the dissolution of a firm, the 
property of the firm has first to be ap- 
plied in payment of debts and liabilities 
of the firm, and it is only thereafter that 
the surplus can be distributed amongst 
the partners according to their shares. ° 

17. Section 48 next elaborates . the 
tnode of settlement of accounts between 
partners, . Losses, including deficiencies 
of capital, have first to be paid out of 
profits, next out of profits and lastly, if 
‘necessary by the partners individually, 
in the . proportions in which they were 
entitled to share — profits, As regards, 
the’ assets of the firm, including any 
sums contributed. by the partners to 
make up deficiencies of capital, the mode 
to be adopted is that first the debts of 
the firm to third parties have ta be paid, 
then the loans as distinguished from 
capital investments given by partners to 
the firm rateably discharged, Thereafter 
each partner is rateably given what is 
due to him on account of capital The 
residue left thereafter has to be divided 
amongst the patners`in proportion in 
which they were entitled to share profits. 

18. ‘None of -this procedure ‘and mode 


of taking accounts was adopted by the 
. He simply allowed the 






capital investment of the partners and 
share of profits, It thus follows that 
one partner has no right of action against 
another of the balance. owing to him, 
after the final settlement of the ac- ` 
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count. - Ordinarily the liabilities have to 
be paid and assets collected and the 
business wound up, Thus the Judicial 
Committee in AIR 1925 PC 257, in. Mt. 
Nag Kuer v, Sham Lal Sahu, ' observed 
that on dissolution of partnership, liabi- 
lities to others, costs and expenses have 
first charge, and payment of capital 
amounts if any due to partners are then 
made and then only. partnership assets 
are divided. in proportion!to shares ‘of 
partners, The Lahore High Court in, ite 
Full Bench decision, '. AIR 1947 Lah-13 
in Ajudhia Pershad Ram: Pershad v. 
Sham ‘Sunder, too observed that. the 
Partnership Act, contemplates complete 
liquidation of the assets of the partner- 
ship as a preliminary to the settlement 
‘of accounts between partners upon 
dissolution of the firm and it will, there- 
fore, be correct to say that, for the pur- 
poses of the Partnership Act, and irres- 
pective of any ‘mutual agreement be- 
tween the partners, the ishare of each 
partner is “his proportion of the partner- 
ship assets after they. have been all re- 
alised, and converted into money, and’ all 
the partnership debts . and liabilities 
have been paid and discharged”, 


19, The Allahabad High - Court had 
also - in a Special © Bench- decision in 
Manohar Das v, The. Board of Revenue, 
U, P., AIR 1971 ‘All 528, observed that 
the partners are entitled to divide only 
the residue, namely, the balance of the 
assets of, the firm which} remain after 
payment of its liabilities to outsiders as 
well as to the partners in paying to them 
the loans as distinguished: from capital 
which the firm had obtained from them. 
It-is thereafter that the residue can be 
divided amongst the partners, The Delhi 
“High Court has taken.'similar views 
in cases of M/s, R. S. G. R. Ram Chand 
& Sons v. State of U, P,, 1974 Pun LR 
(D) 17: (ATR 1974 Delhi 69), and Vidya 
Devi v. Mani Ram, 1974:Delhi LT 311, 
Same is the view of the ` Calcutta High 
Court in the case of Pannalal Paul v. 
am Padambati Paul, AIR 1960 Cal 693, 


- 20. From the side of tha plaintiff, if 
has been sought to be urged that when 
Ghanisham Dass had produced the copy 
of the account of Mela Ram before the 
Commissioner, he ought to have as well 
produced the balance-sheet and other 
statements as later tendered in the 
Court, bringing out the: various assets 
and liabilities of the firm: Since he did 
not do so, it has been pleaded that the 
Commissioner was. qustiged to grant re- 
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lief to the plaintiff on the basis of the 
account of Mela Ram produced before 

21. I, however, find that the Commis- 
sioner has in his deposition, admitted 
that the account books of this firm were 
produced by Ghanisham Dass before him. 
Once this had taken place, it was as 
much the duty of the learned Commis- 
sioner to go into these accounts after 
satisfying their genuineness, and to get 
prepared balance~sheet, profit and loss 
account, statements of the other assets 
and liabilities, 
purpose of settling the accounts in the 
mode provided by Sections 46 and 48 of 
the Partnership Act, that he was ap- 
pointed Commissioner. Since he did not 
do so, I am constrained to send back the 
matter to him for proceeding afresh in 
the light of observations made above. 
He should abide by the mode of taking 
of accounts mentioned in Secs. 46 and 
48 of the Partnership Act. J am con- 
scious that this is a very old suit pending 
from the year 1959, and the plaintiff as 
the daughter of late Mela Ram, has to 
still wait after the lapse of such long 
period before any relief due to her, can 
be granted. However, in the absence of 
proper taking of accounts, I do not see, 
however, the same can be allowed to her 
at this stage The Commissioner, how- 
ever, is directed to proceed with the 
matter as expeditiously as possible, and 
submit his report preferably -within a 
month or so. Both the plaintiff and Gha- 
nisham Dass defendant, who have been 
appearing before the Commissioner, are 


directed to appear before him on 5-11- ` 


4980 at 5.00 P. M, at his premises to 
enable him to give further date, 


22. Adverting to the other suit bearing 
No. 334 of 1970 the report of the Com- 
missioner shows that Ghanisham Dass 


had produced a copy of an- award dated. 


22-8-1962, showing an amount of Rupees 
§4,682/- dus from Mela R This 
award, however, had been given after 
the death of Mela Ram, and without any 
notice to the plaintiff, It was, therefore, 
not relied upon, and in my opinion 
rightly. Ghanisham Dass “had further 
produced before fhe Commissioner the 
account of Mela Ram of Samvat 2017, 
which was found to be in conflict with 
the balance-shess of 1956. The Commis- 
sioner, therefore, Béld that the account 
which was prepared after the death of 
Mela Ram, was not reliable: No ofher 
aecount books wera produced of the firm 
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Narsing Das Mela Ram, although the 
defendants were required to do so, In 
the circumstances, the Commissioner was 
unable to hold that any amount was due 
to any of the parties, The report does 
not show that Ghanisham Dass had 
sought to plead before the Commissioner 
that the account books were not in his 
possession, and instead were with Hukam 
Chand. In his objections to the report, 
he has, however, sought to so plead. I 
am, however, unable to lay any emphasis 
on this belated plea, more so when an 
account of Samvat 2017 was,-in fact, pro- 
duced by him before the Commissioner 
along with balance-sheet of 1956, If the 
account books were not available with 
him, it is difficult to see wherefrom he 
procured these documents, I, therefore, 
do not find any infirmity or flaw in this 
report, The same is accepted.- Nothing 
is held due to any of the parties in this 
suit. The same shall be treated as dis- 

issed, leaving the’ parties to bear their 
own costs, . 

23. Before concluding, reference may 
be made to two applications “bearing 
L A. Nos, 1303 and 1304 of 1971, moved 
by the plaintiff in suit No, 333 of 1970. 
They are under Sections 14, 16, 42, 50 
and 55 of the Partnership Act, The first 
refers to the tenancy rights of premises 
No. 654, Nai Sarak, Delhi, which was 
said to. be on lease with the firm, and 
the goodwill of the partnership, These 
were not taken into account by the 
Commissioner while settling accounts, 
Let him now do so, In the second ap- 
plication, the plaintiff seeks that the 


- profits of the business which the defen- 


dants carried on after the death of Mela 
Ram should also be gone into and ac- 
counts rendered, I am afraid, no relief 
in this regard can be given at this stage, 
The proper course was to have agitated 
this before the preliminary decree was 
passed, This application shall stand 
rejected, as 


24. Lef the Commissioner submit his 
ea in .suit No, 333 of 1970 on 28-11- 


25. The other suit No, 334 of 1970, as 
already stated above, shall stand dis- 
missed leaving the parties to bear their 
own .costs, 


Case remanded to Commissioner. 
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a G. R. LUTHRA, J, 
M/s. Sakthi Sugars Limited, Coimba- 


tore, Plaintiff v. Union of India and an- 
other, Defendants, 


L A. No, 2449 of 1980 in Suit No, 
of 1980, D/~ 24-10-1980. 


(A) Contract Act (9 of 1872), Sec, 182 
— “Agent” — State Trading Corporation, 
a company under Companies 
Act, 1956, preforming commercial func- 
tion of export of sugar under authority of 
Union of India, but not performing any 
governmental function — Held STC was 
imerely a licensee and not an agent of 
Union of India, 


The State Trading Corporation, a com- 
pany registered under the Companies 
Act, 1956, having separate legal entity, 
could be agent of the Government when 
it is performing governmental and not 
commercial functions, Therefore, in the 
instant case, since the STC was preform- 
ing commercial function of export of 
sugar and there was no question of its 
performing any governmental function 
held that STC was not an agent of the 
Government, AIR 1963 SC 1811, Rel on 

(Para 8) 


Besides, the STC is a company regis- 
tered under the Companies Act, and, 
thus, being a legal entity, acts as an in- 
dividual on its own behalf. It acts in- 
dependently of the Union of India, Per- 
mission for export is given to it. by Union 
of India but the latter does not act as 
principal. It is in the same manner in 


157 


which any, natural person or individual . 


is authorised by the Union of India to 
export a commodity out of India, In 
that case that individual does not be- 
come agent of Union of India but is 
merely a licensee for exporting articles. 
The STC is also a licensee of the Union 
of India for canalising export of sugar, 
etc, ' (Para 7) 

(B) Sugar Export Promotion Act (30 
of 1958), Sections 2 (b), 3.and 10 — “Ex- 
port agency” — Central Government does 
not become principal of any export 
-agency notified by it — Hence, STC noti- 
fied as export agency of sugar was not 
agent of Central Government. : 

It is apparent from a reading of the 
provisions of Sections 2 (b), 3 and 10 as 
well as other provisions of the Sugar 
Act that the Central Government does 


CY/DY/B706/81/HR/RSK 


V: Union’ of India A.L B. 


not become principal of any export 
agency notified by the former. The pro- 
visions of Sugar Act merely empower 
the Central Government to get promo- 
tion of sugar export through agency ap- 
pointed for the said purpose, but the 
former does not have any concern with 
the commercial transactions or liability 
of the latter. There is no provision 
under the Sugar Act that the Central 
Government will become’ principal and 
‘as such would be liable to third parties 
dealing with the export agency. In- the 
absence of such express provision the 
Central Government could not be liable. 
In fact the intention is that export of 
sugar shall be subject to directions and 
licence given by the Central Govern- 
ment but export agency ‘will be liable 
for its commercial transactions with all 
the persons with whom it deals, (Para 10) 


(C) Civil P..C. (5 of 1908), Order 7, 
Rule 11 (a) — Rejection of. plaint — Suit 
against Union of India and State Trad- 
ing Corporation — Plaint alleging that 
STE was agent of Union’ of India by 
reason of which latter was liable for 
breach of contract by former — Finding 
of law that STC was not agent of Union 
of India — On finding held plaint did 
not disclose any cause of ‘action against 
Union of India — Plaint against Union 
of India rejected, AIR 1977 SC 2421, Foll. 

z (Paras 12, 15) 
Cases Referred : Chronological Paras 
-AIR 1977 SC 2421 12 
AIR 1963 SC 1811: (1964) 4 SCR 99 8 
AIR 1957 Assam 49 ; 1i 


ORDER :— The present application of 
Union of India, defendant No. 1 is to the 
effect that the plaint of the suit filed by 
M/s, Sakthi Sugars Ltd. does not dis- 
close any cause of action against- the 
former and that therefore the suit against 
the former should be dismissed with 
costs, 


2. For the purpose of . deciding this 
application obviously only ‘allegations of 
the plaintiff as contained in the plaint 
are to be and are being considered.. 
Those allegations briefly are as follows: 


3. Plaintiff `is a publie limited com- 
pany incorporated under the provisions 
of the Indian Companies Act having its 
registered office at 73-A Race Course 
Road, Coimbatore. It is ° ing’ on 
business, inter alia, of manufacture of 
white crystal sugar at its factory at Ap- 
pakkudal Bhavani Taluk, District Periyar, 
Tamil Nadu, 
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4, The State Trading Corporation of 
India, defendant No. 2, who’ is canalis- 
ing export of sugar out of India under 
the Imports and Exports (Control) Act, 
1947, (hereinafter referred to as the Act) 
issued a notice by way of publication in 
newspaper “The Hindu” dated, August 
18, 1978, inviting tenders receivable be- 
fore August 22, 1978, from Sugar Factori- 
es in India for supply of sugar for ex- 
port. On account of that notice the 
plaintiff submitted its tender and sam- 
ples which were received by defendant 
No, 2 on August 21, 1978. The tenders 
were to be opened at 11.00 a. m, on 
August 22, 1978. By sending tender, 
plaintiff accepted the offer of defendant 
No, 2 in respect of supply of sugar and 
hence concluded contract ‘regarding sup- 
ply of sugar came into existence, Defen- 
dant No. 2, however, in breach of the 
aforesaid contract, by means of a letter 
dated August 28, 1978, which was re- 
ceived by the plaintiff on- September 2, 
1978 informed the latter that the tender 
of the latter was not accepted. Defen- 
dant ~No. 2 also returned bank draft 
which had been sent by the plaintiff as 
security. There was correspondence be- 
tween plaintiff and defendant No. 2 
and ultimately the latter in .a let- 
ter dated November 10, 1978, ad- 
dressed to the former stated that 
the latter had right to reject any offer of 
any sugar factory without assigning any 
reason and that the offer of the former 
had been rejected, On account of the 
said breach of the contract plaintiff is 
entitled to damagés in the amount of 
Rs, 58.80 lakhs for the recovery of which 
present suit was brought against both 
the defendants, 

5. Defendant No. 1, Union of India, is 
liable because (as alleged by the plain- 
tiff), defendant No, 2 was acting as agent 
of defendant No. 1 under the provisions 
of the Act for canalising export of sugar. 

6. I have heard the learned counsel 
for the parties, Relevant paragraphs 
which seek to fasten liability on the 
Union of India are 23 and 26 of the 
Pe hls read as under :— 

“23. e defendant No. 1, the princi 
authority under the Act and e ear 
dant No, 2, the canalising agency of the 
defendant No. 1, which has committed 
the breach of contract by rejecting the 
plaintiff's tender are jointly and severally 
liable to pay the. plaintiff a compensa- 
tion of Rs, 58.80 lakhs towards the actual 
loss sustained by the plaintiff consequent 


on the breach of contract by defendant 
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No. 2 to buy the sugar from the plain- 
tif. On the said sum, the plaintiff is 
also entitled to future interest at the 
rate of 12 per cent per annum from the 
date of filing the suit to the date of re- 
alisation”, ‘ 


“26. The cause of action arose at Delhi 
where the defendants have their offices 
and from where the defendant No, 2 as 
agent of the defendant No, 1, invited 
tenders for D-30 Grade sugar; it also 
arose when the defendant No. 2° invited 
the tender for supply of sugar for ex- 
port on 18-8-1978 and when the plain- 
tiff submitted its tender for supply of 
10,000 metric tons of .D-3) Grade sugar 
on 22-8-1978; and also when the sugar 
samples were delivered at the office of 
the defendant No, 2 on 21-8-1978 and 
when the defendant No, 2 wrongfully 
failed to accept the plaintiffs tender on 
22-8-1978, 7-9-1978 and 10-11-1978, when 
the plaintiff caused legal notices to be 
given to the defendants on 16-12-1978 
and 8-2-1979 and when the defendant 
No. 2 repudiated its liability on 22-2- 
1979 and when the plaintiff invited offers 
for sale of sugar and subsequently soid 
the sugar at the price of Rs, 1840/- per 
Metric ton and on 7-4-1979 when the 
plaintiff caused legal notices to be deli- 
vered to the defendants under S. 80 of 


the Code of Civil Procedure on 27-8-1979, 


when the defendant No. 2 replied to the 
notice dated 7-4-1979, denying its liabi- 
lity.” 

It is apparent from the above that ac- 
cording to the plaintiff defendant No, 2 
was working as agent of Union of India 
and on that account Union of India, as 
principal, was liable, The learned coun- 
sel, for the plaintiff contends that it is 
for the Union of India to permit export 
of articles including sugar, that it had 
authorised defendant No, 2 to canalise 
that export under the provisions of the 
Act as well as Sugar Export Promotion 
Act, 1958 and that therefore defendant. 
No, 2 was acting as agent and Union of 
India was acting as principal in respect 
of the export of sugar. 

7. But the learned counsel forgets that 
defendant No. 2 acts independently of 
Union of India. Ht is a company regis- 
tered under the Companies Act. m the 
plaint it is alleged by the plaintiff that 
defendant No. 2 had been incorporated 
under the State Trading Corporation Act. 
But at the time of arguments it was ad- 
mitted that there is no statute by the 


_ name of State Trading Corporation Act 
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and that defendant No, 2 was incorporat- 
ed under the provisions of the Companies 
Act, Thus defendant No, 2, being legal 
entity, acts as an individual on its own 
behalf. Permission for export is given 
to it by Union. of India but the latter 
does not act as principal. Jt is in the 
same manner in which any natural per- 
son or individual is authorised by the 
"Inion of India to export a’ commodity 
out of India, In that case that indivi- 
dual does not become agent of Union of 
India but is merely a licensee for ex- 
porting . articles,- Defendant No, 2 is 
also a licensee of the Union of India for 
canalising export of sugar, etc, 

8. The proposition that State Trading 
Corporation, defendant No, 2, is a com- 
pany registered under the Indian Com- 
panies Act has separate legal entity and 
is not agent, of the Central Government 
finds support from a judgment of the 
Supreme Court in Stafe Trading Corpora- 
tion of India Ltd, v. Commercial Tax 
Officer Vishakapatnam, (1964) 4 SCR 99: 
(AIR 1963 SC 1811), Following observa- 
tions were made by the Supreme Court 
which occur at pa“ 133 - (of SCR): (at 
p. 1849 of ATR):— 

“The question whether a corporation 
ie an agent or servant of the State must 
be decided: on the facts of each case, In 
the absence of any statutory provision, 
a commercial corporafion acting on its 
behalf, even if it is controlled wholly or 
partially by a Govt, department, will b@ 
presumed not to be a servant or agent, of 
the State. Where; however, the corpora- 
tion is performing in substance govern- 
mental, and not commercial, functions, 
an inference will readily be made that 
it is an agent of the Government”, 

t is clear from the above that State 
Trading Corporation could be agent of 
the Government when it is performing 


governmental and not commercial func- 


tions. In the present case, defendant 

No, 2 was performing commercial func- 

tion of export of sugar and there was no 

question of its- performing any govern- 
ental function, 

8. The Tearned counsel for the plain- 
iff relied upon -Section 2 (b) and Sec- 
tion 3 of the Sugar Export Promotion 
Act, 1958 (hereinafter referred to as 
"Sugar Act’), which read as under:— 

“2 In this’ Act, unless the, context 
otherwise Tears 

sa ` 

{b} TER? bein means any such 

agency as may be specified in this behalf 


are - - a 
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under Section 3, and when no such agen- 
cy has been so specified, the Central 
Government; 


3 (1) For the purposes of this Act, 
the Central Government may, by notifi- 
cation in the Official Gazette, specify as 
an export agency any company within 
the meaning of the Companies Act, 1956, 
or any body of persons established or re- 


_cognised as a body corporate by or un- 


der any other law for the time being in 
force, 


(2) Where any such company or other 

body corporate has been : specified as an 
export agency, it shall be lawful for such’ 
agency to perform all or any of the 
functions of an export agency under the 
Act, notwithstanding anything to the con- 
trary contained in the memorandum or 
articles of association of the company or, 
as the case may be, the’ law applicable 
thereto”, 
The learned counsel Sakna that any 
body corporate could be notified as ex- 
port agency, that defendant No, 2 had 
been notified as export agency of_sugar 
and that therefore defendant No, 2 was 
working as agent of the Central Govern- 
ment, The learned counsel also pointed. 
out to the provisions of Section 10 which 
read as under; 

"10, The export agency specified under 

Sec, 3 shall be bound in' the discharge 
of its functions under this Act, by such 
general or special directions, as the Cen- 
tral Government may give to it in writ- 
ing.” 
The learned counsel jrd that the pro- 
vision of Section 10 clearly indicated that 
export agency was to act under the direc- 
tions of the Central Government which 
meant that the former was an agent of 
the latter, 

10.. But it is apparent from a reading 
of the provisions specifically relied upon 
by the learned counsel as ‘well as other 
provisions of the Sugar Act that the 
Central Government does inot become 
principal of any export agency notified 
by the former, The provisions of Sugar 
Act merely empower the Central Gov- 


- ernment to get promotion of sugar ex- 


port through agency appointed for the 
said: purpose, but the former does not 
have any concern with the commercial 


‘transactions or liability of the latter. 


There is no provision under the Sugar 
Act that the Central . Government ‘will 
become principal and as such would be 
liable to third parties dealing with the 
export agency. .In the absence of such 


„express provision the Central Govern- 


Berd 
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ment could not be liable In fact thè 
intention is that export of sugar shall 
be subject to directions and licence given 
by the Central Government but export 
agency will be liable for its commercial 
transactions with all “the persons with 
whom it deals, 


11. The learned counsel for the plain- 
tiff contended that at this stage the only 
thing plaintiff has. to show is that the 
allegations contained in the plaint do 
spell out a cause of action against defen- 
dants including the Union of India, in 
the present. case, that it is not necessary 
that the said cause of action should be 
established and that the matter of estab- 
lishing cause of acion would come up 
for consideration only when the case 
would be tried on merits. He, therefore, 
suggests that let this application of the 
Union of India be dismissed and the 
matter as to whether the plaintiff has 
any cause of action against the Union of 
India should be decided after the fram- 
ing of issues and leading of entire evi- 
dence, The learned counsel explains 
that in the present case there was al- 
legation of the plaintiff that. defendant 
No, 2 was agent of the Union of India 
and ‘that the said allegation is sufficient 
for disclosing the cause of action against 
the Union of India, In support of this 
contention he relied upon a judgment of 
Assam High Court in Shanti Ranjan Das 


Gupta v. Dasuram Mirzamal Firm, AIR. 


1957 Assam 49, It was held that a 
plaint could not be rejected on the 
ground that there was no cause of action 
for the suit because that was something 
different from saying that the plaint it- 
self did not disclose any cause of action. 
The learned counsel contended that in 
the present case what the Union of India 
was urging was that the plaintiff had no 
cause of action because according to law 
defendant No, 2 was not agent of the 
Union of India, 


12. But the law in Ce 
faid down by the Supreme Court in T. 
Arivandandam v, T. V. Satyapal, AIR 1977 


SC 2421, It is laid down that if on a- 


meaningful and not formal reading of a 
plaint it is manifest that the plaint is 
vexatious or meritless in the sense of 
not disclosing a clear. right to sue trial 
Court should exercise its power under. 
Order VIL Rule 11, Code of Civil Pro- 
cedure, and should rejeċt the plaint, So 
it is meaningful reading of the plaint 
which is required.’ It is to be seen if ac- 
tually according to law, on the allega- 
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tions: contained in the plaint, defendant 
No, 2 was agent.of the Union of India 
or not. Mere formal allegation of the 
plaintiff that defendant No, 2 was agent 
of the Union. of India is not to be accept- | 
ed. In view of the Supreme Court au- 
thority, it: is the duty of the Court 
to’ probe whether allegations made in the 
plaint -make defendant No, 2 as agent 
and ‘the Union of India as the principal 
according to law, I have already -held 
that according to law defendant No, 2 
was not agent of the Union of India and 
that being so plaint does not disclose 
any cause of action against the latter. 


13. The learned counsel for defendant 
Number 2 contended that not only the 
plaint did not disclose any cause of ac- 
tion against defendant No. 1 but the 
same did not disclose any cause of action 
against defendant No, 2 also because as- 
sértions contained in the plaint did not 
spell out any concluded contract be~ 
tween the plaintiff and defendant No, 2 
in respect of breach of which plaintiff 
claims damages, He explained that pub- 
lication of notice was merely for inviting 
offers for supply of sugar to defendant 
No, 2, that plaintiff sent offer which 
was rejected and that, therefore, there 
could not be any concluded contract, 


_ 14. But the matter was not fixed for 
arguments as far as disclosures of cause 
of action against ‘defendant No. 2 are 
concerned and the argument will have 
to be heard after framing of appropriate 
issue in that respect, 


15. I, therefore, accept the application 
and reject the plaint with costs under 
Order VI Rule 11, Code of. Civil Pro- 
cedure against the Union of India, defen- 
dant No, 1, . 

l Application allowed. 
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- SULTAN SINGH, J. 

M/s, Premnath Motors (P.) Ltd., New 
Delhi, Petitioner v, Bhadur Chand 
Dhawan and others, Respondents, 

` C, M. No, 966 of 1980 and F, A, O, No 

Ill of 1980, D/- 24-2-1981.* 
Limitation Act (38 of 1963), Sec. 5 — 
Delay in filing appeal- Appellant fail- 
ed to explain — Delay could not be cop- 
doned. 


"Against order of S. N. Kapur, MA.GT., 
Delhi, D/- 25-9-1979, 


CY/DY/B709/81/VNP/SNY, 





filed 
_ ter expiry of period of limitation and al- 
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Where the appeal against the order 
ofthe Tribunal passed on 25-9-1979 was 
by the appellant on 1-3-1980 i.e. af- 


leged that he was not aware of the pas- 
sing of the order till 25-1-1980, however 
the application for certified copy of 
that order was made by him on 1-2-80, 
and the appellant failed to explain the 
delay in filing such application even after 
he became aware of the order on appeal, 
delay could not be condoned, (Para 1)- 


“S. N, Anand with D. B. Kalia, for 
Petitioner; Ashok Popli (for No. 1) and 
P. P. Malhotra. (for No. 2), for Respon- 
dents, ` ‘ 


ORDER :— The respondent No, 1 
Bhadur Chand Dhawan filed a claim 
under Section 110-A of the Motor Vehi- 
cles Act, 1939 (hereinafter called ‘the 
Act’) on December 23, 1969 before the 
Motor Accident Claims Tribunal, Initially 
the claim was against the driver Ashok 
Kumar and the owner of the vehicle, 
M/s, Prem Nath Motors (P) Ltd, Sub- 
sequently it appears that insurer was 
also made a party. The present appel- 
lant M/s, Prem Nath Motors was served 
and represented by a counsel, On Sep- 
tember 25, 1979 the Tribunal allowed the 
claim of Bhadur Chand Dhawan and 
awarded Rs. 29,325/- to the claimant 
against the driver and the appellant i, e., 
owner of the vehicle together with in- 
terest at 6% per annum from the date 
of filing the claim petition till date 
The claim against the insurance company 
was however dismissed. The owner of 
the vehicle M/s.-Prem Nath Motors filed 
the present appeal in this Court on 
March 1, 1980, together with the pre- 
sent application for condonation of delay 
in filing the appeal. The impugned 
order is dated September 25, 1979, The 
period of limitation for filing the appeal 
in question is 90 days from the date of 
Judgment and order of the Tribunal, The 
appellant is also entitled to exclude the 
time spent in obtaining the certified 
copy of the impugned order, The copy 
was applied for on Feb, 1, 1980, i a, 
after the period for filing the appeal had 
expired, The learned counsel for the ap- 
pellant states that the appellant was 
not aware of the impugned order 
till January 25, 1980. His case is 
that the order passed by the Tribunal 
was not known to the appellant and that 
the appellant came to know of it only 
when an official from Collector’s office 
came for realisation; an application for 
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obtaining the certified copy of the im- 
pugned order was made and the appeal 
was filed after obtaining the same, 
Learned counsel argues various matters 
relating to the merits of the case. I am 
afraid, I cannot go into the merits at this 
stage. Question for consideration, is whe-, 
ther there is sufficient cause for condona- 
tion of delay in filing the appeal. The 
appellant was served and ‘filed a written 
statement. On August 27, 1979, the 
Tribunal has noted the presence of the 
counse] for the parties and the case was 
adjourned to September 7, 1979, on which 
date parties counsel were' again present 
and the case was adjourned to Septem- 
ber 20,: 1979. The case was finally ad- 


journed to September 25, 1979-on which 


date the record shows that counsel for 
the petitioner claimant was present and 
order was announced on that date. From 
the order sheet of the Tribunal record it 
seems that the counsel for the parties 
were present when the case was ad- 
journed, Order 20, Rule 1 of the Code 
of Civil Procedure provides that the 
Court has to pronounce judgment in the 
open Court and that notice-of that is to 
be given to the parties. In the present 
case from the record it appears that 
counsel for the parties were present. and 
in their presence the case’ was adjourned 
from time to time but it appears that on 
the last date when judgment was pro- 
nounced nobody was present on behalf 
of the appellant, When the date has 
been fixed for pronouncement of judg- 
ment in the presence of the counsel for 
the parties it seems that no further 
notice is required to be served upon the 
parties. Further once a defendant is 
served and he appears before Court he 
is not entitled to be served with any 
fresh notice fixing a date for pronounce- 
ment: of judgment, The. period of 
limitation as already . stated is 90 days 
which expired on December 24, 1980 
and up to that date no step was taken 
by the appellant for filing the appeal. 
Section 5 of the Limitation Act reads 
as under: : . 
. “Any appeal or any application other 
than an application under any of the 
provisions of Order XXI of the Code of 
Civil Procedure, 1908, may be admitted 
after the prescribed period if the appel- 
lant or the applicant satisfies the Court 
that he had sufficient cause for not pre- 
ferring the appeal or making the applica- 
tion within such period, ' ~ P 
Explanation :——- The fact that the ap- 
pellant or the applicant was misled by 
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any order, practice or judgment of the 
High Court in ascertaining or computing 
the prescribed period may be. sufficient 
cause within' the meaning of this sec- 
tion’, ; g i : 
Sufficient cause -has to be. explained: for 
not filing the appeal on the last date of 
limitation and thereafter day by day till 
actual filing of the appeal. In the pre- 
sent case even- application for obtaining 
the certified copy was not made within 
the period of limitation. In other words 
it means that the limitation for filing 


the appeal expired. There is no explana- , 


tion as to why no step was taken during 
the period from September 25, 1979, to 
February 1, 1980. The ‘only explana- 
tion as stated above is that the appellant 
was not aware of the impugned judg- 


ment and order dated ‘September 25,- 


1979 and that it came to know of the 
same on January 24, 1980. There is no 
explanation again why no application 
for obtaining the certified copy was 
made during the period from‘ January 25, 
1980 to January 31, 1980. There is no 
sufficient cause for condonation of delay. 
The application has no merit and there- 
fore the same is dismissed, 

2. This 
barred by time, 

j ` Order accordingly. 


i AIR 1981 DELHI 217 
.SULTAN SINGH, J. 
Dr. Gurdit Singh Bajaj, Appellant v, 
Ramesh Chander, Respondent, 
_ S. A, O. No, 276 of 1980, D/- 6-2-1981.* 


(A) Delhi Rent Control Act (59 of 
1958), Section 39 and Civil P, C. (1908), 
Section 100 — Procedure to be followed 
in second appeal under Section 39 of 
Rent Act — Rent Act silent on the mat- 
ter — Held procedure in appeal under 
Section 100 of Civil P. C. has to be fol- 
lowed . AIR 1953 SC 357 and AIR 1968 
SC 384, Foll. (Para 2) 

(B) Limitation Act (86 of 1963), Sec- 
tion 12 (3) — Computation of time — 
Time spent in obtaining certified copy of 
impugned order allowed to be excluded 
- However time spent in obtaining 
copy of order of first instance held not 
liable to be excluded. Case law discussed. 


(Para 2) 


*Against order of P. K. Bahri, Rent Con- 
trol Tribunal, Delhi, D/- 30-11-1979. 


CY/CY/B237/81/JDD 
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Cases Referred : . Chronological Paras 


AIR 1976 Delhi 111 4 
ILR (1973) 1 Delhi 181 4 
(1970) 2 UJ (SC): 784 4 
1970 Pun LR (Delhi) 78 -3,4 
AIR. 1968 SC 384:1968 AI LJ 139 2 


AIR 1953 SC 357:1953 SCR 1028 | 2 
S. L. Verma, for Appellant; H. K, L. 
Sabharwal and Y, K. Sabharwal, for 
Respondent. . 
JUDGMENT :— This second appeal 
under Section 39 of the Delhi Rent Con- 
trol Act, 1958 is directed against the 
judgment and order of the Rent Control 
Tribunal dated 30th November, 1979. 
The appeal is barred by time. The appel- 
lant has filed this application, C, M, 2179/ 
80, under the proviso to Section 39 of 
the Act. His contention is that after 
excluding the time spent by him in 
obtaining the certified copies of the order 
of the Rent Controller and the Rent 
Control Tribunal the appeal.is within 
time. The copy of the order of 
the Tribunal was applied on 16th 
November, 1979 and it was ready 
for delivery on 22nd November, 1979. 
The copy of the order of the Rent Con- 


. troller was applied on 17th November, 


1979 and it was ready for delivery. on 
6th December 1979. This second appeal 
was filed on ist February, 1980, 

2. The Delhi Rent Control, Act 1958, 
is silent as to what procedure the High 
Court is to follow in dealing with the 
second appeals. An appeal in.the High 
Court is governed by the normal proce- 
dure applicable to the second appeals 
in the High Court. The High Court in’ 
dealing with the second appeal under 
Sec. 39 of the Act must, therefore, act 
in accordance with the Code of Civil 
Procedure and the Rules of this Court. 
In National Sewing Thread: Co, Ltd. v. 
James Chandwick & Bros, Lid, (1953 
SCR 1028): (AIR 1953 SC 357) it was 
held that the High Court had to exercise 
its appellate jurisdiction under Sec, 76 
of the Trade Marks Act, 1940, in the 
Same manner as it exercised its other 
appellate jurisdiction ag the Trade 
Marks Act did not make any provision 
with regard to the procedure to be fol- 
lowed by the High Court in the appeal. 
Again, in Collector, Varanasi v. Gauri 
Shankar Misra (AIR 1968 SC 384) it is 
Observed that the appeals mder Sec- 
tion 19 (1) (£) of the Defence of India 
Act, 1939, have to be disposed of just in 
the. same manner as.other appeals to. 
the High Court, It is further _ observed 
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that after the. appeal has reached the 
High Court, it has to be . determined 


according to the rules of practice and 
rocedure of that Court. Thus, it seems 











order ` of 
the’. Rent . Controller in this 
the time spent in obtaining the 
copy of the order of the Tribunal is ex- 
cluded the appeal ought to have been 

filed on or before 19th January, 1980, As 


Ist February, 1980, 


3. In Bhagwan Dass- Gupta vV. Mukat 
Lal (1970 Punj LR (Delhi) 78) it. has 
been held that only those days which 
are spent by the:appellant in actually 
obtaining the copy of the judgment of 
the court: of first instance after the ex- 
piry of the period of ‘limitation and til! 
the 
time as may be reasonably spent there- 
after in drafting the grounds of appeal 
etc. would be regarded as sufficient 
cause for - condonation of the delay in 
preferring the appeal under Section 5 of 
the Limitation Act. It is also held that 
the time spent in obtaining the copy of 
the judgment of the court of first in- 
stance cannot be allowed under Sec. 12 
(3) of the Limitation Act. The time for 
filing the appeal expired on 19th January 
1980 and the order of the court of first 
instance in this case was ready for deliv- 
ery on 6th December, 1979, and as such 
it seems that the appellant was not pre- 
vented by any cause from filing the ap- 
peal within time ie. on or before 19th 
January, 1980. In the application for 
condonation of delay there is no expla- 
. nation why the second appeal was not 
filed during the period from 19th Jan- 
uary, 1980 to Ist February, 1980. It is 
well settled that the appellant has to ex- 
plain ‘each day’s delay. As theré is no 
explanation, the appeal is barred by 
time. : 


4, Learned counsel for the spaini 


contends that the Limitation Act does 
not apply to.the appeals under the Ac% 
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case can be excluded, Thus, if 


delivery of the copy to him plus. 


ALR 


-and relies upon Subhash Chander v, 
Ullah (LR. (1973) 1. Delhi 
181), This judgment ’‘does not support 
‘the contention. “of ‘the’ appellant, The 
Division Bench in that case held that the 
Limitation Act, 1983 applies anly to a 
‘court and though the Controller under 
the Delhi’ Rent” Centro] .Act, 1958, may 
have ‘some. of the trappings fof a court, 
he is not a.court)Stricto sensu and is not 
within the meaning of the Limitation 
Act, This‘ Judgment relates-to the Con- 
troiler,.an authority under the Act but, 


y. ‘as already observed, this second appeal 


is to be governed iby the procedure of 
this . Court applicable to‘ other appeals, 
The learned counsel further relies upon 
S. A, Gaffoor v. Ayesha Begum ((1970) 2 
UJ (SC) 784) wherein the Supreme Court 
excluded the time spent in obtaining the 
certified copy which was not required to 


-be . filed with the memorandum ‘of ap- 


peal, . The copy of the judgment in that 
case was the. impugned judgment which 
is to be excluded under Section 12 (3) af 
the Limitation Act, It was mot a cast 
for exclusion of time spent im obtaining 
the copy of the court of first instance. 


“The learned counsel mext relies upon 


Jagat Ram Khullar v, Battu Mal (AIR 


.1976 Delhi 111) in support of his conten- 


tion that time spent in obtaining the 
certified copy of the order of the Rent 
Controller is to be excluded, It seems 
to me that -this judgment is mot appli- 
cable in view of the earlier Division 
Bench judgment of this Court in Bhag- 
wan Dass Gupta case (1970 Pun LR 
(Delhi) 78) (supra). 

5, As already stated, the certified copy. 

of the order of the Rent Cositroller was 
ae on 6th December, 1979 ‘and tha 
appellant could have filed the ‘appeal on 
or before 19th January, 1980, ‘the last 
day of limitation. Fer the reasons ‘known 
to the appellant, he waited till Ist Feb- 
ruary, 1980. When he filed'this second 
appeal, as already stated, no ‘explanation 
for not filing the appeal on' 19th Jan- 
uary, 1980, and thereafter up ‘to Ist Feb- 
ruary, 1980, was given, It is, therefore 
held that the present appeal is barred 
by time and no sufficient cause thas been 
made out to condone the delay in filing 
the appeal on ist February, 1980. ‘The 
application for condonation of delay is, 
therefore, dismissed, The appeal being 
barred by time is accordingly dismissed. 


No order as to costs, 
S _ Appeal dismissed, 
ie a . 
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SULTAN: SINGH, J.. + Een 
Ram Kumar; Appellant v. “Janki Prasad, 
Respondent. - 
S. A. O. No. 10 of 1977, DE 12:5-1981.* 


a Delhi ‘Rent Control Act (59 ‘of 1958), 
Ss. 15 (1), (7) amd 39 — Tenant depositing © 
rent within time as ordered by -Controller 
under Section. 15 (D. — ~ Delay in depositing 
‘rent for one morth - on account of mathe- 
matical error on part of tenant — Default 
was welther wilfcl nor deliberate — No 
ground to strike off defence of tenant under 
Section 15 (7) — No substantial question of 
law requiring interference by High Court 
under Section 39. (Para 5) 
(8) Delhi Rent Control Act. (59 of 1938), 
Se. 14 (t) (a) and 15 (t) — Order requiring 
tenant to. deposit romt. under Section 15 (1) 
— Delay in depositing -rent due to some 
maihboamatical eror — Controller could pass 
fresh order in addition to previous and not 
in supersesdion of previous one — No evic- 
Gow could be ordered on gromad of defanit 
of previows order. 

Where the Tribunal directed the Controller 
to pass. 2 fresh order in supersession of pre- 
vieus order under Seetion 15 (1) which was 
passed on the admission of the fenant who 
did not deposit rent for 2 month on account 
` of mathematical erros, the order was invalid. 

_ (Para 7) 

First order for deposit under Section 15 qd) 
ig only preliminary to trial of disputes. 
the Conteolles after tial, concludes that any 
amount of rent was duo- to appellant, he 
weuld pasg a fresh order in addition to and 
not in supersession of previous order requir- 
img the tenant to deposit rent. Second order 
for deposit of rent under Section 15 (1) is 
required to be passed if arrears are found 
due after the decision of the disputes. It 
could not be. said that fresh order is to be 
passed only in cases where the tenant com- 
mits a default in depositing rent.according to 
the first order. (1978) 1 Ren CR 420: AIR 
1978 NOC 250 (Delhi), Followed. 

- (Paras 7; 8) 
Chronological Paras 
1980 Rajdhani LR 355 


Cases Referred : 
AIR 1980 SC 1664 : 


AIR 1978 NOC. 250 : (1978) 1 Ren CR 420 
(Delhi) . 

1976 Rajdhani LR (Note) 13 l 5 

1971 Rajdhani LR (Note) 35 - 


*+From erder of J. D.. Jain, Rent Control 
Tribunal, Delhi, D/- 17-11-1976. 


FY /FY¥/C802/81/AAJ/LGC. 
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:. Jugal Kishore: Seth with. Miss Sheeba 
Gupta, for Appellant; on hai fo.. 
Respondent. -4 ‘ 

JUDGMENT :!— Tosia an mR under 
Section’ 39 of.thé “Delhi Reat Control Act, 

1958_(herefnafter called ‘the Act’) -by the 
-tandlord challenging the’ judgment and order 
dated November 17, 1976 of the Rent Con- 
trol Tribunal, setting aside the orders’ for 
eviction of the respondent and striking out 
his defence passed by the Additional~Cantrol- 
ler. The Tribunal held that the defence was 
not liable to be struck out and that it was 
imperative for: the Additional Controller to 
pass a fresh order under Section 15 (1) of 
the Act after determination of the disputes 
regarding the rate of rent and the period for 
which the arrears were due to the appellant 
landlord. 


2. The appellant filed an application for 
eviction on the grounds covered by Clis. (a) 
and (e) of the proviso to sub-section (1) of 
Section 14 of the Act. Subsequently the ap- 
pellant gave up the ground of eviction cover- 
ed by Section 14 (1) (e) of the Act. The ap- 
pellant alleges fhat the respondent became a 
tenant under him from April 1, 1972, that 
he neither paid nor tendered the arrears of 
rent for the period from April 1, 1972 at 
Rs. 50/- per month in spite of service of a 
notice of demand dated March 11, 1975. The 
respondent in his written statement pleads 
that the premises were let to him in January 
1962 at Rs. 12/- per month, that the month 
of tenancy starts from 17th of every English 
‘calendar month and ends on 16th of the 
following month, that rent for the period 
ending 16th December 1974 had ‘been paid. 
_The Additional Controller by order dated 
August 19, 1975 passed an order under Sec- 
tion 15 (1) of the Act directing the respon- 


-dent to deposit arrears of rent at Rs. 12/- 


per month for the period from December 17, 
1974 within one month and continue to de- 
posit future monthly rent at the said rate by 
the 15th of the succeeding month. There 
are thus two disputes between’ the parties. 


. (1) Whether the contractual rate of rent was 


Rs. 50/- or Rs. 12/- per month and (2) for 
what period the arrears were due? The Ad- 
ditional Controller did not decide the two 
disputed questions but on fhe admission of 
the respondent, had passed the order for de- 
posit of rent. The respondent- deposited 
Rs. 108/- on September 9, 1975 and Rs. 36/- 
on- November 27; 1975. The first deposit of 
Rs.-108/- is for the period 17-12-1974 to 
16-9-1975. The second deposit is for the 
period 17-9-1975 to 16-12-1975. ‘fhe respon- 
dent thus did not deposit rent for the period 
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' from September 17, 1975 to October 16, 1975 
~ within 15 days of the expiry of the tenancy 
month—: Tn ot other words it means that there 
was a delay x “of~27_days in depositing rent 
for one month ending~16-10-1975. The ap- 
pellant by an application undef “Section 17 
of tbe Act prayed for striking off the defence._ 
The respondent in reply submitted that he 
had ,been depositing rent in advance much 


before the due dates, that there was delay in. 


second deposit on account of ‘mathematical 
error on his part. He said that he was 
. always under fhe impression that he had 
cleared all dues up to October 1975, when 
he made the second deposit. ‘On account of 
mathematical mistake, it appears, the tenant 
deposited the rent for one month ending 
October 16, 1975 on November 27, 1975. The 
Additional Controller struck out the defence 
by order dated July 6, 1976 and after record- 
ing evidence passed an order of eviction on 
July 29, 1976, 


3. The respondent tenant filed two pes, 
before the Rent Control Tribunal, challeng- 
ing the order of eviction as-well as the order 
striking off his defence: The Tribunal held 
that the delay in depositing the rent was 
neither contumacious nor wilful and set aside 
the order striking off the defence. The Tri- 
bunal further observed that as there. were 
disputes regarding the rate of rent and the 
period for which the rent was due and legally 
recoverable, the Additional Controller was 
reqnired to pass a fresh order. under Seo- 
tion 15 (1) of the Act in supersession of the 
earlier order for deposit of rent. 

4. The learned counsel for the appellant 
has raised two questions, (1) the Rent Con- 
trol Tribunal wrongly condoned the delay 
and refused to strike off the defence when 
admittedly the respondent had committed de- 
fault and (2) that if the respondent had not 
complied with the order for deposit under 
Section 15 of the Act no fresh order for de- 
posit could be passed subsequently. He 
further says that if he had complied with the 
initial order for deposit a fresh order could 
be passed for depositing the difference in 
arrears of rent found due after the determina- 
tion of the disputes. 

5. As already observed the tenant respon- 
dent on account of some mathematical error 
did not deposit rent for one month ending 
October 16, 1975 within 15 days of the ex- 
piry of the tenancy month i.e. up to Octo- 
ber 31, 1975 but deposited the same on 
November 27, 1975. It is admitted that for 
subsequent periods the respondent tenant has 


been regularly depositing the rent within - 


time. The Supreme Court in Miss Santosh 
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Mehta v. Om Prakash, 1980 Rajdhani LR 
355 : (AIR 1980 SC 1664) has held that for 
striking off the defence of the tenant under 
Section 15 (1) of the Act there must be a 
failure to pay, rent indicating wilful or de- 
liberate default. This Court in Bharat Pul- 
_ versing Milis P. Ltd. v. Tarachand Malik B. 
"Trust, 1971 Rajdhani LR (Note) 35, had ob: 
served t that.defence against: ejectment should 
not be struck ont~for_smail delays and that. 
it should be struck out~only_if the delay in 
deposit was. wilful or contumacious. __ Simi- 
larly in K. C. Sharma v. Sant Ram Sharma, 
1976 Rajdhani LR (Note) 13, it was held 
that the defence should not be struck out if 
there was no contumaeious default in de- 
posit of monthly rent in respect of one 
month. In the earlier case there was delay 
of one month and in the latex case there was 
‘delay of only three days in depositing rent. 
There was apparently a mathematical error 
on the part of the respondent when he cal- 
culated the arrears of rent as he was under 
the impression that he had deposited the rent 
for the month of October 1975 at the .time 
of first deposit. In faet the first deposit was 
only for the period ending September 16, 
1975. The default was neither wilful nor, 
deliberate. There is mo ground to strike off 


‘the defence of the tenant. | Moreover it is a 


matter of discretion which has been rightly 
exercised by the Rent Control Tribunal. There 
is no substantial question of law requiring 
interference under Section 39 of the Act by 
this Court, 


6. The learned counsel next argues that 
after the decision of disputes regarding rate 
‘of rent and: the period for which the rent 
was payable to the landlord, no fresh order 
can be passed by the Additional Controller 
when the tenant had already committed de- 
fault in complying with the order for deposit 
of rent. His argument is that the respondent 
tenant having committed default of an order 
under Section 15 (1) of the Act was liable to 
be evicted under Section 14 (1) (a) of the 
Act as the Controller has no power to con- 
done the delay in deposit of rent where 
ground of eviction is non payment of, rent. 
He further says that if the tenant had com- 
plied with the order for deposit then a fresh 
order may be passed for deposit of arrears 
found due after steroalce of the dis- 
putes. 


7. The scheme of the Rent Act under Seo- 
tions 14 and 15 of ‘the Act provides that 
cause of action for eviction on ground of 
non payment of rent accrues when a landlord 
serves a notice of demand for arrears of rent 
upon the tenant in the -manney provided in 
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Section 106 of Transfer of Property Act and 
the tenant neither pays nor tenders the whole 
of arrears of rent legally recoverable from 
him within two months of the date of service 
of the notice upon him. Thus, cause of 
action consists of the demand and the failure 
of the tenant to pay or tender within two 
months. The landlord thereafter becomes 
entitled to file a petition for eviction on 
ground of non payment of rent. The statute 
however gives further protection to -the 
tenant. This protection is provided in Sec- 
tion 15 read with Section 14 (2) of the Act. 
Sub-section (1) of Section 15 of the Act re- 
quires the Controller to pass an order for 
` deposit of arrears of rent and future monthly 
rent at the rate of rent at which it was last 
paid and for the period for which the arrears 
of rent were legally recoverable. But when 
there are disputes between the parties regard- 
ing the rate of rent and the period for which 
the arrears were recoverable, the Controller 
is empowered to pass an order under Sec- 
tion 15 (1) of the Act on prima facie evi- 
dence on record or may postpone the pass- 
ing of order for deposit as held in Ram 
Narain Khanna v. S. Ishar Singh, (1978) 1 
Ren CR 420 : (AIR 1978 NOC 250). _The 
respondent in his written statement pleaded 
that the agreed rent was Rs. 12/- per month 
and that arrears were due from him for the 
period from December 17, 1974. On the 
basis of this admission the Controller passed 
the order for deposit dated August 19, 1975 
under Section 15 (1) of the Act. After the 
decision of the disputes during the trial of 
the case if any arrears. were found due to 
the appellant the Controller would be entitled 
to pass another order under Section 15 (1) of 
the Act for that amount only. In other words 
if an order was passed under Section 15 (1) 
of the Act on the basis of prima facie evi- 
dence on record, a tenant would comply with 
the same and when the disputed points arising 
under Section 15 (1) are settled, and arrears 
are found due, an order directing the tenant 
to deposit the arrears would be passed under 
Section 15 (1) of the Act. When the second 
order is passed under Section 15 (1) of the 
Act, the tenant ig required to comply with 
the same in order to claim protection under 
Section 14 (2) of the Act. The Rent, Control 
Tribunal in the instant case has observed that 
a fresh order is to be passed after the de- 
termination of the two disputes notwithstand- 
ing non compliance with the earlier order 
dated August 19; 1975. I do not find any 
basis in law for passing of a fresh order 
under Section 15 (1) of the Act in superses- 
sion of the previous order for deposit of 
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rent. In the present case as already observed 
the previous order was passed on the basis 
of admission made by the respondent. There 
is no question of setting aside or superseding 
the previous order dated August 19, 1975. 
Thus, if after decision of the disputes the 
Controller concludes that arrears were due 
from the respondent, an order would be 
passed under Section 15 (1) of the Act with 
respect to the arrears payable consequent to 
the decision of the disputes. Section 14 (2) 
of the Act provides that if the tenant makes 
payment or deposit as required by Sec. 15 
of the Act no order for recovery of posses- 
sion on ground of non payment of rent can 
be passed against him. In the present case 
first order on the basis of admission of the 
respondent was“ passed on August 19, 1975. 
The second: order can be passed on August 
19, 1975. The second order can be passed 
and in my view must be passed when the 
Controller determines that arrears were due 
to the landlord. The learned counsel for the 
appellant submits that fresh order is to be 
passed only in cases where the temant com- 
plies with the first order and mot in cases 
where the tenant commits a default in deposit 
of rent according to the first order. I do 
not agree. The second order for deposit of 
fent under Section 15 (1} of the Act is re- 
quired to be passed if arrears are found due 
after the decision of the disputes. In other 
words if after the decision of disputes nothing 
is found recoverable second order for de- 
posit of amount would not be passed. I 
am also of the view that this second order 
for deposit will not be in supersession of the 
order already passed under Sectien 15 (1) 
of the Act. Under Section 15 (3) of the 
Act there is provision for passing an order 
for deposit of rent at the interim rate of rent 
to be fixed by the Controller and after the 
determination of the standard rent an order 
is required to be passed for depesit of the 
arrears of rent calculated on the basis of 
the standard rent. The order of the Tri- 
bunal holding that the Coniroller would pass 
a fresh order in supersession of the previous 
order appears to be contrary to Section 15 
of the Act. The first order for deposit under 
Section 15 (1) of the Act is only preliminary 
to the trial of the disputes and a final order 
for deposit is to be passed after the trial of 
the disputes. The tenant ig bound to comply 
with all the orders which may be passed 
either under Section 15 (1) or Section 15 (3) 
of the Act for claiming benefit under Sec- 
tion 14 (2) of the Act. There is no provi- 
sion in the Act for wiping out the initial 


order for deposit of rent passed after hear-| 
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ee re, ene ee ae ee eee 
evidence.. 


& I, therefore; partly accept the appeal- 


YEe order refusing to. strike out the defence 
is maintained But the order directing the 
controller to pass æ fresfr order in sUperses- 








the arrears were payable, the Controller con- 
cludes that’ any amount of rent was due. to 
the appellant, fe would pass a fresh order 
är addition fo and’ no# in supersession of the 
ious order dated August £5, 1975 re- 
quiring the: respondent to deposit rent. The_ 
parties are directed! to: appear before the Ad- 
ditional’ Controller on May 28, 1981. No 
order: as to costs. 

i Appeal partly allowed. 
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‚SULTAN. SENGH, J. 
Yogesh Singh Safiota, Petitioner v. Niran- 
jan Laf Gupta, Respondent, F 
`C R. No. 934 of 1980, DJ- 27-4-1981.* 


(A) Evidence Acf (Œ of 1872), S. 85 — 
Power of atforney executed! and authenticated 
Before Notary Pubie — Person objecting not 
adduciag any evidence fo the confrary — 
Fresomptiow that: Power of attorney was daly 

executed and authenticated by Notary Public 
arises. ' @ara 3 
Œ). Delhi Rent Contro¥ Act (59 of 1958), 


Section 14 (1) (e) — Eviction petition — Can - 


be signod,, verified. and: filed by persons. hold- 
ing. power of attorney on behalf of landlord 
~ Not mecessary that Iandlord himself must 
sign amd. verify eviction petition. (Civil P.C. 
(1908), O. 3, Rr.. 1 and 2; Powers of Attorney 
Act (1882),, S.. 2).. (Paras 4, O- 


D. S. Marwak, for Petitioner; Vinod Dutta, 
for Respondent. 


ORDER :— This. revision under S. 25-B (8) 
of the Delhi Rent Contro! Act, 1958 (here- 
inafter called’ ‘fhe Act’) is directed against 
the judgment and order dated August 25, 
1980: of’ the Additional Controller dismissing 
the petitioners” application under S. 14 (1) (e) 
for the eviction of fie respondent on ths 
ground that the eviction petition was filed by 
attorney aad not by the landlords. The Ad- 
ditional. Controller was of the view that the 


* (Against order. of Shiv-Charan Kain, AddL 
Rent Controller, Delhi, D/- 25-8-1980. 
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eviction application ought to have been filed 
by the landlords. : 


% The three pefitioners namely, Yogish 
Singh Sahota, Sant Avtar Singh Sahota. and 
Amarjit Kaur Sahota have been residing in 
U. K. They jointly and severally appointed 
Shri Hardev Singh Virdi son of Shri Ajit 
Singh Virdi, 14 8/D Wazir Nagar, Delhi as 
their lawful attoreny fo act on their behalf 
in their name. ‘The petitioners are alleged 
fo be owners of property No. F14/30, Modal 
Town, Delhi occupied by the tenants. - With 
a view-to take eviction proceedings against 
the tenants occupying the said property the 
petitioners execufed a general power of at- 
torney on January 5, 1980. It is duly auth- 
enticated by a notary public. The said. at 
torney Shri Hardev Singh Virdi in the name: 
of the three petitioners filed the eviction peti- 
tion on February 5, 1980 before the Rent 
Controller Delhi, The attorney signed and 
verified the eviction application. The _ peti- 
tion was to be tried under Section 25-B of 
the Act. The respondent filed an application 
for Ieave to defend. Besides other objections 
the respondent submitted that the person 
filing the petition was not validly appointed 
as attorney and that the power of attorney 
in his fayour was also improper, illegal, bad 
in law and therefore the petition was liable 
to be dismissed.. The objection found favour 
with the Additional Controlles and as already 
stated he dismissed the eviction petition. The 
petitioners have filed this revision under Sec- 
tion 25-B (8) of the Act. 


3. The general power of: attorney dated 
January 5, 1980 executed by the three peti- 
tioners in favour of Shri Hardev Singh Virdi, 
their ‘attorney is duly executed by the peti- 
tioners and authenticated by a notary public. 


‘Section 85 of the Indian Evidence Act, 1872 


reads as under: 


“S. 85. The Court shall presume that every 
document purporting to, be a power of at- 
torney, and to have been executed before, 
and authenticated by, a Notary Public, of 
any Court, Judge, Magistrate, (Indian) Coun- 
sul or Vice Counsul, or representative of the 
(Central Government), was so executed and 
authenticated.” 

A photostat copy of the power of attorney 
dated January 5, 1980 is on the record. 
Under Section 85 of the Evidence Act the 
Court ig bound to presume that the pow 
of attorney executed and authenticated bef 
a notary public was duly executed and auth: 







tion of the power of attorney. The 





I, therefore, hold that the 
general power of attorney dated January 5, 
1980 is duly executed and authenticated by 
notary public within the meaning of Sec. 35 
of tbe Evidence Act. 

4; The next question is whether the at- 
torney is entitled to institute, sign and verify 
the eviction petition. Under the said power 
of attorney the attorney has been authorised 
to institute, sign and verify any petition for 
eviction against ‘the tenants occupying the 
Property of the petitioners. Order 3, Rules i 
and 2 of the Code af Civil Procedure are as 
under : 

“Rule T: Any appearance, application or 
act in or to any Court, required or authorized 


by. law to be made or done by a party in i 


mch Court, may, except where otherwise ex- 
pressly provided by any law for the tme 
being in force, be made or done by the party 
in person, or by his recognized agent, or by 
a pleader (appearing, applying or acting, as 
the case may be), on his behalf 

Provided that any such appearance shall, 
if the Court so directs, be made by the party 

- in person. 


Rule 2: The recognised agents of parties 


by whom such appearances, applications and . 


acts may be made or done are :— 

(a) persons holding power-of-attorney, 
‘authorising them to make and do such ap- 
pearances, applications, and acts: on ‘behalf 
of such parties; . 

(b) persons carrying on trade or business 
for and in the names of parties not resident 
within the local fimits of the jurisdiction of 
the Court within which limits the appearance, 
application or act is made or done, in matters 
connected with such trade or business only, 
where no other agent is expressly authorised 
to make and do such appearances, applis 
tions and acts.” 


Uader Rule 1 of Order 3 of the Code any 
application be made to the Court either be- 


filed by the party in person or by his re- 


cognized agent or by a pleader on ‘his be 
Thus, besides the party doing an act 
himself, he can get the act done by his re- 
cognized agent. The next question is: who 
e recognized agents. Rule 2 of Order 3 of 
the Cede mentions the recognised agents, 
ey include persons holding powers-of-at- 
torney. it is, therefore, clear that if a party 
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does not act personally he may':act through 
his. recognised agent and a petsan holding a 
power of attorney an behalf of a party is 
his recognised agent within the meaning af 
Rule 2 of Order 3 of the Code. Shri Hardev 
Singh Virdi is ‘holding ` a power of attorney 
from the petidioners. He is, therefore, a re- 
cegnised agent of thé petitioners ‘under .0. 3! 
R. 2 of the Code. He ‘being a recognised 
agent is entifled to act ‘and appear in any 
Court en behalf of the pefitioner under O. 3! 
R. 1 of the Code. Thus, J am of the view 
that.the said attorney is empowered to in- 
stitute and file the eviction application .on be- 
half of the petitioners against the tesponi- 
dent.. 

5. Under Section 2 of the Power-of-At- 
torney Act,, 1882 a donee of a. power of :at- 
torney is entitled to act and sign on behalf 
of the donar and such act is as effectual .as 
if it had been done by the donor of the 
power himself. Section 2 of the Powers-of- 
Attorney Act, 1882 reads as under.: 

“S. 2. Execution under power-of-attorney: 

The donee of a power-of-attormmey may, iif 
he thinks fit, execute or do any «zssirance, in- 


- strument ar thing in and with this own mame 


and signature, and his own seal, where seal- 
ing is required, by fhe anthority of the donor 


' of the power; and every assurance, ‘instru- 


ment and thing so executed and done, shall 
be as effectual in law as if ‘it had ‘been ex- 
ecuted. or done by ‘the donee of ‘the power än 
fhe name, and with ‘the signature and seal, 
of the donor thereof.” 

6 Under ‘this provision it is, therefore, 
clear that an attorney ïs entitled to act on 
behalf of the donor of power, ‘that ‘he is the 
recognised agent of the party wnder ‘the ‘Code: 
I am, therefore, of ‘the view ‘that ‘the eviction. 










under ‘the general power of attorney dated 
January 5, 1980. No provision of law has 


order of the Additional ‘Controller is -con- 


trary to law. The impugned order dated 


August 25, 1980 is ‘therefore set aside. “The 
eviction petition is restored. ‘to its -origindl 
number and the same is remanded ‘to ‘the Ad- 
ditional Controller for disposdl in accordance 
with law. Parties are directed to appear ‘be- 
fore the Additional Controller on May 18, 
1981. No order as to costs. ’ 

one ` Revision allowed. 
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SULTAN SINGH, J. 


Amar Singh, Petitioner v. Hans Raj Sach- 
deva and another, Respondents. 


Civil Revn. No. 466 of '1980, D/- 9-4-1981. 


Civil P. C. (5 of 1908), O. 18, R. 2, O. 16, 
Rr. 1, 1-A (as substituted by Act 104 of 
1976)—Non-filing of list of witnesses—Court 
closing plaintiff's evidence without giving re- 
ason — Order would be without jurisdiction. 


Where the Court had closed the plaintiff's 
evidence without giving any valid: reason ex- 
cept that the list of witnesses was not filed 
by the plaintiff, the order passed by the 
Court would be without jurisdiction as O. 16, 
R. 1-A permits a party to produce a witness 
without applying for summons for his at- 
tendance. Although this rule is subject to 
- sub-rule (3) of Rule 1 the plaintiff or defen- 
dant is entitled to examine a witness includ- 
ing himself without applying for summons 
for his attendance. Therefore the Court 
would be bound to record the ‘statement of a 
witness including a party not included in the 
list of witnesses if such a witness was present 
before the Court. (Paras 1, 2) 


R. S. Kohli, for Petitioner; Gulshan Sapra, 
(for No. 1) and Jagdeep Kishore (for No. 2), 
for Respondents. 


The plaintiff-petitioner ~ filed 
the suit for specific performance of an agree- 
ment to sell. Issues were framed on 10th 
November, 1978 and by an order dated 15th 
May, 1979 the suit was adjourned to 8th 
August, 1979 for plaintiff’s evidence on 
which date the suit was adjourned for plain- 
tiffs evidence to 3rd Oct., 1979. The Pre- 
siding Officer was on leave on 3rd October, 
1979. The suit was adjourned for proper 
order to.J0th Oct., 1979 on which date 15th 
January, 1980 was fixed for plaintiffs evi- 
dence. On 15th January, 1980 from the im- 
pugned order it appears, the plaintiff alone 
was present, but it is stated by the plaintiff 
that his counsel was also present. He says 
‘that a request for adjournment was made 
but it was opposed. Statement of the plain- 
tiff who was admittedly present was also 
not recorded. No reason is mentioned in 
the order, why his statement was not record- 
ed. Plaintiff had not filed his list of wit- 
nesses as required by O. 16, R. 1 of the 
Code of Civil Procedure. He had neither 
summoned any witness for the date fixed 
nor any other witness was present. The 
trial Court has observed that the _ plaintiff 
did not produce any witness during the last 
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13 months. These observations are contrary 
to record and disclose the non-application 
of mind by the Subordinate Judge. The 
first date for plaintiff's evidence wag 8th 
August, 1979 and the next date was-15th 
January, 1980. It appears that the Sub- 
ordinate Judge acted illegally and without 
giving any valid reasons closed the plain- 
tiff’s evidence. 

2. Order 16, Rules 1 and 1A of the 
Code of Civil Procedure as substituted by 
Act 104 of 1976 are as under: 

“List of witnesses and summons to wit- 
nesses: ~ 

1. (1) On or before such date as the Court 
may appoint, and not later than fifteen days 
after the date on which the issues are settl- 
ed, the parties shall present in Court a list 
of witnesses whom they propose to call 
either to give evidence or to produce docu- 
ments and obtain summonses to such per 
sons for their attendance in Court. 

(2) A party desirous of obtaining any 
summons for the attendance of ‘any person 
shall file in Court an application. stating 
therein the purpose for which the witness is 
proposed to be summoned. 

(3) The Court may, for reasons to be re- 
corded, permit a party to call, whether by 
summoning through Court or otherwise, any 
witness other than those whose names appear 
in the list referred to in sub-rule (1) if such 
party shows sufficient cause for the omis- 
sion to mention the name of such witness 
in the said list. 

(4) Subject to the provisions of sub- 
tule (2), summonses referred to in this rule 
may be obtained by the parties on an appli- 
cation to the Court or to such officer as 
may be appointed by the Court in this be- 
half. 


1A Production of witnesses without sum- 


“mons: 


Subject to the provisions of sub-rule (3) 
ef Rule 1, any party to the suit may, with- 
oùt applying for summons under R. 1, bring 
any witness to give evidence or to produce 
documents.” 

Under Rule 1 the plaintiff is required to file 
a list of witnesses whom he proposes to call 
and obtain summonses for their attendance 
in Court. In other words, if a party does 
not want to obtain the summonses for the 
attendance of his witnesses in Court he may 
not include the names of such witnesses in 
the list to be filed under O. 16, R. 1 (1) of 
the Code. Under sub-rule (2) the party is 
required to state the purpose for which the 
witness is ‘Proposed to be- summoned in his 
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application for summoning witnesses. Sub- 
tule (3) further permits a. party to call wit- 
nesses not included in the said list, if suffi- 
[ient cause is shown. Rule.1A of O. 16 of 
the Code further permits a party to produce 
a witness without applying for summons for 
bis attendance. Although this rule is subject 
to sub-rule (3) of R. 1 the plaintiff or defen- 
dant is entitled to examine a witness includ. 
ing himself without applying for summons 
for his attendance. In other words, it seems 
to me that if a party to the litigation desires 
to examine himself ot any of his witnesses 
without applying for summonses for his at- 
tendance in Court he can do so under R 1A 
even if the name of such party or his wit- 
ness is not included in the list required to 
be filed under O. 16, R. 1 (1) of the Code. 
Under the amended Rules 1 and 1A of O. 16 
of the Code, I am, therefore, of the view 
that the Court is bound to record the state- 
ment of a witness including a party not in- 
cluded in the list of witnesses if such a wit- 
ness is present before the Court. The im- 
pugned order does not give any reason for 
closing the plaintiff’s evidence except that 
list was not filed by him This is contrary 
to law and impugned order is without juris- 
diction. l 

3. It is also submitted on behalf of the 
respondents that the plaintiff has been delay- 
ing the suit. The suit was filed in Feb., 
1976 but the plaintiff states that the defen- 
dants have been delaying the progress of the 
suit as they filed their written statement 
after the expiry of more than 19 months 
and thereafter defendant No, 1 was ordered 
to be proceeded ex parte and subsequently 
he made an application for setting aside the 
order proceeding ex parte against him. 
Under these circumstances, it does not ap- 
pear that the plaintiff himself was delaying 
the disposal of the suit. On the contrary it 
appears that the suit has been delayed by 
the defendants. The impugned order is 
without jurisdiction and I set aside the same. 


4. Mr. Kohli states that he wants to ex- 
amine himself besides other witnesses. After 
hearing the counsel for the parties I allow 
the petitioner to move an application under 
Order 16, Rule 1 (3) of the Code ‘on or be 
fore the next date of hearing seeking- per- 
mission to produce other witnesses, if any, 
after obtaining the sumimonses ‘for their at- 
tendance. If the trial Court permits -him to 
produce such witnesses he may obtain sum- 
monses for their attendance otherwise the 
petitioner would examine his . witnesses in- 
cluding himself without obtaining any sum- 
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monses for their appearance and the Court 
will record their. statements. Parties are di- 
rected to appear before the trial Court on 
7th May, 1981 on which date the plaintiff 
may file the application seeking permission 
to produce other witnesses as observed above 
and the Court may also fix a fresh date for 
plaintiffs evidence. No order as to costs. 


z : Order accordingly. 
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J. D. JAIN, J. ; 

M/s.. Rajindra Electric Works, New Delhi, 
Plaintiff v. Delhi State Industrial Develop- 
ment Corporation Ltd, and another, Defen- 
danis. : 

Suit No. 120-A of 1979, D/- 19-12-1980. 

Arbitration Act (10 of 1940), S. 20 — 
Arbifrator — Appointment of — Persona 
designata not appointing arbitrator under 
arbitration clause — Arbitrator can be ap- 
pointed by Court. 

‘Where on the request of the petitioner to 
appoint and refer the disputes to the arbi- 
trator; the persona designata did not ap- 
point the arbitrator under the arbitration 
clause. which provided that if it was not pos- 
sible for the persona designata to appoint 
the ‘arbitrator; the matter would not be re- 
ferred to arbitration at all; however there 
was no shred of evidence on record to sug- 
gest that the persona designata had con- 
sidered the request of the petitioner and he 
was of the view that it was not possible to 
do so for some reason; the arbitrator ın 
such circumstances could be appointed by 
the Court and omission on the part of peti- 
tioner to mention the disputes specifically in 
the plaint would not ‘be fatal. (Case Jaw 
discussed). (Paras 10, 13) 
Cases Referred: 


Chronological Paras 
AIR 1979 Delhi 220 


8, 10 


1974 Rajdhani LR 553 6, 10 
AIR 1970 Madh Pra 49 7 
AIR 1961 SC 1285 1l 


R. K. Lakhanpal with Rajesh Lakhanpal, 
for Plaintiff; Miss Usha Méhra, for Defen- 
dants. ` S 

ORDER :— This is an application under 
Section 20 Arbitration Act (hereinafter re- 
ferred to ag the Act) for filing of agreement 
of arbitration and appointment of arbitrator. 

2., As per averments made by the peti 
tioner, which, is a partnership firm they- en- 
tered into four contracts with. Delhi State 
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Industrial Development - Corporation —Ltd.— 
respondent No. 1 under” agreements Nos. 
DSIDC/CE/Acctts/76-77/112 and DSIDC/CE/ 
Acctts/77-78/10-OKH-Scheme I, for electri- 
fication of certain sheds. However, some 
disputes arose between the petitioner and 
the respondent. The contracts ` stipulated 
that all disputes arising out of the work 
would be adjudicated upon by an arbitrator 
to be appointed by the Managing Director of 
respondent No. 1. So, in terms of the re 


ference clduse, the petitioner called upon - 


respondent No. 2 viz. the Managing Directop 
of respondent No. 1 to make appointment 
_ of arbitrator for. adjudication of disputes 
which had arisen in relation to the aforesaid 
works vide four separate letters of even 
date viz. 10th May, 1978 (Annexures ‘C’ 
‘D’, E and ‘F’ to the petition). 

However, respondent No. 2 did not ap- 


point any arbitrator and simply replied vide . 


letter dated ist June, 1978 that the accounts 
of the petitioner were being looked into and 
dues, if any, would be paid to them after 
finalisation of the accounts. The petitioner 
again called upon respondent No. 2 vide 
letters, D/- 20th June, 1978 and 22nd Nov., 
1978 requiring him to appoint an arbitrator 
for adjudication of disputes arising out of each 
of the four contracts within 15 days. How- 
ever, there was no response from respondent 
No. 2. Hence, the petitioner has prayed 
that the respondents be directed to file the 
arbitration agreement for all the four works 
and respondent No. 2 be directed to make 
appointment of arbitrators for adjudication 
of the disputes relating to each of these 
contracts, 

3. The respondents have put in contest 
primarily. on the ground that this application 
under Section 20 of the Act is not main- 
tainable and the jurisdiction of the Court is 
barred by the arbitration clause contained in 
the agreements in question which clearly 
provides that if for any reason it is not pos- 
sible for persona designata to appoint an 
arbitrator then the matter is not to be refer- 
red to arbitration at all. It is averred that 
the persona designata being of the view 
that it was not possible to appoint an arbi- 
trator rejected the request of the petitioner 
and as such the matter cannot be referred 
to arbitration at all and no arbitrator can 
be appointed. The _Tespondents further con- 
tend that: 

(1) there does not exist any dispute which 
could fall under the arbitration clause of 
could be referred to arbitration; 

(2) that the petitioner. did not execute the 
work as per agreement, the time being es- 
sence of the contracts; : 
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(3) that the svit/application is barred 
under Sec, 69 of the Partnership Act as the 
petitioner-firm is not a duly registered firm 
and Shri Jasbir Singh, who has filed tbis ap- 
plication | on its behalf, is not competent to 
sign and ‘institute the suit; and > 

(4) that this application has not been 
made in the prescribed form as no details of 
the claim have been furnished therein. 


-4 In the replication filed by the peti-: 
tioner, the averments made in the petition 
have been reaffirmed while those contained 
in the written statement have been contro- 
verted. In particular, they have pointed out 
that no reason/cause has been shown as to 
why it is not possible for the. persona 
designata to appoint the arbitrator. The 
following issues were’ accordingly framed: | 

(i) Whether the present application unde 
Section 20, Arbitration Act is not maintain- 
able ? 

(ii) Whether there ` slat disputes which 
are required to be referred to the arbitrator ? 
If so what are those disputes ? 

(iii) Whether an arbitrator can be appoint- 
ted in case the respondents do not appoint 
an arbitrator in terms of the Arbitration 
Clause No. 25 of the agreement? 

{ivy) Relief. 

Issues 1 and 3 

4A. Both these issues can be convenient- 
ly clubbed together because they are closely 
linked and their decision rests on almost the 
same material. Clause 25 of the contract 


in each case provides for arbitration. It is 
reproduced below for ready reference: 
“Except where otherwise provided in the 


contract all questions and disputes relating to 
the meaning of the specifications, designs, 
drawings and instructions hereinbefore men- 
tioned and as to the quality of workmanship 
or materials used on the work of as to any 
other questions, claim, right, matter of things 
whatsoever, in any way arising out of or 
relating to the contract design, drawings, 
specifications, estimates, instructions, orders 
or those conditions or otherwise concerning 
the works, or the execution of failure to 
execute the same whether arising during the 
progress of the work, or after the comple- 
tion or abandonment thereof shall be refer- 


red to the-sole arbitration of , the persons 





‘appointed by Managing Director. or Admin- 





istrative Head at the time of such dispute. 
It will be no objection to any such appoint- 
ment that arbitrator so appointed is a Gov- 
ernment servant. that he had to deal with 
the matters to which-the contract relates and 





that in the course of his duties as Govern- - 


ment servant he had.. expressed views on all 
or any of the matters in “disputes of differ- 
ence. The. arbitrator to whom the matter is 
originally referred being transferred’ or vacat- 
ing his office or being unable to` act for 
any reasons, such Managing -Director op 
administrative head as‘ aforesaid at the time 
of such transfer, vacating of. office or act 
or arbitrator in accordance with the terms 


of the contract. Such- person shall be en-. 


titled to proceed with the reference from the 
stage of which it was left by his predecessor. 
It is also a term of this contract that no 


person other than a person appointed by 


such Managing Director or administrative 
head of the DSIDC as aforesaid should act 
as Arbitrator and if for any reason, that is 
not possible, the. matter is not to be referred 
to arbitration at all. 


Subject aforesaid the- ‘provisions of the 
Arbitration Act, 1940 or any statutory modi- 
fication or re-enactment -thereof and the rules 
made thereunder and for the time being in 
force shall apply to the arbitration upon 
proceeding under this clause. 


It is a term of the contract that the aiy 
invoking arbitration shall specify the dispute 
or disputes to be referred to arbitration 
under ‘this clause together with the amount 
or amounts claimed in respect of each such 
dispute. 


et eecene eeeseaes 


(Emphasis supplied.) 

5. The words underlined by me above 
are indeed crucial fot the’ decision of these 
issues which rests on a proper construction 
thereof. Evidently, power 
- arbitrator was conferred exclusively on the 


Managing Director/Administrative Head of 


respondent No, 1 at the time of the dispute 
and only an arbitrator appointed by him 
can act ag such. So far so, there is no con- 
troversy between’ the parties. ‘However; the 
real bone of contention is as to whether it 
is open to the ‘petitioner to enforce agres» 
ment of arbitration ` through Court even 
when the persona designata ‘i.e.- respondent 


No. 2 does’ not choose to ‘or.‘refuses to ap-- 


point ‘an arbitrator, the submission made by 
counsel for the respondents - “being - that in 
‘such a  contingency/event the ` arbitration 
agreement: itself ‘is negated and comes to an 
end. ‘In other ‘ words,-the: arbitration clause. 


the-contract. <i- 
6. This question: “ precisely came up’ for 
considération. before-a Division Bench of this 
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-and B.-L. Kapoor v. Union. of India, 
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Court in- Kishan Chand v. Union of India 
1974 
Rajdhani LR 553: In both the said. cases 
the arbitration clause was couched. in iden- 
tical terms with that in the instant’ case and 
the reference clause. categorically, stated, as 
in the instant case that : 

` “It is also a term of this -contract that no 
person other than a person appointed by 
such Chief Engineer or administrative head 
of the CPWD as aforesaid should act as 
Arbitrator and if for any reason, that is not 
possible, the matter is not to be referred to 
arbitration at all.” 

Their Lordships examined a large number 
of authorities on this subject and came to 
the conclusion that the appointment of an 
arbitrator in such a case must be. had from 
the persona designata in the arbitration 
clause and Court would be unable ‘to. deal 


with a... situation .in which the persona 


designata failed. or .refused to appoint. 
Adverting to the aforesaid arbitration clause 
T. P. S. Chawla, J. who spoke for the 
Court observed: 


“Obviously, ‘the purposes of this stipula- 
tion was to negate the power of the Court 
to appoint an arbitrator under the Arbitra- 
tion Act, Conceivably no other authority 
or person could have or obtain the power 
to -appoint an arbitrator to determine ` dis- 
putes arising out of ` the agreement. So 
absolute is the stipulation made, that ‘if for 


- | any reason’ it is not possible that an arbi- 


trator be appointed by the Chief Engineer 
or the administrative head of the C. P. W.D., 
the arbitration agreement itself- is destroyed. 
Such a -stipulation is not invalid.” 

<7. In view of this authoritative pronoun- 
cement of legal position, it would be futile 
for me to embark upon any detailed dis- 
cussion of other authorities on the subject. 
However, it may be pertinent to reproduce 
below the following excerpt from Union of 
India v. S.V.” Krishna Rao, AIR 1970 
Madh Pra 49, which was quoted by  theiv 
Lordships with approval (at p. 53): 

“When the agreement is’ being enforced, it 
cannot be logically said that the „agreement 
to refer the dispute to arbitration is to. be - 
enforced and not the other part of the 
agreement, namely, the arbitration by the 
named person or the persons to be, selected 
by following the peony, agron PIGO: 


- dure.”- ta 
as such’ cannot be; invoked by: any party to. ~ 


“Thus, ‘there ` can. be- -no ‘shadow of doubt 
that the procedure, laid_ down, in- the “arbi- 
tration agreement will: prey -and will have 
to bë followed. In other words, if for. any 
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reason, it is not possible for the Managing 
Director of respondent No. 1 to appoint an 
Arbitrator in the instant case, the disputes 


` between the parties cannot be referred to 
arbitration at all. 


8. This judgment has been followed re- 
cently in another case viz. M/s, Rai Bahadur 
Basakha Singh & Sons (Contractors) Pvt. 
Ltd. v. M/s. Indian Drugs & Pharmaceutical 
Ltd, AIR 1979 Delhi 220, wherein too the 
arbitration clause was identically worded. 


9. The learned counsel for the petitiones 
has, however, canvassed with all emphasis 
at his command that both the above-men- 
tioned cases are distinguishable on facts in~ 
asmiuch as in the instant case there is 
nothing on the record to suggest that the 
persona designata has applied his mind to 
the disputes which have arisen between the 
parties and has come to the conclusion that 
it is not possible to appoint an arbitrator 
for adjudication of the same. Moreover, it 
is contended that even though the decision 
of the persona designata:in this respect is 
administrative in nature, he is supposed to 
act fairly and impartially. In other words, 
he must assign some reason as to why it is 
not possible to appoint an arbitrator in this 
case. The words ‘that is not possible’ ap- 
pearing in the arbitration clause evidently 
postulate some kind of hurdle or impediment 
in the way of Managing Director appointing 
an arbitrator. In other words, there. must 
be some valid ground or compelling reason 
on account of which it is considered not 
possible to appoint an arbitrator. 

However, the persona designata in this 
case has not at all expressed his mind and 
there is no shred of evidence on the record 
to suggest that respondent No. 2 considered 
the request of the petitioner to appoint an 
arbitrator and he was of the view that it 
was not possible to do so for some reason. 
No such decision of the persona designata 
has been placed on the record. He has not 
even filed an affidavit to that effect although 
he is party to the present proceedings. In 
other words, the condition precedent for 
negating the arbitration’ agreement itself 
does not exist and the Court can well call 
` upon the persona designata to appoint an 
arbitrator in terms of the reference ‘clause 
for adjudication of disputes between the par- 


10. On a consideration of the matter, I 
find considerable merit in this submission. 
A perusal of the two cases before a Divi- 
_ sion Bench (1974 Rajdhani LR 553) would 
show that a scrutiny of the two cases before 
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the Division Bench revealed that in Kishan 
Chand’s case (supra) the ` Chief Engineer, 
who was the persona designata had taken 
the stand that he was already taking steps. 
to appoint an arbitrator after completing 
the necessary administrative formalities and 
that the petitioner had rushed to the Court 
unnecessarily. ‘Thus, the agreement of arbi-' 
tration was still subsisting and it was held 
that the appointment of the arbitrator must 
be had from the person designated in the 
arbitration clause. As for B. L. Kapoor's 
case (supra), an arbitrator had been actually 
appointed by the persona designata after 
the disputes had arisen between the parties 
and some proceedings were held by him. 
However, he resigned. 


The Chief Engineer, who was the persona 
designata, then appointed another arbi- 
trator. There were some proceedings before 
him also but he too resigned. Thereupon, 
the claimant-petitioner in the said case re- 
quested the Chief Engineer to appoint a 
technical person, but before any action 
could be taken on it, the petitioner moved 
an application under S. 8 (1) (b) for ap 
pointment of an arbitrator by the Court 
However, while the petition was still pend- 
ing, the Chief Engineer appointed an arbi. 
trator and, therefore, the question for con- 
sideration was whether the Court was come 
petent to appoint an arbitrator under Sec- 
tion 8 (1) (b) of the Act. Even the case of 
M/s. Rai Bahadur Basakha Singh & Sons 
(AIR 1979 Delhi 220) (supra) is distinguish- 
able on facts inasmuch as the persona 
designata in that case had informed the peti- 
tioner, who had requested for appointment 
of an arbitrator to adjudicate upon the dis- 
putes that no arbitrator could be appointed 
in this régard. 

However, nothing of the kind has happen- 
ed in the instant case. At least, there is no 
iota of evidence on the record to ‘this effect, 
The least that respondents could do in the 
instant case was to place on record the deci- 
sion, if any, of the persona designata that 
it was not possible to appoint an arbitrator 
in the instant case. In the absence of such 
a decision by the persona designata the 
plea of respondents that no arbitrator can 
be appointed at all falls .to the ground. 
Indeed, the stand taken by the respondents 
in the written statement.is self-contradictory; 
while in para 6 of the written statement, it 
is contended that the persona designata 
was of the view that it is not possible to 
appoint an arbitrator and, therefore, = a 
the request of the. petitioner-claimant, 


paras 8 and 10, it is simply stated that th 
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ersona designata not having ' appointed 
arbitrator, no arbitrator can be appointed 
by the Court. Certainly, mere ipse dixit of 
e respondents in this respect cannot be 
ccepted as sufficient compliance with. the 

uirement of arbitration clause 

11. In this view of the matter, this appli- 
cation can certainly be treated as a request 
to the persona designata to appoint an 
arbitrator in terms of the reference clause. 
In this context, the following observations 
of the Supreme Court in Dhanrajamal 


Gobindram v. Shamji Kalidas and Co., AIR 


1961 SC 1285, are yay pertinent to note 
(at p. 1294): ` 

“In the seers case the NERYS by the 
agreement have placed the power of select- 
ing an arbitrator or arbitrators (in which 
we include also the umpire) in the hands of 
the Chairman of the Board of Directors of 
the East India Cotton Association Ltd., and 
the Court can certainly perform the min- 
isterial act of sending the agreement to him 
to be dealt with by him. Once the agree- 
ment filed in Court is sent to the Chairman, 
the Bye-laws lay down the procedure for 
the Chairman and the appointed arbitrator 
or arbitrators to follow, and that procedure, 
if inconsistent with the Arbitration Act, 
prevails. In our opinion, there is no impe- 
diment to action being taken under S. 20 (4) 
of the Arbitration Act.” 


12. It is, of course, to be hoped that the 
persona designata will act fairly, impar- 
tially and reasonably. ` 
Issue No. 2 

13. The petitioner has listed various dis- 
putes which have allegedly arisen between 
them and the respondents in their notices 
dated 10th May, 1978 (Annexures ‘C’, ‘D’, 
E and ‘F’ to the plaint/petition). The con- 
tention of the respondents’ counsel, however, 
is that the alleged disputes should have been 
mentioned in the application under Sec. :20 
of the Act itself and as such it must be 
concluded that there are no disputes which 
can be referred to arbitration. However, I 
do not agree. A perusal of the application 
under Section 20 would show that all these 
letters have been made a part of the plaint 
and have been virtually incorporated there- 
in. The prayer clause itself refers to An- 
, E and ‘F. No doubt, it 


concerning the contracts in disputes, but 
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clearly alluded to their letters dated 10th 
May, 1978,-as Annexures ‘C’, ‘D’, ‘EB’ and 


‘F’ in the, plaint which thus become a part 
and parcel of the plaint, 

14, As fot the existence of disputes, it 
may be of some interest to note that the 
respondents have spoken in two voices in 
the written statement filed by them. In 
para 3 of the preliminary objections raised 
in the written statement they state that 
there does not exist any dispute which could 
be covered under arbitration clause or could 
be referred to arbitration. However, in 
para 2 of the written statement on merits, 
they contend that the petitioner did not 
execute the work as per the agreement and 
that the time was of the essence of the con- 
tract. Evidently, both these stands cannot 
be reconciled, being self-contradictory. Fur- 
ther, the affidavit sworn by Shri V. T. 
Gidwani, Executive Engineer (E) of re 
spondent No. 1 reveals that the petitioners 
were asked to complete the remaining work 
and to attend to the defects repeatedly but 
the latter did not bother and committed 
breaches of the contracts. 


. Thereupon, his contract was terminated 
on 29th March, 1978, with regard to agree- 
ment No. DSIDC/CE/Acctts/77-78/10-OKH- 
Scheme II electrification and similarly the 
petitioner was unable to complete the whole 
of the work with regard to agreement No. 
DSIDC/BA/Acctis/9/RR and the same was. 
therefore, terminated on 28th March, 1978. 
Thus, he has asserted that the breach having 
been committed by the ‘contractor, no 
amount is payable to him and there is no 
dispute. To say the: least, the stand taken 
is rather fantastic. The existence of disputes 
is, therefore, established from the assertions 
and contentions raised by the respondents 
themselves, not to speak of the claims made 
by the petitioner. This issue is, therefore, 
found for the petitioner. ; 

15. As a result, I direct that the agree- 
ments of arbitration in this case be filed in 
Court. Defendant No. 2 is further directed 
to appoint an arbitrator for adjudication of 
all the disputes which have arisen between 
the parties out’ of in relation to each of the 
contracts in disputes, as detailed in © An- 
nexures ‘C’, D’, E and ‘F to the applica- 
tion under Section 20 of the Act within 
three months from today, 


-16. However, no order is ‘made as to 


costs. 
Order accordingly. 
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AVADH BEHARI ROHATGL J. 


M/s. Alkarma, New Delhi, Plaintiff v. 
Delhi Development Authority, New Delhi 
and another, Defendants. 


Suit No. 396-A of 1980, D/- 8-4-1981, 


(A) Arbitration Act (10 of 1940), S. 20 — 
Arbitration proceedings —. Order 2, R. 2 of 
C. P. C. does not apply. , AIR 1978 Cal 228, 
seed from. (Civil P. C. (1908), O. 2, 

R. 2). . 


As the principle of A E res judi- 
cata does not apply to arbitration proceed- 
ings a draconian provision such as Order Il, 
Rule 2 cannot apply to them. It cannot be 
invoked to prevent successive references in 
respect of the same contract, AIR 1978 Cal 
228, Dissented from. (Paras 13, 14) 

-Order 2, Rule 2 of Civil P. C. applies to 
proceedings before a Court. It cannot apply 
to proceedings before the arbitrator. It is a 
penal provision. It is draconian in nature. 
To apply Order 2, Rule 2 to arbitrations will 
not only be illegal but aléo unjust. 
{Para 13) 

(B) Arbitration Act (10 of 1940), S. 20 (4) 
~- Applicability — Authority designated to 
appoint arbitrator in arbitration agreement, 
refusing to appoint arbitrator — Court can 
compel him to do so. 

The words “the arbitrator appointed by the 
parties in the agreement” occurring in S. 20 
(4) will also cover the arbitrator who, though 
not specifically named in the agreement, is 
appointed in accordance with the procedure 
laid down therein. Therefore, when the 
Court decides that the agreement should be 
filed it can call upon the person designated 
in the. arbitration agreement to appoint an 
arbitrator and reference can be made to the 
arbitrator so appointed. This would be a 
reference to the arbitrator “appointed by the 
parties in the agreement” within the meaning 
of sub-section (4). In case fhe person de- 
signated in the agreement fails or refuses to 
appoint an arbitrator, the reference can still 
be made if the parties at that stage agres 
upon the appointment of a person as arbitra- 
_ tor. This would be a reference to the arbi- 
trator appointed by the parties “otherwise” 
than in the agreement within the meaning of 
sub-section (4). The Court has an overriding 
power on the. designated authority in the 
arbitration agreement and can compel it to 
appoint an arbitrator in terms of the clause. 
ILR (1974). 2 Delhi 637, Disting. 1977 MPLJ 
252, Rel. on. (Paras 25, 26, 27, 28) 


EY/FY/C606/81/SNV 


`~ 
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. It cannot be said that if the person de- 
signated refuses or fails to appoint the arbi- 
trator the arbitration agreement is itself de- 
stroyed. The stipulation in the agreement to 
the effect that “if for any reason that is not 
possible the matter is not to be referred to 
arbitration at all” only. means that the arbi- 
trator has to be appointed by the designated 
person and none else and if the designated 
authority is non-existant the matter will not 
be referred at all. But so Jong as the Office 
and the holder of the office designated exist 
it cannot be said that it is not “possible” to 
appoint the arbitrator and the arbitration 
clause is destroyed. Impossibility is one 
thing and refusal another. Impossibility con- 
templated by the stipulation is in the nature 
of impossibility of performance or what may 
be called the frustration of the arbitration 
clause, (Paras 27, 28) 


Cases Referred: Chronological De 
AIR 1981 Delhi 225 


AIR 1979 Delhi 220 G 
AIR 1978 Cal 228 D 13 
1977 MPLJ 252 25 
(1976) 3 All ER 641 : (1976) 3 WLR 700, 

Purser and Co. v. Jackson 15 
ILR (1974) 2 Delbi 637 19, 26 
AIR 1964 Cal 545 14 
AIR 1961 SC 1285 33, 35 
AIR 1955 Punj 172 21, 23 


1926 AC 497 : 134 LT 737 : 42 TLR 359, 
Hirji Mulji v. Cheong Yue Steamship 28 
AIR 1920 Cal 808 l 15 
1892 AC 460 : 61 LJPC 85 : 67 LT 425, 

Palgrave Gold Mining Co. v. McMillan 

32 

R: K. Lakhanpal with Raman Lakhanpal, 
for Plaintiff; R. K. Khanna and Rampal, for 
Defendants, 

ORDER :— This case raises a rather 
interesting point. It arises upon a petition 
under Section 20 of the Arbitration Act (the 
Act). It arises in this way. Shri Jai Kishan 
Das .of M/s. Alkarma, petitioner, is a con- 
tractor. He entered into a contract with the 
respondents, Delhi Development Authority 
(DDA) for the execution of work of con- 
struction. He was awarded the work of 
fixing aluminium windows in Vikas Minar, 
a building where DDA sits.. This work was 
awarded to him in 1973. ` 
~ 2. Whe contractor did the work. While 
the work was in progress certain disputes 
arose between the parties. he contract con- 
tains an arbitration clause. - This is Ci 25. 


- It reads: 


- Except where. heiii provided i in the 
contract all questions and disputes relating to 
the meaning of specifications, designs, draw- 
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ings and instructions hereinbefore mentioned 
and as to the quality or workmanship or 
materials used on the work -or as to any 
other question, claim, right, matter or thing 
whatsoever, in any way arising out of or Te- 
lating to the contract, design, drawings, 
specifications, estimates, instruction, orders OF 
these conditions or otherwise concerning the 
works, or the execution or failure to execute 
the same shall -be referred to the sole arbi- 
tration of the person appointed by the Engi- 
neer Member, Delhi Development Auth- 
ority at the time of disputes. ` It will be no 
objection to any such appointment that the 
arbitrator so appointed is a Delhi Develop- 
ment Authority employee, that had to deal 
with the matters to which the contract re- 
lates and that in the course of his duties as 
Delhi Development Authority employee he 
had expressed views on all or any of the 
matters in dispute or difference. ‘The arbitra- 
tor to whom the matter is originally referred 
being transferred or vacating his office or 
being unable to act .for any reason, such 
Engineer Member of Delhi Development 
Authority as aforesaid at the time of such 
transfer, vacation of office or inability to act 
shall appoint another person to act as arbi- 
trator in accordance with the terms of the 
contract. Such person shall be entitled to 
proceed with the reference from the stage at 
which it was left by his predecessor. It is 
also a term of this contract that no person 
other than a person appointed by such Engi- 
neer Member Delhi Development Authority 
as aforesaid should act as arbitrator and, if 
for any reason, that is not possible, the matter 
is not to be referred to arbitration at all. In 
all cases where the amount of the claim in 
dispute is Rs. 50,000/- (Rupees fifty thousand) 
and above, the arbitrator will give reason for 
the award. 


Subject as aforesaid the provisions of the 
Arbitration Act, 1940 or any statutory modifi- 
cation or re-enactment thereof and the rules 

made thereunder and for the time beiig in 
force shall apply to the arbitration proceed- 
ing under this clause. . It is a term of the 
contract that the parfy invoking arbitration 
shall specify the dispute. or disputes to be re- 
ferred to arbitration under this clause 
together with the amount or amounts claim- 
ed in respect of each such dispute.” i. 


3. The contractor invoked the arbitration 
clause. The public official designated in the 
agreement to appoint the arbitrator’ is the 
engineer member of the DDA. He appoint- 
éd Sh. Balbir Singh, his own Superintending 
Engineer, as the sole arbifrator. He decided 
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the disputes,. He made the award. ae was 
the first arbitration. 


4. The contractor completed the work. 
DDA prepared the final bill on 15th April, 
1978 and finalised it.. The contractor was 
not satisfied with the way in which -his final 
bill was settled. He raised a number of dis- 
putes. He requested for the appointment of 
an arbitrator on 14th July, 1978. This was 
his second request for appointment of the 
arbitrator under Clause 25.- The engineer 
member -acceded to- his request. This time 
Mr. G. Subramanyam, another Superintend- 
ing Engineer, was appointed as the arbitrator 
on 20th March, 1979. He heard the parties. 
On 20th May, 1980 he made and published 
the award. This was the second arbitration. 


© 5, Now comes the demand for third arbi- 
tration. On 25th August, 1980, the contrac- 
tor made this application under Section 20 of 
the Act for the appointment of an arbitrator 
in respect of the outstanding disputes which 
had not been referred to Sh. G. Subra- 
manyam. The application is opposed by the 
DDA. They say, ‘No, this is res judicata, 
you cannot come a third time’. It is said 
that at the request of the contractor. the arbi- 
trator was appointed twice atid that he ean- 
not ask for the appointment of an arbitrator 
“again and again” because “there has to be 
an end to such applications in the interest of 
justice”. It is said that the principle under- 
lying Order H, Rule 2, C. P. C. applies to 
arbitration’ and that the engineer member 
who is the appointing authority has consider- 
ed the request of the contractor and has 
come to the conclusion that the request is 
“not genuine and-bona fide’. - He has there- 
fore declined to exercise his power under . 
CL 25 of the agreement. : 

'.6 The single question in this case is: Can 
the contractor ask for the appointment of an 
arbitrator for the third time? His case is 
that he omitted fo refer certain disputes to 
the appointing authority when he made the 


‘second request for appointment of arbitrator 


on 14th July, 1978. He realised the mistake 
on 3rd October, 1979 when he sent a letter 
fo the engineer member of the DDA under 
certificate of posting. In this letter he set 
out seven disputes claiming substantial 
amounts in respect of these disputes and re- 
quested that as Sh. G. Subramanyam is 
already engaged in the task of adjudication 
of the disputes thesé matters may also be 
referred to him for his adjudication “so that 
the whole matter could be adjudicated upon 
and finalised by him in one award”. - He re- 
ceived no reply to: this letter.. - - 
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7. On 2nd April 1980 he sent a second 
letter again under certificate of posting. In 
this he referred to his first letter of 3rd Oct., 
1979 and repeated the request for the refer- 
ence of the disputes to Sh. G. Subramanyam 
because he had not by then made the award. 
No reply was received by him even to the 
second letter. 


8. The contractor then wrote a third 
letter on 19th July, 1980 in which he refer- 
red to the previous letters of 3rd October, 
1979 and 2nd April, 1980 and requested for 
the appointment of an arbitrator under 
Clause 25. This letter he took care to deliver 
personally at the Office of the DDA and its 
receipt is not in dispute. Even to the third 
letter. he got no reply. 


9, On 8th August, 1980 the contractor 
wrote a fourth letter recounting all that he 
had said earlier in his three letters and re- 
questing once more for the appointment of 
an arbitrator. This letter was sent by re- 
gistered. A. D, post. To this last letter the 
engineer member replied. On 8th September, 
1980 he wrote to the contractor this: 


“I am directed to refer to your Advocate’s 
letter No. Alkarma/RKL/80/1 dated 8th Aug., 
1980 and to say that your letter dated 3-10- 
1979 has not been received in this office and 
as such no action for referring those disputes 
to the Arbitrator could be taken.” 


10. To this letter the contractor made a 
reply on 10-9-1980. He wrote to the engineer 
member that he sent the letter of 3rd Oct., 
1979 under postal certificate and actually 
sent a photostat copy of the UPC to him. A 
copy’ of the letter of the 3rd October, 1979 
together with a list of claims was again sent. 
In the end he requested the engineer member 
to appoint an arbitrator for the settlement of 
the outstanding disputes as per Clause 25 of 
the agreement. ‘The contractor received no 
reply to this letter. But before this letter he 
had already filed the petition on August 25, 
1980, as I have said.. 


11. What is significant is this that the 
engineer member did not make any reply to 
any of the letters which the contractor wrote 
to him till 8-9-1980. The engineer member 
says that he did not receive the first letter 
dated 3-10-1979 nor the second letter dated 
2-4-1980. He admits that he received the 
letter dated 19-7-1980 but made no reply. 

12.. As regards the non-receipt. of the 
letter of 2nd April, 1980 the letter of the 
Engineer member dated 8-9-1980 is com- 
pletely silent. All that was said is that the 
letter dated 3-10-1979 was never received. It 
nowhere says that even the letter of 2-4-1980 
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was not received. The contractor: in the 
letter. of 2-4-1980 had referred to his earliev 
letter dated 3-10-1979. In the third letter of 
19-7-1980 he had referred to his earlier two 
letters. In the fourth letter of 8-8-1980 he 
had referred to the first three letters. I can- 
not therefore in these circumstances hold that 
the contractor has fabricated letters of 3-10- 
“after 
thought”. If they had been an “after- 
thought”, as has been pleaded in the written 
statement, the engineer member ought to have 
said at least that he did not receive the letter 
of 2-4-1980 when he replied on 8-9-1980. His 
silence and his failure to reply to the letter 
of 19-7-1980 persuades me to hold that the 
contractor’s claim is genuine and bona fide. 
I cannot accept the engineer member’s plea 
that the claim is not genuine. Nor was he 


Tight in declining to exercise his power 


under Clause 25 of the agreement. Right 
from 3-10-1979 till 25-8-1980 the contractor 
was repeatedly writing to the engineer mem- 
ber. He was saying to him “I have some 
outstanding disputes. Will you please refer 
them to the arbitrator?” The engineer mem- 
ber paid no heed. He wrote to the contrac- 
tor on 8-9-1980 when he had already gone to 
Court and had filed this petition. 


Res judicata and O. 0, R. 2, C. P. C. 

13. Counsel for the DDA says that on the 
principle of Order H, Rule 2, C. P. C. these 
disputes cannot be referred to arbitration. He 
has referred me to Jiwani Engineering Works 
v. Union of India, AIR 1978 Cal 228. A 
learned Judge of the Calcutia High Court 
(Sabyasachi Mukharji J.) held that though 
Order II, Rule 2 does not in terms apply to 
proceedings under the Act there is no reason ~ 
why the principle thereof should not be ap- 
plied to arbitration proceedings in appropriate 
cases. With respect to the learned Judge I 
fell bound to differ on the applicability of 
Order M, Rule 2 to arbitration proceedings. 
The reason is that the arbitrator is not a 
Court. Order IL, Rule 2 applies to proceed- 
ings before a Court. It cannot apply to pro- 
ceedings before the arbitrator. It is a penal]. 
provision. It is draconian in nature. To 
apply Order II, Rule 2 to arbitrations will 
not only be illegal but also unjust. I do not 
deny that the principle of res judicata applies 
to arbitration. That doctrine ig founded in 
public policy and applies equally to suits and 
awards, The rule as to merger which ap- 
plies to judgments, applies equally to awards. 
(See Spencer Bower On Res Judicata (Turner 
Ed.) p. 362) `.. l 
14. P. C. Mallick J. in Seth Kerorimall v. 
Union of India, AIR 1964 Cal 545 has held 
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that the same dispute once referred and. em- 
bodied in an award cannot be the subject 
matter of a fresh reference and to that ex- 
tent the rule of res judicata applies to arbi- 
tration proceedings. But he was ‘not prepared 
to hold that the disputes which could have 
been raised. but were not raised previously 
- cannot. be raised on the . principle of con- 
structive res judicata. If the principle of con- 
structive res judicata does not apply to arbi- 
tration I do not see how a draconian provi- 
sion such as Order Ii, Rule 2 çan apply. 
Until we hold that arbitrator is a Court we 
cannot accept that the principle of Order II, 
Rule 2 applies to proceedings before him. 
Mallick J. has said (at p. 548): 


. “Further it is not the law that all disputes 
in relation to one contract must be disposed 
of in one reference. Failure to raise any 
such dispute in one reference does not debav 
a party from raising other disputes to be ad- 
justed in a subsequent reference. Principles 
of Order I, Rule 2 do not apply to arbitra- 
tion proceedings.” 
Nature of Building Contracts 

15. There can be successive arbitrations 
and successive awards under one arbitration 


agreement. In the case of building contracts, 


which I suppose are one of the most fruitful 
sources of the arbitration procedure, it not 
infrequently happens that there are series of 
arbitrations arising out of the same contract, 
The building contracts are in a sense them- 
selves serial contracts, they provide for evalua- 
tion of the work by stages, for payment so 
often, and so on and so forth, they envisage 
a state of affairs which will continue over 
some time and that state of affairs all has 
to be dealt with under the umbrella of one 
contract. The arbitration clause is designed 
to deal with a question of serial disputes 
(Purser & Co. v. Jackson, (1976) 3° All ER 
641 (646). Order II, Rule 2 cannot be in- 
voked to prevent successive references in re- 
spect to the same contract. As long ago as 
1920 Rankin J. refused to apply Order H, 
R. 2 to arbitrations (See Bal Mukund Ruia 
v. Gopiram Bhotica, AIR 1920 Cal 808). 
Neither the principle of Order H, Rule 2 nor 
the doctrine of constructive res judicata, I 
apprehend, can be invoked to bar the present 
reference. And more so when the request to 
refer these disputes was made whilst the se- 
cond arbitration was in progress. The con- 
tractor did. not ask for a third. arbitration, 
He was content if left over disputes were re- 
ferred to Mr. Subramanyam. His. letters 
dated 3-10-1979 and 2-4-1980 were written 


when . Shri Subramanyam had not made the | 


award, On the material before-me I hold 
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that these letters were sent to. the engineer _ 
member and-he took no, notice of them. That 
the letter of 2-4-1980 was sent is. certain as 
there: was no denial by the engineer member 
in correspondence. His failure to reply to 
letter dated 19-7-1980 admittedly received in 
his office convinces me that the contractor's 


. grievance is genuine and ought to be redres- 
sed, 


16. The second arbitration was in pro- 
gress on 3rd October, 1979 when the con- 


_ tractor wrote the first letter. That was so 


when he wrote the second letter on 2nd April, 
1980. If. the engineer had accepted the 
prayer these disputes which are aow to be 
referred to a third arbitrator would have 
gone to Mr. Subramanyam and he would 
have given his award on these disputes also. 
The request of the contractor was reasonable. 
The position now is that Sh. G. Subramanyam 
has already made the award and a third arbi- 
trator will have to be appointed for the settlo~ 
ment of outstanding disputes. And if this is 
the inevitable conclusion I cannot blame the 
contractor for it. . 
Refusal and Impossibility 

17. Lastly counsel for the DDA said that 
this Court has no power to appoint an arbi- 
trator once the public official designated in 
the agreement, namely the engineer member, 
has refused to appoint an arbitrator and 
“has declined to exercise his powers under 
Clause 25 of the agreement’. I do not 
agree. In my opinion if the appointer fails 
or declines to appoint an arbitrator and does 
not give any good reason for doing so the 
Court has power under Section 20 of the Act 
to file the agreement and to order him to ap- 
point an arbitrator. s 

18. Clause 25 is not exhausted by the, ap- 
pointment of the arbitrator once or everr 
twice. There can be serial disputes. There can 
be serial arbitrations. The clause remains in 
full force. The arbitrator can be appointed 
from time to time because the contract 
envisages disputes arising from time to time. 
It is for the Court to see when the matter 
comes before it whether there are any dis- 
putes “arising out of or relating to the con- 
tract” which ought to’ be settled by arbitra- 
tion. If the Court comes to an affirmative 
conclusion it can order the person designated 


_ to appoint an arbitrator and refer the disputes 


to him. 

19. Counsel referred me to Kishan Chand 
v. Union of India, ILR (1974) 2 Delhi 637 
(S. N. Andley, C. J. and T. P. S. Chawla, J.) 
and recent decisions in Basakha Singh v. 
Indian Drugs and Pharmaceutical, AIR 1979 
Delhi 220, and Rajendra, Electric Works v. 
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Delhi State Industrial Development Corpora- 
tion, Suit No. 120-A/79 ‘decided on` 19-12- 
1980 : (reported in ATR 1981 Delhi 225). 
Relying upon the Division Bench counsel says 
that if the appointer declines to make the ap- 
pointment the arbitration agreement itself is 
destroyed. He relies on the following words 
of the clause (at p. 221): 

“It is also a term of the contract that no 
person other than a person appointed by 
such Engineer Member Delhi Development 
Authority as aforesaid should act as arbitra- 
tor and, if for any reason, that is not pos- 
sible, the matter is not to be referred to arbi- 
tration at all.” 


20. Obviously the purpose of this stipula- 


tion is to negate the power of the Court to’ 


appoint the arbitrator under Section 8 of the 
Act. This is what the Division Bench has 
said and I respectfully agree. But this does 
not mean that if the engineer member does 
not appoint an arbitrator and gives no good 
reason for his doing so the Court is power- 
less and the contractor remedyless. All that 
it means is that the Court cannot appoint an 
arbitrator under Section 8 (i) of the Act be- 
cause the arbitrator has to be appointed by 
the engineer member and none else. But if 
the engineer member does not appoint or 
refuses or declines for no good reason the 
Court can order him to appoint an arbitra- 
tor. This the Court can do under Section 20 
of the Act. The power of the Court is 
superior to the power of the engineer mem- 
ber. Such a clause therefore, though absolute 
in terms; is qualified in the sense that it is 
subject to the overriding power of the Court 
embodied in sub-section (4) of Section 20. 
The clause says that if it is not “possible” to 
appoint an arbitrator the matter is not to be 
referred to arbitration at all. It contemplates 
a case where, for example, the engineer mem- 
ber’s post is abolished in the set up of the 
DDA or the constitution of that body is 
changed by an Act of the legislature. But 
it does not say that the engineer member's 
tefusal is final and the Court shall have no 
power over him. The Court has no power 
to appoint the arbitrator itself, it is true, but 
it has the power to order, if necessary compel, 
the engineer member to appoint an arbitra- 
tor in terms of the clause. If he refuses the 
Court can overrule him. | 

21, I cannot accept the argument that if 
the public official designated in the agree- 
ment refuses fo appoint the arbitrator the 
Court can do nothing about it. Itself the 
.Court cannot appoint, the Division Bench 
has held. But they do not hold that the 
Court shall have no power to direct him 
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under Section 20 (4) either. This question 
did not arise before the Division Bench be- 
cause the Chief Engineer, the appointing 
authority there, had himself appointed the 
arbitrator before the matter was heard. - The 
question which now arises was posed to 
them but they did not answer it. Speaking 
for the Court T. P. S. Chawla, J. said: 

“A conundrum was sought to be posed in 
fhe course of the argument. It was said that, 
whereas Section 4 of the Arbitration Act re- 
cognised the validity of an arbitration agree- 
ment vesting power in a person designated to 
appoint an arbitrator or arbitrators, on the 
construction we were placing on S. 20 (4) the 
court would be unable to deal with a situa- 
tion in which the person designated failed or 
Tefused to appoint. So, it was argued, we 
ought to construe that sub-section as giving 
to the court an overriding power to appoint 
an arbitrator in every case. It may well be 
that the court is powerless in the situation 
contemplated. Indeed, the observations in 
Union of India v. Messrs. New India Con- 
structors, Delhi, AJR 1955 Punj 172, seem to 
suggest that that is probably the legal posi- 
tion. But the Arbitration Act is not all-com- 
prehending and does not provide for every 
imaginable case. We do not think such 
tiddles ought to deflect us from the plain 
words of Section 20 (4), more especially when 
the cases to which we have referred subscribe 
to the opinion we entertain.” 

22. What was a “conundrum” and a 
“riddle” then is now a live issue for this 
Court to answer. Can the judge fold his 
hands and say “I have no power”? In that 
case the arbitration agreement is itself de- 
stroyed. But it is dangerous so to hold. In 
my opinion Section 20 (4) comprehends a 
case covered by Section 4 of the Act. Sec- 
tion 4 says: 

`“The parties to an arbitration agreement 
may agree that any reference thereunder shall 
be to an arbitrator or arbitrators to be ap- 
pointed by a person designated in the agree- 
ment either by name or as the holder for the 
time being of any office or appointment.” 
Section 20 (4) says: 

“Where no sufficient cause is shown, the 
Court shall order the agreement to be filed, 
and shall make an order of reference to the 
arbitrator appointed by the parties, whether 
in the agreement or otherwise or, where the 
parties cannot agree upon an arbitrator, to an 
arbitrator appointed by the Court.” 

23. A sound interpretation of these provi- 
sions would be to hold that the Court itself 
has no power to appoint the arbitrator” but 
under Section 20 (4) it can order the designat- 
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ed person of ‘holder of the designated. office 


‘to appoint the arbitrator. - The Court is -ex-. 


presaly empowered to (1) ordes the agreé- 


ment to be filed, and (2) make an. order of- 
Teference -to the arbitrator appointed by the - 


parties. The partics have. not appointed the 
arbitrator in this case, it is true, but- they 
have’ agreed to the procedure for appointing 
the. arbitrator. Why should ‘the other party 
not follow the. agreed - procedure? .The 


Court will follow that procedure and call- 


upon the designated person to appoint the 
arbitrator. You do not need a, mandatory 
injunction to issue. for this as- was held in 
Union of India v. New India Constructors, 
AIR 1955 Punj. 172. The order has that force. 
The responsible public official will obey it. 

24, Section 20: (4) certainly comprehends a 
case of Section 4; whatever else it may or 
may not, Enactméent of Section 4 
shows that the framers of the Act were not 
oblivious of a case where the designated per- 
son may fail or refuse to appoint the arbi- 
trator. They could easily” imagine such a 
case, They therefore gave power to the 
Court in Section 20 (4). ~ 

25. The words “the arbitrator appointed 
by the parties in the agreement” occurring in 
Section 20 (4) will also cover ‘the arbitrator 
who, though not specifically named in the 
agreement, is appointed in accordance with 
the procedure laid down ‘therein. Therefore, 
when the Court decides that the agreement 
should be filed it can call upon the person 
designated in the arbitration agreement to 
appoint an arbitrator and referénce can be 
made to the arbitrator’ so appointed. ` This 
would be a reference to the arbitrator “ap- 

















within the meaning of sub-section (4). 

case ‘the person | designated. in the agreement 
fails or refuses’ to appoint an“ arbitrator, ‘the 
reference can still be made if the parties at 
that stage agree upon the appointment of a 
erson as arbitrator. This would be a refer- 
lence to the arbitrator appointed by the par- 
ies “otherwise” than in the agreement. within 
the meaning of sub-section (4). This is the 
iew a Division Bench of M. P. bas taken 


ankha, JJ.) and I respectfully agree, . 

26. In.Kishan Chand’s case CLR (1974). 2 
Delhi 637) the Division Beach did not de- 
cide this point. It did not arise: before them. 
They gave no definite answer to the “conund- 
sum” as would appear from. their. manner- of 
speaking and uss of expressions like: ‘may 
well be” and ‘probably’ in the paragraph I 


have quoted. On this point they..made ño ` 
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. to'be binding.’ They left the - “riddle” 
solved... The truth.is thatthe- facts before the 


itself ° 


pointed by the parties in the | pra 


in Parganiha and Agnihotri v. Union” of. 
dia, 1977 MPL 252 (256) (Singh and- 
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pronouncement of law such’ as can be said 
un 


Division Bench’ -were different from the facts 
which have troubled. this Court in this case, 


In my opinion. the Court- has an overridin 


power on the designated authority in the arbi- 
tration agreement and can compel it to ap 
point an: arbitrator in terms of the clause. 
We. ought not to give judicial encouragement 
to. -the hands-off theory -which militates 
against the power of the Court conferred by 
Section 20 in plenary terms. 

27. To say that if the person designated 
‘refuses of fails to appoint the arbitrator the 











is not. possible the matter is not to be re- 
ferred to arbitration at all.” . This means that 
the arbitrator has to be appointed by the 


existent the matter will not ‘be 
all, Therefore ‘so long as the office and the 
holder of the office designated exist it can- 
not be said that it is not “possible” to ap- 
point the arbitrator and the arbitration cla 
is destroyed. That will make the engineer 
member the sole arbiter, a law unto himself, 
who may or may not at his pleasure appoint 
an arbitrator and by his own pleasure destroy 
the arbitration clause leaving the Court and 
the contractor high and dry. I cannot reach 
such a conclusion on the meaning of the 
clause. <. k 

28. Impossibility is one thing and rotusall 
another. Impossibility contemplated by Cl = 


In ` is in the nature of impossibility of perform- 


ance or what may be called the frustration; 
of „the arbitration .clause. But frustration 
operates, as Lord Sumner has said, auto- 


. matically. - It strikes once and strikes no, 
. more, (Hirji Mulji v. Cheong Yue Steam- 


ship, 1926 AC. 497 (509)). Refusal, on the 
other hand, is volitional aug can be correct- 


ed by Courts. -. 
‘Tho Engineer Member : His role as a “third 


party : 

_29, ` The argument of Sauteed: for the DDA 
involves a. confusion of thought. The par- - 
ties to the contract are (1) the DDA and (2) 
the ‘contractor. “They are’, the parties who 
have, entered into the arbitration agreement 
which: provides for the’ settlement. of.: dis- 
putes by a tribunal’ of their “choice. .‘Sec- 
tion 20 says. that they are to be called plain- 


tiff arid defendant. -They play an active role 


when ‘a dispute arises: and an application’ 
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under. Section 20 is made, The defendant, 
non-applicant, has to show that there is good 
reason why the matter should ‘not be refer- 
Ted. in accordance with arbitration agree- 
ment. The plaintiff-applicant then - satisfies 
the Court “that there is no sufficient reason 
why the matter should not be referred in 
accordance with the arbitration agreement,” 
to use the words of Section 34. If satisfied 
the Court orders the agreement to be filed 
and makes an order of reference to the arbi- 
trator appointed by the parties in the agree- 
ment, 


30. It is no answer to the application 
under Section 20 that the reference to the 
_arbitrator cannot be made because the de- 
signated public official, the engineer member, 
has refused to make the appointment The 
engineer member has no such role to play in 
the arbitration clause. His function is purely 
ministerial. He has to appoint an arbitrator 
when the Court makes the reference. The 
DDA can contest the application of the con- 
tractor on all grounds open to it. But not 
the engineer member. Heis nota party. His 
role is passive. He is the employee of the 
DDA. That .be is a member of the DDA 
does not mean that he is the DDA. DDA 
is a corporate body having a common seal 
and a perpetual succession (See the Delhi 
Development Act, Section 3 (2)). 


31. Now, strictly speaking, what is the. 
role of the engineer member in the litigation 
arising out of Section 20 proceedings. The 
-Court will hear the DDA and if no sufficient 
cause is shown why the agreement should 
not be filed “the Court shall order the agree- 
ment to be filed and shall make an order of 
reference to the arbitrator appointed by the 
parties”. 


32. The position is this. There is a 
straight contest between the plaintiff-applicant 
on the one hand and the defendant, non-ap- 
plicant, on the other. The engineer member 
is a third party who is not a party to the 
contract. The arbitrator has to be his 
nominee, it is true. But he does not exercise 
any function. other than ministerial. The 
Privy Council says: 

“It is very common in England to invest 
responsible public officials with the. duty of 
appointing arbitrators under given  circum- 
stances. Such appointment should be made 
with integrity and impartiality, but it is new 
to their Lordships to hear them called judicial 
acts”, a 5 ee 
(Per Lord Hobhouse, Palgrave Gold Mining 
Co. v. MeMillan,'.1882 AC 460 (470) ). 
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33. The Supreme Court has said: 

“The powers and duties of the Court under 
Section. 20 (4) are of two distinct kinds. The 
first is the judicial function to consider whe- 
ther the arbitration agreement should be 
filed or not. This may involve dealing with 
objections to the existence and validity of 
the agreement itself. Once that is done the 
Court has decided that the agreement must 
be filed, the first part of its powers and 
duties is over. Then follows a ministerial 
act of reference to arbitrator or arbitrators 
appointed by the parties.” 

(Per Hidayatullah, J. in D. Gobindram v. 
Shamji and Co., AIR 1961 SC 1285 (1294)) 

34. The mode of appointment under 
Clause 25 is that the arbitrator shall be ap- 
pointed by the engineer member. The engi- 
meer member has to do it. The Court can 
order him. How can he refuse or decline to 
make the appointment? The DDA has fail- 
ed to show sufficient cause why the agree- 
ment be not filed. That is the end of the 
matter and in fact the end of the legal battle. 
Now the arbitrator must be appointed. The 
engineer member must do it. He cannot de- 
stroy the arbitration agreement. He cannot 
defeat the agreement by refusing to appoint 
an arbitrator. The law gives him no such 
power nor does the arbitration agreement. 
The arbitration clause embodies the agree- 
ment of both parties that, if any dispute 
arises with regard to the obligations which 
one party has undertaken to the other, such 
dispute shall be settled by the arbitrator to 
be appointed by the engineer member of 
DDA. The role of the engineer member is 
a subsidiary role. He has no choice. When 
the Court orders the arbitration agreement to 
be filed in exercise of its judicial function 
the appointment of arbitrator by the engineer 
member must necessarily follow. This is why 
the Supreme Court calls it “ministerial”. The 
power to appoint an arbitrator is placed by 
the parties in the hands of the engineer mem- 
ber. But the power to destroy the clause is 
not placed in his hands, 

35. When an application is made under 
Section 20, the Court has to decide first whe- 
ther an order should be made that the agree- 
ment be filed. In taking this decision, the 
Court will consider whether there is a valid 
subsisting arbitration agreement and whether 
the dispute raised is within the ambit of the 
clause. This part of the function is referred 
to as the judicial function in D. Gobindram’s 
case (AIR 1961 SC 1285). After the Court 
reaches the conclusion that the agreement 
should be filed, there comes the second stage 
of . making the reference. The Court tells 
the engineer member “Now. you appoint the 
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arbitrator”. This is subordinate to the. judi- 
cial function. In the nature of things. the 
engineer member cannot be given the pride 
of place and the power to destroy. 

36. The fallacy in counsel’s argument is 
that the engineer member is equated with the 
DDA and his refusal to appoint is put for- 
ward as meaning the death of the clause, 
The engineer member is not DDA. , He can- 

` not refuse to appoint the arbitrator once the 
Court orders the agreement to be filed and 
calls upon him to nominate the man to whom 
the disputes will go for arbitrament and 
award. Counsel’s reasoning ig an inversion 
of the correct procedure contemplated by the 
clause. The engineer member who is a third 
party becomes the contestant and the real 
defendant i.e, DDA takes shelter behind the 
refusal of its alter ego. That the engineer 
member is a third party is borne out by the 
fact that he nowhere appears as a central 
figure in the arena. He is not heard by the 
Court in the contest between the contractor 
and the DDA. Viewed in: this light the 
puzzling question posed as a problem to be 
solved becomes easy to answer, 

37. For these reasons. the application is 
allowed with costs. The arbitration agree- 
ment is ordered to be filed. The engineer 
member is directed to appoint an arbitrator 
within one month and. refer the disputes set 
out in the annexure to the letter of 3-10-1979 
to the arbitrator. 

Petition allowed. 
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Raj K. Mehra, Petitioner v. Mrs. Anjali 
Bhaduri, Respondent, 
- I. A. No. 398 of 1981 in Suit No. ate Of 
1979, D/-' 26-3-1981. 


Civil P. C. (5 of 1908), O. 10, R. 1 — Suit 
for specific performance of contract to sel 
house Strangers seeking impleadment 
alleging that they are co-owners — Not per- 
missible — It would change the nature of 


the suit. (Specific Relief Act (47 of 1963), 


8. 10). 


Strangers to’ the contract making a claim 
adverse to the title of the defendant (vendor) 
contending that they are the co-owners of 
the contracted property are neither necessary 
nor proper party and are, therefore, not 
entitled to be joined as parties to the suit. 
Parties should not be added so as to convert 
a suit of one character into a suit of a dif- 
ferent character. - (Paras 8, 11) 
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In asuit for specific performance of agree- 
ment to sell-a house the son and- daughter of 
the defendant vendor sought to implead 
themselves as co-defendants, 


. Held’ that impleading them will convert the 
suit. for specific performance into suit for 
title and therefore permission to implead 


. them was disallowed. (Paras 8, 11) < 
Cases Referred : Chronological Paras 
AIR 1979 Delhi 171 10, 1i 


AIR 1976 Madh Pra 148 (FB) 

1970 MPWR (SN) 69 

AIR 1958 SC 886 7 
S. C. Dhanda, for Petitioner; A. K. Tan- 

don, for Respondent. 


ORDER :— This is an application by the 
defendant under Order 1, Rule 10 of the 
Code of Civil Procedure seeking to implead 
Major Shankar Bhaduri and Mrs. Madhu- 
chanda Haldar as co-defendants on the 
ground that their presence is necessary to 
enable the Court to effectively and completely 
adjudicate upon the matters in dispute in 
this suit. | 

2. The application is being resisted by 
the plaintiff on. the ground that the said two 
persons, sought to be impleaded as defen- 
dants, though son and daughter respectively 
of the defendant, yet are strangers to the 
agreement to sell house No. C-189, Defence 
Colony, New Delhi, entered into on 30th 
November, 1978, between the parties. Their 
presence, it is urged, is not at all necessary 
to adjudicate upon the questions arising in 
this suit for specific pertammanog of that 
agreement, 


3. In order to decide this application it 
is necessary to give a brief résumè of the 
facts of this case. The plaintiff was occupy- 
ing the ground floor of house No. C-189, 
Defence. Colony, New Delhi -as a tenant 
under the defendant Smt. Anjali Bhaduri for 
the. last about 18 years on a monthly rent 
of Rs. 325/-. Some time in the month of 
November, 1978, it was agreed between the 
parties. that the defendant will sell and the 
plaintiff will buy the said house for a con- 
sideration of Rs.. 2,85,000/-- An agreement 
to sell the said ‘property was executed on 
30th November, 1978. In pursuance of the 


7, 11 
7 


-agreement a sum of Rs. 5,000/- vide cheque 


No. . 17483984 drawn on the United 
Commercial Bank, Defence Colony, New 
Delhi, was paid to the defendant, The 
balance price of Rs. 2,80,000/-. was to be 
paid to the defendant at the time of regis- 
tration of the sale deed. It is averred that 
the defendant had accepted the cheque in 
part payment of -the sale: price. 
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4. The allegation of the plaintiff -is that 
as the defendant has been offered more 
money for the property in -dispute, she 
_wants to (resile) from the agreement 
although she has accepted part payment 
towards the price of the house. With that 
object in view she wrote. to the plaintiff on 
. 27th Jan, 1979, stating that she was not the 
owner of the property; ‘that the property 
was built by her with the funds left by her 
Jate husband and therefore her children had 
an interest in the same. ‘Hence, this . suit 
for specific performance against the defen- 
dant who is stated to be fhe sole owner of 
the property agreed: to be sold. . 


5. During admission and denial. of docu- 
ments filed by the parties the defendant had 
admitted the execution of the agreement 
dated 30th November, 1978. Before settle- 
ment of the issues it was considered neces- 
sary to record the statement of the defen- 
dant. On 6th Feb., 1981, she made the fol- 
lowing statement : 


“The house in question bearing No. C-189, 
Defence Colony, New Delhi, stands in my 
name. I pay the house tax, The entry re- 
garding the ownership in the records of the 
Municipal Corporation of Delhi is in my 
name. I constructed this house in the year 
1960. I had let out this house in the year 
-1960. I know the plaintiff. He was my 
tenant on the ground floor of the said house. 
I had entered into an agreement with the 
plaintiff on 30th Nov., 1978, to sell that 
house. That agreement is Ex. P-1. Exhibit 
P-2 is the certified copy of the lease-deed 
dated 27th Dec., 1957, relating to the plot 
of the said house. Since 1960, the rental 
income derived from this house was being 
shown as my personal income. My children 
were minor at that time. All the income 
which was derived from that house was 
spent on their up-keep as well.” 

The plaintiff also made a statement on ‘that 
date. It is in these words: 


“I am prepared to buy the property, sub- - 


ject-matter of the suit whatever be the 
defect in the title, if any, of the defendant 
and even ‘if the property is not vacated by. 


the tenant occupying ' Me, ‘inst floor of the 


property. , 

I did EEN a ‘notice Gan: the defendant 
stating that she was not the only. owner but 
this was after two months of. the date of 
the said. agreement, Ex. P-1. 
Rs. 5,000/-..which I had paid to the defen- 
dant at the time of the. execution of the 
agreement was also fetorned along: with the 
notice.” 

Eg 
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Before, however, the issues could be settled, 
the present application was moved a the 
defendant, 


6. It is averred by the defendant that 
the has received summons from the Court 
of the Additional District Judge, Delhi, in 
a suit for declaration filed by Major Shankar 
Bhaduri (her son) and another in which 
those plaintiffs have prayed for a decree for 
declaration that they are joint owners in re- 
spect of the property, C-189, Defence. 
Colony, New Delhi. According to her, as 
fhat suit relates to the subject-matter of the 
present suit (No. 448 of 1979), it is neces- 
sary that those plaintiffs be impleaded as 
co-defendants in the instant suit. 


7. Similar question arose for considera- 
tion of the Madhya Pradesh High Court in 


- Panne Khushali v. Jeewanlal Mathoo Khatik, 


AIR 1976 Madh Pra 148 (FB). The fol- 
lowing question was referred by a Division 
Bench to the Full Bench of that High Court, 
“whether in a suit for a specific performance 
of a contract for sale, instituted by a pur- 
chaser against the vendor, a stranger to the 
contract, who, contending that the contract- 
ed property is a joint family property, of 
which he is also the co-owner, wants to 
intervene in the suit, is entitled to be added 
asa party”, After noticing the case law 7 
on the subject, including a decision of their 
Lordships of the Supreme Court in Razia 
Begum v. Anwar Begum, AIR 1958 SC 886, 
it was held that (at p. 152 of AIR 1976 
MP): 

“If the plaintiff, even after notice of claim 
of title hostile to his vendor by an inter- 
vener, does not want to jom the intervener, 
he takes the risk. He cannot be forced 
upon to -join fhe intervener. We are in 
agreement with the view taken by Bhar- 
gava, J. (as he then was) in Gajanandrao. v. 
Babulal, 1970 MPWR (SN) 69 (supra) that 
in a suit for specific performance of a con- 
tract for sale in respect of a property against 
the defendant, some person who applies for 


“being impleaded as a party to the suit on 


the ground, he has a right by birth in the 
suit. property, cannot be joined as a party 
under O. 1, R. 10 of the Code, because if 


. such a person was allowed to intervene in 


the suit as a party, the nature of the suit 
will change from a suit for specific perform- 
ance of. a contract to that of a suit fos 
tiffe.. It has further been held that the pro- 
per course is to institute another suit for 
‘title, impleading parties to the suit in which 
the. intervenerg had. ayo for [bee joined 
as a ‘party.” dot esta e 
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8. The answer by the Full Bench to the 
uestion referred to it in the abovecited case 
was “Strangers to the contract making a 
claim adverse fo the title of the defendant 
(vendor) contending that they are the co- 
owners of the contracted property are neither 
necessary nor proper party and are, there- 
fore, not entitled to be joined as parties to 
the suit.” 

9, In view of this clear 
law it is not necessary to 
authorities cited before me by Mr. A. K. 
Tandon, learned counsel for the applicant- 
defendant. Most of the decisions relied upon 
by him have been discussed by the Full 
Bench of Madhya Pradesh High Court in the 
above cited case. 


10. In support of his contention that the 
son and daughter of the defendant be implead- 
ed as necessary parties in the present suit, 
Mr. Tandon relied upon a decision of this 
Court in Harbans Singh v. E. R. Srinivasan, 
AIR 1979 Delhi 171. 
ment by the landlord against the tenant, 
S. Ranganathan, J. held that a third party 
claiming to be the real tenant was entitled to 
be impleaded as a defendant. The Court, 
therefore, it was observed, in exercising its 
discretion under Order 1, Rule 10 can im- 
plead that person as a party so as to prevent 
multiplicity of proceedings and for completely 
and effectively adjudicating upon a dispute. 

11. The ratio of this decision is not’ ap- 
plicable to the present case. In the event of 
the prayer of the defendant in the present 
application being granted, the nature of this 
suit for specific performance will necessarily 
change to that of a suit for title, as held by 
the Full Bench of the Madhya Pradesh High 
Court in Panne Khushali’s case (AIR 1976 
Madh Pra 148) (supra). Law is very clear 
that parties should not be added so as to 
convert a suit of one character into a suit of 
a different character. Proper course for the 
son and daughter of the defendant was to 
institute another suit which, according to the 
defendant, they have already filed. In Har- 
bans Singh’s case (AIR 1979 Delhi 171) 
(supra} by impleading the person claiming to 
be the real tenant, the character and nature 
of the suit could not have changed. 

12. In view of my discussion above, the 
application has no force and the same ig dis- 
missed. The parties are, Dene: left to 
bear their own costs, 
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Application dismissed. 
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PRAKASH NARAIN, C. J.. AND 
G. C. JAIN, J. 
Chatar Sain Goel, Petitioner v.. 
Singh, Respondent, 


Civil. Reva. No, 315 of 1980, DJ- 6-3- 


Puran 
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Delhi Rent Confro! Act (59 of 1938), Sec- 
tion 25-B — Object is fo provide speedy re- 
medy — Suit for eviction — Leave to defend 
asked on several grounds — Some grounds 
found without substance — Court can restrict 
leave only to one or more relevant points. 
Observations in (1978) 2 Ren CR 282 (Delhi), 
Held obiter; (4978) 1 Ren CR 231 (Delhi), 


Approved. ; (Paras 5, 8, 9) 
Cases Referred : Chronological Paras 
(1980) 1 Ren CR 401 (Delhi) 7 
(1978) 1 Ren CR 231 (Delhi) 6,7 
(1978) 2 Ren CR- 282 (Delhi) ` 8 


S. P. Pandey, for Petitioner. 


G. C. JAIN, J.:— This revision petition, 
under proviso to sub-section (8) of S. 25-B 
of the Delhi Rent Control Act, 1958 (herein- 
after referred to as ‘the Act’) is directed 
against the order, dated February 23, 1980, 
passed by Shri J. D. Kapoor, Rent Control- 
ler, Delhi, granting leave to the applicant to 
defend the eviction petition filed against him 
but restricting the defence only to the point 
of extent of accommodation available with 
the landlord. 

2. The petitioner, Chatar Sain Goel, is in 
occupation of the premises bearing Municipal 
No, C-87, Fateh Nagar, New Delhi, consist- 
ing of two rooms, kitchen, bath, latrine, 
sfore and an open space as a tenant under 
Puran Singh on a monthly rent of Rs. 80/-. 
On January 16, 1980 the landlord filed an 
application for eviction under proviso (e} -of 
sub-section (I) of Section 14 of the Act, 
popularly known as the ground of personal 
bona fide requirement. The ‘tenant filed an 
application on February 2, 1980, under Sec- 
lion 25-B for permission to defend the evic- 
tion petition on four grounds. These were— 
(i) fhe premises were situated in the slum 
areas and the application was not competent 
without the necessary permission of the com- 
petent authority under what is known as the 
Slum Act; Gi) the landlord was not the 
owner of the premises; (iif) the premises were - 
let out for residential-cum-commercial pur- 
poses and (iv) the landlord was already in 


* Against order of J. D. Kapoor, Rent Con- 
troller, ‘Delhi, D/- 23-2-1980. 
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occupation of a specious building consisting 
of sufficient accommodation for him and 
members of his family. 


3. As observed above, the learned Rent 
Controller granted permission to defend only 
on the plea that the landlord was not in oc: 
cupation of reasonably suitable accommoda- 
tion. 


. 4, Feeling aggrieved, the tenant has filed 
tbe present revision petition. This came up 
for hearing before a learned single Judge 
who has referred the same to a larger Bench 
because of divergent opinions in this Court 
on the question whether restricted leave can 
be granted and also because the question 
raised is of general importance. That is how 
the matter has come before us. 

5. Section 37 of the Act controls the pro- 
cedure to be followed by the Controller in 
disposing of the applications under the Act. 
Sub-section (1) lays down tbat no order 
which prejudicially affects any person shall 
be made by the Controller under the Act 
without giving him a reasonable opportunity 
of showing cause against the order proposed 
to be made and until his objection, if any, 
and any evidence he may produce in support 
of the same has been considered by the Con- 
troller. Sub-section (2) provides that subject 
to the rules that may be made under the Act, 
the Controller shall while holding an inquiry 
in any proceeding before him, follow as far 
‘as may be, the practice and procedure of a 
Court of Small Causes, including the record- 
ing of evidence. Sub-section (3) deals with 
award of costs, etc. By the amending Act 
No. 18 of 1976, the Act was amended and, 
inter alia, a new Chapter I-A, containing 
Sections 25-A, 25-B and 25-C was added. 
This chapter provides for summary trial of 
certain applications. Section 25-B provides 
special procedure for the disposal of applica- 
tions under Clause (e) of the proviso to sub- 
section (1) of Section 14. It is apparent that 
the purpose of introducing the provisions 
contained in Section 25-B was to provide for 
speedy trial of such applications. Keeping 
in view this legislative intent, we find no diffi- 
culty in holding that leave could be restrict- 
ed to one or more points if other points 
taised by the tenant were found to be with- 
out substance. It would avoid unnecessary 
delay in the disposal of these applications 
which was the intent of the legislature in in- 
corporating these provisions, 

6. This question came up before Sachar, J. 
in M/s. Viraj Lal Mani Lal and Co..v. Satish 
Swarup Gupta, (1978) 1 Ren CR 231. The 
learned Judge has observed: at page 235 as 
ander :-— . 


Chatar Sain v. Puran Singh 
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. “I do not find any difficulty in granting 
leave to contest restricted to one point. Sub- 
section (4) of Section 25-B of.the Act pros 
vides that the tenant shall not contest the 
prayer for eviction from the premises unless 
he filed an affidavit stating the grounds on 
which he seeks to contest the application fop 
eviction and obtains leave from. the Control- 
ler. I can see no hardship or anomaly in 
this course because if the Court feels that out 
of the objections raised by the tenant only 
one or two require examination, and as the 
others are worthless, it cannot be contem- 
plated that leave must be granted on ali these 
poinis which are not defensible. This course 
would unnecessarily prolong the proceedings 
and would be counter to the object of the 
provisions which is to expedite the disposal 
of these matters.” 


We are in full agreement with the above ob- 
servations, 

7. Learned counsel for the petittioner 
placed reliance on a single Bench’ decision in 
S. Kumar v. Om Parkash Sharma, (1980) 1 
Ren CR 401. The relevant observations at 
page 409 read as under :— 


“At the stage of granting the tenant leave 

to contest, the Controller only addresses him- 
self to the question whether the tenant’s affi- 
davit discloses such facts as would disentitle 
the landlord to an eviction order under 
Clause (c). It is, generally speaking, a prima 
facie conclusion that he reaches at this stage 
of the case and once leave is granted, the ap- 
plication will have to be heard and disposed 
of in the usual manner after considering 
afresh the contents of the application for 
eviction and the written statement and the 
other evidence in the case. It is no doubt 
possible that, in some cases even at this stage, 
some of the pleas taken by the tenant may 
be found to be frivolous or without sub- 
stance and as pointed out by Sachar, J., in 
Viraj Lal Mani Lal & Co. v. Satish Swarup 
Gupta, (1978) 1 Ren CR 231 (Delhi) the Reni 
Controller (or the Court in revision) may re 
strict the leave granted to one or some of the 
objections raised. It is a question for con: 
sideration in each case whether the leave tk 
contest has been given in general terms ol 
whether it is restrictive in any respect. I an 
unable to see any such restriction in the orde 
dated 17-10-1976 passed by the Rent Con 
troller.” 
We wonder as to how these observations helj 
the learned counsel for the petitioner. O1 
-the other hand, hese observations show tha 
the learned single` Judge was in agreemen 
with the views of Sachar, J. in Viraj La 
Mani Lal and Co.’s case (supra). 
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- 8.. Learned counsel for- the petitioner also 
referred to a single- Bench decision of this 
Court in Smt. Kundan Kaur v. K. P. Yerma, 
- (1978) 2 Ren CR 282. At page 290, the 
learned Judge has observed as under: 

“There can be no doubt that so far as the 

Controller is concerned, once leave to defend 
the eviction petition is granted by him, the 
tenant cannot be restricted to particular 
pleas.” 
These observations, in our view, were in the 
nature of obiter. It may be mentioned that 
the application of the tenant for permission 
to grant leave to defend had been dismissed 
and an order of eviction had been passed. 
‘The tenant had come up in revision against 
that order. In the revision leave to defend 
was allowed but restricted to certain points. 
When the High Court could restrict leave to 
defend to one or more points there appears 
‘to be no reason why the Controller could 
not put similar restrictions. In any case, we 
are not inclined to accept the view taken in 
that case. 

9. For these reasons we hold that leave 
to defend restricted to one or more points, 
when other points are without substance, can 
be granted. : 
.10. Coming to the merits, as observed 
above, the tenant had raised four pleas. Plea 
No. 4 has been allowed and there is no 
grievance to that extent. As regards the 
ownership, the landlord has filed a photo- 
stat copy of. the registered sale deed in his 
favour. There was no traverse. Regarding 
the letting purpose, the landlord has filed a 
rent deed. where the word ‘house’ has been 
used. The word ‘shop’ has been scored off. 
In these circumstances it cannot be said that 
the finding of the learned Rent Controller is 
perverse or contrary to the material on the 
record. The revision petition has no merit. 


` 11. It may be added that the tenant had 
also raised the plea that the premises were 
situate in slum area and, therefore, the ap- 
plication filed without the requisite permis- 
sion from the competent authority was not 
maintainable. This plea was, however, not 
pressed ‘before us. In any case, it is now 
settled law that no such permission is required 
for filing such application, 


12. We, therefore, dismissed the petition. 


The costs would bide the . final Tesult before 
the Rent Controller. 


‘Petition dismissed. 
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AIR 1981 DELHI 241 
B. N. KIRPAL, J. 
Miss Alka Garg, Petitioner v. University 
of Delhi and others, Respondents. 
Civil Writ No. 1308 of 1980, D/- 21-11- 
1980. 


(A) Constitution of India, Art. 226 — 
Laches — Writ petition filed nearly 6 months 
after impugned decision of University — 
Delay caused in making representations to 
University authorities seeking justice — No 
undue delay. on the part of petitioner in filing 
petition. (Para 9) 


(B) Constitution of India, Art. 226 — 
Locus standi to file writ petition — Peti- 
tioner who applied for migration to Delhi 
University was put on waiting list — Peti- 
tioner has locus standi to file writ petition 
contending that university has not complied 
with mandatory provisions of Ordinances. 

(Paras 18) 

(C) Delhi University Act (1922), Ss. 23 and 
36 — Delhi University Ordinances, Ord. IV 
— Inter-University Migration to Second Pro- 
fessional M. B, B. S. Course — Ordinance IV 
applies — No conflict between Ordinance IV 
and resolution of Academic Council, D/- 15-1- 
1980 — Migration when can be permitted. 

Clause 1 (2) of Ordinance IV talks of “se- 
cond academic year of study for a decree 
examination”. Clause 3 of the Ordinance of 
Delhi University which came into effect in 
July 1964 shows that with regard to M.B.B.S., 
reference is made to academic years of study. 
Ordinance VII, Cl. 1 (3) also states that with 
regard to M.B.B.S. the course of study is 
‘5 academic years’. These show that there is 
a second academic year of study for M.B.B.S. 
course and Ordinance IV applies to it A 
plain reading of Ordinance IV leaves no 
manner of doubt that it applies to migration 
of students to Delhi University in tbe 
M.B.B.S. Course. The Academic Council 
cannot permit the migration of students con- 
trary to provisions of Ordinance IV. Any 
action which is taken and which would be in 
violation of Ordinance IV would be liable to 
be struck down. (Paras 12, 14, 15, 18) 

- The Academic Council cannot exceed the 
powers which have been conferred on it by 
Section 23. It has to act subject .to provi- 
sions of Act, Statutes and Ordinances. While 
exercising its powers under Section 23 and 
the Statutes framed thereunder it cannot pass 
any ‘resolution which would have the effect 
of-nullifying the provisions of any Ordinance 
CY/EY/B247/81/VSS ` ` 
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or with regard to any one of -the matters 
cnumerated in Section 30 on which an 
Ordinance has not been framed. (Para 15) 

There is no conflict between Ordinance IV 
and the Resolution D/- 15-1-1980 passed by 
the Academic Council. Reading them 
together, it would only mean that amongst 


‘all the eligible candidates, the eligibility con- 


dition being provided by Ordinance IV 
namely, the residence in Delhi of the parent/ 
guardian of the applicant, the seats are to 
be filled up according to merit. (Para 16) 

In the present case, the M.B.B.S. course of 
study commenced in July 1978 and the first 
academic year would come to an end in 
June 1979. The second academic year would 
be 1979-80 and it is in this academic year 
the first professional examination takes place. 
It is thereafter that migration is permitted by 
the university. This migration is clearly 
governed by Ordinance IV. As three of the 
fiive girls who have been granted migration 
do not fulfil the essential qualification of their 
parents/guardians residing in or having migrat- 
ed to Delhi and as the petitioner, though she 
has that qualification and though she secured 
61.75% marks in First Professional M.B.B.S. 
Course Examination in December, 1979, was 
put at the top of the waiting list for girl 
candidates, the Delhi University was directed 
to grant admission to the petitioner to Medi- 


cal College in Delhi. (Paras 1, 14) 
Cases Referred : Chronological Paras 
AJR 1973 Madh Pra 84 17 
AIR 1973 Punj & Har 390 17 


G. D. Gupta with Miss Anita, for Peti- 
tioner; Gopal Narain (for Nos. 1 and 2), 
Mukul Mudgil (for Nos. 3 to 8), P. G. 
Gokhale (for No. 9) and S. R. Khandelwal 
(for No. 10), for Respondents. 


ORDER : 1980 I 
had, for reasons to be recorded separately, 
allowed the writ petition filed by the peti- 





tioner. and directed the University to grant 


admission to the petitioner in a Medical Col- 
lege in Delhi. The facts and reasons for the 
aforesaid decision are contained herein. 

2. The question which arises for con- 
sideration is as to whether Ordinance IV of 
the Delhi University’s Ordinances, which pro- 
vides for migration of students to , Delhi 
University, applies to those students who 
want to join the Medical Faculty .in the 
Delhi University. 

3. The petitioner finished her schooling in 
Delhi and thereafter took her pre-medical 
examination. Her father is a Doctor in the 
Central Government Health Scheme. It is 
stated in the petition that her father had to 
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go to Goa on transfer. In August, 1978 the 
petitioner got admission in Goa Medical Col- 
lege, Panaji, Goa to the First Professional 
M.B.B.S. Course/First Academic Year of 
M.B.B.S, Degree under - the alee of 
Bombay. 


4. The petitioner took the First Profes- 
sional M.B.B.S. Course examination in De- 
cember, 1979. She passed this examination 
having secured 61.75 per cent marks. Vide 
order dated 19th March, 1979 the petitioner’s 
father was transferred back to Delhi. This 
transfer was made in public interest. The 
petitioner’s father was, however, relieved by 
the Government of Goa only after 29th Oct., 
1979. Thereafter he joined Maulana Azad 
Medical College, New Delhi with effect from 
12th December, 1979. 


5 On 15th January, 1980 the Academic 
Council of the Delhi University passed a re- 
solution with regard to , Inter-University 
Migration to the Second Professional 
M.B.B.S. Course. After considering the re- 
commendations of the Medical Courses Ad- 
mission Committee, it took note of the fact 
that the existing rules regarding Inter-Univer- 
sity Migration were as follows :— 

“1. Migration is subject to availability of 
seats in the IT M.B.B.S. Course (First Term). 


2. A candidate should have secured at least 
60% marks in aggregate in the I M.B.B.S. 
Examination from a College recognised by 
the Medical Council of India. 


3. A candidate should fulfil minimum basic 
eligibility qualifications for admission to 
M.B.B.S. Course of the year of admission. 

4. The last date for submission of pre- 
scribed application is 31st January of each 
yéar, 

5. All cases of migration will be decided 
by Medical Courses Admission Committee of 
the University of Delhi on the basis of the 
marks of I Professional Examination in: order 
of merit and according to the number of seats 
available in each College of the University”. 
It was resolved in the aforesaid meeting that 
in future for filling certain anticipated vacan- 
cies in the Second Professional M.B.B.S. 
Course on the basis of Inter-University Migra- 
tion, the University should hold a test and 
prepare a merit list. It was resolved that in 


-future the vacancies in the’ Courses should 


be filled only from amongst the successful 
candidates who appeared in the said test. 
For the year 1979, however, it was decided 
that the admission would be made on the 
basis of the marks obtained” by each candi- 
date in the First Professional Course of the 
M.B.B.S. which had beén taken by them. 
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6. The petitioner applied for migration to 
Delhi University on 28th January, 1980. In 
April, 1980 the list of the candidates who 
were to be given admission in Delhi in the 
Second Professional M.B.B.S. -Course was 
announced. As per the said list eight students 
were given admission here. Three of the 
students were admitted in Maulana Azad 
Medical College and five girls were admitted 
in the Lady Harding Medical College. The 
parents/guardians of only two out of the said 
eight students resided at Delhi. It is not 
denied that as far as the petitioner is concern- 
ed, she is at the top of the waiting list for 
the girl candidates. 

7. The petitioner’s father filed representa- 
tions with the University Authorities to the 
effect that the petitioner should be accom- 
modated in the Lady Harding Medical Col- 
lege in Delhi. The request was not accept- 
ed. On 22nd September, 1980 the present 
writ petition was filed. 

8. The case of the petitioner is that ac- 
cording to Ordinance IV migration can be 
allowed only if the parents, guardians of a 
student are residing in or have migrated to 
Delhi. It is contended that at least three of 
the five girls who have been granted migra- 
tion do not fulfil this essential qualification. 
If their admission is quashed the petitioner, 
who is at the top of the waiting list for girls, 
would be entitled to gain admission. 


9. The first contention urged on behalf of 
the University is that the petitioner is guilty 
of laches. It is contended that the peti- 
tioner’s father knew about the decision of the 
University in April, 1980. In cases where 
the question involved is regarding admission 
to University, the petitioner, it is contended, 
should be diligent and should approach the 
Court at the earliest opportunity. In the 
affidavit filed in reply to the writ petition, the 
respondent-University did not raise this ob- 
jection. The objection was sought to be 
raised at the time of arguments. During the 
hearing of the petition an affidavit of Shri 
R. N. Thusu, Deputy Registrar was sought 
to be filed. In the said affidavit it has been 
contended that the writ petition filed by the 
petitioner is barred by delay and laches. Jn 
my opinion this objection has been raised by 
the respondent at too late a stage. If the ob- 
jection had been raised in the counter-affi- 
davit filed to the petition, the petitioner 
would have had ample opportunity to have 
met the. said objection. However, it is con- 
tended by the learned counsel for the peti- 
tioner that there has been no delay in filing 
the writ petition. {t is submitted that the 
petitioner’s father had been approaching the 
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University Authorities in order-to seek re- 
dress. The fact that representations were 
being filed is not denied. In my opinion, 
therefore, as the petitioner was trying to 
seek justice from the University Authorities 
before filing the present writ petition, it can- 
not be said that there was any undue delay 
on her part in filing the present writ petition. 

10. In order to decide the merits of the 
case it is necessary to refer to some of the 
provisions of the Act and the Ordinances. 
Under Section 17 of the Delhi University 
Act, 1922 the Academic Council is one of 
the authorities of the University. The powers 
and duties of the Academic Council are set 
out in Section 23 of the Act which reads as 
under :— 

“23. The Academic Council shall be the 

academic body of the University and shall, 
subject to the provisions of this Act, the 
Statutes and the Ordinances, have the con- 
trol and general regulation and be respon- 
sible for the maintenance of standards of in- 
struction, education and examination within 
the University, and shall exercise such other 
powers and perform such other duties as 
may be conferred or imposed upon it by the 
Statutes. It shall have the right to advice 
the Executive Council on all academic 
matters. The constitution of the Academic 
Council and the term of office of its mem- 
bers, other than ex-officio members, shall be 
prescribed by the Statutes.” 
Section 30 of the Act provides that subject 
to the provisions of the Act and the Statutes, 
Ordinances may be framed which may pro- 
vide for the matters specified therein. The 
relevant provisions of Section 30 read as 
under :— i 

“30 (a) the admission of students to the 
University and their enrolment as such; 

(b) the courses of study to be laid down 
for all Degrees, Diplomas and Certificates of 
the University; 

(c) all other matters which by this Act or 
the Statutes are to be or may be provided for 
by the Ordinances.” 

Section 31 provides for the manner in which 
Ordinances of the University are framed. 

11. It will be seen that matters like admis- 
sion of students to the University, the courses 
of study to be laid down, the degrees to be 
awarded, are some of the matters regarding 
which Ordinances may be framed. It must 
follow, therefore, that if with regard to any 
one of these items an Ordinance has not been 
framed the Academic Council cannot pass a 
resolution providing for any such matter. - To 
put it differently, if there is no Ordinance 
providing for say a degree of Bachelor of 
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Architecture being given, the: Academic Coun- 
cil in -exercise of its powers under Sec. 23 
cannot possibly decide that the ` University 
shall award a degree of Bachelor of Architec- 
ture. Similarly matters regarding the admis- 
sion of students to the University have to be 
provided by the Ordinances and cannot be 
provided, for. the first time, by a resolution 
. by the Academic Council. 

12. Ordinance IV provides for migration 
of students. Clauses 1 (1) and (2) and 3 of 
the said Ordinance read as under: 

“1.(1) A student who has not completed 
his course of study or having completed his 

` course of study has not appeared at the ex- 
amination for which he was reading in any 
other Indian University or in any College 


under the control of a Board of Intermediate - 


Education shall not be admitted to the 
University except on production of the 
following documents : 


(á) leaving certificate from the Principal of 
the College or from the Registrar of the 
University he is leaving; 


(b) certified copies of the report of attend- 
ance against his name in the register of 
students of the University or the college con- 
cerned. 


(2) Admission of a student to the Univer- 
sity in the second academic year of study for 
a degree examination may only be allowed 
on the ground that the parent or guardian 
of the student is resident in or has migrated 
to Delhi. 

3. Migration of the student to the Univer- 

sity in a Course of Study to the Degree Ex- 
amination under the Faculty of Technology 
shall not be permitted.” 
The contention on behalf of the petitioner, as 
already noted, is that by virtue of Ord- 
inance IV, Clause 1 (2} admission of a student 
to the University in the second academic year 
can be allowed only on the ground that 
parent or guardian of that student. is 
residing in or has migrated to Delhi. 
On behalf of the respondent, however, 
it is submitted that the said Ordinance 
does not apply to the M.B.B.S. Course. It 
is contended on behalf of the University that 
there is no academic year as far as the 
M.B.B.S. course is concerned and, therefore, 
the provisions of Cl. 1 (2) can have no ap- 
plication. 

13. In my opinion the only conclusion 
which is possible is that Ordinance IV does 
apply to the M.B.B.S. Course. Clause 1 (1) 
is not limited in its application to any parti- 
cular course of study. This’ is not even 
denied by the learned counsel fot the respon- 
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dents. In other words,’ Clatse “1 (1) will take’ 
within its ambit all courses ‘the study’ of 
which has not beéh completed by an appli- 
cant. Clause I (2) talks of “second academic 


-year of study for a degree examination”. It 


is not denied that a student is awarded a de- 
gree of Bachelor of Medicine and Bachelor 
of Surgery ‘(more popularly known as 
M.B:B.S.). “What is now to be seen is whe- 
ther there is or can be a second academic 
year of study for the said degree examina- 
tion. In order to find an answer to this’ 
question it is necessary to refer to an Ord-- 
inance of the University of Delhi which came 
into effect in July, 1964 and which applies to 
the candidates: admitted to M.B.B.S, Course 
in July, 1964 and thereafter. The said 
Ordinance has been annexed to the aforesaid 
affidavit dated 21st November, 1980 of Shri 
R. N. Thusu. Clause 3 of the said Ordinance 
refers to the duration of course of study. 
Clause 3 (a) reads as under :— i 


‘“(a) Every candidate for admission to the 
M.B.B.S. examination shall undergo a course 
of certified study extending over 44 academic 
years from the date of commencement of 
his/fher study of the subjects comprising the 
medical curriculum to the date of completion 
of the final examination, provided that not 
less than the last three years of the course ` 
shall have been spent in study and training, 
which shall be continuous, in the clinical 
group of subjects.” : 

The M.B.B.S. course is divided into three 
parts. The first professional examination 
takes place after 18 months, the second pro- 
fessional examination takes place after 21 
months thereafter and the third and final 
professional course examination takes place 
after 15 months thereafter. Each of these 
professional courses is divided into different 
academic terms and details of the same are 
contained in clauses 4, 5 and 6 of the said 
Ordinance. Whereas the attendance in the 
Delhi University is counted with reference to 
each academic year, Clause 6 of the Ord- - 
{nance makes a departure with regard to the 

M.B.B.S. course. The said clause requires 
that a candidate should attend, in order to 
be eligible to take the examination, 3/4th of 
the lectures and practicals etc. delivered in 
each subject at his or her college for full 
course of study and not for each academic 
year. In other words’ whereas the duration 
of the full course of M.B.B.S. is 44 academic 
years, a candidate’s attendance will be cal- 
culated with reference to the course of study - 
for each professional examination separately. > 


14, The reading of the aforesaid Ordin- 


` ance, and Cl. 3 thereof in’. particular, ‘canj — 
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eave one in no manner of doubt that with 
gard to M. B. B. S. course reference .is 
made to academic years of- study. In - the 
1/2 academic years a student will have to 
take three professional examinations. Cl. (1) 
(2) of Ordinance IV refers to the second 
academic year of study for a degree exam- 
ination. In the present case the course of 










study, with which we are concerned, com- 
menced in July, 1978. The first academic 
ear would come to an end in June, 1979. 
The second academic year would be 1979- 


80. It is in this academic year that the first 
professional examination takes place, It is 
thereafter that migration is permitted by the 
University. Tomy mind this migration which 
would take place in the second academic 
year of study would clearly be governed by 
the terms and conditions of Ordinance IV. 
I see no reason as to why the clear words 
of Ordinance IV should be given a restrict- 
ed meaning so as to exclude its application 
to the M. B. B. S. course. Wherever it was 
desired that the said Ordinance should not 
apply, a specific provision to that effect was 
made. It is for this reason that in Clause 3 
of Ordinance IV it was clearly stated that 
migration would not be permitted to the 
degree examination under the Faculty of 
Technology. There is no such prohibition 
with regard to migration of students to the 
University for taking the degree examination 
of M. B. B. S. Apart from the aforesaid 
Ordinance reference may also be made to 


Ordinance VII. Clause 1 (3) sets out the 
courses of study with regard to various 
degrees, diplomas and certificates. With re- 


gard to the degree of M. B. B. S. it is stat- 
ed therein that the course of study is “5 
academic years”. This fact further lends 
support to the petitioner’s contention that 
in the M. B. B. S. course there are first, 
second, third, fourth and fifth academic 
years of study and that whenever migration 
is to be permitted to a student to the Uni- 
versity in the second academic year of 
study then the restriction contained in 
Ordinance IV, Cl. 1 (2) would be applicable. 


15. Having come to the conclusion that 
Ordinance IV applies, the next question 
which arises for consideration is as to whe- 
ther the Academic Council can pass: a re- 
solution which would, in effect, be contrary 
to the provisions of the said Ordinance. 
To my mind the answer must necessarily be 
in the negative. The Academic Council can- 
not exceed the powers which. have been 
conferred on it by S. 23 of the Act. The 
Academic Council has to act -subject to the 
provisions of the Act, the Statutes and the 
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Ordinances. While exercising its powers 
under Section 23 and the Statutes framed 
thereunder it cannot pass any~ resolution 
which would have the effect of nullifying 
the provisions of any Ordinance.. The Aca- 
demic Council cannot permit the migration 
of students contrary to the provisions of. 
Ordinance IV. Any action which is taken 
and which would be in violation of the, pro- 
yisions of Ordinance IV would be liable to 
be struck down. l 


16. The next contention of the learned 
counsel for the Delhi University is that the 
holding of examinations for the purposes of 
admitting students in the second course is as 
per the instructions and directions issued 
by the Medical Council It is contended that 
the Academic Council of Delhi University 
has applied the instructions which have been 
issued by the Medical Council of - India. 
To my mind there is no conflict between 
Ordinance IV and the resolution dated 15th 
January, 1980. Reading the two together it 
would only mean that amongst all the eli- 
gible candidates, the eligibility condition be- 
ing provided by Ordinance IV, namely, the 
residence in Delhi of the parent/guardian of 
the applicant, the seats are to be filled ac- 
cording to merit, For example if there are 
ten students who want migration on the 
ground that their parents are in Delhi but 
the number of seats is only five then those’ 
seats will be filled up according to merit 
from amongst those ten students. 


17. Relying on Chaman Lal Talwar v. 
Guru Nanak University, AIR 1973 Punj 
and Har 390 and S. P. Manocha v. State of 
Madhya Pradesh, AIR 1973 Madh Pra 84, 
it is. contended by Shri Gopal Narain that 
the petitioner has no right to file the writ 
petition. I am unable to agree with this 
contention. In the first case the applicant 
was admittedly ineligible for the grant of 
It was, therefore, held that he 
had no right to claim admission. Jn the 
second case the rules themselves had been 
amended to the detriment of the candidate. 
None of those two cases has any application 
to the present case. The petitioner has the 
locus to file the writ petition contending that 
the University have not complied with the 
mandatory provisions of the Ordinances. In 
other words the contention, in effect, is that . 
the Academic Council of the University has 
exceeded its jurisdiction contained in ` S. 23 
of the Act. No rule or resolution can be 
framed which would in effect nullify the 
effect or operation of any Ordinance. I. 


..have already held that Ordinance. IV applies 
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to M. B. B. S, course. The Delhi Univer- 
sity could, therefore, have allowed migration 
only to those students: whose parents were 
residing in Delhi. © 

18. It is lastly contended by Shri G. N. 
Aggarwal that at the time when the Ordin- 
ances were framed the Medical Faculty had 
not come into existence. To my mind this 
would make no difference in the applicability 
of the Ordinances. The courses of study 
have, with the passage of time, been increas- 
ed in the Delhi University. The Act, Sta- 
tutes and the Ordinances have also been 
amended from time to time as* and when 
the need has arisen. The mere fact that the 
Medical Faculty did not exist when Ordin- 
ance IV was promulgated does not mean 
that the said Ordinance, for this reason, is 
not applicable to the M. B. B. S. course. 
e plain reading of Ordinance IV leaves 
no manner of doubt that it applies to migra- 





the said Ordinance is wide enough to take 
within its ambit all degree courses except 
the course conducted by the Faculty of 
Technology, which is expressly excluded by 
CI. 3 of Ordinance IV. 


19. In the view that I have taken, ordi- 
narily the migration of respondents 3 to 8 
should be held to be invalid. It will, how- 
ever, be seen that these respondents have 
been admittedly in Delhi and have been 
studying here for a number of months. 
They have severed their ties with Colleges 
where they were previously studying. Even 
the petitioner before me has not prayed for 
the quashing of their selection. These re- 
spondents cannot be penalised for any mis- 
take which might have been committed by 
the University. Under these circumstances 
I refrain from setting aside their selection. 

Petition allowed. 
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Raghbir Singh and others, ` Petitioners 
v. Municipal Corporation of Delhi and 
another, Respondents. 

Civil Writ No, 365 of 1980, D/- 18-5- 

4981. 
. (A) Delhi Municipal Corporation Act 
(66 of 1957), S..341 — Extension of tim® 
for construction Application filed 
after expiry of period prescribed at the 
time of sanction — [Extension cannot be 
given under S. 341. 
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The Commissioner would have nt 
authority to permit extension of time 
sought by owner for construction of hi: 
huilding when application for extensior 
was filed after expiry of period of ori- 
ginal sanction, (Para 5. 

Section 341 provides that the exten- 
sion must be sought within the origina 
period prescribed at the time of sanc- 
tion. If the work is not completed with- 
in a period specified in original sanction 
the work shall not be continued. A 
fresh sanction is necessary under the 
said section and if the fresh sanction is 
nat obtained, the original sanction is ex- 
hausted or lapsed, Therefore where the 
owner who did not obtain a fresh sanc- 
tion nor obtained extension, the original 
sanction given to him would be exhaust- 
ed itself on expiry of period of original 
sanction. Thereafter, there would be no 
valid plan of which the extension could 


be sought. (Para 5) 
(B) Delhi Municipal Corporation Act 
(66 of 1957), S. 337 (1) — Application 


fet revalidation of original plan or ex- 
tension of time — Not couched in the 
form prescribed for notice under S, 333 
or S. 334 — No refusal to sanction such 
extension of time communicated by 
Commissioner within 60 days — Appli- 
cation could not be deemed to have been 
sanctioned under S. 337 (1) — S. 337 (1) 
is not applicable to application made for 
extension of time, (Para 6) 

(C) Delhi Municipal Corporation Act 
(66 of 1957), S. 471 — Sanction by 
Deputy Commissioner in exercise of 
powers of Commissioner delegated to 
him — Powers delegated subject to 
overall powers of supervision — Com- 
missioner would be fully competent to 
review the decision of Deputy Commis- 
sioner. (Para 8) 


. (D) Constitution of India, Art. 226 — 
Owner contesting claim of Commissioner 
as to certain construction being un- 
authorised — No evidence produced by 
owner to support his claim — Matter 
relates to past construction This 
is in realm of disputed questions of fact 
— Extraordinary writ jurisdiction . can- 
not be invoked in aid of decision of such 
questions of fact. (Para 10) 

L. R. Gupta with P. K. Aggarwal, for 
Petitioners; Ramesh Chandra, for Re- 
spondents. 

ORDER:— The petitioners are the 
owners of the buildings bearing munici- 
pal numbers 2831 to 2845 and 2761 situ- 
ated at Bara Bazar, Kashmere Gate, 
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Delhi, The original plan for construction 
of commercial building consisting of 
shops and offices was sanctioned by the 
respondents in 1966. Broadly speaking 
there were three blocks of construction. 
Block ‘A’ and Block ‘C’ were connected 
by Block 'B’. Block ‘A’ and Block ‘C’ 
were constructed by the petitioners and 
they applied for a completion. certificate 
in 1969. There is some dispute regarding 
issuance of the completion certificate as 
the respondents claim that there were 
certain deviations and unauthorised con- 
structions, and the petitioners claim 
deemed issuance under Section 346. Ac- 
cording to the original sanction the en- 
tire construction in Blocks ‘A’, ‘B’ and 
‘Œ was to be completed within one year. 
No extension of time was sought before 
the completion of one year. The sanc- 
tion was thus exhausted after the said 
stipulated period. Thirteen years there- 
after, that is, on 2-1-1979 the petitioners 
applied to. the respondents for re-valida- 
tion of the original sanctioned plans and 
for extension of time for construction of 
Block ‘B’. The respondents were faced 
with several problems, such as removal 
of the unauthorised constructions earlier 
made, provision of proper amenities for 
‘the commercial establishment and the 
fact that the existing structures had al- 
ready exceeded 25 per cent of the total 
area which was permissible under the 
Master Plan. When the plan was sanc- 
tioned in 1966 permissible construction 
was up to 60 per cent of the total area, 
under the building bye-laws of the Cor- 
poration, By Notification dated 24-12- 
1976 issued by Government of India an 
amendment was introduced in the statu- 
tory Master Plan for Delhi whereby the 
permissible covered area for construc- 
tion of commercial establishments was 
reduced to 25 per cent of the total area. 
Faced with these difficulties the Munici- 
pal Commissioner took a decision on 
8-11-1979 of not permitting the construc- 
tion of Block ‘B’. On 10-3-1980 the peti- 
tioners called upon the respondents to 
expedite their decision for re-validation 
of the original plan. They also warned 
the respondents that if the decision was 
not expedited, they would be compelled 
to approach the Court of Law. There- 
after, on 15th March, 1980 the present 
writ petition was filed, 


2. The petitioners claimed the follow- 
ing relief in the writ petition: 

“It is most respectfully prayed that a 
writ of mandamus be issued in favour 
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of the petitioners and against the re- 
spondents directing the respondents 10 
issue a letter of revalidation/sanction/ 
extension of time for the completion of 
the pending building work (incompleted 
so far) in accordance with the sanctioned 
plans and to release and deliver the 
sanctioned plans in regpect of property 
bearing municipal numbers 2831 to 2845 
and 2761 in Bara Bazar, Kashmiri Gate, 
Delhi with endorsements therein as re- 
quired under law and also directing 
them not to interfere with or to put 
any obstruction in the construction of 
the building and not to demolish any 
part of the said buildings or any con- 
struction so far effected or which may 
be effected therein according to the 
sanctioned plans.” 


3. Although the prayer in the writ 
petition is that the respondents should 
be directed to revalidate the plan sanc- 
tioned in 1966, the additional contention 
of the petitioners is, that, it should be 
deemed that their application for revali- 
dation and extension is sanctioned by 
virtue of Section 337 (1) of the Delhi 
Municipal Corporation Act, 1957, Sec- 
tion 337 (1) provides that if the Com- 
missioner does not communicate his -re- 
fusal to sanction the plan within sixty 
days it shall be deemed that the plan 
has been sanctioned. 


4, Before answering these principal 
submissions made in the. writ petition it 
is better to look more closely to the 
relevant provisions of the Act in this 
regard. Chapter XVI of the Act lays 
down Building Regulations. The Corpo- 
ration has also framed bye-laws for fur- 
ther implementation of the ‘said Regula- 
tions, Section 232 prohibits any erection 
or execution of a building which is not 
in accordance with the provisions of 
Chapter XVI or the building bye-laws. 
It also requires previous sanction of the 
Commissioner for any such erection or 
execution of construction work. A pro- 
spective builder has to serve a notice 
of erection/construction on the Commis- 
sioner accompanied by such documents 
and plans prescribed by the Commis- 
sioner. This notice is served under Sec- 
tion 333. Section 334 provides for sanc- 
tion for additions/alterations, reconstruc- 
tions, repairs etc. to existing buildings. 
The builder has to furnish such infor- 
mation as is required by the Commis- 
sioner under the bye-laws and to furnish 
the documents and plans as prescribed. 
Unless a notice under Sections 333 and 
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834, furnishes details as to whether the 
original , user is likely to be changed and 
if it is not supported by the additionai 
information asked by the Commissioner, 
such notice is not valid. A Commissioner 
can refuse sanction under Section 336 
but a brief statement of reason for re- 
fusal must be communicated to a 
builder. The refusal has to be commu- 
nicated in a manner as specified by the 
bye-laws. It shall be deemed that a plan 
has been sanctioned if refusal is not 
communicated by the Commissioner 
within 60 days, after the receipt of the 
notice. This is provided by Section 337. 
If the Commissioner decides to sanction 
the plan he shall specify reasonable 
period within which the construction 
work should be completed, Section 341 
empowers the Commissioner to do so. 
The section further provides that if the 
work is not completed within the period 
so prescribed it shall not be continued 
thereafter unless a fresh sanction is ob- 
tained or unless an extension of period 
is sought from the Commissioner. The 
Commissioner can order stoppage of any 
building work or can order demolition 
of the work if he finds that the work 
has been completed without any sanc- 
tion or contrary to the sanction. The 
Commissioner can also require the 
builder to carry out alterations suggest- 
ed by the Commissioner so as to secure 
conformity with the sanctioned plan. 
This power is entrusted to the Commis- 
sioner by Sections 343, 344 and 345. A 
builder is required to give a notice of 
completion of work to the Commissioner 
under Section 346 within one month 
from such completion, If within 30 days 
of the receipt of the notice the Commis- 
sioner does not issue the completion 
` certificate it shall be deemed that the 
completion certificate has been issued. 
Section 346 further provides that no per- 
son shall occupy or permit to be occu- 
pied any building until the permission 
is granted by the Commissioner. Sec- 
tion 347 prohibits a change of user of 
a building or to make alterations con- 
trary to the provisions of the Act, bye- 
laws and -the conditions of sanctions ey 
the Commissioner. 


"4-A. As stated earlier, the present 
application was made by the petitioners 
on January 2, 1979. The application was 
not addressed to the. Commissioner but 
to the Executive Engineer (Building). 
The. relevant portion of the ae apa 
reads as: ‘under : — o 
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“Sub: Extension of the. time limit in ` 
respect with the construction sanctioned 


vide file No. 18028/HQ 66 dated 20-9- 
1966, 19-11-1966 sanction order dated 
2-12-1966,. Building No. 2831-2845 and 


2761, Bara Bazar, Kashmere Gate, Deli: 
Dear Sir, 


Kindly refer to the kovë referred 
sanction of plans. The construction is 
still pending therefore, the extension to 
the above sanction may kindly be ac 
corded. The fee Rs. 600/- only for the 
extension is remitted as directed.” There 
is no fee prescribed for application for 
extension of time. It is not known whe- 
ther the statement in the application 
that the fee of Rs. 600/- was directed to 
be paid by the Executive Engineer 
(Building), is correct or not, 


this notice 
application is ` not 
a notice either under Section 333 
or 334. The owners were obvi- 
ously seeking extension of the plan 
sanctioned on 2-12-1966, The extension 
was being sought because the ‘construc- 
tion was still pending. Section 341 con- 
templates an extension of the original 
period but this extension must be sought 
within the original period prescribed at 
the time of the sanction. If the plan was 
sanctioned on 2-12-1966 the application 
for extension should have been made be- 
fore 2-12-1967. This is clear from the 
other provision of Section 341. The said 
section provides that if the work is not 
completed within a period specified in 
the original sanction, the work shall not 
be continued. A fresh sanction is neces- 
sary under the said Section and if the 
fresh sanction is not obtained, the ori- 
ginal sanction is exhausted or lapsed. As 
the petitioners did not obtain a fresh 
sanction not obtained extension, the ori- 
ginal sanction given on 2-12-1966 ex- 
hausted itself on 2-12-1967, Thereafter, 
there was no valid plan of which the 
extension could be sought and that too 
twelve years after the original sanction 
had -lapsed. The Commissioner had no 
authority to permit any extension as 
sought by the owners as it would have 
been -a clear contravention of Sec. 341 
of the Act. 


6. The counsel for the petitioner, — 
however, contends that as no refusal 
was communicated “to him within 
60 days from ‘the receipt of his ‘applica- 
tion in. question by the Commissioner, 
the application should be. deemed to have 


5 Plain reading of 
shows that the 
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been sanctioned under- Section 337 (1) 
‘lof the Act, This argument is patently 


misconceived.- His application was ex- 
pressly -made for. revalidation of the 
plan or extension of time. It was neither 
a notice under Section 333 or Sec. 334. 
Provisions of deemed sanction under 
Section 337 (1) can be invoked only 
where the notice is served under Sec- 
tion 333 or Section 334. The deeming 
provision is not applicable to an appli- 
cation made for an extension of time. 


7, But the counsel for the petitioners 
contends that his application dated Jan- 
uary 2, 1979 should be treated as a 
notice under Section 333. He submits 
that there is substantial compliance of 
the form prescribed for the notice under 
Section 333, Schedule I of the building 
bye-laws prescribes the form of notice 
under Section 333. The notice is to be 
addressed to the. Commissioner. It must 
be stated that the notice was being given 
of the intention- te erect/re-erect/add/ 
alter/execute the following work accord- 
ing to the plan submitted, Then the de- 
scription of the proposed construction 
with specifications is to be stated. A site 
plan with three copies of the plans for 
proposed construction and other détails 
as required. by the bye-laws are to be 
furnished. None of the requirements of 
Schedule I are satisfied in the applica- 
tion dated January 2, 1979. Also, the 
express use of words ‘extension’ and 
‘pending’ construction. show that the in- 
tention: was not to make a fresh appli- 
cation for new construction. In their 
letter to the Deputy Commissioner dated 
10-3-1980 (immediately before the filing 
of the writ petition) the petitioner has 
described his application as one for ‘re- 
validation’ of the original plan. In the 
writ petition - also the pétitioners have 
contended that the revalidation was ap- 
plied for in June, 1969 and again on 
3-1-1979 (in fact, it should be 2-1-1979). 
The contention is that there is deemed 
revalidation after the lapse of 60 days 
if no refusal is communicated, It appears 
that there is some confusion regarding 
the so-called revalidation, The confusion 
is not only in the mind of the peti- 
tioners but at lower levels in the Cor- 
poration itself. Neither the Act nor the 
bye-laws speak of ‘revalidation’ of a 
plan, A plan which lapses under Sec- 
tion 341 cannot. be revalidated at. all. 
But the most fatal difficulty for the. peti- 
tioners is that they..do not claim in the 
writ petition that the application dated. 
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January 2, 1979 should be treated as a 
notice -under Section 333. The contention 
of the petitioners is without any merit 
and is rejected, 


8. The counsel for the petitioners next 
submits that their application was sanc- 
tioned by the Deputy Commissioner of 
the Corporation, exercising the delegat- 
ed powers of the Commissioner and that 
the ‘Commissioner had thereafter no 
competence to refuse sanction. This sub- 
mission alsois devoid of any merit. There 
is a factual error in the submission. The 
so-called approval is by the Building 
Plan Committee and not by the Deputy 
Commissioner, as is alleged. The Com- 
mittee has no legal or statutory exist- 
ence, The minutes of the Committee 
show that they were considering the 
matter as an ‘appeal’. There is no provi- 
sion either in the Act or in the build- 
ing byé-laws, for any appeal. The 
minutes of the Building Plan Committee 
dated 16-1-1979 read: “Appeal upheld 
The applicant be directed to submit an 
undertaking that the structure coming: 
outside the proposal and shown as pro- 
posed to be demolished will be demo- 
lished after completing the construction. 
It be also checked whether the covered 
area is within the permissible limit or 
not?” These minutes are signed by the 
Deputy Commissioner (E). A detailed 
note showing the entire history of the 
deviations, ‘unauthorised constructions 
and past undertakings given by the peti- 
tioners was furnished to the Building 
Plan Committee, It is surprising that the 
Building Plan Committee instead of re- 
commending vigorous coercive action 
against the owners for defaults pending 
over 13 years, have recommended that 
construction of Block 'B’ can be carried 
out and thereafter the adjoining old 
structures (in which there were unauth- 
orised constructions) should be demo- 
lished. The Committee ignored express 
provisions of Section 341 and the fact 
that the original sanction had lapsed in 
1967 itself. It was also oblivious of the 
amendment to statutory’ Master Plan 
introduced by Centra] Government in 
1976 and its application to- fresh propo- 
sals. The query raised by the committee 
is misconceived. Even assuming that the 
decision of the Building Committee was 
also the decision of the Deputy Commis- 
sioner, it was clearly contrary to the 


-provisions of law as stated above. The 


delegation of powers was made to the 
Deputy Commissioner by order of the 
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Commissioner dated 27-6-1978. This was 
done under Section 491 of the D. M. C. 
Act, 1957, but the delegation is “subject 
o my overall supervision, control and 
review.” This is an example of delega- 
tion of administrative functions. Consid- 
ering the reservations, namely, of over- 
all supervision, control and review in 
the order of the Commissioner, the Com- 
issioner was fully competent to review 
the decision of the Deputy Commis- 
joner, even if it is assumed that the 
decision of the Building Committee was 
the decision of the Deputy Commis- 
sioner. In fact the Commissioner has 
shown commendable vigilance in observ- 
ing that the plan had already lapsed and 
if it was a fresh application the require- 
ments of law, as prevalent in 1979, 
should be made applicah'c, He has also 
rightly observed that the Master Plan, 
as amended in 1976, would alone be rel- 
evant in considering the permissible 
covered area. The counsel for the peti- 
tioners has referred to some decisions 
regarding delegation of powers but in 
none of those cases the charter of dele- 
gation was worded similarly, to the 
charter in the present case. 










9. The next prayer of the petitioner 
is that the respondents should be 


directed not to interfere or obstruct the. 


construction of the building or to demo- 
lish any part of the said building or any 
construction so far effected or which 
may be effected therein according to the 
sanctioned plans, This prayer is in two 
parts. One, relating to the proposed con- 
struction of Block ‘B’ and the other is 
in regard to the construction already 
carried out. Since I have held that the 
petitioners are not entitled to any ex- 
_tension of time or to so-called revalida- 
tion of the plans, any construction of 
Block ‘B’ carried out by the petitioners 
would be unauthorised construction and 
the respondents would be free to deal 
with it according to law. As for the old 
construction the respondents are free to 
take such action according to law if it 
is found that the constructions are un- 
authorised or are such as not permitted 
` by the Act or by the bye-laws. Block ‘A’ 
& Block ‘C’ were allegedly completed in 
1969 - but no completion certificate had 
been. obtained, On several inspections 
made by the officers of the respondents 
it was found that the petitioners. had 
constructed basement which was a new 
construction, The said basement was not 
shown by the petitioners in the plan 
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submitted by them for approval, nor waz 
it shown as existing structure in the 
plan submitted for approval in 1966. 
Further the height of the basement is 
defective and it has no proper ventila- 
tion and in spite of it, it is being used 
as a market, Petitioners have construct- 
ed lift and mezzanine without any sanc- ` 
tion. In Block ‘C’ there was an open 
courtyard on first floor for proper 
ventilation. The same has been covered 
thereby affecting the airplanes for main- 
tenance of proper ventilation. At the 
time of obtaining the sanction the peti- 
tioners had undertaken to demolish the. 
old structure before Block ‘B’ is con- 
structed. Not only that the demolition 
has been put off but further unauthoris- 
ed structures have been constructed on 
it and are let out. There are also other 
alterations and additions which are not 
sanctioned. All these construction activi- 
ties are contrary to the provisions of 
the Act and building bye-laws. It appears 
that some notices in regard to the un- 
authorised constructions were issued 
from time to time, It is, however, sur- 
prising that none of them were vigorous- 


‘ly pursued and the owners brought to 


jbook. The case history, as shown from 
the file, is one of indecision, ad hoc con- 
cessions (contrary to the provisions of | 
law) and of ‘see-no-evil’ character, It is 
further surprising that even the build- 
ing committee has not appreciated the 
seriousness of these unauthorised and il- 
legal constructions made by the peti- 
tloners, Under Section 346 and Sec- 
tion 337 there are deeming provisions in 
relation to the completion certificate and 
sanction of plans respectively. Inertia of 
the Administration in these matters, en- 
courage further unauthorised construc- 
tions and flagrant breaches of law. Stoic 
pasivity in some cases and gingerly co- 
ercive action in other cases also subjects 
the Administration to the’ charge of ob- 
lique motives. Any so-called validation 
or extension might be interpreted as 
condonation of the breaches of law by 
the interested parties in such circum- 
stances. With a clear direction, given to 
the administrative action _ by the Com- 
missioner, it is hoped that the respon- 
dents will take speedy and effective 
measure to deal with the unauthoriséd 
submission of the petitioner is untenable 
in law and constructions and: breaches 
of law. The petition is rejected. 


10. The effort of the petitioners is to 
secure the seal of the court on the ille- 
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gal and wmauthorised constructions car- 
ried out by them. They have not come 
to the court with clean hands, No dis- 
eretionary. relief can be extended to 
them. The petitioners had contested the 
respondents’ claim regarding some of the 
unauthorised and illegal constructions. 
They have not produced any evidence 
in support of their claim, Even assuming 
that there is some difference between 
the parties, they are in the realm of the 
disputed questions of fact. Almost en- 
tire question of the past constructions 
falls under this. Extraordinary writ 
jurisdicion cannot be invoked in aid of 
decision of such questions of fact. 

11. For the reasons stated above the 
writ petition is dismissed with costs, The 
rule is discharged. 





Petition dismissed. 
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CHARANJIT TALWAR, J. 
Bharat Nidhi Ltd., Delhi, Plaintiff v. 
Shital Prasad Jain, Defendant. 
I. A. No. 1204 of 1980 in Suit No, 166 
of 1977, D/- 1-5-1981, 
Civil P. C. (5 of 1908), S. 151, O. 2, 


R. 6 — Inherent power of Court to 
order consolidation of suits — Exercise 
of — Parties in three suits and claims 
therein absolutely different — Consoli- 


dation not to be ordered, 


It is true that in those cases where par- 
ties are common and the matter is ab- 
solutely similar, without the parties’ con- 
sent, to avoid multiplicity of suits and 
to eliminate chances of conflicting deci- 
sions on the same point, consolidation 
of the two or more suits can be ordered. 

(Para 12) 

Where however the three suits brought 
by the different plaintiffs were prima 
facie based on different and independent 
transactions of moneys allegedly given 
to the defendants who were also differ- 
ent in all the three suits and only one 
of them applied for consolidation while 
all others were resisting, the consolida- 
tion could not be ordered even if all of 
defendants gave consent to do so. AIR 


1973 Pat 340, Disting. (Para 12) 
Cases Referred : Chronological Paras 
AIR 1973 Pat 340 11 


M. Chandrasekharan, for Plaintiff. R. 
Vasudevan, for Defendant, 

ORDER :— This is an application by 
the defendant, Shital Prasad Jain, seek- 
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ing direction that the Suit No. 166 of 
1977 be tried along with two other suits, 
viz., Nos. 906 and 907 of 1976, pending 
in this Court, and that this defendant 
be permitted to lead evidence only in 
one case which should be treated as his 
evidence in all the three suits. 


2. To appreciate the plea taken in 
the application, averments made by the 
plaintiff in each of these cases may 
briefly be noticed. 


3, Suit No. 166 of 1977 has been filed 
by Bharat Nidhi Limited a Public Limit- 
ed Company having its registered office 
at 7, Bahadur Shah Zafar Marg, New 
Delhi, for the recovery of Rs. 2,85,557~-35 
with ‘interest pendente lite and future 
interest at the rate of 17 per cent per 
annum with monthly rests up to date of 
payment. The case of the plaintiff is 
that it carries on the business of in- 
vestment. It lends and advances moneys. 


On the request of the defen- 
dant the Board of Directors vut 
the plaintiff-company passed a re- 


solution at a meeting held on 2lst 
December, 1974, to the effect that. a loan 
of Rs. 2,00,000/- repayable on demand 
be sanctioned to the defendant, carrying 
interest at the rate of 17 per cent. In 
accordance with this resolution loan of 
Rs, 2,00,000/- was given to the defendant. 
on 24th . December, 1974, in token of 
payment of which the defendant issued 
a receipt and also gave a promissory 
note dated 23rd December, 1974, in 
favour of the plaintiff, The grievance, of 
the plaintiff is that in spite of several 
reminders and legal notices the defen- 
dant has not paid the outstanding 
amount and hence this suit, 


4. PNB Finance Limited has filed Suit 
No. 906 of 1976, inter alia, for declara- 
tion, rescission of the contract, cancella- 
tion of documents, recovery of posses- 
sion of flat No. 1-A, Manek, 11-Napean 
Road, Bombay, and in the alternative 
for a decree of Rs. 4,08,772.88: The de- 
fendants in this suit are Shital Prasad 
Jain (applicant herein), his wife, Smt. 
Pramod Jain, his son, Mukul Jain and 
The Great Eastern Co-operative Housing 
Society Ltd, ‘Manek’ 11-Napean Road, 
Bombay. Plaintiffs case is that the 
defendant No. 1 was its Financial Adviser 
from 1-2-1972 to 11-6-1975 and that he 
had negotiated the purchase of an 
ownership flat in the building known as 
Manek situate at Napean Road, Bombay, 
which had been put up by defendant 
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No, 4, Great Eastern Co-operative Hous- 
ing Society Ltd., Bombay He had asked 
the plaintiff to directly purchase the said 
flat while giving him an option to re- 
purchase the same from it. The plain- 
tiff-company purchased the said flat and 
also bought ten shares in the said Society 
for Rs, 3,15,000/- and furniture and fit- 
tings in the flat for Rs. 75,00Q/- with an 
option given to the defendant No. 1 to 
re-purchase the same, at its purchase 
price latest by 31st December, 1974. The 
plaintiff Company did not require the 
said flat and as the said defendant had 
already the option to re-purchase the 
same, he persuaded the Chairman of the 
plaintiff to advance him loan of Rupees 
3,00,000/- so as to enable him to have 
the conveyance of the said flat in the 
name of the Hindu undivided family of 
which he was the Karta. He promised 
to pay the loan within one year of the 
transfer of the said flat. He further 
promised, it is alleged, to pay interest 
at the rate of 9 per cent payable quar- 
terly on the last day of each quarter. 
All these representations, it is averred, 
were contained in various letters writ- 
ten by defendant No. 1 to the plaintiff. 
Believing the representations of defen- 
dant No. 1 that the loan would be re- 
paid within one year of the transfer of 
the said flat, the plaintiff-company 
entered into agreement dated 28th Mar. 
1974. executed at New Delhi between 
it and defendants 1 to 3 on behalf of 
Shital Prasad Jain Hindu undivided 
family, whereby it conveyed its right, 
title and interest in the said flat and 
its ten shares in the Society in favour of 
defendants 1 to 3, Earlier on 27th March, 
1974, the plaintiff had advanced a loan 
of Rs, 3,00,000/- to enable the defen- 
dants 1 to 3 to obtain the plaintiffs right, 
title and interest in the flat in question. 
Defendant No, 1 executed a promissory 
note on that very day in respect of that 
loan and had also given a receipt in 
acknowledgment of the loan. The plain- 
tiffs allegation is that defendants 1 to 3 
have failed to pay the principal amount 
and the interest at the agreed rate in 
spite of notices. : 


5.. The case of the plaintiff is that de- 
fendants 1 to 3 have obtained conveyance 
of the right, title and. interest in the 
said flat and took possession thereof 
along with ten shares in the Society and 
loan of Rs. 3,00,000/- from the plaintiff- 
company through mis-representation ane 
fraud. Hence this suit. : 
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6. Suit No. 907 of 1976 has also been 
filed by PNB Finance Limited. It is for 
the recovery of Rs. 19,55,890.37. Defen- 
dants 1 and 2 in this’ ‘case are Shital 
Prasad Jain (applicant herein) and his 
son Mukul Jain, Defendant No, 3 is Raj- 
dhani Vinijya Ltd. Himalaya House, Kas- 
turba Gandhi Marg, New Delhi; defen- 
dant No. 4 is Poorvanchal Projects Ltd., 
Panchsheel Marg, New Delhi and defen- 
dant No. 5 is another company, Emjay 
Overseas Private Ltd., of Bombay. 


`7. It is stated that the three companies, . 
defendants 3, 4 and 5 have been floated 


_by defendans 1 and 2 and are controlled 


by them; majority of shares in these 
companies are held by defendants 1 and 
2 and their family members. It is alle- 
ged that defendant No. 1 was Financial 
Adviser of the plaintiff company, He 
made a request for a loan of Rupees 
5,00,000/- on usual interest and proposed 
that the amount would be repaid gra- 
dually in instalments over a period of 
about one and a half years and that a 
demand promissory note would be given 
of repayment of the same. This loan 
was granted on the usual interest at 
the rate of 16 per cent per annum, The 
defendant executed promissory note 
dated 23rd December, 1974, in conside- 
ration of having obtained the said loan. 
The case of the plaintiff further is that 
thereafter the defendant applied to the 
plaintiff company for another loan of 
Rs. 10,00,000/- which was advanced on 
29th January, 1975, Defendant No. 1 
executed a promissory note on the same 
date in respect of the said loan. It is al- 
leged that the defendant No. 1 had 
made a representation that the said loan 
of Rs. 10,00,000/- was to be utilized for 
purchase of immovable property in 
Delhi. The averment of the plaintiff 1s 
that this amount- was diverted by defen- 
dant No, 1 to others including defendants 
3 to 5, who have purchased immovable 
property at New Delhi. As the princi- 
pal amount and the interest, in spite of 
notices, have not been paid, hence this 
suit, 


8. Defence of defendant No. 1-appli- 
cant, in all these suits is common. His 
plea is that in fact no loans were ad- 
vanced by the plaintiffs as alleged in 
these suits nor were those received by 
the defendants, In a nutshell the case of 
the defendant is that the amounts being 
claimed were not loans but payments to 
him in consideration of his interest in 
the companies under or controlled by 
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Sahu-Jain Group and for services ren- 
dered by him. The execution of re- 
ceipts and promissory notes is, however, 
admitted. 


9. For deciding this application, it is 
not necessary to deal with the merits of 
each case. According to the applicant 
his defence is common in all these three 
suits. The witnesses proposed to be pro- 
duced by him are very large in number 
and, therefore, it is in the interest of 
justice that instead of producing those 
witnesses in each of the three cases, the 
suits be consolidated and the evidence 
recorded in one suit be treated as evi- 
dence in all the three suits. This is the 
only ground which has been urged by 
Mr, Vasudevan, learned counsel for de- 
fendant No, 1, for consolidation of the 
suits, 


10, The plaintiffs in these suits are 
resisting the consolidation, Except the 
applicant-defendant, his wife and son, 
all the other defendants are also oppos- 
ing this application. Mr. Y. P. Narula, 
learned counsel for defendant No. 4 in 
Suit No. 906 of 1976, categorically stated 
so at the bar. 


11. Mr, Vasudevan in support of bis 
contention, cited a decision of the Patna 
High Court in Bokaro & Ramgur Ltd. v. 
The State of Bihar, AIR 1973 Pat 340, 
wherein it has been held that the 
Courts have inherent jurisdiction to 
consolidate two suits if it is expeditious 
and advantageous to all concerned, The 
principles which have been laid down 
for consolidation of two or more suits 
in the said decision are that where it 
appears that there is sufficient unity or 
similarity in the matter in issue in the 
suits, or that the determination of the 
suits rests mainly on a common question, 
.it is convenient to try them as analo- 
gous cases. It has been further observ- 
ed that “the question io be considered 
should also be as to whether or not the 
non-consolidation of the two or more 
suits is likely to lead, apart from mul- 
tiplicity of suits, to leaving the door 
open for conflicting decisions on the 
same issue which may be common to the 
two or more suits sought to be consoli- 
dated. The convenience of the parties 
and the expenses in the two suits are 
subsidiary to the more important con- 
sideration, viz., whether it will avoid 
multiplicity of suits and eliminate chan- 
ces of conflicting decisions on the same 
point. ” 
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12; These principles are well-settled. 
However, the ratio of the above-cited 
case is not applicable to the facts of the 
present case. Summary of the allega- 
tions in the three suits, as noticed above, 
clearly shows that the claims therein 
ere entirely distinct and independent of 
each other, The plaintiff in Suit. No, 165 
of 1977 is Bharat Nidhi Ltd., whereas in 
the other two suits it is PNB Finance 
Ltd. Defendants in the three suits are 
also different. In Suit No. 166 of 1977 
only the applicant is a defendant where- 
as in the other two suits apart from 
him there are other defendants as well. 
On the facts of these cases where the 
defendants are not common and the 
claims are different it cannot be said 
that there is similarity in the matter in 
issue in all the three suits. Defendants 
other than the applicant, his wife and 
son, are entitled to withhold their con- 
sent for consolidation of the suits. It is 
true that in those cases where parties 
are common and the matter is absolutely 
similar, without their consent, to avoid 
multiplicity of suits and to eleminale 
chances of conflicting decisions on the 
same point, consolidation of the two or 
more suits can be ordered. The three 
suits broughte by the plaintiffs prima 
facie are based on different transactions 
of moneys allegedly given to the appli- 
cant-defendant. Apart from the defence 
of the applicant it cannot be said that 
the matters in issue are common in all 
these cases. The parties are also not 


“common and as such even if they con- 


sent to consolidation of the suits the 


same cannot be done. 


13, The application is misconctived 
and is dismissed as such. 
Application dismissed. 
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G. C. JAIN, J. 
Smt. Asha Srivastava, Appellant v. 
R. K. Srivastava, Respondent. 
F.A.F.O. No. 90 of 1978, D/- 1-5-1981.* 


Hindu Marriage Act (25 of 1955), Sec- 
tion 12 (1) (c) (as amended by Marriage 
Laws (Amendment) Act 1976) — Annul- 
ment of marriage — Grounds — Con- 
cealment of factum of suffering of wife 
from incurable schizophrenia — Casé 


“Against order of B. B. Gupta, Addl. 
Dist Judge, Delhi, 23-1-1978. 
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falls under Section 12 (1) (c) — Annul- 
ment can be granted. 

After the amendment of Section 12 (1) 
(c) the emphasis cannot be laid only re- 
garding the nature of ceremony or 
factum of marriage but in case there is 
a deception as to any material fact or 
circumstances concerning the respondent 
the said case would also be covered by 
sub-clause (c) of Section 12 (1), A mar- 
riage cannot be annulled on the basis of 
any and every misrepresentation or con- 
cealment. However, if there is a misre- 
presentation or concealment regarding 
a material fact concerning the respon- 
dent then the provisions contained in 
Section 12 (1) (c) would definitely be 
attracted. Thus, where there was con- 
cealment about the ailment of schizo- 
phrenia from which the respondent- 
wife suffered which is a mental illness 
and the same was incurable according 
to the expert opinion of doctor examin- 
ing the respondent, the same would 
amount to obtaining the consent of the 
respondent by fraud as to any material 
` fact concerning the respondent, the pro- 
visions, contained in Sec. 12 (1) (c) 
would be attracted. AIR 1964 Punj 359. 
AIR 1972 Bom 132 and AIR 1975 Madh 


Pra 174, Disting. s (Para 21) 
Cases Referred: Chronological Paras 
AIR 1975 Madh Pra 174 19, 21 
AIR 1972 Bom 132 17, 20, 21 
AIR 1964 Punj 359 17, 19, 21 


D. D, Sharma, for 
Arora, for Respondent. 


JUDGMENT :— The appellant, Asha 
Srivastava, was: married to R. K. Srivas- 
tava on May 2, 1976 according to Hindu 
rites. On August 24, 1976, the respon- 
dent filed a petition under Section 12 (1) 
of Hindu Marriage Act (for short ‘the 
Act’) for annulment of the marriage by 
a decree of nullity. This relief was 
claimed on the allegations that after the 
marriage the appellant was taken to the 
respondent’s house. Her behaviour was 
found abnormal not expected of a sane 
person. She did not respond to the 
salutations of the relations and kept on 
gazing and it appeared that she was not 
mentally sound. After a day or two of 
the marriage, she broke down the croc- 
kery lying in the house and tore the 
clothes. The marriage was not consum- 
mated as she was always cold, On en- 
quiry it was revealed that she was im- 
potent and mentally disordered and that 
the consent of the respondent for this 


Appellant; L. D 


Asha Srivastava v. R. K. Srivastava 


A.LR. 


marriage had been obtained by playing 
fraud and making misrepresentation that 
the appellant was potent and enjoyed 
perfect health, 

2. The appellant resisted this applica- 
tion. She denied that the consent of the 
respondent to the marriage was obtained 
by fraud or misrepresentation, The re- 
spondent and his mother had seen the 
appellant at the time of the engagement 
and talked to her for more than two 
hours and were fully satisfied about her 
health and mental condition. Her be- 
haviour after the marriage was absolute- 
ly normal. She properly ‘responded to 
the wishes of the relatives and showed 
respect to the elders and was mentally 
sound. The respondent had sexual in- 
tercourse with her practically daily, The 
respondent was a drunkard and forced 
the appellant to drink with him. The 
respondent had illicit relations with a 
Sindhi girl and wanted to lodge her in 
the same house. The respondent was in 
need of money because of his illicit rela- 
tions with the Sindhi girl and drinking 
habits and forced the appellant to bring 
money from her father but her father 
could not fulfil the repeated demands of 
the appellant. For these reasons the 
respondent treated the appellant with 
cruelty and resorted to give her beating 
every now and then. The appellant, 
besides resisting the claim of the respon- 
dent herself prayed for dissolution of 
the marriage by a decree of divorce 
under Section 13 (1) of the Act. 

3. On the pleadings of the parties the 
following issues were framed by the 
learned trial court :— 

“I. Whether the marriage has not been 
consummated owing to the impotence of 
the respondent? 

2. Whether the consent of the peti- 
tioner was obtained by fraud as to the 
material fact or circumstance concerning: 
the respondent? 

3. Whether the petitioner-husband has 
after the solemnization of the marriage 
treated the respondent with cruelty? 

4. Whether the petitioner-husband has 
after the solemnization of the marriage 
had voluntary sexual intercourse with 
any person other than the respondent? 

5. Relief.” 

4. Shri B. B. Gupta, Additional Dis- 
trict Judge, Delhi, vide his judgment 
dated January 23, 1978, decided issue 
No. 1 against the respondent and issues 
3 and 4 against the appellant. Issue 
No, 2 was, however, found in favour 
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of the respondent and consequently the 
marriage was annulled by a decree of 
nullity under clause (b) of Section 12 (1) 
of the Act, 


5. Feeling aggrieved, the 
has filed the present appeal. 


appellant 


6. The appellant claimed dissolution 
of the marrige by a decree of divorce 
on two grounds, namely, (i) that the 
respondent-husband had, after the 
solemnization of the marriage, had 
voluntary sexual intercourse with a 
Sindhi girl; and (ii) that the respondent 
had, after the solemnization of the mar- 
riage, treated the appellant with cruelty. 
These grounds were subject-matter of 
issues Nos. 4 and 3 respectively before 
the trial Court, Both the issues were 
found against the appellant by the 
learned Additional District Judge and 
in my opinion rightly. To prove that the 
respondent had voluntary sexual in- 
tercourse with the Sindhi girl, named 
Miss Neelam Saini, the appellant ex- 
amined several witnesses. The appel- 
lant as R. W. 1 simply stated that the 
respondent used to tell her that he 
would keep another woman as his wife. 
There is nothing in her statement to 
suggest that she saw the respondent 
having sexual intercourse with the said 
Miss Neelam Saini, She has not given 
any circumstance or circumstances from 
which the alleged charge of adultery 
could be inferred. Her statement in my 
view is of no consequence. R. W.7, Ma- 
hinder Kumar, deposed that respondent 
had intimacy with Miss Neelam Saini 
In July 1977 he was called to a dinner 
at the house of Miss Neelam Saini. 
R. W. 8., Harnam Singh, deposed’ that he 
saw respondent going along -with Miss 
Saini to her residence. This evidence 
is not at all satisfactory and sufficient 
to prove that the respondent had volun- 
tary sexual intercourse with the said 
Miss Saini. 


7. In this appeal the appellant filed 
an application (C. M. 1954 of 1978) 
under Order 41, Rule 27, read with Sec- 
tion 151 of the Code of Civil Procedure 
for permission to produce photostat 
copy of a letter purported to have been 
written by the respondent to the said 
Miss Saini It was averred that Mahin- 
der Kumar made available this letter to 
the appellant and the letter would go to 
show that the respondent had adulterous 
relations with Miss Saini. This applica- 
tion was opposed, [t was alleged that 
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the said Mahmder Kumar had appeared. 
as a witness (R. W. 7) on November 3, 
1977 and did not utter a single word 
about this letter. It was a photostat 
copy and not admissible in evidence and 
was not at all relevant. It was also 
stated that this photostat copy was of 
a letter written by the respondent to 
Shrimati Geeta Srivastava whom he had 
now married. 

8. No satisfactory explanation is forth- 
coming for not producing this letter 
during the course of evidence, especially 
when Mahinder Kumar, who is alleged 
to have delivered’ this letter to the ap- 
pellant, had been examined as a witness. 
No case has been made out for allowing 
the appellant to produce this additional 
evidence. Even if this letter is admitted 
in evidence, it would not improve the 
case of tne appellant. This letter is 
un-dated and does not refer to Miss 
Saini At the most it shows that the 
respondent was having some love affair 
with some lady, From this letter alone 
it cannot be presumed that he had sexual 
intercourse with that lady. 


9. On the point of cruelty the appel- 
lants own statement is very vague and 
of no help. She simply stated that the 
respondent used to give her beating. No 
particulars, i, e, date, time, etc, of the 
alleged occurrence have been given. No 
other independent witness has been 
produced to corroborate this fact. This 
evidence was rightly rejected by the 
learned trial Judge. Appellant’s father 
and brother have also stated that the 
appellant complained to them about the 
misbehaviour of the respondent, This 
again is a hearsay evidence and is not 
sufficient to prove cruelty. 


10. I may add here that the relief of 
divorce was claimed by the appellant 
m the written-statement on which due 
court-fee was paid, This written state- 
ment was filed on October 4, 1976, i. e. 
within one year of the marriage, which 
was performed on May 2, 1976. Sec. 14 
of the Act bars the entertainment of a 
petition for dissolution of marriage by a 
‘decree of divorce unless on the date 
of the presentation of the petition one 
year has elapsed since the date of mar- 
riage. This application was, therefore, 
barred under Section 14 of the Act. No 
application was made for allowing the 
appellant to move this application be- 
fore the expiry of one year. 


11, The respondent claimed annul- 
ment of the marriage by a decree of 
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nullity on two grounds, namely, (i) that 
the marriage had. not been consummat- 
ed owing to the impotency of the appel- 
lant; and (ii) that the consent of the 
respondent had ‘been obtained by fraud 
as to the material fact concerning the 
appellant, viz, her health, The first 
plea, subject matter of issue No. 1, was 
decided against. the respondent, The 
correctness of this finding was not much 
assailed before me by the respondent’s 
dearned. counsel. Impotency means in- 
capacity to have normal sexual inter- 
course, There is no evidence to prove 
that the appellant was incapable of hav- 
ing normal sexual intercourse, The 
appellant - (respondent?) as P.W. 1 
has deposed that the marriage 
was not consummated in spite 
of his efforts because of complete lack 
of warmth and response from the appel- 
lant. The appellant has repudiated this 
statement and has stated that they co- 
habited practically daily. In view of 
this rebuttal the: statement of the re- 
spondent has not much value, In any 
case, from this statement it cannot be 
said that the appellant was incapable of 
consummating the marriage. No effort 
was made to get the appellant examined 
by some Doctor or to produce any medi- 
cal evidence which is the best evidence 
to prove impotency, For all these re- 
asons the learned trial Court was justi- 
fied in deciding the issue against the re- 
spondent. 

12, Assailing the finding of the trial 
Judge on issue No, 2, the learned coun- 
sel for the appellant has made threefold 
submissions. Firstly, it was contended 
that there was no legal evidence to 
prove that the appellant was suffering 
from schizophrenia and the trial Court 
committed an error in believing the evi- 
dence of Dr. Munjal (P. W. 4). Secondly, 
whatever the ailment the appellant was 
suffering from, the same had been dis- 
closed to the respondent at the time of 
the engagement. ‘The appellant had led 
evidence to prove this fact and learned 
trial Court was not justified in brushing 
aside the said evidence, Thirdly, the con- 
cealment. of the said ailment or making 
a statement that the appellant enjoyed 
‘good health. would not attract the pro- 
visions contained in clause (c) of Sec- 
tion 12 (1) of the Act.. or Yes 
-13. Dr. G..C: Munjal, head of the 
Psychiatric Department, Maulana Azad 
Medical College, associated with G. B. 
-Pant Hospital, appeared as P. W. 4. He 
. brought with him the record regarding 
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Asha Rani, appellant. According to his 
statement the appellant was - registered 
in the Psychiatric O. P, D. of G. B. Pant 
Hospital on January 12, 1970. The 
Doctor who examined the appellant dia- 
gnosed her as a- case of schizophrenia. 
Dr. Munjal examined the appellant for 
the first time on July, 5, 1973 when she 
was reported to have been progressing 
well but her condition had relapsed 
because she had stopped taking medi- 
cine. Dr, Munjal felt that the diagnosis 
earlier recorded (that the appellant was 
suffering from schizophrenia) was cor- 
rect. The appellant thereafter reported 
from time to time till March 20, 1975, 
The last report recorded by Dr. Munjal 
was that the appellant got unwell on 
stopping the drugs and was advised to 
continue treatment for one month more. 
According to the history recorded at 
the time of first examination the appel- 
lant was withdrawn, had auditory hallu- 
cinations plus oriented to place and per- 
sons and did not know about the time. 
Inside was lacking and sleep was dis- 
turbed, According to the report recorded 
by Dr. Munjal on September 12,' 1974, 
she talked in sleep. There was pulsa- 
tion in head, pain in body, restlessness, 
got too much angry, became abusive at 
times and had stopped her Sangeet. She 
was found unwell even on March 20, 
1975. .In reply to a Court question as 
to whether the disease was curable or 
not, the Doctor opined that this disease 
was characterised by spontaneous or in- 
duced remissions. The remissions  be- 
tween two attacks might be as short 
lasting as 24 to 48 hours or might be as 
long lasting as a couple of years, How- 
ever, in. view of the recurrence of -the 
disease, it ultimately caused an insult 
to the brain leading to its deterioration. 
This disease was one of the diseases 
under insanity. 


' 44, From the examination of the state- 
ment of Dr. Munjal it has been proved 
that the appellant was examined by a 
psychiatrist in the psychiatric O.P.D. of 
the G. B. Pant Hospital on January 12, 
1970 and she remained under their 
treatment till March 20, 1975. Dr. Munjai 


who personally examined the appellant 
for. the first-time on July 5, 1973, 
and several times thereafter confirmed 


-the diagnosis that she was suffering from 
schizophrenia. The evidence of Dr. 
Munjal, further shows that the disease 
was incurable though it was characteris-’ 
ed-by spontaneous or - induced... remis- 
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sions. The only criticism advanced 
against this evidence by the appellant's 
learned counsel is that Dr. Munjal had 
not examined the appellant on January 
12, 1970, nor he recognised the hand- 
writing or the signatures of the Doctor 
who had examined her on that date and 
for that reason Dr, Munjal’s evidence 
was not sufficient to prove that she was 
a case of schizophrenia, This argument 
cannot be accepted for the simple reason 
that Dr. Munjal himself examined the 
appellant on July 5, 1973, and there- 
after and confirmed the finding that she 
was suffering from schizophrenia. Thus 
the finding that the appellant was suffer- 
ing from schizophrenia was based on the 
personal opinion of Dr. G. C. Munjal 
who had examined the patient severai 
times and it cannot be said that his evi- 
dence was only a hearsay evidence. It 
may be mentioned here that the appel- 
lant as R. W. 1 has admitted that she 
had been under treatment at Irwin 
Hospital before her marriage. The ap- 
pellant’s father, Shri R. N. Saxena 
(R. W. 3), admitted that he got the ap- 
pellant treated at Irwin Hopsital before 
her marriage and gave the history re- 
garding her ailment to the Doctor con- 
cerned. Not only this, he further ad- 
mitted that the appellant was suffering 
from loss of sleep and used to remain 
quiet and had sleepless nights. R. W. 6, 


Smt. Pushpa Saxena, appellant’s bro- 
ther’s wife, deposed that she disclosed 
to the respondent that the appellant 


was not feeling hungry and did not 
enjoy proper sleep. I will come to the 
question of disclosure of this fact to 
the respondent later on, but this part 
of her statement suggests, without -any 
doubt, that the appellant was suffering 
from sleeplessness and loss of appetite, 
This evidence, which was produced by 
the appellant herself, corroborates the 
statement of Dr. Munjal. In my view, 
therefore, it has been proved that the 
appellant was suffering from schizophre- 
nia which was an incurable disease as 
deposed by Dr. Munjal, 


15. The appellant in her written 
statement has averred that the respon- 
dent and his mother saw her at the time 
of the engagement and talked to her for 
more than two hours. The appellant has 
“also led evidence to prove that the re- 
spondent had been informed about her 
ailment. This evidence, however, is not 
“at all satisfactory or sufficient to prove 
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this fact. The appellant, in cross-exam~ 
ination, admitted that she had no sepa- 
rate talk with the respondent. Appel- 
lant’s father admitted that he never dis- 
closed -the fact about the treatment of 
the appellant in Irwin Hospital to the 
respondent. He also admitted that on the 
occasion of the engagement the appel- 
lant had no separate talks with the re- 
spondent, R. W, 6, Shrimati Pushpa 
Saxena, sister-in-law of the appellant, 
has no doubt deposed that the respon- 
dent had been informed that the appel- 
lant was suffering from loss of appetite 
and lack of sleep and also about her 
treatment at the Irwin Hospital. The 
solitary statement of this witness, espe- 
cially when the appellant and her father 
are silent on this point, cannot be ac- 
cepted. In my opinion, it has not been 
proved that the respondent had been in- 
formed that the appellant was suffering 
from schizophrenia or loss of appetite or 
sleeplessness or had remained under 
treatment of psychiatric department at 
G. B. Pant Hospital or Irwin Hospital. 


16. The most important question 
which now falls for determination is 
whether the concealment of the fact that 
the appellant was suffering írom schizo- 
phrenia and had been under the treat- 
ment of psychiatric department of G. B. 
Pant Hospital would attract the provi- 
sions contained in clause (c) of Sec .12 
(1) of the Act which reads as under :— 


“12, Voidable Marriages: (1) Any mar- 
riage solemnized, whether before of 
after the commencement of this Act, 
shall be voidable and may be annulled 
by a decree of nullity on any of the fol- 
lowing grounds, namely: 

(a) & (b) 2% sx ue 


(c) that the consent of the petitioner, 
er where the consent of the guardian iu 
marriage of the petitioner is required 
under Section 5, the consent of such 
guardian was obtained by force or by 


ring 


fraud as to the nature of the ceremony 


or_as to any material fact or circum- 


stance concerning the respondent.” 
The words underlined by me were sub- 
stituted by the Marriage Laws (Amend- 


ment) Act, 1976 for the words “or 
fraud”, 
17. The word “fraud” has not been 


defined under the Act. Section 17 of the 
Indian Contract Act, 1972 defines ‘fraud’ 
as under :— 


~ ance, 
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“17, “Fraud” means and includes any 
of the following acts committed by a 
party to a contract, or with his conniv- 
or by his agent, with intent to 
deceive another party thereto ‘or his 
agent, or to induce him to enter into the 
tontract :— 
(1) the suggestion, as a fact, of that 
which is not ‘true, by one who does not 
believe it to be trues 
(2) the active concealment of a “fact 
by one having knowledge or belief of 
the fact; 
(3) a promise made without any inten- 
tion of performing it; : 
(4) any other act fitted to deceive; 
(5) any such act or omission as the 
law specially declares to be fraudulent, 
Explanation,— Mere silence as, to facts 
likely to affect the willingness of a per- 
son to enter into a contract is not fraud, 
unless the circumstances of the case are 
such that, regard being had to them, it 
is the duty of the person keeping silence 
to speak, or unless his silence is, in it- 
- self, equivalent to speech.” 

This definition, however, in my opinion, 
would not be applicable to the word 
“fraud” used in clause (c) of Section .12 
(1) of the Act for the simple reason that 
the marriage under the Hindu Law is 
not a civil contract but a sacrament. 
I am fortified in this view by two deci- 
sions, one of the Punjab High Court and ‘ 
the other of the Bombay High Court, 
namely, Harbhajan Singh v. Smt. Brij 
Balab Kaur (AIR 1964 Punj 359) and 
Raghunath Gopal v. Sau. Vijaya Raghu- 
nath (AIR 1972 Bom 132), No authority 
where a contrary view may have been 
taken has been brought to my notice. 

18. “Fraud” according to Chambers's 

Twentieth Century Dictionary, . Revised 
Edition, means “deceit”. Thus in case 
. where the consent to the marriage has 
been obtained by deception it was liable 
to be annulled under Section 12 (1) (c). 
Before the amendment of clause (c) of 
Section 12 (1) of the Act and insertion 
of the words “as to the nature of the 
ceremony or as to any material fact or 
circumstance concerning the respondent” 
by the Marriage Laws (Amendment) 
Act, 1976 the emphasis was in respect 
of the “consent” as to the nature of 
ceremony or the factum of marriage if- 
self. “Fraud” did not include such fraud 
as procured the appearance without the 
reality of consent. In Mulla’s Hindu Law, 
Thirteenth Edition, at page 682, the rel- 
evant observations read as under:— 
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“A person who freely consents to a 
solemnization of the marriage with the 
other party in accordance with custom- 
ary ceremonies, that is, with knowledge 
of the nature of the ceremonies and in- 
tention to marry, cannot raise an objec- 
tion to the validity of the marriage on 
the ground of any fraudulent represen- 
tation or concealment. The test to be ap- 
plied is whether there was any real con- 
sent to the solemnization of the marri- 
age.” 


19.. "In Harbhajan Singh v. Smt. Brij 
Balab Kaur (AIR 1964 Punj 359), at 
p. 362, ‘it was observed as under :— 

“The word “fraud? as a ground for 
the. annulment of the marriage under 
the Hindu Law is limited: only to those 
cases where the consent of the petitioner 
at the solemnization of the marriage 
was obtained by some sort of deception, 
For example, take a case where A was 
given’ to understand that he was being 
married to B and, in fact, he was mar- 
ried to C. Again, where the marriage of 
the petitioner was*‘solemnized when he 
or she, as the case may be, was under 
the influence of liquor. In case of a 
marriage under the Hindu Law, ‘fraud’ 
is not used in a general way and on 
every misrepresentation or .concealment, 
the marriage cannot be dissolved. If the 
term ‘fraud’ is to be interpreted accord- 
ing to the definition given in the Indian 
Contract Act, then it would become im- 
possible to maintain the sanctity of’ the 
marriage. All sorts of misrepresentations 
will be alleged by the pétitioners in 
order to break the marriage tie, This, 
obviously, could not be the intention of 
the , Legislature. The fact that the re- 
spondent was of bad character before 
the solemnization of the marriage can- 
not be a ground for the annulment of 
the marriage, because there is a specific 
clause (d) of this very section dealing 
with this matter. Under that, if the re- 
spondent was pregnant by some person 
other than the petitioner at the time of 
the marriage then, this can afford a 
ground for the annulment of the same, 
It means that the Legislature did not in- 
tend that the past conduct of the respon- 
dent, except what is mentioned in cl. (d), 
should become a ground for the disso- 
lution of the marriage.” 


In this case it was held that concealment 

of the fact regarding the past marital 
conduct of the respondent and fraudulent 
misrepresentation about her character’ at 
the time of obtaining consent of the peti- 
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tioner did not attract the provisions con- 
tained in clause (c) of Section 12 (1) of 
the Act. Similar observations were made 
in Madhusudan v. Smt, Chandrika (AIR 
1975 Madh Pra 174), at p, 179, which 
read as under :— 


eard the word “fraud” in matrimonial 
law has a technical meaning. It does not 
include cases of misrepresentation or ac- 
tive concealment even of material facts 
including (sic) (inducing?) consent of a 
party. Fraud, as already: stated, in the 
context of annulment of marriage means 
such fraud which procures the appear- 
ance without the reality of consent, ie. 
where there is no real consent at all, In 
our opinion, the word “fraud” in Sec- 
tion 12 (1) (c) of the Hindu Marriage 
Act must be understood in the same 
sense,” 
In the above case it was held that even 
assuming that the wife knew that she 
was suffering from syphilis which was 
curable, which fact was concealed from 
the husband, this could not be held to 
be fraud within the meaning of Sec. 12 
(1) (c) making the marriage voidable 
and entitling the husband to obtain a 
decree for annulment of the marriage, 


20, Similar view was taken by a single 
Judge of the Bombay High Court in 
Raghunath Gopal v. Sau, Vijaya Raghu- 
nath (AIR 1972 Bom 132). The relevant 
observations at p. 137 are in the follow- 
ing terms :— 

“It would thus be seen that the word 

“fraud” used in Section 12 (1) {c) of 
the Hindu Marriage Act does not speak 
of fraud in any general way, nor does 
it mean every misrepresentation or con- 
cealment which may be fraudulent, If 
the consent given by the parties is a real 
consent to the solemnization of the mar- 
riage, the same cannot be avoided on 
the ground of fraud. The marriage, 
therefore, solemnized under the Hindu 
cannot be avoided by 
showing that the petitioner was induced 
to marry the respondent by fraudulent 
statements relating to her health.” 
In this case it was held that non-disclos-~ 
ure prior to marriage or concealment 
of curable epilepsy disease of girl and 
false representation that she was healthy 
does not amount to fraud within the 
meaning of that word used in Section 12 
(1) (c) of the Act, 

21. This general proposition, however, 
in my opinion, would not hold good after 
the amendment of clause (c) of Sec, 12 
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(1) of the Act by Marriage Laws 
(Amendment) Act 1976. The Legislature 
in its wisdom has added the words “as 
to the nature of the ceremony or as to 
any material fact. or circumstance con- 
cerning the respondent”, Thus the em- 
phasis cannot be laid only regarding the 
nature of ceremony or factum of mar- 
riage but in case there is a deception as 
to any material fact or circumstance 
concerning the respondent the said case 
would also be covered by sub-clause (¢) 
of Section 12 (1). A marriage cannot be 
annulled on the basis of any and every 
misrepresentation or concealment, How- 
ever, if there is a misrepresentation or 
concealment regarding a material fact 
concerning the respondent then the pro- 
visions contained in Section 12 (1) (c) 
would definitely be attracted. Conceal- 
ment about the ailment of schizophrenia, 
which is a mental illness and is incur- 
able according to the expert opinion of! 
Doctor Munjal would, in my opinion, 
amount to obtaining the consent of the 
respondent by fraud as to any material 
fact concerning the appellant. The provi- 
sions contained in Section 12 (1) (c) 
would be attracted. In Harbhajan Singh's 
case (AIR 1964 Punj 359) (supra) the al- 
legation was that the consent of the ap- 
pellant had been obtained by making 
wilful misrepresentation and fraudulent 
statement as to the fact of virginity and 
good character of the respondent, It was 
not a case of concealment in respect of 
an incurable disease. Moreover, one of 
the reasons for. disallowing the annul- 
ment was that the Legislature by pro- 
viding clause (d) in this very section did 
not intend that the past conduct of the 
respondent except what is mentioned in 
clause (d) should become a ground for 
the annulment of the marriage, In the 
present case the appellant was suffering 
from a mental illness which was incur- 
able. It was a ground of divorce under 
Section 13 of the Act. In Raghunath 
Gopal’s case (AIR 1972 Bom 132) refer- 
red to above, the respondent was suffer- 
ing from epilepsy which was curable. 
Similarly, the disease from which the 
respondent was suffering in Madhu- 
sudan’s case (AIR 1975 Madh Pra 174) 
(supra) was curable. Not a single case 
has been cited before me in which even 
before the amendment of clause (c) of 
Section 12 (1) it has been held that con- 


cealment about a very serious ailment 
which was incurable did not amount to 
fraud, ‘To the present case the provi- 
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sions contained in Section 12 (1) (c) in 
my view, are fully attracted. 
22. In conclusion, the appeal is dis- 
missed. No order as to costs. - 
Appeal dismissed, 


AIR 1981 DELHI 260- 
B. N. KIRPAL, J. 
Bhim Sain. Petitioner v. Union of 
India and another, Respondents. 


‘Civil Writ Petn, No, 1743 of 1979, 
D/- 26-9-1980. 


(A) Constitution of India, Arts. 226 
and 14 — Trade with the State — 
Citizens’ right to equal. treatment — 
Arbitrary action though made after 
hearing the affected party could be 
quashed under Art, 226, 

Though the State is free to choose 
any person with whom it wishes to 
trade and none has a fundamental right 
for insisting that the State must enter 
into a contract with him,’ still, he has 
aright to claim equal ` treatment in 
that behalf. Any arbitrary action as 
denies the right to equal treatment, 
like by arbitrarily blacklisting a trader 
even if it be after affording him an op- 
portunity of being heard, can be quash- 
ed in exercise of the jurisdiction under 
Art, 226, Constitution. AIR 1979 SC 1628 
and AIR 1975 SC. 266, FolL 

(Paras 12 and 13) 

(B) Constitution of India, Arts..226 

and 299 — Arbitrary blacklisting of a 
` trader quashed. (Contract Act (1872), 
Sec. 9). g 

Since a new condition not previously 
known to the tenderer could not bein- 
serted, in effect with retrospective ef- 
fect in the invitation of tender, black- 
listing the tenderer for breach of the 


contract which was not a term of the, 


tender was not possible. Such a penalty 
being arbitrary it was set aside under 
Art. 226, Constitution. (Para 14) 
Cases Referred: Chronological Paras 
AIR 1979 SC 1628: (1979) 3 SCC 489 

. 13 


AIR 1975 SC 266 12, 13 
P. N. Kumar, for Petitioner: M. 

Chandrasekharan, for Respondents. 
ORDER :— The interesting question 


which is involved in this writ peti- 
tion is.as to whether an order of black- 


listing, which is passed after affording 
CY/EY/B251/81/TVN ` 
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an opportunity of being heard, can be 
quashed on the ground that it is arbi- 
trary. a 

‘2. The petitioner is the sole-proprie-. 
tor of a concern known as M/s. Bhim 
Sain Surinder Kumar, which is register- 
ed contractor with respondents. The 
respondents invited tenders for the con- 
struction of Two Tier Rack system for 
Publication Godown, Department of 
Publication, Delhi Part I ‘Block The 
tenders were to remain open for ac- 
ceptance for a period of 60 days from 
19th Sept. 1978 the date of opening of 
tenders. 

3. In response to the said invitation 
the petitioner also submitted his tender, . 
On the opening of the tender it was 
found that the quotation of the peti- 


. tioner was the lowest. 


4. The tender of the’ petitioner, 
though lowest, was not accepted with- 
in the stipulated period of sixty days, 
The petitioner was asked to extend the 
validity of the tender. The petitioner 
accepted the request and extended the 
validity up to 19th December, 1978. 

5. After the extension of the vali- 
dity period, according to the petitioner, 
there was a very steep rise in the 
price of ‘building material. It thus be- 
came uneconomical for the petitioner 
to keep his tender open. On 30th Nov. 
1978, the petitioner withdrew the ten- 
der. According to the respondents, on 
2nd December, 1978, the Executive 
Engineer, in charge of the work was 
informed by the Government that the 
tender of the petitioner had been ac 
cepted. This, however, was too late be- 
cause by that time the tender had al- 
ready been withdrawn by the petitioner, 

6. It is not disputed that according 
to the terms of the tender if default 
was committed by. the tenderer then 
the respondents were entitled to’ retain 
10 per cent of the earnest money which 
is deposited. Apparently this 10 percent 
represents the liquidated damages which 
the parties agreed to be leviable if. the - 
tenderer did not go through with the 
offer, 

7. Along with the tender the peti- 
tioner, as required by the conditions of _ 
the tender, had furnished the earnest 
money. After having withdrawn the 
offer on ‘30th November 1978 the con- 
cerned Executive Engineer refunded 
the earnest money to the petitioner 
after deducting the aforesaid 10 per 
cent. This was sometime in Dec. 1978. - 
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8. The petitioner was then served 
with a memorandum dated 20th June, 
1979. In this memorandum it was, in- 
ter alia, stated that the petitioner had 
backed out after having given the quo- 
tation and after extending the date of 
validity. This, according to the respon- 
dents, amounted to the petitioner hav- 
ing behaved in an unbusiness like man- 
ner which had caused delay in the exe- 
cution of the work. The petitioner was 
asked to show cause as to why disci- 
plinary action should not be taken 
against him and why he should not be 
removed from the list of approved con- 
tractors by reason of the said with- 
drawal. E 

9. A detailed reply was sent by the 
petitioner to the aforesaid © memoran- 
dum. It was explained in the reply 
that the petitioner was unable to exe- 
cute the work because of the steep rise 
in the prices of steel and other material. 
It was for this reason that the peti- 
tioner withdrew his offer. It was fur- 
ther stated that the petitioner did not 
know that his tender had been in fact 
accepted on 2nd December, 1978 as the 
said acceptance was never communicat- 
ed to the petitioner. 

10. On 16th October, 1979 the im- 
pugned order was passed, This black- 
listing order passed against the  peti-- 
tioner reads as follows:— : 

“It has been decided not to entrust 
any 'work to M/s. Bhim Sain Surinder 


Bhim Sain v. 


Kumar, 26/40, Shakti Nagar, Delhi- 
110007 enlisted as Class Il (B&R) 
contractors vide Memo No. C/14-IIl 


(B & R) dated 24-5-1978 for a period of 
two years. 


No tender should be issued to them 
-from the date of issue of this Memo- 
randum.” 

11. The aforesaid order of black- 
listing is sought to be challenged in 
this petition under Article 226 of the 
Constitution. It is contended on behalf 
of the petitioner that the impugned 
order which had been passed, is com- 
pletely arbitrary and is violative of 
the petitioner’s fundamental rights under 
Article 14 of the Constitution. In reply 
to the writ petition it has been stated 
that the petitioner was blacklisted be- 
cause he had acted in an unbusiness- 
like manner by having withdrawn the 
aforesaid tender. 

12, It is now settled law that before 
a person can be blacklisted he is 
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entitled to be heard. The leading au- 
thority on this point is the case of 


Erusian Equipment and Chemicals Ltd. 
v. State of West Bengal; AIR “1975 SC 
266. It was, inter alia, observed by the 
Supreme Court in that case as under 
(at p. 269) :— 

“Blacklisting has the effect of pre- 
venting a person from the privilege and 
advantage of entering into lawful rela- 
tionship with the Government for pur- 
poses of gains. The fact that a dis- 
ability is created by the order of black- 
listing indicates that the relevant au- 
thority is to have an objective satisfac- 
tion. Fundamentals of fair play require 
that the person concerned should be 
given an opportunity to represent his 
case before he is put on the blacklist.” 
It follows from the reading of the 
aforesaid passage that the satisfaction 
of the relevant authority has to be ob- 
jective and not subjective. In that very 
case it has also been observed that. 


“The order of blacklisting has the 


effect of depriving a person of equality 
of ‘opportunity in the matter of public 


contract. A person who is on the ap- 
proved list is unable to’ enter into 
advantageous relations with the Gov- 


ernment because of the order of black- 
listing. A person who has been deal- 
ing with the Government in the matter 
of sale and purchase of materials has a 
legitimate interest of expectation. When 
the State acts to the prejudice of a per- 
son it has to be supported by lega- 
lity.” eo 
It has no doubt been held that the 
State is free to choose any person with 
whom it wishes to enter into contract. 
No person has a fundamental right for 
insisting that the State must enter into 
a contract with him. Nevertheless a 
person has a right to claim equal treat- 
ment to enter into a contract, 

13. The aforesaid right of equal 
treatment cannot be taken away by the 
State acting in an arbitrary manner. 
By arbitrarily blacklisting a contractor, 
the effect would be that he is deprived 
of an equal opportunity of being able 
to compete with other tenderers. It is 
true that the order of blacklisting has 
been passed after giving an opportunity 


_to show cause to the petitioner. A mere 


formal compliance with the require- 
ment of law of giving an opportunity 
cannot offer real justice to the peti- 
tioner if the order which is passed is 
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arbitrary. It has been held by the Sup- 
reme Court jn the case of Ramana 
Dayaram Shetty v. International Air- 
port Authority of India, (1979) .3 SCC 
489: (AIR 1979 SC 1628) that the action 
of the Executive Government must be 
informed with reason and should be 
free from arbitrariness. It was observed 
by the Supreme Court as under (at 
p. 1636 of AIR) :— 


“It is indeed unthinkable that in a 
democracy governed by the rule of law 
the executive Government or any of 
its. officers should possess arbitrary 
power over the interests of the indi- 
vidual. Every action of the executive 
Government must be informed with 
reason and should be free from arbi- 
trariness, That is the very essence of 
the rule of law and its bare minimal 
requirement. And to the application of 
this principle it makes no difference 


whether the exercise of the power in- - 


volves affection of some right or denial 
of some privilege.” 

It must follow, therefore, that if the 
decision which is arrived at by: the 
Government is arbitrary, and the deci- 
sion not being objective then as held 
by the Supreme Court in M/s. Erusian 
Equipment case (AIR 1975 SC 266) 
(supra), the Court under Article 226 of 
the Constitution would have the iur- 
isdiction to strike down such an arbi- 
trary order. 


14. The next question which -would 
arise for consideration is,as to whether 
in the present case order which was 
passed was arbitrary or not. I have no 
manner of doubt that the impugned 
order was completely arbitrary, In the 
conditions contained in the invita- 
tio of- tender it was specifically 
stated that in the event of default by 
the tenderers, the tenderers would 
be liable to forfeit 10 per cent of the 
security amount. No other Hability could 
be fastened on the tenderers as per 
the terms and conditions thereof. The 
petitioner was not obliged to have ex- 
tended the validity of his tender after 
18th November, 1978 Had the peti- 
tioner been informed that in case he 
withdraws the offer he was liable to 
be blacklisted, the petitioner would not 
have extended the validity of the ten- 
der. He was not obliged to extend the 
validity. He extended the’ validity of 
the tender on a specific request having 
been made to him by the respondents, 
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By withdrawing the tender the peti- 
tioner had not committed breach of any 
contract, A contractor being black- 
listed on the ground of committing a 
breach of the contract is understand- 
able. Where, however, no concluded 
contract had come into existence, like 
in the present case, a tenderer can- 
not be blacklisted if he is not inform- 
ed previously that such a penalty can 
be imposed if the offer made by him is 
withdrawn. In other words a new con- 
dition, not previously known to a’.ten-| 
derers, cannot be inserted,in effect: with 
retrospective effect in the invitation. of 
tender. The new ‘condition being that 
if the tender is withdrawn it would re- 
sult in the. tenderer being . blacklisted. 
The action of the respondents, therefore, 
in removing the petitioner’s name from 
the enlisted Class IO contractors with 
the respondents is clearly arbitrar. and 
unsupportable in law. 


15. In view of the aforesaid, . “the 
writ petition is allowed and the im- 
pugned order dated 18th October, 1979 


is-quashed... The .- petitioner would be 
ae to costs, Counsel: fee Rupees 
550/~, 

| Petition allowed, 
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-PRAKASH ` : NARAÏN, Ag. C.J,- AND 


S. RANGANATHAN, J. 


' -Dewan Izzat Rai Nanda, Plaintiff v, 


Dewan Iqbal Nath Nanda and others, 
Defendants. ` 


‘Suit No. 34 of 1977, D/- 18-9- 1980. ` 


Civil P. C. (5 of 1908), Ss. 16, iT 
Suit for partition of joint Hindu family 
properties and for accounts — Proper- 
ties situate in Delhi, Jullundur and 
State of Jammu and Kashmir —— Jur- 
isdiction of Delhi High Court. i 

In the present case, the joint Hindu 
family properties in respect of which 
the suit for partition and for accounts 

was filed in the Delhi High Court were 
situate in Delhi, Jullundur and the 
State of Jammu and Kashmr. Defen- 
dant No. 1 who was the resident ‘of 
Jammu and Kashmir was managing the 
Joint family ` properties and accounts 
were sought against him, The deféen- 
dants raised a preliminary objection as 
to the ‘maintainability of the suit vis- 
a-vis properties situate in the | State of 
Jammu and Kashmir, 


AY/DY/A394/81/MBR 
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Held that the Delhi High Court had 
territorial jurisdiction to entertain and 
decide the suit in respect of properties 
situate in the State of Jammu and 
Kashmir also. (Para 17) 


Sections 16 and 17 of the Civil P.G 
did not apply to the present suit as 
the property referred to in those sec- 
tions means property situate in India 
(vide Explanation under proviso to 
Section 16) and “India” means the 
territory of India excluding the State 
of Jammu and Kashmir (vide Section 
2 (7-B).) Further, the Civil P. C. . ex- 
tends to the whole of India except the 
State of Jammu and Kashmir. ’ 

(Paras 7, 9) 

Although strictly speaking Sections 16 
„and 17 were not attracted, and the 
doctrine enunciated by. Courts of Equi- 
ty in England in terms is not appli- 
cable, in the circumstances of the case 
and the peculiar situation obtaining in 
our country, a new equitable doctrine 
is to be evolved and that is that the 


principles of Sections 16 and 17 would - 


be attracted in view of the provisions 
of the Jammu and Kashmir Civil P.C. 
and that the principle of enforceablity 
or executability warrants holding that 
the suit as filed was maintainable, 
(Para 15) 
As far as the State of Jammu and 
Kashmir is concerned, the courts in the 
rest of India, by virtue of Section 2 (5) 
of the Jammu and Kashmir Code, are 
not foreign courts. (vide Sections 29 
and 44 of the Jammu and Kashmir 
Code). The equitable doctrine practised 
by Courts in England would not in 
terms be applicable when we are con- 
cerned with courts in Jammu and Kash- 
mir and in’ the other States of India. 
The State of Jammu and Kashmir is 
certainly not foreign territory. Only a 
different Civil P. C. is in force theré, 
Merely because a different Code is in 
force there it does not mean that the 
courts in that State should be treated 
as Foreign Courts and that a decree 
passed by courts in any other State of 
India would be a nullity. The suit may 
not be maintainable under Section 16 
of the Civil P. C. but the decree of the 
court passed ‘by a court ina State 
other than Jammu and Kashmir is exe- 
cutable in Jammu and Kashmir, 
(Para 14) 
If the courts in the States of India 
are not foreign courts according to the 
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Jammu and Kashmir Code and admit- 
tedly Jammu and Kashmir is an integ- 
ral part of India, there is no reason 
why the equitable doctrine of effective- 
ness cannot be invoked. It would be a 
negation of the judicial process and the 
concept of the integrity of India to 
adopt the principle enunciated in the 
decided cases when British India and 
the erstwhile Princely States of India 
were foreign territories vis-a-vis each 
other, Undoubtedly the suit was main- 
tainable, at least qua properties situate 
in'Delhi and Jullundur. It would be | 
encouraging ‘ multiplicity of litigation if 
the plaintiff had to file the suit with 
regard to properties in Jammu and 
Kashmir separately. Further, there may 
be a conflict of decision if such two 
suits are filed, because ultimately ap- 
peals from the suit filed in Delhi and 
Jammu and Kashmir may land up in 
the Supreme Court which has jurisdic- 
tion over the courts of entire country 
including Jammu and Kashmir. 
(Para 14) 
The problem can be looked at in 
other way. As far as the properties in 
Delhi and Jullundur are concerned, de- 
fendant No. 1 would have to submit to 
the jurisdiction of the Delhi High Court. 
Once he has submitted to the jurisdic- 
tion even decrees passed with regard to 
properties situate in Jammu and Kash- 
mir can be personally enforced against 
him and he cannot be allowed to con- 
tend that vis-a-vis properties situate 
in that State the Delhi High Court has 
no jurisdiction. As far as the suit for 
accounts is concerned, it was maintain- 
able, ‘Accountability will be with regard 
to the entire joint family property. 
Therefore, it would be inadvisable to 
restrict the suit and hold that relief in 
respect of properties situate in Jammu 
and Kashmir ean only be granted to 
the extent of accountability and not 
otherwise, Law must be so enforced as 
to reduce litigation and not encourage 


multiplicity thereof. (Para 16) 
Cases Referred: Chronological Paras 
AIR 1953 J&K 25 13 
ATR 1946 Mad 398 11 
ILR (1900) 24 Bom 407 10 


(1883) 9 App Cas 34:53 LJ Ch 435:50 
LT 401, Ewing v, Orr Ewing 10 
P, CG Khanna, for Plaintif, B. N. 

Nayyar with Mrs, Usha Kumar (for 

No. 1), Prithvi Raj Nanda (for No. 2), 

in Person), B, J, Nayyar (for No, 3), 
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Smt, Kanta Dewan (for Nos. 4 to 7, in 
Person), Mrs, Sunder Kanta (for No. 8 
in Person) and Adarash Dial (for Nos. 
9 to 11), for Defendants, 


PRAKASH NARAIN, Ag. C. J.:— 
This isa reference by a learned single 
Judge sitting on the Original Side to 
‘determine a pure question of law which 
has arisen in the suit and pertains to 
the jurisdiction. of this court to enter- 
tain the suit in respect of a part of the 
property which is situate in the State 
of Jammu and Kashmir. 


2. Dewan Dhan Pat Rai was possess- 
ed of considerable properties both move- 
able and immoveable. Some of the im- 
moveable properties are situate in the 
State of Jammu and Kashmir. It is 
said that some of the moveable assets 
comprised of gold and silver jewellery 
etc.. are also lying in the ancestral home 
of the parties which is situate in 
Jammu and Kashmir, Other immọveable 


properties are situate- in Delhi and. 
Jullundur. There are bank deposits and - 


shares etc. which are also subject-matter 
of the suit, Dewan Dhan Pat Raj died 
in January, 1971. The plaintiff, - Dewan 
Izzat Rai Nanda, and defendants 1, 2 
and 3, respectively Dewan Iqbal Nath 
Nanda, Dewan Prithvi Raj Nanda and 
Dewan Jaswant Rai Nanda, are the 
sons of Dewan Dhan Pat Rai. Defen- 
dant No. 4; Smt. Kanta Dewan, is the 
widow of late Dewan Suraj Prakash 
Nanda, a pre-deceased son of Dewan 
Dhan Pat ‘Rai. Defendants 5 and 6 are 
minor daughters of defendant No, 4. 
Defendant No. 7 is the minor married 
daughter of Dewan Suraj Prakash. De- 
fendant No 8 ts the sister of the plain- 
tiff and defendants 1 to 3. Defendants 
9,10 and 11 are the legal representa- 
tives of Smt. Suraj Kanta, another 
daughter of Dewan Dhan Pat Rai who 
is dead. 


3. Dewan Izzat Rai- Nanda, plaintiff, , 


has filed a suit in this court for parti- 
tion of joint Hindu Family properties 
left by Dewan Dhan Pat Rai and for 
accounts. According to the plaintiff 
Dewan Dhan Pat Raj and his sons con- 
stituted a joint. Hindu family which 
family owned considerable property, 
both moveable and immoveable and 
were being managed by Dewan Dhan 
Pat Rai as the Karta. It is alleged that 
after the death of Dewan Dhan Pat Rai, 
Dewan Iqbal Nath ‘Nanda, a resident of 
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-which will be 
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Jammu and Kashmir, has been manag- 
ing the joint Hindu family properties 
and assets. Accounts are sought by the 
plaintiff against Dewan Iqbal Nath 
Nanda, defendant No. 1. 


4. According to the plaintiff the 
Civil Courts at Delhi have jurisdiction 
to entertain and try the suit not only 
because some of the properties are in 
Delhi but also because the joint Hindu 
family is alleged to have a family 
house situate at 13A/19, East Patel 
Nagar, New Delhi, in which the mem- 
bers of the family have been staying 
for long periods. Paragraph 18 of the 
plaint which sets out how this court 
has jurisdiction to entertain and try the 
suit reads as under :— 

“That the joint Hindu family has- 
since about 1951- a permanent abode at 
Delhi at 13A/19, East Patel Nagar, New 
other 
members of the family used to stay for 
long periods and even now members of 
the joint’ Hindu family are residing, 
The death of the Karta -and father De- 


-wan Dhan Pat Rai took place at 


Delhi. He used to live for long periods 
at Delhi during his life time. The cause 
of action also arose at Delhi because a 
large number of immoveable properties 
belonging to the Joint Hindu Family, 
including the family residential house 
at 13A/19, East Patel Nagar, are situate . 
there. Movable properties of the joint 
Hindu family comprise of cash, securi- 
ties, post office and bank deposits at 
Delhi. The general Power of Attorney 
authorising defendant No. 1 .to jointly 


-manage the joint Hindu family proper- 


ties with Brigadier Prithvi Raf Dewan 
was executed and registered at Delhi. 
This Hon’ble Court has, therefore, jur- 
isdiction to try the suit.” 


5. Defendants 1 and (sic) in their writ- 


‘ten statements have raised a preliminary 


objection that this Court has no jur- 
isdiction regarding the properties situ- 
ate in Jammu and Kashmir.: As the 
efforts at reconciliation failed and the 
matter was of serious importance, the 
issue regarding maintainability of the 
suit vis-a-vis properties situate in 
Jammu and Kashmir has been referred 
to the larger Bench. That is how ` this 
matter is before us. 

6. Normally, in suits for partition it - 
is the provisions of Sections 16 and 17 
of the Code of Civil Procedure, 1908 
attracted. Section 16 
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lays down that subject to the pecuniary 
or other limitations prescribed by any 
law, suits, inter alia, for the partition 
of immovable property and suits for 
determination of any other right to or 
interest in immovable ) 
be instituted in the court within the 
local limits of whose jurisdiction the 
property is situate. The proviso to Sec- 
tion 16, however, makes an exception 
and provides that a suit to obtain a 
relief, inter alia, respecting immovable 
property held by a defendant may also 
be instituted ina court within the 
local limits of whose jurisdiction the 
‘defendant actually and voluntarily re- 
sides or carries on business, or person- 
ally works for gain, if the relief can 
be entirely obtained through his per- 
sonal obedience. There is an Explana- 
tion under the proviso to Section 16 of 


the Code which clarifies that the pro-. 


perty referred to in the section means 


property situate in India. Thus, where - 


by personal obedience to a decree, re- 
lief with regard to a property can be 
obtained, it can be instituted even in a 
so long as the property is situate in 
place where the property is not situate 
in’ India. Section 17 of the Code lays 
down that where properties are situate 
within the ` territorial jurisdiction of 
various courts, a suit may be instituted 
in any court within the local limits of 
whose jurisdiction any property or por- 
tion of the property is situate. 


7. If the matter had rested merely 
on the application of the Civil P. C. 
1908 to the present suit there would 
have been no difficulty because ona 
combined reading of Sections 16 and 
17 of the Code the suit ‘would be held 
to be maintainable at Delhi. The pro- 
blem arises because of the definition of 
the word “India” as given in sub-sec- 
tion (7-B) of Section 2 of the Code, 
This sub-section reads as under:— 


“India’, excepting in Sections 1, 29, 
44, 44-A, ‘78, 79, 82, 83 and 87-A, 
means the territory of India excluding 
the State of Jammu and Kashmir.” 
Further, the Civil P. C., 1908 extends 
to the whole of India except the State 
of Jammu and Kashmir and the State 
of Nagaland and the tribal areas. 
This, presumably, is om account ofa 
special status granted to the State of 
Jammu and Kashmir by Art. 370 of the 
Constitution of India. 
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8. The objection of defendants 1 and 
3 to the maintainability of the suit 
filed by the plaintiff vis-a-vis properties 
situate in the State of Jammu and 
Kashmir is that as far as such suits 
are concerned, the State of Jammu and 
Kashmir has. to be. regarded as foreign 
territory and not part and parcel of 
India, Therefore, the courts in India 
will have no jurisdiction to entertain 
the suit in respect of property situate 
in foreign land. It is urged that as far 
as suits pertaining ‘to properties situate 
in the State of Jammu and Kashmir 
are concerned, the State of Jammu and 
Kashmir is in the same position as any 
other foreign country like United. King- 
dom or Germany. Reference is also 
made to the situation obtaining in India 
prior to the promulgation of the Con- 
stitution: when suits in respect of pro- 
perties situate in the erstwhile Prince- 
ly States of India could not be enter- 
tained by civil courts situate in what 
was known as British India. The con- 
tention, therefore, is that Section 17 of 
the Code is of no avail as a combined 
reading of Sections 16 and 17 of the 
Code would show that they are not 
attracted so far as suits in respect of 
properties situate in foreign territories 
are concerned. To this objection the re- 
ply on behalf of the plaintiff is that 
even if Sections 16 and 17 of the Code 
are ‘not attracted, the principles of 
Private International Law should be 
applied and it should be held that the 
suit as filed is maintainable. Some 
assistance is sought from Section 20 (c) 
of the Code and it is urged that ifa 
part of the cause of action arises in 
Delhi then merely because the State 
of Jammu and Kashmir js not, part of 
“India” within the meaning of the Code - 
it should not be held to debar the suit 
vis-a-vis properties situate in Jammu 
and Kashmir. What is urged is that the 
the principles of effectiveness or sub- 
mission warrant assumption of jurisdic- 
tion by this court. 


9. It is common case that Sections 
16 and 17 of the Code in terms do not 
apply to the present suit. Therefore, 
what has to be seen is whether either 
by applying the principles of effective- 
ness and submission or any other prin- 
ciple it can be held that the suit as 
filed is entertainable asa whole by 
this court. 
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10.° Then formal rule of the main- 
tainability of a suit is set. out in Sec- 
tion 16 of the Code and rightly so. The 
court would like to deal only with 
those properties. over which it has 
territorial jurisdiction. Incorporating 
the -equitable doctrine in the statute to 
the effect that equity acts in personam, 
the-“proviso. to Section 16 of the Code 
permits suits being filed even. ina 
court in which the property is not situ- 
ate provided the defendant actually 
and voluntarily resides or. carries on 
business or personally works for gain 
in the territory or place where the suit 
is filed because the court looks to the 
fulfilment of its decree to the person 
of the ‘defendant. The provisions of the 
proviso, however, are applicable only to 
the” properties:-within the territories of 
India ~as- defined’ by the Code, This 
equitable ‘doctrine is evolved as a doc- 
trine. of: Private International Law be~ 


cause a court does not entertain a suif . 


in respect of a property not. situate 
within its jurisdiction, if its’ decree or 
process can be enforced in personam, as 
the courts do not pass infructuous de- 
crees. As was said by Lord Selbornein 
‘Ewing v. Orr Ewing, (1883), 9 App Cas 
34 e . 


“The Courts of Equity. in England 
are, and always have been court of 
conscience, operating in personam and 
not in rem; and in the exercise of this 
personal jurisdiction they. have always 
been accustomed to compel the per- 
formance of contracts and trusts as to 
subjects which were not either locally 
or ratione domicilli within their jur- 
isdiction. They have .done so asto land, 
in England, in Ireland, in the Colonies, 
-in foreign countries”, ; 

It has been held by courts .in this 
country that the jurisdiction of _ the 
courts has also to be ascertained by the 
above principles except so. far as they 


-may be at variance with the legislative: 


enactments (See ILR (1900) 24 Bom 
407). It must be noted, however, that 
the Courts of Equity exercise jurisdic- 
‘tion ‘In personam only in cases of con- 
‘tracts; for example, contracts for sale 
‘of land, mortgage - or foreclosure or 
redemption of mortgage, cases of fraud 
as where land abroad has been acquir- 
ed by fraud of a party residing in the 
‘territorial jurisdiction of the court and 
‘cases of trust, to enforce an express 
frust affecting land outside the terri- 
pmm 
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„torial jurisdiction of the court. 


‘relevant 


‘of the State of Jammu 
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) Suits 
directly. involving title to property, 
such as suits for the: recovery, parti- 
tion or damages for trespass in respect 
of immoveable property situate outside. 
the territorial jurisdiction of the court 
have not been entertained. Indeed, 
there have been innumerable cases in 
the past’ where courts in India have 
had to pronounce upon maintainability 
of the suit in respect of properties 
situate in the erstwhile Princely States, 
The consistent view taken had been 
that the suits would not be maintain- 
able in courts in British India as. the 
Princely States were foreign territories, 
It is not necessary to refer to the large 
number of cases to which our atten- 
tion has been invited because the point 
was well settled, 


11. Mr, P, C, Khanna, learned coun< 
sel for the plaintiff has strenuously 
urged: that the position of the erstwhile 


‘Princely States vis-a-vis British India 


was entirely different from the position 
of the State of Jammu and Kashmir 
vis-a-vis “India” as defined by Article $ 
of the Constitution of India, Tt is not 
disputed, and indeed it cannot be dis- 
puted that the State of Jammu and 
Kashmir is an integral part of the 
territory of the Union which ‘is describ- 
ed in the Constitution as India, that is 
Bharat. The difficulty arises on account 
of the Civil P. C., 1908 not being ap- 
plicable to the State of Jammu and 
Kashmir and the historical background 
of that State becoming ‘part and parcel 
of India. On a combined reading of the 
provisions of Article 370 and’ other 
Articles of our Constitution 
and the provisions of the Constitution 
of the State of Jammu and Kashmir as 
well as the Civil P. C., 1977 (1920 A. DJ 
and Kashmir, 
hereinafter referred to as the Jammu 
and Kashmir Code the problem is not 
so insurmountable as the defendants 
contend. Mr. Khanna urges that if the 


. State of Jammu and Kashmir is foreign 


territory in the sense that the erstwhile 
Princely States of India were qua Bri- 
tish India, the principle of execut- 
ability of a. decree should really govern 
the case in deciding the maintainability 
of the suit, He invites our attention to 
Section 44 of the Jammu and Kashmir 
Code which lays down that the Govern- . 
ment may by notification in the Gov- 

ernment Gazette declare that decrees 
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of any Civil or Revenue Court situate 
in India beyond the limits of the 
Jammu and Kashmir State or of any 
Court established or continued by the 
authority of the Central Government of 
India outside India or any class of such 
decrees may be executed in ‘the State 
of Jammu and Kashmir as if the same 
had. been ` passed by the courts of the 
State. It is urged that as decrees pass- 
ed by civil courts in India are execut- 
able in the State of Jammu and Kash- 
mir, therefore ‘one of the tests of Pri- 
vate International Law -of enforceability 
ts satisfied and, therefore, the courts. in 
India applying the said equitable doc- 
trine should -hold the suit for partition 
of joint Hindu’ family property situate 
both in India and the State of Jammu 
and Kashmir maintainable in India. On 
the other side. it is contended that ` the 
argument, ‘though attractive, cannot be 
accepted because in view of the provi- 
‘sions of. Section’'16 of the Code a - de- 
cree passed’ by the courts in India in 
respect: of . properties situate in the 
State of Jammu and Kashmir will be 
regarded’ as a nullity and may be held 
tnexecutable -because of that resson by 
a court in the State of Jammu and 
‘Kashmir despite Section 44 of the 
Jammu and Kashmir Code. There is no 
allegation that defendant No. 1 either 
voluntarily resides or carries on ` busi- 
ness or works for gain within the terri- 
tories of India as defined by the Code; 
the suit would be maintainable in India 
for accounts if the defendant resides in 
India; perhaps, it may even be main- 
tainable if title to the property is not 
‘in ‘dispute (See M. Y. A, A. Nachiappa 
Chettiar v. M. Y. A.A. Muthu Karuppan 
Chettiar, AIR 1946 Mad 398). The posi- 
tion here is entirely different and no 
matter which way one. looks at it the 
suit in respect of properties in Jammu 
and Kashmir is not maintainable, 


- 12. In our opinion, the approach of 
neither party is correct. The solution to 
the problem is to be found by adopting 
an entirely different approach, 


_ 13. As we have noticed earlier, 
though the State of Jammti and Kash- 
mir has a special status by virtue of 
the’ provisions of the. Constitution, if -is 
an integral part of India. What exactly 
dis the position of the State of Jammu 
and Kashmir has been dilated upon by 
a Bench of the High Court of Jammu 
and Kashmir in Magher Singh v, Prin- 
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cipal Secretary, Jammu and Kashmir 
Government, AIR 1953 J&K 25. We 
may with advantage read the relevant 
portions of that judgment. The point 
for determination in the appeals before 
that High Court was whether the 
Jammu and Kashmir Big Landed Estates 
(Abolition) Act was ultra vires the 
powers of Yuvraj Karan Singh who had 
made that Act in exercise of the power 
vested in him under Section 5 of the 
Jammu and Kashmir Constitution Act 
read with the proclamation issued: by 
the Maharaja of Jammu and Kashmir 
published in the Gazette. It was held 
that the Estates (Abolition) Act was 
clearly saved under clause 8 of the 
Instrument of Accession and remained 
materially unaffected by Art. 370. of 
the Indian Constitution. It was further 
held that Art. 385 of the Constitution 
does not in terms apply to the State 
of Jammu and Kashmir and that, under 
Article 370 only such provisions of the 
Constitution could be declared by the 
President in consultation with the State 
Government to apply. to the State of 
Jammu .and Kashmir as related to mat- 
ters specified in the Instrument of 
Accession. It was further held that 
the Yuvraj was nota delegate of the 
Maharaja and had full power to legis- 
late. It was in this context of examin- 
ing .the position of the State of Jammu 
and Kashmir vis-a-vis India of which 
the State of Jammu and Kashmir was 
an integral part, that it was observed 
as under:— (at pp. 28, 29) 


“A careful examination of this arti- 
cle would show that it in no way al- 
tered the basis of relationship between 
the State and the Union of India. The 
‘residuary sovereignty of the State and 
the powers ofits Ruler in matters 
-other than those specified in the Instru- 
ment of Accession remained unaffected. 
The purpose for which Art. 370 was in- 
corporated in the Indian Constitution is 
clear from the language of the article 
{tself, This ts also apparent from the 
speeches made by the prominent mem- 
bers of the Government of India. who 
were responsible for drafting this arti- 
cle and piloting it through the Consti- 
tuent Assembly. On. 12-10-1949 this is 
what the late Sardar Patel, Deputy 
Leader of the Congress Party, Deputy 
Prime Minister and the Minister of 
States said in the Constituent Assemb- ` 
iy on this subject:— _ nå 
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‘In view of the special problem with 
which the Jammu and Kashmir Govern- 
ment is faced, we have made -special 
provision for the continuance of the 
relationship of the State with the Union 
on the Sxisting basis.’ 


oy 


in relation to the State of Jammu and 
. Kashmir in short the effect of this 
article to use the words of the late Mr. 
Gopalaswamy Ayyangar is that “the 
‘Union Legislature will get jurisdiction 
to enact laws on matters specified either 
in the” Instrument of Accession or by 
later addition with the concurrence of 
the Government of State’ which ‘is of 
course subject to the ratification by the 
State Constituent Assembly and. the 
State would continue to be governed: in 
residuary field by its.own. laws and by 
tts own Constitution.” 


It was in the light of the constitutional 
background that the Code has not ‘been 
‘made applicable to the State of Jammu 
and. Kashmir. It follows; therefore, that 
as far as the courts in India, as defined 
by the Code, are concerned, the same 
have an element of “foreignness” vis-a- 
vis the courts in, the State of Jammu 
and. Kashmir and vice-versa, Mr. B. N. 
Nayyar appearing for defendant No. 1 
strongly relies on this aspect to con- 
tend that the suit be held as not 
maintainable qua the properties in the 
State of Jammu` and Kashmir.. But as 
we have observed, the perspective has 
to be different and this would be clear 
when we examine some of the provi- 
sions of the Jammu and Kashmir Code. 
"“Foreignness” is not the same ‘thing ag 
“foreign court”. 


14, Sub-section (5) of Section 2 of 
the Jammu and Kashmir Code defines 
the ‘term “foreign court” as a court 
situate beyond the limits of India which 
has no authority in India and is not 
established or continued by the Central 
Government of India. Therefore, as far 
as the State of Jammu and Kashmir is 
concerned, the courts in the rest of 
India are not foreign courts. Sec. 29 of 
the Jammu and Kashmir. Code provides 
that if a summons or other proceess is 
received for’ service by a Court in the 
Jammu ‘and Kashmir State from a 
Court situate: in-a State of India, such 
Court shall upon receipt thereof, pro- 
ceed as if it has been issued by such 
Court and shall then return the sum- 
mons or. other process to the ‘Court of 
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issue together with the record (if any) 
of its. proceedings with regard thereto, 
Section 44 of the Jammu and Kashmir 
Code postulates execution of’ decrees 
passed by Courts in other States in 
India by the Courts in the State of 
Jammu and Kashmir in the same man- 
ner as decrees of Civil Courts passed 
in any of the other States of India are 
executable under Section 44 of the 
Code. The equitable doctrine practised 
by courts in England would not -in 
terms be applicable when we are com 
cerned with courts in the State of 
Jammu and Kashmir and courts -in 
the other States of India. The State of 
Jammu and Kashmir is certainly not 
foreign territory. Only a different. Civil 
P. C is in force there. Merely because 
a-different Code of Civil Procedure is in 
‘force'inthe State of Jammu’ and Kashmir 
does not mean that a decree passed by 
courts in. any other State of. India 
would be a nullity. The suit may not 
be maintainable under Section 16 of 
the Code but the decree of the court 
passed bya court in a State other than 
Jammu and Kashmir is executable in 
the: State of Jammu. and Kashmir. Per- 
haps, it was the view expressed in the 
decisions rendered by. various High 
- Courts and even by the- Privy Council, 
in the pre-Constitution era that prompt 
ed the Legislature in ‘the State: of 
Jammu and Kashmir to clarify that 
-decrees of Indian courts: are not decrees 
of foreign courts by defining what is a 
foreign court. If the courts in the States 


- of. India are not foreign courts accord- 


ing to the Jammu and Kashmir Code 
‘and = admittedly the ` State of Jammu 
and Kashmir is an integral part of|- 
India. we do not see why the equitable 
doctrine of effectiveness. cannot be in- 
voked. Indeed, it would be a negation 
of the judicial. process and the concept 
of the integrity. of India to adopt the 
principle enunciated in the decided 
cases when British India and the erst- 
while Princely States of India were 
foreign territories vis-a-vis each other. 
It cannot be’ disputed that the suit is 
‘maintainable, at least qua properties 
situate within the Union Territory of 
Delhi and Jullundur. It would been- 
couraging © multiplicity of- litigation ‘if 
the- ‘plaintiff’ had to file a‘ suit for parti- 
tion with regard to properties ‘in’ the 
State- of Jammu and Kashmir separate- 


ly restricted. to properties other-. than 
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those situate in Delhi and Jullundur. 
Apart from the fact that there may be 
a conflict of decision if such two suits 
are filed, one has to keep in view the 
fact that ultimately appeals from the 
suit filed in Delhi and the suit filed in 
the State of Jammu and Kashmir may 
land up in the Supreme Court which 
has jurisdiction over the courts of en- 
tire country including the State of 
Jammu and Kashmir. 


15. Although strictly speaking Sec- 
tions 16 and 17 of the Code are not 
attracted, as observed by us earlier, 
and the doctrine enunciated by Courts 
of Equity in England in terms is not 
applicable, in the circumstances of the 
case and the peculiar situation obtain- 
ing in our country, we have to evolve 
anew equitable doctrine and that is 


that the principles of Sections 16 and ` 


17 of the “Code would be attracted in 
view of the provisions of the Jammu 
and Kashmir and that the principle of 
enforceability or executability warrants 
holding that the suit as filed is main- 
tainable, 


16. There is one other way in which 
we may look at the problem and that 
is that as far as the properties in 
Delhi and Jullundur are concerned, de- 
fendant No, 1 would have to submit to 
the jurisdiction of this court. Once he 
has submitted to the jurisdiction of 
this court even decrees passed with 
regard to properties situate in Jammu 
and Kashmir can be personally enforced 
against him. Indeed, it is not disputed 
that as far as the suit for accounts is 
concerned, it is maintainable. Account- 
ability will be with regard to the en- 
tire property held to be joint 
family property. That may include the 
property in the State of Jammu and 
Kashmir. Therefore, it would be in- 
advisable to restrict the sult and’ hold 
that relief in respect of properties situ- 
ate in Jammu and Kashmir can only 
be granted to the extent of account- 
ability and not otherwise. Law must be 
so enforced as to reduce litigation and 
not encourage multiplicity thereof. 
Once defendant No. 1 submits to the 
jurisdiction of this court or is required 
to submit to the jurisdiction of this 
court for part of the property, he can- 
not be allowed to contend that vis-a- 
vis properties situate in Jammu and 
Kashmir this court has no jurisdiction. 
The courts in the State of Jammu and 
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Kashmir and any other States of India 
are courts of the Indian Union and 
merely because different Codes apply 
cannot persuade us to hold that we 
should treat the courts in the State of 
Jammu and Kashmir to be foreign 
courts or vice versa to fit in with the 
rule enunciated by earlier decided 
cases, 

17. Our opinion, therefore, is and we 
hold that this court has territorial jur- 
isdiction to entertain and decide the 
present suit in respect of properties 
situate in the State of Jammu and 
Kashmir also. 

18. The matter should now go back 
to the Original side for the further 
proceedings. The costs in this refer- 
ence will abide the costs in the suit. 

Reference answered 
accordingly. 
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FULL BENCH 


RAJINDER SACHAR; S. RANGA- 
NATHAN AND LEILA SETH, JJ. 


Pritam Dass, Appellant v. Kumari 
Jiya Rani, Respondent. 

S. A, O. No. 297 of 1977, D/- 14-5- - 
1981.* 

Delhi Rent Control Act (59 of 1958), 
Section 15 -(1) — Deposit of rent — 
Tenant raising defence denying rela- 
tionship of landlord and tenant — 
Final decision on the question is not 
condition precedent for passing order 
under Section 15 (1). 1973 Ren CR 240 
(Delhi) and ILR (1975) 1 Delhi 96 
Overruled, AIR 1972 Delhi 275 (FB) 
(Pt. A) held no longer good law in 
view of AIR 1977 SC 1986. (Civil P.C. 
(1908), Order 39, Rule 1). 

Merely because a tenant raises a plea 
denying the relationship of landlord 
incumbent upon 
the Rent Controller to decide that 
question finally before an order for 
deposit of rent under Section 15 (1) is 
passed.. It cannot be said that passing 
an order on a prima facie view. of the 
matter is impermissible. 1973 Ren CR 
240 (Delhi) and ILR (1975) 1 Delhi 96 
Overruled, AIR 1972 Delhi 275 (FB) 
(Pt. A) held no longer good law in 
view of AIR 1977 SC 1986.” 

(Para 15) 


*From order of P. K. Bahri, Rent Con- 
trol Tribunal, Delhi, D/- 4-10-1977. ` 
po eee ety A ee Eh 
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An order under sub-section (1) of 
Section 15 is not a- final order, but is 
preliminary to the trial of the case, it 
is apparent that the power to pass an 
order under Section 15 (1) cannot be 
left to be dependant upon the types of 
defences that are taken. An order under 
Section 15 (1) being of interim nature 
notwithstanding the denial by the 
alleged tenant of existence of relation- 
ship of tenancy it is permissible for the 
Rent Controller to. pass an order to 
effectuate the object of Section 15 (1). 

(Para 9) 


tt the view that the dispute’ -asto 
relationship of landlord ‘and tenant is to 
be finally decided before passing an 
order under Section 15 (1) is accepted, 
one of the objects of . Section 15 (1) 
namely.to compel the tenant to pay 
the rent during the pendency of the 
proceedings for eviction application on 
the pain of having his defence struck 
off would be defeated in most of the 
cases because such a dispute may well 
be raised quite frequently. (Para 9) 


.The simple fact that a dispute has 
been raised does not oust the jurisdic- 


_tion to pass an order under Sec. 15 (1). , 


“Of course the Rent Controller may in a 
given: case not pass.an order under 
Section 15° (1) if he feels that the cir- 
~ cumstances so. warrant because an order 
under Setcion 15 (1) to pay to the land- 
lord rent at the rate at. which if was 
last paid is not mandatory but is direc- 
tory. For the purpose of passing an 
order under Section 15 (1) no exception 
can be made for any particular kind of 
defence by the alleged tenant which 
will take away the jurisdiction of the 
Rent Controller to pass an order under 
Section 15 (1), (Paras 11, 12) 


_If is fallacious to assume that in an- 


application brought for recovery of 
possession on the ground specified in 
Clause (a) of proviso to sub-section (1) 
of Section 14, the. . whole proceedings 
. will terminate, the moment a payment 
is made by a tenant as required by 
sub-sections (1) and (3) of Section 15. 
This is not the position in law, The 
apprehension that if the dispute ag to 
relationship of landlord and tenant is 
not finally decided before passing order 
under Section 15 (1) it will cause ir- 
reparable harm and injury is common 
to all applications where interim in- 
junctions and orders are sought. It is 
normal routine that in large number of 
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cases interim injunctions are given on 
a prima facie view of the matter, It is 
possible that in these cases ultimately 
the party which has obtained the in- 
junction may fail on merits but it can- 
not therefore be said that because of 
that eventuality and the possibility of a 
strain on the party against whom . in- 
junction is given, no interim injunction 
should be given unless the case is 
flinally decided. (Para 13) 


Further, it cannot be said that if an 
order under Section 15 (1) is not com- 
plied with there will be an automatic 
order of eviction. It is not as if an 
order under Section'15 (1) passed on 
the basis of prima facie evidence will 
become immune from challenge if not 
immediately appealed against: A party 
may rest after an order has been pass- 
ed under Section 15 (1) and challenge 
the same in an appeal against the final- 
order passed on application for evic- 
tion. The order under Section 15 (1) is 
final so far as Section 15 (1) is con-- 
cerned, though it is not final so far as 
the application on merits is concerned. 

(Paras 14, 15) 


In the instant case the tenant denied 
the relationship of landlord and tenant 
and claimed that the - Delhi Develop- 
ment Authority was the superior land- 
lord. The tenant’s claim’ that the land- 
lord was not in possession of the land 
was found to be not correct. Moreover,. 
the tenant did not dispute that he was 
a tenant of the land in dispute. He, 
therefore, was not denying his relation- 
ship of being a tenant in Teraa to the 
premises. ` 


Held in the circumstances that the 
tenant could not insist that the ques- 
tion as to, relationship of landlord and 
tenant must be decided finally before 
order under Section 15 (1) could . be 
passed. (Para 16) 
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AIR 1965 SC 440 7, 10 
(1963) 65 Pun LR 543 (SC} 6, 12 
AIR 1953 Cal 409 12 


G. L. Seth, for Appellant V M 
Issar, for Respondent, 


SACHAR, J.:— The reference to the 
Full Bench has been necessitated be- 
cause my lord the Chief Justice found 
an apparent conflict between the two 
Division Bench Judgments of this Court 
namely (1973 Ren CR 240) Ram Pra- 
kash Kapur v. Smt. Bhagwanti Devi 
and (LR (1977) 2 Delhi 139: (AIR 1978 
NOC 250) Ram Narain Khanna v. Ishar 
Singh, The conflict relates to the 
nature of evidence that is required to 
be taken and what is the procedure to 
be followed by the Rent Controller 
while passing an order under Section 
15 (1) of the Delhi Rent Control Act 
(hereinafter to be called the Act). 


2. The respondent/landlady filed an 
application for recovery of possession 
on the ground of non-payment of rent 
and substantial damage caused to the 
demised premises. The allegations were 
that the appellant who was a tenant 
in respect of a shop in dispute was in 
arrears of rent @ Rs. 75/- per month 
w.e.f 1-10-1973. The appellant/tenant 
however, took the plea that the land 
underneath the superstructure be- 
longed to Delhi Development Authority 
which had cancelled the lease in favour 
of the respondent/landlady and had 
taken back the possession and, there- 
fore, the respondent had no locus standi 
to eject the tenant. As for the super- 
structure it was contended that the ap- 
pellant had built the superstructure 
himself. It was also claimed that the 
tenant had paid damages in respect 
of the premises in suit to the Delhi 
Development Authority. The contrac- 
tual rate of rent being Rs. 75/- per 
month was not disputed. The Rent Con- 
troller held that as ‘the possession had 
not yet been taken from the landlady 
even if there was cancellation of the 
lease she could sue for recovery of rent 
and possession. He, therefore, passed an 
order under Section 15 (1) of the Act 
directing the appellant/tenant to deposit 
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the arrears of rent w.e f, 1-10-1973 
till 31-12-1976. 

3. The tenant took up the matter in 
appeal to the Tribunal who also found 
that at no time physical possession of 
the plot had been taken bythe Delhi 
Development Authority. It also took 
into account the fact that the premises 
in question had been let out to the ap- 
pellant by the respondent in 1971 and 
that even if the lease had been can- 
celled the relationship of landlord and 
tenant could continue between the 
parties. He, therefore, taking the prima 
facie view that the relationship of land- 
lord and tenant had not ceased upheld 
the order of the Rent Controller, and 
in this he relied on the Division Bench 
Judgment in Ram Narain’s case (AIR 
1978 NOC 250) (Delhi) (supra), though 
Ram Parkash’s case (1973 Ren CR 240) 
(Delhi) (supra) was referred to before 
him. 


4. The second appeal ‘filed by the 
tenant came before the Hon’ble Chief 
Justice who has found that the alleged 
payment by the appellant to the Delhi 
Development Authority of the damages 
in pursuance of an order under the 
Public Premises (Division of Unauth- 
orised Occupants) Act 1971 could not-be 
equated to payment of rent. as the 
appellant continued to be treated as 
unauthorised occupant, and no attorn- 
ment was accepted by the D. D. A. 
The learned Judge was, therefore, in- 
clined to hold that on the pleadings the 
order passed under Section 15 (1) was 
unchallengeable. But as the tribunal 
had passed an order on prima facie 
view of the matter which according to 
Ram Parkash’s case was not permis- 
sible in a situation where the relation- 
ship of landlord and tenant is denied 
without first deciding such a question 
finally, while Ram Narain’s case per- 
mitted such a course, the learned Judge 
has referred the matter to resolve the 
conflict. 


5. Mr. Seth, the learned counsel for 
the appellant contends that as the ap- 
pellant had raised the plea that the 
land underneath belonged to D. D. A. 


and as superstructure was built by 
him and had denied that he was the 
tenant of the respondent, no order 


under Section 15 (1) could have been 
passed until it was first finally decided 
by the Rent Controller that the appel- 
lant was a tenant: in short passing an 
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order on a pela facie view of the 
matter was impermissible. Now Clause 
(a) of proviso to sub-section (1) of Sec- 
tion 14 permits the controller to pass 
an order for the recovery of possession 
of premises on the ground that the 
tenant has not paid the whole of the 
arrears of rent legally recoverable from 
him within 2 months of the date on 
which the notice of demand for arrears 
of rent has been served on him by the 
landlord. Section 15 (1) provides that 
in such a proceeding the Controller 
shall after giving the parties’ an op- 
portunity of being heard make an order 
directing the tenant to pay to the land- 
lord within one month of the date of 
order an amount calculated at the rate 
of rent at which it was last paid: 
Sub-section (2) of Section 15 provides 
that if in proceédings for recovery of 
possession on grounds other ‘than re- 
ferred to in sub-section (1) the tenant 
contests the claim for eviction the land- 
lord may. apply to the Controller for an 
order on the tenant to pay to the 
landlord the- amount of rent legally re- 
coverable. Sub-section: (3) provides 
that if in any proceedings referred to 
in- sub-section (1) or sub-section (2), 
there -is any dispute: as to the amount 
of rent payable by the .tenant. the 
Controller shall fix an interim rent 
to be paid in accordance with the 
provisions of sub-sections (1) and (2). 
Sub-section © (4) covers a situation 
where there is a dispute as to the per- 
-sons to -whom the rent is ‘payable, the 
‘Controller may direct the tenant to 
deposit with the Controller the amount 
payable by him under sub-section (1) 
or sub-section (2) or sub-section (3) 
and in such a ‘case no person shall be 
-enititled to withdraw the amount de- 
posited until the Controller. decides ‘the 
dispute and makes an order for pay- 
ment of the same, Sub-section (6) pro- 
vides. that if the tenant makes - pay- 
ment or deposit as required by sub- 
section (1) or sub-section (3) no order 
shall be made for the recovery of pos- 
session on the ground of defaultin the 
payment of rent by the tenant. 


- 6. The scheme of the Act recognises 
that any proceedings brought for the 
recovery of possession will necessarily 
take time. No -doubt Section 15 (1) is 
primarily meant for the protection of 
the tenants. See ((1963).65 Pun LR 543) 


{SC) Om Parkash Gupta v, Dr, Rattan 
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Singh. But at the same time it is clear 
that the, legislature was keen to see’ 
that the tenant did not continue to 
stay in the premises without paying the 
arrears and also paying the current 
rent. That is why it evolved a detailed 
procedure to do justice both to: the 
tenant and the landlord the later ‘being 


assured. that he would not be. denied -_ 


the rent for the premises simbly be-. 
cause litigation had commenced in re 
gard to that. Of course the legislature 
also gave protection to the tenant by 
laying down that in an application for 
recovery of possession on thé ground of 
non-payment of rent by providing that 
no order for recovery of possession 
will be made on the grounds specified 
in clause (a) of proviso to sub-section 
(1), if a tenant makes payment or de- 
posit as required by Section 15, Now- 
in any such eviction application the 
tenant may put forth a large number 
of defences namely, that he has paid 
the rent and no arrears are due; or that 
the rate of rent is different from the on@ 
claimed by landlord; or that there is no 
relationship of landlord or tenant of 
similar defence, i 
y 

7. The scope of Section .15 (1) cama 
up for consideration before the Sup. 
reme Court in (AIR 1965 SC 440) V, N. 
Vasudeva v. Kirori Mal Luhariwala, 
In that case the tenant had pleaded 
that he was entitled to adjust his pro- 
fessional fee against the rent due. Tha 
Rent Controller however, found that 
there was no proof on the file that 
the tenant had any right to make any 
adjustments of rent against his pros 
fessional fee and thereafter passed an 
order under Section 15 (1J which order, 
was confirmed up to the High” Court, 
Before the Supreme Court the counsel 
for the tenant sought to contend that 
an order under Section 15 (1) for de~ 
posit of rent could only be made a 
the end of the case and not at an in- 
terim stage and also in case a proper 
opportunity had been given to the ten- 


-ant to prove his plea by leading evi- 


dence. This plea was negatived by the 
Supreme Court which held that an. 
order ‘under sub-section (1) of Sec, 15 
is not a final order but is preliminary 
to the trial of the case and is mada 
only where the rent . has in fact not 
been paid and that it was not neces- 
sary that there should have been a. full 
trial, The Court held that the Rent 
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Controller hdd the: affidavits arid other 
material before him and if on that he 
came to the conclusion that the .agree- 
ment pleaded by the tenant was not 
acceptable he could pass: an order 
under Section 15 (1) but it went on to 
caution that no doubt, the appellant is 
entitled to lead oral evidence in regard 
to the agreement but for that he will 
have an opportunity hereafter. At the 
moment he is being asked to deposit 
the arrears in court, which admittedly 
are outstanding. In Ram Parkash’s case 
(1973 Ren CR 240) (Delhi) the bench 
held that the scheme of the Act appears 
to be that the Controller before pass- 
ing an order under Section 15 (1) 
should decide whether the person 
against whom eviction is sought is a 
tenant qua the premises. The bench 
assured that the words “an opportunity 
of being heard” necessarily imply that 
an order under S. 15 (1) and (3) can 
only be passed after deciding the facts 


necessary to give him jurisdiction 
otherwise the specific provision of 
hearing in the cofitext will be- 


come a redundant formality. In this 
regard, and we.say so with respect, the 
Division Bench ignored the interpreta- 
tion of Section 15 (1) given in Vasu- 
deva’s case which -has specifically held 
that it was not necessary to: have full 


trial before the Rent Controller gets 
jurisdiction to’ pass an order under 
Section 15 (1) of the Act. The Bench 


though it adopted the reasoning in 
Kulwant Kaur v. Jiwan Singh, ILR 
(1972) 1 Delhi 15: that Rent Controller 


cannot decide on prima facie view, did. 


not subscribe to the view of Deshpande, 


J. (as his Lordship then was) that 
it was necessary to decide the exist- 
ence of relationship of landlord and 


tenant “between the parties’, and held 
that it was sufficient for Rent Control- 
ler to have jurisdiction to decide that 
rent of the premises is payable by the 
person against whom order is to be 
passed and that this point cannot be 
decided on the basis of prima facie evi- 
dence, and must be decided finally be- 
fore passing an order under Section 
15 (1) of the Act. But it did not agree 
with Deshpande, J. fully and held that 
the Rent Controller need not decide at 
this stage if a person claiming the rent 
is entitled to receive it. It will thus 
be seen that the Bench only carved an 
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execption against’ passing an order 
prima facie view of evidence to the 


limited ‘situation where a question arose 
whether the person against whom evic- 
tion is sought is a tenant of the pre- 
mises. According to the Bench if a per- 
son admits his tenancy qua the pre- 
mises the Controller will have full jur- 
isdiction to .pass an order under Sec- 
tion 15 (1) of the Act without deciding 
the other controversy even if the tenant 
takes the plea that landlord who has 
filed the application for eviction is not 
his landlord. In view of Deshpande, J.'s 
own observation in Kulwant Kaur’s 
case that the very object of Section 
15 (1) is that pending the decision of 
the petition the Controller must see 
that the tenant continues to pay to the 
landlord the rent at the rate at which 
it was last paid, his further finding 
that there should be a final order under 
Section 15 (1) and not on a prima facie 
view, could only have meant that an 
order under Section 15 (1) is final so 
far as the order under sub-section (1) 
is concerned but it. could not have 
meant that before deciding all the issues 
that may arise in the trial, order under 
Section 15 (1) cannot be passed, as it’ 
would be contradictory, and if it so 
meant cannot be considered to be lay- 
ing correct law. The Bench realised the 
mischief of delay that may arise if an 
order under Section 15 (1) was to be 
postponed after the decision on the 
question -of tenancy, if raised, was de- 
cided first. But it sought solace by 
assuming that there will be very few 
persons who would deny the tenancy 
and repudiate the protection of the Act 
and the apprehension of likely delay is 
more imaginary than real. Apparently’ 
the bench missed to notice a vital aspect 
that in a given case, a tenant finding 
that he has no case under the Rent 
Act may repudiate the tenancy, but 
that by no means would imply ‘that he 
will be immediately evicted. The owner 
will have to file a regular civil suit for 
possession with all the expenses for pay- 
ment of a full court-fee on the mar- 
ket value of the property and also 
years of delay in litigation. 


8. But the real question is whether 
there is any justification for holding 
that order under Section 15(1) of the 
Act can only be passed by first deciding 
finally the question, whether there is a 
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relationship of landlord. and tenant, if 
the aHeged- tenant happens to deny 
such a- relationship. We- can find none. 


“oO. Te. this’ view was accepted, one of 
the equally’: strong objects of Section 
15 (1) of the Act, namely to compel the 
tenant to pay the rent during the pend- 
ency of the proceedings for eviction 
application on the pain of having his 
defence struck off would be defeated 
in most ‘of the cases because sucha 
dispute ' may well be raised quite fre- 
quently. As a matter of fact in the sub- 
sequent “Division Bench judgment in 
(IER (1977) 2 Delhi 139: ATR 1978 NOC 
250) Ram Narain Khanna v. Ishar 
Singh, this view was not accepted and 
Sec- 








preliminary to the trial of the case and 
that the finding as to arrears of rent 
der sub-section (1) or sub-section (3) 
is final only for the purpose of these 
provisions and not for the purpose of 
trial. It was also held that though 
determination about the arrears or the 
defendant being a tenant is final “for 
the purpose of Section 15 (1) yet atthe 
same time it is prima facie- for the 
purpose of trial and that notwithstand- 
ing the order under Section 15 (1) of 
the Act that the alleged tenant is a 
tenant in the premises, the. alleged 
tenant, would’ still be entitled to plead 
on merits during the trial that he is 


that the finding of the’ relationship of 
landlord and_ tenant. “has again got to 
be prima. facie as the basis for the 
ultimate finding given at the end of the 
trial. i : 5 


10. It will thus be seen that both 
the Division Benches agree on almost 
all the points and the difference is 
limited to a very small extent, Even 
the earlier Division Bench in Ram 
Parkash’s case (1973 Ren: CR 240) 
(Delhi) did not accept fully the observa- 
tion of. Deshpande, J.. — that the Rent 
Controller is bound fo decide . the 
existence of relationship -:of landlord 
and tenant “between the parties” be- 
fore passing an order under Section 
15. a) of the Act. It held that ‘barring 
the eventuality where the alleged ten- 
ant denies the tenancy. qua the premises 
in all other cases the Rent ControHer 
can. pass añ order under Section 15 (1) 
of the Act, But we see no justification 
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for excluding this particular eventua- 
lity from: the ambit of Section 15 (1) of! 
the Act. In Vasudeva’s case (AIR 1965 
SC 440) the Supreme Court having 
held that an order. under sub-section 
(1) of Section 15 is nota final order, 
but is preliminary to: the trial of the 
case, it is apparent that the power to 
pass an order under Section 15 (1) can- 
not be. left to be dependent upon - the 
type of defences that are taken. Once 
it is held as it has to be in view of 
the Vasudeva’s ease (supra) that order 
under Section 15 (1) is at interim stage 
then notwithstanding the denial by the 
alleged tenant of. existence of relation- 
ship of tenancy it would be permis- 
sible for the Rent Controller to pass an 
order to effectuate the object of Sectian 
15 (1). As one of us (Sachar, J.) stated! 
in V. D. Malhotra v. Lila Malhotra 
(5. A. O. 55 of 1970) decided on 18th 
May 1970, that’: Section 15 does not 
contemplate that-all the defences which - 
the tenant raises as to the maintain- 
ability of the eviction petition should 
be decided befor an order under Sec- 
tion 15 can be passed. “By the very 
nature ‘of things this would defeat the 
whole object of Section 15: which is to 
pass an interim order till. the conclu- 
sion of the proceedings,” 


11, The fallacy in leaving open any 
defence which would take away the 
jurisdiction to pass an order under 
Section 15 (1) of the Act would are 
to anomalous and uncertain results, 
illustration of it may be mentioned the 
judgment of H. L. Anand, J. in (LR 
(1975)-1 Delhi 96) Balbir Singh v. Man 
Mohan Lal, where the learned Judge 
has taken the view that where the ten- 
ant raises question as to the ‘maintain- 
ability of the petition or disputes ‘his 
liability to-pay the rent or raises a dis- 
pute with regard to the quantum of 
rent, an order under Section 15 (iy 
should not be made except isese 
until these questions have been’ ‘finally 
determined. In that case the learned 
Judge notwithstanding -> that he was a 
party’ to the earHer Division Bench in 
Ram Parkash’s' case has’ broadened < the 
situation in which- the order under 
Section 15° (1) should not - have 
been passed at the . interim ` stage 
to include where only the quantum is 
disputed. This is directly against. even 
the_ earlier Division Bench. In our opi- 
nion it is not a` ‘eorrect~' statement otl 
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law. In our opinion what- influenced the 
learned Judge was the Full Bench 
judgment in D. C. M’s case (AIR 1972 
Delhi 275) which according to him, if a 
default is committed, almost ‘made it 
impossible’ for the tefiant to ‘avoid 
eviction -but that Full Bench however, 
has been modified in part by the. Sup- 
reme Court and therefore the _reasoning 
in this judgment cannot be accepted. 
We must express our dissent from such 
a view because this proposition will 
completely negate the very’ purpose‘ of 
Section 15 (1). In the very nature of 
things various defences by the alleged 
tenant on various points are bound- to 
be taken. Even Section 15 (3) pro- 
vides for an interim rate of rent to be 
fixed where rent is disputed and Sec- 
tion 15 (4) provides for payment of 
rent where dispute is as to’ the’ person 
or persons to whom the rent is pay- 
able. Thus the simple fact that a dis- 
pute has been rajsed does not oust the 
jurisdiction to pass an order under 


Section 15 (1). Of course the Rent 
Controller may in a. given 
case not pass ‘an _ order under 


Section 15 (1) of the Act if he feels 
that the circumstances so warrant be- 
cause an order under Section 15 (1) to 
pay to the landlord rent at the rate at 
which it was last paid is not. manda- 
tory but is directory. Vide (1970) 2 
SCR 390, M. M. Chawla v, J. S. Sethi. 
The reliance by the Division Bench and 
also Deshpande, J. on the observations 
of Shah, J. in M. M. Chawla’s case 
was also misplaced. In that case as the 
dispute was raised about the rent pay- 
able under Section 15 (3) the tenant 
contested that the standard rent: should 
be determined irrespective of the fact 
that an application for fixation of 
standard rent was barred under Section 
12. The Court held that Section 15 (3) 
only provides for fixation of interim 
rent to be paid at that rate till standard 
rent is determined, but thereby it is 
not implied that the standard rent is 
to be determined as an issue arising 
in an action for ejectment and held 
that a separate application under Sec- 
tion 12 will have to be filed and if such 
an application for fixation. of standard 
rent has become barred then Section 
15 (3) will be of no assistance, Thus 
re case has no -relevancy. 


The distinction ‘that - has - to be 
in mind is that though no doubt 
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under S. 15- (1) the Controller has -to 
Pass an- order directing the tenant :to. 
pay to the landlord:the rent at the rate 
at which it was last paid after:giving an 
opportunity: of being heard, it does not 
mean: that: all issues which may be. 
raised atithis point. of . time „must, be 
finally decided before passing an order. 
It is clear.: that in any application for 
eviction disputes may. be raised not 
only that the relationship of -landlord 
and tenant did not- exist but the dis- 
pute..with regard to.the rate of rent, 
the amount of. rent and -the party 
which is entitled to receive the: rent. 
Ram Parkash’s: case (1973: Ren CR 240) 
(Delhi) has accepted that the dispute 
about the amount of rent andthe party 
to. whom .they are payable are covered 
by sub-section (3) or sub-section. (4), 
and. order under Section 15 (1) can be 
passed, and the dispute -on these points 
ean’ be decided subsequently during 
the trial of the application. In Ram 
Narain case (AIR 1978 NOC 250) 
(Delhi) the bench went further and ac- 
cepted that it is not necessary to deter- 
mine the existence of relationship qua 
the landlord before passing an order 
under Section 15 (1). The only exception 
thus is whether the tenant admits him- 
self to be a tenant. We do not find 
any justification to make such a limited 
exception. We feel that for the purpose 
of passing an order under Section 
15 (1) no. exception can be made for 
any- particular kind of defence by the 
alleged tenant which will take away 
the jurisdication of the Rent Controller 
to pass an order under Section 15 (1). 
Whether the defence raised disputes the 
rate of rent, the amount payable or 
whether the relationship of landlord 
and tenant exists between the parties 
or whether the alleged tenant denies the 
tenancy qua the premises, are all ques- 
tions. of equal significance. Take an 
illustration where the landlord -claims 
arrears of Rs. 20,000/- and the tenant 
takes the plea that only Rs. 2,000/- is 

due. According to Ram Parkash’s case 
it will. be open to the Rent Controller 
to pass an order under’: Section 15 (1) 
on prima facie view of the matter that 
Rs. 20,000/- were due. and direct the 
said amount to be paid as arrears. The 
result will be that if the tenant was 
not to pay the said amount, his defence 
would be Hable to be struck off under 
Section 15 (7), ‘while even if | arrears 
are Rs, 500/- and the tenant 
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chooses: to deny the existence of ten- 
ancy, no order under Section 15 (1) can 
be passed. Is not the position anomal- 
ous. and untenable? Can it seriously be 
suggested that in the former case no 
prejudice is caused by passing an order 
under Section 15 (1) of the Act while 
it will be in the later case. This illu- 
stration will show the weakness of the 
conclusion in Ram Parkash’s case 
which seeks to exclude the power of 
passing an order under Section 15 (1) 
of the Act depending upon a particular 
type of defence. It should be appreciat- 
ed that the legislature has advisedly 
drawn a middle course in between 
checking extreme contumacy on the 
part of the tenant and giving him 
absolute immunity for the payment of 
rent during the proceedings. That is 
why in view of M. M. Chawla’s case 
(1970-2 SCR 390) an order under Sec- 
tion 15 (1) is not obligatory but is 
directory and it will be open to the 
Rent Controller to so modulate the 
relief in each case if on facts of that 
particular case it feels that an order 
under S. 15 (1) of the Act should be 
passed only finally. The difference be- 
tween the power to pass an order under 
Section 15 (1) and the propriety to 
pass an order under Section 15 (1) are 
two distinct and separate matters. (AIR 
1953 Cal 409) D. R. Gellatly v. J. R.W. 
Cannon: relied by Mr. Seth is of no 
assistance because the bench clearly 
found that the tenant had precluded 
himself by his own act from raising 
the plea against an order being passed 
under Section 14 (4) of the Act against 
him, apart from the fact that these 
observations were obiter. Om Parkash 
Gupta v. Dr. Rattan Singh, (1963) 65 
Puni LR 543 (SC): only recognised that 
Controller will no doubt have to 
determine the question of relationship 
of tenancy because a simple denial of 
relationship cannot oust the jurisdic- 
tion of tribunals and though the tri- 
bunals are of limited jurisdiction but 
they are tribunals of exclusive jurisdic- 
tion and their orders are final and not 
liable to be questioned in collateral 
proceedings like a separate suit for 
eviction or execution proceedings. 
But this authority does not de- 
cide as to what is to be the nature of 
evidence and proof required at the 
stage of passing an order under Sec- 
tion 15 (1) of the Act. No doubt if a 
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point is raised by the tenant like 
abatement of rent because he has been 
denied the full use of premises some 
sort of an enquiry will be necessary 
before an order under Section 15 (1) 
can be passed but the said enquiry may 
be based, as naturally it would be at 


that stage, on prima facie evidence. 
Vide Rajinder Pershad v. Suraj Mal 
(1973 Ren CJ 313): (AIR 1973 Delhi 


164). 


13. Another fallacy in the conclusion 
of Ram Parkash’s case (1973 Ren CR 
240) (Delhi) seems to flow from the 
fact in assuming as if in an applica- 
tion brought for recovery of possession 
on the ground specified in clause (a)of 
proviso to sub-section (1) of Section 14 
the whole proceedings terminate, the 
moment a payment is made by a ten- 


ant as required by sub-sections (1) andļ` 


(3) of Section 15, This is not the posi- 
tion in law. No doubt when proceed- 
ings under clause (af of Proviso to 
sub-section (1) of Section 14 are 
brought and if the tenant is not rais- 
ing any dispute and complies with an 
order under Section 15 (1) the pro- 
ceedings will terminate; but that will 
only be for the first time because the 
proviso to sub-section (2) of Section 14 
clearly provides that no tenant shall 
be entitled to the benefit under the 
sub-section if he again makes a default 
in the payment of rent of those pre- 
mises for three consecutive months, i.e. 
to say that if on subsequent occasions 
even if the tenant was to make pay- 
ment or deposit as required by Sec- 
tion 15 (1), he will not be able to avoid 
an order for recovery of possession un- 
less he was able to establish on merits 
at the final stage that he was not in 
default. Thus, it cannot be said that in 
all proceedings under clause (a) of 
proviso to sub-section (1) of Section 14 
proceedings terminate by the com- 
pliance of an order under Section 
15 (1) of the Act. In cases where evic- 
tion proceedings on the ground of non- 
payment of rent are brought the only 
result of complying with order under 
Section 15 (1) is that the defence of 
the tenant may not be struck off under 
Section 15 (7) and he will, therefore, 
be entitled to defend the application on 
merits; that is why the importance of 
maintaining a clear distinction between 
an order which is to be passed under 
Section 15 (1) at the interim stage on 
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a prima facie view of- the matter | and 
an order which is.to be passed dispos- 
ing of the application for eviction final- 
ly after full evidence has been led has 
to be appreciated. The so-called appre- 
hension of irreparable harm and injury 
mentioned in Ram Parkash’s case are 
problems common to all applications 
where interim injunctions and orders 
are sought. It is normal routine that 
in large number of cases interim in- 
junctions are given ona prima facie 
view of the matter. Sometimes a party 
may be prohibited, from selling an 
article, in an action for passing off.or 
infringement of trade mark filed 
apainst him. Sometimes a party may 
be prohibited from alienating property 
(land thus losing a good bargain) if a 
dispute is raised as to the title of the 
property. It is possible that in these 
cases ultimately the party which has 
obtained the injunction may fail on 
merits but nobody _has yet suggested 
that because of that eventuality and 
the possibility of a strain on the party 
against whom injunction is given, no 
interim injunction should be given un- 
less the case is finally decided. Simi- 
larly in the present case where an ap- 
plication is brought for recovery of 
possession it would work great injus- 
tice and hardship if by the mere de- 
vice of raising a defence of denial of 
tenancy qua the premises the alleged 
tenant was able to avoid payment of 
rent during the pendency of the evic- 
tion application. This would be putting 
a premium on vexatious and irrespon- 
sible defences being taken by the ten- 
ant with impunity. It is not as if the 
mere allegation and ipse dixit of the 
landlord as to the arrears of rent or 
the rate of rent are to be accepted as 
absolute truth by the Rent Controller 
-when passing an order under Section 
15 (1) of the Act. The Rent Controler 
has full power to modulate its order 
keeping in view the kind of evidence 
that is prima facie put forth before it 
at the time of passing an order under 
Section 15 (1). It can even refuse to 
pass an order and, therefore, any such 
apprehension of grave prejudice to the 
tenant imagined in Ram Parkash’s case 
seems to us to be too far-fetched and 
of no practical significance. 


44. There is another reason why we 


feel that there is no injustice in hold- 


ing that an order under Section 15 (1) 
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of the Act can be passed without fully 
deciding the issues raised in the main 
petition. The reason is that the Full 
Bench view of this Court which had 
held that if an order under . Section 
15 (1) of the Act is not complied with 
there will be an automatic order of 
eviction, is no longer good law in view 
of the Supreme Court decision in Hem 
Chand v. Delhi Cloth and General Mills 
Co. Lid. (1977) 3 SCC 483: (AIR 1977 
SC 1986) wherein- it has been held 
that the view of the Full Bench of the 
High Court in the present case that the 
Controller has no power to condone the 
failure of the tenant to pay arrears of 
rent as required under Section 15 (1) 
-is correct. But the Full Bench was in 
error in holding that the right to ob- 
tain an order for recovery of posses- 
sion accrued to the landlord. In the 
event of the tenant failing to comply 
with the order under Section 15 (1) the 
application for eviction will have to be 
heard giving an opportunity to the 
tenant, if his defence is not struck out 
under Section 15 (7) and without hear- 
ing the tenant if his defence is struck 
out, 

15. Thus the rigour of non-compli- 
ance of order under Section 15 (1) is 
not as disastrous as was contemplated 
by Ram Parkash’s case (1973 Ren CR 
240) (Delhi). Further it has been held 
by a bench of this Court in Kehar 
Singh v. Raghunandan Saran Ashok 
Saran ((1978) 1 Ren CJ 530): (AIR 
1978 Delhi 236) that an order under 
Section 15 (1) need not be appealed 
against and that it will be open to the 
party to challenge the said order in the 
final order of eviction that may be 
passed. Thus, it is not as if an order 
under Section 15 (1) of. the Act passed 
on the basis of prima facie evidence 
will become immune from challenge if 
not immediately appealed against. A 
party may rest after an order has been 
passed under Section 15 (1) and chal- 
lenge the same in an appeal against the 
fal order passed on application for 
eviction, This again highlights that 
there are not those grave consequences 
of non-challenging of order under S. 
15 (1) of the Act, at the initial stage 
In our view, therefore, Ram Parkash’s 
case was wrongly decided in so far as 
it limited the jurisdiction of the Rent 
Controller to pass an order under Sec- 
tion 15.(1).of the Act on prima facie 
view of the matter in a case where the 
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alleged ` tenant denied his tenancy qua 
the preniises, We are in agreement with 
the - view expressed in ‘Ram Narain’s 
case (AIR 1978 © NOC ` 250) (Delhi) that 
án order under ‘Séetion -- 15 (1) -òf the 
Act can:be` passed on a prima facie 
view:- We, therefore, ‘hold that: it is 
open to the Rent Controller fo pass an 
order under’ Section 15 (1) of the- 
on a prima facie view of the evidence 
even in a- case where the alleged ten- 
ant denies the existence ‘of the tenancy 
qua the' premises. In-so saying we wish 
to clarify that the order’ under Section 
15 (1) of the Act is final so far as 
Section 15 (1) is concerned, though it is 
not final so far as the application on 


merits is concerned.. This means that it- 


will be open to the parties fo lead evi- 
dence even on those points on which 
prima facie evidence may ‘have been 
given before passing an order under 
Section 15 (1) of the Act. Prima facie 
determination of matter does not mean 
that order ‘under Section 15 (1) will be 
passed again, All that it means is that 
full evidence may not be taken at this 
interim stage. We answer the reference 
accordingly. 

16. On merits the appellant -has no 
ċase even on the limited rule laid down 
in Ram Parkash’s case. In the evic- 
tion application it was -stated that the 
premises were let out to the appellant 
on 1-10-1971. The appellant in -the re- 
ply to the eviction application took 
the stand that the land underneath the 
superstructure vested in the -Delhi 
Development Authority and that previ- 
ously it vested in Delhi Improvement 
Trust which had cancelled the lease in 
favour of the respondent on 7-3-1944 
and Improvement- Trust had entered 


into possession of the premises. It has 
- further stated that the DÐ. D. A. -later 
on filed a suit for ejectment and ob- 


tained a decree against the respondent 
and the appeal was also dismissed 
sometime in 1947. The further support 
to this argument was sought to be 
built up by pleading that on 12-3-1974 
Mr. Chakravarty, Estate Officer, D.D.A. 
had passed an order directing the ap- 
pellant to pay rent and damages to 
D. D. A. and that he had paid the en- 
tire rent from Ist -of January 1961 
up to 31-3-1974 to D` D. A. ‘Thus 
D. D. A. had a superior title ‘and the 
respondent could not claim to maintain 
the eviction petition. “There was no 
» Speaie ‘denial of the fact that he was 
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inducted ` in pursuance -of . rent note. 
We feel‘ that it would broadly -be not 
open to the appellant to. challenge -: the 
title of ‘the respondent, That apart 
even the foundation for this challenge 
fails in view of the- judgment -of Mr. 
P, P. R.. Sawhney District Judge, dated 
18-2-1963 against the: earlier proceed-: 
ing taken against’ the predecessor-in-. 
interest -of the ‘respondent! under. the 
Public: - Premises. (Eviction of Unauth-~-’- 
orised Occupants) Act, by which the 
learned District Judge noticed. that: 
though there was a suit for eviction 
against the . predecessor-in-interest of 
respondent later on there was some 
kind of. compromise and. the predeces-— 
sor-in-interest of the - respondent had 
continued to remain in - possession of 
the land. It was, therefore. held-that 
the D. D. A. had kept quiet over the 
continuous possession of the respondent 
of land in dispute for 14 years and the: 
predecessor-in-interest © of respondent ' 
had even paid the time barred amount. 
By the said judgment the possession of: 
the respondent over the land łn dispute 
was held to be proved. Thus the fact: 
that the possession was taken back by 
the D.D.A, has not been firmly establish- 
ed in the case. But what is of signi- 
ficance is that the ‘appellant does not 
dispute that he is a tenant of the land 


` in dispute. He, therefore,--is not deny-| 


ing his relationship’ of being a tenant 
in regard to the. premisés. In that case 
even Ram Parkash’s case will not come 
to his aid because in that case ‘where 
the tenant admitted his tenancy qua 
the premises and his contention only 
was that the respondent was not the’ 
only landlord if was held ‘that an 
order under Section 15 (4) could be 
passed because it was a case ‘where 
what was disputed was as‘to the per- 
son or persons to whom the rent ig 
payable. In the present case the Rent 
Controller and the Tribunal saw no 
reason as to why the respondent should 
be deprived of receiving the rent dur- 
ing the pendency of the proceedings 
and, therefore; passed an order under 
Section 15 (1). No objection can be 
raised on merits fo such an -order, 

17. Asa résult the appeal fails and 
is dismissed but with no order’ as to 
costs. Parties- are directed :‘to appear be- 
fore the Rent Controller on May 28, 
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7 G. R. LUTHRA, J? ` 
. Mis. B. B. Alu Co. and another, Plaintiffs 
v. Mis. Suider Lal Taneja: fr Sons and Oier, 
Defendants: 
Suit No. 1486 of 1979, Dj- 19- 5-1981. 


Contract Act (9 of 1872), S. 213 — Suit 
for rendition of accounts — It is maintainable 
even at the instance of agent on equitable 
considerations.. 

An agent can sue for rendition of accounts 
if he does not possess accounts to enable 
him to determine his claim for com- 
mission or where his remuneration depends 
upon the extent of dealing which are not 
known to him or where he cannot be aware 
‘of the extent of the amount due to him un- 
less accounts of his principal are gone into. 
AIR 1967 SC 333, Rel. on. (Para 10) 

Where the defendants though entered into 
a contract: for supply of potatoes with .the 
military authorities, entrusted the job’ of 
supplying to -plaintiff-finm - by. agreeing to 
enable the plaintiff to receive 90% of the 
price and as final settlement was to receive 
2% commission: and expenses incurred but 
failed to enable the plaintiff to receive 90% 
as agreed and themselves received the entire 

payment a suit by plaintiff for Tendition. of 
aecounts would be maintainable- as the de- 
fendants alone knew the entire. payments re- 
ceived by them and the expenditure incurred 
by them in respect of the goods supplied’ and 
the commission Pde to them could be 
calculated ‘by the defendants alone. Case 
law discussed. (Para 12) 
Cases Referred: . Chronological Paras 
AIR 1967 SC 333 $ 
AIR 1960 Andh Pra 13 
AIR 1960 Punj' 607 
AIR 1954 Nag 300 
AIR 1954 Punj 176: 56 Pon IR 135 
AIR 1946 Lah 82 
AIR 1933 Lah 483- 11 


» Daya Kishan, for Plaintiffs; C.,.B. Thanai 
with K. B. Soni,.. for Defendants. ,. 

ORDER :— The plaintiffs: brought. the pre- 
sent suit for rendition of accounts by the 
defendants pertaining to. the. supply -of . freah 
potatoes to: the Army and -for grant of final 
decree for payment of such amount as may 
be found due to the former from the latter. 

2. The allegations of the. plaintiffs briefty 
are as follows: Messrs B. B. Alu Company, 
plaintiff No. 1 is a partnership concern duly 
registered under the Indian. Partnership Act 
and Sbri- Sundershan Lal Gupta is 
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the partners of the same. Plaintiff No. 2 
Ram Kumar is the sole: proprietor. of M/s. 
Delhi Potatoes. Company.. ‘The firm’ plain- 
tiff No. 1-and M/s,. Delhi’ Potatoes Supply 
Co. are sister: concerns and they. are carrying 
on the. business of commission agents of 
potatoes, fruits and vegetables. 

3. Defendanis Nos. 2 and 3 are father and 
son respectively and ‘they are carrying on 
business under the name M/s. Sunder Lal 
Taneja & Sons defendant No. 1. Defendants 
secured, in the name of defendant No. 1, a 
contract for the supply of fresh potatoes to 
Army at Delhi for the period from Ociober 2, 
1977 to September 30, 1978. They approach- 
ed the plaintiffs and requested the latter to 
make supply of the said potatoes on their 
behalf. An agreement dated October 10, 1977 
was entered into between the parties. Ac- 
cording to that agreement, inter alia, defen- 
dants were ‘to make arrangements to auth- 
Orise -and empower ‘the plaintiffs to collect 
periodically cheques for 90% of the pay- 
ment due from Army authorities. Defen- 
dants had to obtain payment of balance 10% 
and‘ and hand over the same to the plain- 


; tiffs after making deductions of commission 


@ 2% and actual expenses’ incurred by the 
defendants. 

4. Defendants, however, did not’ authorise 
the plaintiff to receive 90% of the payment 
The plaintiffs made the entire supply of the 
potatoes, Result was that the entire payment 
was received by the defendants. They paid 
near about a sum of Rs. 4,40,000 to the 
plaintiff which included a sum of Rupees 
87,620.76 in respect of other contract, 

5. It were the defendants who were to 
keep accounts of the potatoes. According to 
the agreement dated October 10, 1977 they 
were entitled to commission @. 2% and also. 
the expenses incurred by them. Further, de- 
fendants contrary to the terms of the agree- 
ment, did not authorise the plaintifis to re- 
ceive 90% of the payment, Hence defendants 
were liable to render acconnts. 


6 Defendants contested the suit. ` Accord- 
ing to them Delhi Potatoes Supply Company 
and -B...B. Alu Company were two different 
names of the same concern and that it was 
wrongly. stated. by the plaintiffs that they 
were: different, . but sister concerns. They 
denied that’ there was any privity of contract 
between plaintiff No. 2 and them. ‘They 
alleged ‘that contract was between them on 
one hand and one S. L. Gupta, as sole pro- — 
Prietor of. the concern known as Delhi Pota- 
toes Supply:Company alias: B. B. Ain Com- 
pany, on' the other hand) -They contended 
that the ‘plaintiffs had committed breach of 
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_ contract inasmuch as they had failed to 
supply potatoes in accordance. with the agree- 
ment dated October 10, 1977. They pleaded 
that the suit for rendition of accounts was 
not legally- maintainable inasmuch as there 
was neither any privity of contract nor any 
relationship of principal and an agent be- 
tween the parties. 
- 7, Following preliminary issue was fram- 
ed on February: 10, 1981 :— 

1. Whether the present suit for rendition 
of accounts is maintainable ? : 

8. Arguments have been heard on that 
issue. ` 
ISSUE No. 1. 


9. There is no doubt and it was also 
common ground between the parties at the 
time of arguments that for the purpose of 
deciding maintainability of a suit only the 
allegations contained in the plaint are to be 
taken as correct. Of course, when the suit 
proceeds on merits. Therefore, for the pur- 
pose of deciding this issue assertions of the 
plaintiff are being presumed to be.correct. 

10. In Narandas Morardas Gajiwala v. 
S. P. A. M. Papammal; AIR 1967 SC 333, it 
is laid down that according to Section 213 > 
of the Contract Act .a principal has legal 
right to bring a suit for rendition of account 
against an agent but that does not mean that 
in no other case suit for rendition of ac- 
counts can be brought because statute is not 
exhaustive and the right of the agent to sue 
the principal for rendition of accounts is 
equitable ‘one arising under special circum- 
stances although it is not statutory right. It 
was further held that an agent can sue for 
rendition of accounts if he does: not possess ~ 
accounts to enable him to determine his 


claims for commission or where his remune- ` 


ration depends upon the extent of dealing 
which are not known to him or where he 
cannot be aware of the extent of the amount 
due to him unless accounts of his principal 
are gone into. 

11. Similar view was expressed in firm 
Diwan Chand Sant Ram v, Bhagat Ram, AIR 
1946 Lah 82 and it was held that suit for 
accounts is not maintainable unless it is the 
only relief by which plaintiff can assert his 
legal rights. Same was the view expressed by 
the Punjab High Court in The Punjab 
National Bank Ltd. v. Kirpa Ram, (1954) 
56 Pun LR 135 : (AIR 1954 Punj 176) and 
in Life Insurance Corporation of India v. 
Gurdial Singh AIR 1960 Punj. 607. Same 
was the view taken in Basant Kumar Mishra 
v.. Roshan Lal Shrivastava, AIR _.1954 Nag 
_ 300 in-Vz.G..Sarma and Co. Firm v. Friends 
and Co., 
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‘calculate the commission payable to 


AIR +1960 Andh ‘Pra 13 and in - 


A.L R. 


Ram .Lal Kapur v. . Asian Commercial As- 
surance Co: Ltd., AIR 1933 Lah 483.. 


12. It is, therefore, clear frorn the above 
that right to claim rendition of accounts is 
an unusual form of relief but the same must 
be granted when the relations between the 
parties and the circumstances are such that 
such relief is only one which will enable 
plaintiff to satisfactorily assert bis legal 
rights. In the present case, as the allegations 
of the plaintiff are, defendants contrary to 
the agreement dated October 10, 1977, did 
not -enable the plaintiff to receive 90% of 
the price of the potatoes supplied. Therefore, 
it was within the knowledge of the defen- 
dants as to how much money was received 
in respect of the supplies. Then defendant 
is entitled to commission @ 2% of the total 
supply and also necessary expenses incurred. 
When the defendants only know the entire 
payments received by them they alone can 
them. 
Further it is within the knowledge of the de- 
fendants as to. how much expenditure was 
incurred by them in connection with supply 
of potatoes to the Army. Hence,,. plaintiffs 
in the present case cannot satisfactorily assert 
their rights and cannot calculate any ‘specific 
amount payable. to them unless and until de- 
fendants render the accounts. . That being so, 
suit for accounts is maintainable. 


13. Issue is decided accordingly. 


14. Now for. framing of issue to come up 
on May 26, 1981. 
Order accordingly. 
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Sanjiv Prakash and others, Petitioners 
v, New Delhi Municipal Committee and 


‘others, Respondents. 


Civil Writ Nos. 670, 156, 590, 684, 763 
to 777, 811 to 817, 820 and 932 to 937 of 
1980, D/- 29-5-1981. ae 

Constitution of India, Arts. 14, 19 and 
296 — Construction of shopping complex 
by Municipal Committee — Allotment of 
shops on trade zoning system — Some 
allottees only were required to adhere to 
zoning. system — It amounts to discrimi- 
nation. . a l ; 

It is now well settled that the Govern- 
ment or the State cannot act arbitrarily 
while entering into contract. When once 
the scheme of zoning is given. up while 
making allotments to some stali holders 
and:allotments to’ Mini Market Stalls, it 
I 


GY/GY/D200/81/MVJ 


1981. -Sanjiv Prakash. v. New Delhi Mpl: Committee 


would. be arbitrary. as well-as. irrational: 
to insist that the other- allottees in. the 
same market should continue to. be sub- 
ject to the zoning system, The market is 
under one roof. The shops are contiguous 
to each other, Thus when some‘ stall 
holders and the Mini Market stall holders 
are not obliged to adhere to the trading 
restriction zones it will be arbitrary on 
the part of the Committee to insist that 
the petitioners and other similar allottees: 
should continue to stick to the trades for 
which the shops: had been allotted to 
them. AIR 1979 SC 1628 Applied. ; 
. new - (Para 19) 
Initially the Road stall holders might 
have formed a different class for the pur- 
pose of allotment. These former stall 
holders were offered shops at the reserv- 
ed rates. It was open to the stall holders 
whether to accept the allotment or not. 
Once shops have been allotted to them 


they have thereafter to be treated simi-. 


larly to the other allottees as far as 
the terms and conditions for carrying on 
the trade are concerned. There can be 
no possible objection to shops: being al- 
lotted to stall holders at -a concessional 
rate, What is objectionable 'is that in the 
manner of carrying on-of the trade these 
shopkeepers are ‘not being treated at 
par with other -allottees. The decision of 
the Committee of . continuing to impose 
the restriction of trade zone on the peti- 
tioners is clearly violative of Article 14. 
At the time when tenders'were invited 
the question of discrimination did not 
arise because, at: that time, all the shops 
were included in the zoning system. It 
is only when preferential treatment was 
given to the stall holders and the allot- 
tees of the Mini Market that the peti- 
tioners were discriminated against. To 
put it differently, after allotment had 
been made without zoning restrictions in 
favour of stall holders and the Mini Mar- 
ket stall holders the decision not to per- 
mit the petitioners to deviate from the 
zoning system is clearly an arbitrary de- 
cision. An arbitrary decision is per se 
violative of Article 14. (Para 19) 

Further, a restriction which may origi- 
nally be reasonable may subsequently be 
regarded as unreasonable. Carrying on of 
the trade zonewise might have been a 
reasonable restriction at the time when 
the tenders were invited. It is evident 
that the Committee did. not feel that the 
trade zoning was necessary ` any longer 
for otherwise there- was no reason as to 
-why the Road stall holders and the Mini 
Market allottees should: have been’ per- 
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mitted not to adhere.to the zoning sys- 
tem. In view.of the fact that majority of 
the shopkeepers are either not required 


to or are not complying with the zoning ‘ 


system, and as the non-compliance of the 
zoning system is not causing any pre- 
judice to the Committee, its insistence of 
continuing the zoning system prima facie 
appears to be unreasonable. i 

f (Para 19) 


It is also difficult to believe that the 
system of zoning did not play a part in 
the making of offers by the applicants. 
The mere fact that in the “salient fea- 
tures” annexed to the tender there is no 
mention of the zoning system does not 
mean that the zoning system was not an 
essential part of the market. Actually the 
very fact that the Committee is insisting 
on the allottees to conform to the zoning 
system tends to show that the commit- 
tee did regard the zoning system as an 
essential part of the market. (Para 20) 


Some allottees have adhered to the 
zoning condition which has -been impos- 
ed on them. They cannot be made to 
suffer if any loss has been sustained by 
them. Whether any loss has been suffer- 
ed by them or not cannot be gone into 
in the writ proceedings. If, however, any 
loss has been suffered by them on account 
of the other shopkeepers not following 
the zoning system then they would be 
entitled to the reduction of the licence 


fee. _ (Para 24) 
Cases Referred: Chronological Paras 
AIR 1981 SC 487 19 
(1981) 2 SCC 410 i 2r 
AIR 1980 Mad 130 (FB) 24 
AIR 1979 SC 1628 19 


AIR 1975 SC 360:1975 Tax LR 1285 19 
AIR 1974 SC 555: 1974 Lab IC 427 19 
AIR 1972 SC 1816: 1972 Tax LR 2298 19 
AIR 1967 SC 1643: 1967 All LJ 813 19 


AIR 1966 SC 334 i 21 
AIR 1961 SC 1602 19 
AIR 1959 SC 1124 19 


(1933) 78 Law Ed 940: 291 US 502, Leo 
Nebbia v, People of the State of New 
York 19 
Bawa Shiv Charan Singh and Bisham- 

ber Lal, for Petitioners; M. C. Bhandare, 

Sr. Advocate with R. L. Tandon, `S. M. 

Suri and K. C. Mittal, Bishamber Lal, 

O. P. Sharma, Manohar Lal, L. C. Vatsa, 

Khalil Ahmed, Mela Ram, P. P. Rao, Sr. 

Advocate with Maheshwar Dayal, R. C. 

Mey and R. ‘Venkatramani, for Respon- 

ents 


-ORDER:— ‘This judgment will dispose 


of Civil: writ. Nos. 156, 590, 670,- 684, 783 


262 Deihé 


to 777, $11 to $17, 820, 992 ta 937 of 1980: 
filed various altottees: of shops. in: a 
Shopping ia ain ae nabs as Palika 


OE The ‘construction “of Palika Bazar’ 
was taken in -kand by the respondent- 
Committee some time im the year 1976. 
According to the learned counsel for the 
respondent initially it was envisaged that 
the shops which would be constructed in 
Palika Bazar, which market was to be 
fully airconditioned, would be allotted’ by. 
inviting tenders from the public, Subse- 
quently it appears that the policy of the 
respondent-Committee changed. Tt. was 
decided that the shops in the said Shop- 
ping Complex should be allotted, by way 
of providing alternative accommodation, 
to the stall holders who had been carry- 
ing on their business since the year 1950. 
These, stall holders were those who had 
put up stalls. atthe Panchkuin Road, Jan-. 
path and also fo Tibetans who had put 
up their stalls at Janpath and in addi- 
tion thereto if was also to accommodate 
some stal! holdérs of Connaught Cireus. 

3. After the Complex was ready if 
appears that the Tibetan Market Associa- 
tion ‘as well as the Janpath Traders Asso- 
ciation objected to shifting to Patka 
Bazar. Ultimately, it is only the stall 
holders of Panchkuin: Road who. gave the 
concurremce for shifting: to the newly 
constructed Shopping Complex: H was 
accordingly decided by the Committee 
that 98 shops should be reserved in the 
Shopping Complex for providing alter- 
native accommodation to the stall holders. 
of Panchkuin. Road. It was further decid- 
ed by the respondent-Committee that- in 
the first phase 177 shops: should be allot- 
ted by inviting tenders,- ' 

A itis an admitted case of the parè 
` ties that tender notice in respect’ of al- 
lotment on licence basis of 177 shops was 
issued and widely published in. various: 
newspapers. In the edeerineneat it iii 

e on Col, 2) +7 o 
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inter alia, stated - ‘that these 

identified in seven ghee eh 
(i) General Shops (2) Shope with 1% feet 
front space G$ Shops with water’ con- 
nections (4) Shops with water connection 






to be made for individual shops, It was 
further stated that the reserve shops 


10th August, 1978 and they were to be 
opened. on that very day at 3 P.M. 


5. One of- the terms contained in the 
aforesaid: terms and conditions. of: atlot- 
ment, being term. No, a0 reads., as fol- 

“Only sih trades as enéhtioned in the 
trade zoning plan shall be permitted to 
be run in-the shop. A eopy of the details 
of the trade zoning’ is appended to this 
document as appendix ‘A’,”” 


In the aforesaid appendix ‘A’ all. the 306 


- shops which were there in the Shopping 


Complex were included,. AH of these 
shops. were put into five different zones, 
It. may .be: noticed..that 98 shops which 
had been decided to be reserved for 
Panchkuin. Road. stall holders were not 
excluded. from appendix ‘A’, Fhe, particus 
lars. ef. these: shops are as: under 


Zone T-A (H shops} Zone LB (84 sherd 
Permissible trades; + ; `~ Permissible mana 
o l 3 É, Hair: dressing. .._ 
bye rs 2. Photo studios. . ; 
Conf ectionar Yi y z 3 Elower pS - 
_-3, Frutts, ES ou, hs 1O, oc 4 Beauty Parlour. ts 
. 4. Sweets & Candies, — ZOOG B Mint health club eee 
B, Snack Bars, Cu o a wes ~ a @& Whe & Provision Stora, “R 
i ZONE 2 @7 sHops—47% shops with ToftsP 
Se E e A ee- 
B Fas S ; ` E tee % Clothes, ; E as oe 


See & Hie | 
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ZONE 3 {54 shops on first floor, 14 shops with lofts}. 
“1. Cosmetics. - a 7. Handicrafts, 
2. -Musie & Records, 8. Jewellers. 
3. Sports. ~. _ 8..Chemist. 
4. Toys & Gifts, : 10.. Tobacco. 
5. Boutique. li. Banks. 
6. Pottery, 12. Book Stores, 
ZONE 4 (127 shops) 
1. Electric goods, 10. Bags. 
2. Leather goods, 11. Furniture show rooms, 
3. Tailors, 12. Building trade show rooms, 
4. Provision Stores, 13. House hold goods. 
5. Shoes. 14. Stationery 
6. Electronics, 15, Travel agents. 
7. Lamp Shades, 16. Property agents. 
8. T. V./Radio. 17. Dry cleaning shop, 
9. Crockery/cutlery, 18. Optician.” 


The aforesaid zones, were also demarcat- 
ed on the plan of the Shopping Complex 
which had been prepared by the respon- 
dent-Committee. As per the plan, which 
has been placed on record by the re- 
spondent-Committee, every shop in the 
said Shopping Complex, including the 98 
shops meant for Panchkuin Road stall 
holders, was included in one zone or the 
other, There were two areas in the said 
plan which. were not included in any 
zone, These two areas were reserved for 
“Tibetan Stall” and “Vender Stall”. In 
the application forms the tenderers were 
required to state the trade which they 
proposed to run in the shop. In the forms 
itself one of the nótes which was added 
was as follows:— 


“Only such trades as mentioned in the 
trade zoning plan shall be permitted.” 


The applicant was also required to give 
an undertaking that he had carefully 
read the memorandum of information and 
the terms and conditions of the allotment 
and that he agreed to abide by the same. 
The shops were to be given on licence for 
a period of five years and thereafter the 
licence was renewable, subject to in- 
crease in the licence fee by 10%, and on 
such terms and conditions as may be laid 
down by the respondent-Committee. Tt 
might here be stated that in respect of 
all the shops, for which the tenders were 
invited, different reserve prices were fix- 
ed and these reserve prices were much 
less than the prices which were quoted 
by the tenderers. 


6, Ali the petitioners, in the 33 writ 
petitions which are before me, filed their 
tenders within the stipulated period. 
Each one of the petitioners indicated the 
trade which he wanted to run in a shop 


which would be allotted to him. Peti- 
tioners in Civil Writ Nos. 156, 590, 670, 
767, 769, 772, 777, 811, 814, 815, 932 and 
935 were allotted shops prior to 22nd 
November, 1978. The other petitioners 
were allotted shops subsequent to that 
date. The relevance of the date, namely, 
of 22nd November, 1978, is that on that 
day shops were allotted to 70 out of the 
98 stall holders who were at Panchkuin 
Road. 

7. In the letter of allotment to the 
tenderers the trade which they could 
carry on in the shop whica was allotted 
to them was specifically mentioned. As 
far as the Panchkuin Road stall holders 
were concerned, they were not required 
to adhere to the zoning system. It was, 
however, specifically provided in the 
licence deeds in favour of the Panchkuin 
Road stall holders that they could carry 
on only those trades which were specifi- 
cally mentioned in the aforesaid appen- 
dix ‘A’ to the terms and conditions of 
allotment, In other words, the Panchkuin 
Road stall holders could not carry on 
whatever trade they liked but, at the 
same time, they were not subjected to the 
zoning restriction and the only restric- 
tion which was imposed on them was that 
they had to carry on only the permissible 
trades, 

8. As already noted above, the Tibe- 
tan stall-holders of Janpath did not 
agree to shift to Palika Bazar. In the 
Place which was reserved in the Palika 
Bazar for the Tibetan stall holders a Mini 
Market was constructed some time in the 
years 1978-78. The Mini Market was also 
constructed in the area which was re- 
served for “venders stalls”, It is admitted 
that the total number of stalls in the 
Mini Market in both the areas. is 5g.. It 
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is further admitted that the allottees of 
the stalls in the Mini Market are not sub- 
jected to any zoning system but, like the 
Panchkuin Road allottees, they are per- 
mitted to carry on only those trades 
which are permissible and are enumerat- 
ed in the aforesaid Appendix ‘A’. It will 
be seen that neither the Panchkuin Road 
allottees nor the allottees in the Mini 
Market, were subjected to any trade zon- 
ing system, but all the other  allottees 
were required to adhere to the zoning 
system, which meant that they could 
carry on only those trades which were 
specified in their licence deeds and they 
could not change the type of business 
which was so specified. 


9. Except for the petitioners in C. W. 
Nos. 156, 590 and 684 of 1980 the other 
petitioners are those who changed the 
type of business which they had been 
licensed for. The new business, however, 
which has been started by them at the 
shops which were allotted, it is admitted, 
is such which is permissible in the Palika 
Bazar as per appendix ‘A’, but is not 
permissible to be carried out within the 


same zone in which they had been allot- ' 


ted shops. For example, some of the peti- 
tioners who had been allotted shops in 
Zone 4have changed their trade and are 
now carrying on businesses which are 
permissible tobe carried out in the other 
zones, /These petitioners have been serv- 
ed with notices by the respondent-Com- 
mittee for showing cause as to why the 
licences should not be cancelled. In the 
writ petitions filed by all these peti- 
tioners the challenge is to the aforesaid 
show cause notices, These petitioners 
have also prayed that the respondent 
should not enforce the zonal system and 
nor should it enforce the clause in the 
liccnce deed regarding the carrying on 
of a particular business in a particular 
zone as described in the licence agree- 
ment. . In addition to the aforesaid re- 


lief, the petitioners in Civil Writ Nos. 
590 and 670 of 1980 have prayed for 
two further reliefs. These petitioners 


have prayed that directions should be 
issued to the respondent to give 12 
feet front space to the petitioners and 
further the respondent should not en- 
force the payment of the agreed licence 
fee but should fix a reasonable licence 
fee/rent in consonance with fundamen- 
tal rule 45 and furthermore any excess 
which might have been paid on account 
of such re-fixation should be refunded 
to them, - 
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.10. The cases of Ramesh Kumar ın 
C. W. 156 G. R. Simon in C. W. 590 and 
of Neelam Gupta in C. W. 684 of 1989, 
are slightly different, None of these two 
allottees have violated the zoning sys- 
tem. .The prayer made by them in the 
writ petitions is for the enforcement of 
the zoning system and in the alternative, 
for the reduction of the licence fee, In 
addition thereto Neelam Gupta.in C. W. 
684, has also prayed that 12 feet space 
in front of the shop should be given to 
her. It is, inter alia, contended by both 
these petitioners that they agreed to pay ` 
higher licence fee in order that they 
may be able to get a shop allotted in a 
zone of their choice and one of the main 
factors which weighed with them was 
the applicability of the zoning system. 
It is contended by these petitioners that 
the number of customers to their shops 
decreased because some of the allottees 
of shops in the other zones started doing 
similar business to the one of the peti- 
tioners, though strictly according to the 
zoning system they were not permitted 
to do so. These petitioners have invok- 
ed the principle of promissory estoppel. 
It has been contended by them that the 
respondent had specifically and unam- 
biguously represented, through the terms 
conditions of allotment, of the permis- 
sible trades being carried on in each 
zone and the respondent had failed to 
discharge its duty by permitting the 
zonal system not being strictly adhered 
to by the other shopkeepers including 
the Panchkuin Road allottees and the 
allottees in the Mini Market. It is fur- 
ther contended by these petitioners that 
on account of the failure of the respon- 
dent to enforce the trade restrictions 
the petitioners have suffered huge los- 
ses and their business prospects have 
been adversely and prejudicially affected. 
These petitioners have accordingly pray- 
ed for the strict enforgement of the 
zoning system with regard to all the 
shops in the Palika Bazar. They have 
also prayed for the reduction of the 
licence fee, 

11. On the aforesaid writ petitions 
being filed, an application under Order 
1 Rule 10 and Section 151 C. P. C. be- 
ing C. M. No. 2613 of 1980 was filed in 
Civil Writ No. 670 of. 1980. By this ap- 
plication it was prayed that the allottees 
in respect of 314 shops and allottees in 
the Mini Market should be impleaded as 
a party so that any judgment which is 
delivered by this. Court is final and 
binding on all the allottees. By my order 
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dated 26th November, 1980 the prayer 
was allowed and all the allottees of 
different shops and stalls ın Palika 
Bazar were impleaded as parties, The 
writ petitions were set down for hear- 
ing after all the newly added respon- 
dents had been duly served, ' 


12, The writ petitions came up for 
hearing on 9th and 10th February, 1981. 
During the course of arguments it was 
found that approximately only 1/4th of 
the shopkeepers to whom the shops had 
been allotted were carrying on trade in 
conformity with the zoning system. 
Having regard to the conflicting in- 
terests, and in view of the cealities of 
the situation, it was thought at that 
ume, and it was agreed to by the peti- 
tioners, that either of the following 
two solutions would be agreeable to the 
petilioners :— 

“(a) The respondent-Committee strict- 
ly enforces the zoning system jin re- 
spect of the entire Shopping Complex, 
including the Mini Market and the 98 
shops which had been allotted to the 
Panchkuin Road stall-holders. In the 
event ofthe zoning system being strict- 
ly enforced the petitioners will also 
comply with the zoning system and 
would pay the agreed licence fee, 

(b) In the alternative the zoning sys- 
tem may be done away with. AN the 
allottees should be permitted to carry 
out any of the trades mentioned in An- 
n°xure A to the invitation to tender and 
they should be prohibited from earrying 
out any other trade. The Committee 
should re-fix the licence fee payable 
which should be fair and having regard 
to the changed circumstances and after 
giving a reasonable opportunity to the 
allottees to be heard. Under no circums- 
tances should the licence fee so re-fixed 
should be higher than the agreed licence 
fee which was payable by them as per 
the tender. This re-fixation of licence 
fee would not take place in the case of 
the Panchkuin Road stall-holders, who 
would be entitled to pay the preferen- 
tial rate of licence fee which is not a 
subject matter of this dispute.” 

The learned counsel for the respondent 
wanted time as he felt that final decision 
_ as to whether anyone of the two alter- 
natives was acceptable or not could only 
be taken by the Administrator. There- 
after the petitions were adjourned twice. 
On 14th April, 1981 the learned counsel 
on behalf of the respondent stated that 
due. to some misunderstanding — the 


' Sanjiv Prakash v. New Delhi Mpl. Committee 


Dethi 285 


papers and the order of the Court had 


never been forwarded to the Lt. Gov- 
ernor for his opinion, It was clarified by 
my order dated 14t’ April, 1981 that the 
papers: were to be ant to the Lt. Gov- 
ernor for his opiniun as to whether any 
of the aforesaid two solutions put forth 
in the order dated 10th February, 1981 
would be acceptable or not. A review 
petition was filed being C. M. No. 12390 
of 1981 against my order asking for the 
papers to be sent to the Lt. Governor. 
By my order dated 24th April, 1981 this 
review petition was dismissed. On the 
request of the Committee contained in 
C. M. 1253 of 1981 the Committee was 
given one week’s time more for forward- 
ing the papers to the L. G, It appears 
this was not done. Thereafter on 4th 
May, 1981 a request was made by Mr. 
Tandon on behalf of the respondent for 
three days’ more time to forward the 
papers. The request was, however, not 
acceded to by me. I have been informed 
that against my original order requiring 
the papers to be sent to the Lt. Gov- 
ernor a Letters Patent Appeal has been - 
filed and a stay order granted, The re- 
sult of the stay is that the respondent- 
Committee need not forward the papers 
to the L. G. for his opinion. As far as 
the respondent-Committee is concerned 
I have been informed by the learned 
counsel for the respondent that neither 
of the two solutions mentioned above 
seem to be acceptable to the respondent- 
Committee. When asked by me as to 
whether there is any other solution 
which the respondent-Committee was 
able to suggest, the learned counsel for 
the respondent could not give any con- 
crete proposal, 


13. The main attack of all the coun- 
sel, except Mr. Bishamber Lal, was ov 
the continuance of the trade zoning sys- 
tem. Before deciding this and the other 
questions which arise therefrom I may 
first dispose of a submission which has 
been made with regard to the alleged. 
entitlement to the possession of 12 feet 
front space in front of some of the shops. 
In this connection it has been contended 
that as per the advertisement the 
respondent-Committee had given the 
tenderers to understand that 12 feet 
space would be given to them in front 
of their shops. This space has not been 


given. The submission is that either the 


Committee should be directed to give 
the space or there should be a reduc 
tion in the licence fee, 
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t4: In my opinion the contention. of 
the ‘petitioners: in this. behalf is clearly 
without any foundation, In the tender 
notice -7 different- categories af shops ‘had 
been enumerated. With regard to... the 
shops with 12 feet front space the ex- 
pressions which: have been--used in the 
tender: are as: : follows :— 


“Shops with 12 feet front space” 
"Shops with water connection and 12 
feet front space”, “shops with lofts and 
12 feet front space”. 


To my mind the reference to the ‘12 feet 
front. space” is only to give an idea 
about the location of the shops in Palika 
Bazar. What is allowed isashop and it 
ds an admitted fact that the licence fee 
which is chargeable with reference ta 
the square foot area is calculated only 
on the basis of the area of the shop and 
not of the shop plus the 12 feet front 
space.- The plan of Palika Bazar which 
has been placed on record shows that in 
front of. some of the shops, which havé@ 
been described as. shops with 12 feet 
front space, there is a clear passage of 
12 feet or more space. For example, in 
front of shop Nos. 1 to 10 and 25 to 35 
the space is much more than 12-feet and 
in front of shops Nos. 13 to 24 the space 
is about 12 feet and there is no shop 
opposite to any of these shops within a 
distance of less than 24 feet. On the 
other hand shops in zone 2 are located 
epposite to each other and the common 
passage in front of these shops is much 
Tess than 24 feet and is probably only 
12 feet. The use of the words “12 feet 
front space” meant only that in front ol 
the said shops there will be a passage 
which will be minimum of 12 feet width 
which will be exclusively used by the 
pedestrians, There was no -promise or 
indication in the invitation to tender ot 
in any terms and conditions that any 
space in front of the shops was to be 
allotted. In fact if the contention of the 
petitioners is accepted and 12 feet front 
space is exclusively allotted to the shop- 
keepers then in front of some of the 
shops there won't be any passage left at 
' all for the pedestrians to pass. The peti- 
tioners are, therefore, not entitled to 
any relief by way. of reduction of licence 
fee or otherwise in this regard. , 

15. From the tender notice as well as 
from the terms and conditions of aiot- 
ment which have been referred to here- 
above there’ can be mo manner of 
doubt. that one: of the. essential ingredi- 
‘ents of thé Palika Bazar was that allthe 
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306 shops were placed under different 
zones, It is also evident that each zone 
described its own permissible ` trades: 
None of the trades mentioned in tha 
zones wêre common to: each other, To 
give an “example, there were only 
14 shops in zone 1-A wherein any one 
of the, five permissible trades’. could. ,be 
carried out. None of these five. trades 
could be carried on in any other shop 
in any other zone. It is an admitted fact 
that the tenders were received from the 
petitioners and other allottees on the 
basis that there were to be zones in the 
Shopping Complex. In view of the afore- 
said documents the respondent cannot ba 
heard to say that at the time when the 
tenders were invited it was not envisag- 
ed that the shops reserved for Panch- 
kuin Road would not be subjected to the 
trade zoning system. 

16, It is after the tenders were receiv- 
ed that allotment was made to Panch- 
kuin Road stall-holders. At that time, as - 
already . noted, the said allottees. from 
Panchkuin Road were not subjected to 
the zoning system, I am told that though 
98 shops were reserved for Panchkuiti 
Road  stall-holders only about 70 shops 
were allotted. It is also an admitted fact 
that on the Tibetan stall-holders refus- 
ing to shift to Palika Bazar, Mini Mar- 
ket was put up in the space reserved for. 
the Tibetan stall and Venders stall and 
the allottees of these 58 stalls were also 
not subjected to any zoning system. In 
view ‘of these admitted facts, the con- 
tention on behalf of the petitioners is 
that they and other similar allottees can-' 
not be compelled to adhere to the zoning 
system notwithstanding the fact that in 
the licence deed which has been issued 
in their favour it is specifically -provid- 
ed that the licencees will carry on only 
that trade which jis specified in the 
Ticence deed, It is only Mr. Bishamber 
Lal who has contended in Civil Writ Nos. 
156, 590 and 684 of 1980: that the zoning 
system should’ be strictly adhered to. I 
propose to deal with his submissions 
separately. i 

17. On behalf of the petitioners it is 
submitted that by permitting the ex- 
Panchkuin Road stall-holders and the 
Mini Market allottees not to adhere to 
the zoning system it ‘must necessarily | 
Imply that the zoning system has been 
abandoned by the respondent-Committee. 
In the alternative it is submitted that 
the allottees; like the petitioners,’ cannot’ 
be discriminated against: and “they can- 
not be compelled to: adhere to the zon- 


` 
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ing -systemi :. whereas - the - ea 
Road aHottees and allottees of Mini Mar- 
ket are not so restricted. im carrying omt 
their trades, . It is also. contended that, 
in any event, having regard to the fact 
that at the present. moment the zoming 
system has in faet eollapsed, as 70 shop- 
keepers from Panéhkum Road plus. 58 
allottees of Mini Market are mot regui- 
ed to comply with the zoning system and 
also as about 97 of the allottees Hike the 
petitioners have changed their trades, 
though unauthorisedly, the decision of 
the respondent-Committee not to permit 
the allottees' to change their trades and 
its insistence om seeking to impose the 
trade zoning scheme is clearly ‘arbitrary, 
unfair and unjust and is, thérefore, wio- 
lative of Article 14 of the Constitution: 
It is also contended on behalf of the 
petitioners that the zoning system is per 
se a restriction on the carrying: om of a 
trade and this restriction has been im~ 


_ posed without the authority of law and 


is not a reasonable restriction, In the 
alternative it is submitted that ever if 
it was a reasonable restriction at the 
time when if was imposed but due to 
the change in the cfreurmstances which 
have taken place the continuation of the 
restriction is clearly unreasonable and, 
therefore, violative of Article 19 (1). (gy 
of the Constitution, 

18. It has been contended ‘by Mir: 
Bhandare that the zoning system did’ nof 
play a predominant part in making of 
fers or accepting allotments and further 
there was no detriment which has been 
caused to the petitioners by the nom- 
Imposition of the zoning system en the 


' Panchkuin Road shopkeepers and the 


Mini Market stalt-holders. It is also con- 
tended by him that the petitioners and 
the Panchkuin Road stall-hofders and 
the allottees of Minit Market ‘are not 
similarly situate and, therefore, there 
will be no violation of Article 14 of the 
Constitution, It is also the submission of 
Mr. Bhandare that the remedy, if any, 
which was open to the petitioners was 
by way of a suit for injunction or dam~ 
ages and not by way of a writ petition. 

19. In my opinion the ‘respondent 
cannot insist on the petitioners adhering 
to the zaning system This conclusion 
I am arriving at for the following rea 


` gong: 


-L It is now settled Iaw that the Gow- 
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Airport -Authority -of India; AIR Tg sc 
I6278 at p: 637 as feBowsi— 

“Tt must, therefore, Be taken to be the 
Iaw that where the Government is deal- 
ing with the publie, whether by way of 
giving jobs or entering into. contracts or 
issuing, quotas. or licences. or granting 
other forms of largess,: the Government. 
cannot act. arbitrarily at its. sweet will 
and, like a private individual, deal with 
any person it pleases, but. its. action. must 
be in. eonfirmity with: standard or norm 
which is not. arbitrary, irrational or ir- 
relevant. The power or discretion of the 
Government. in the matter of. grant of 
largess: including award of jobs, con- 
traets: quotas, licences. ete, must be eon- 
fined and structured by rational, rel- 
evant. and: non-discriminatory standard 
or norm and if the government departs 
from such standard. or norm in any 
particular ease: or cases, the action. of the 
Government. would. be. Jiable to- be struck 
down,, unless. it can. be shown. by the 
Government that the departure was not. 
arbitrary, but was. based. on. some valid 
principle which iin. itself! was not it- 
rational, unreasonable. or cl 
ory.” : 


Having giver up thé scheme.of zoning 
while making allotments to Panchkuinr 
Road stall-Kolders: and’ while making. al- 
Ictments of Mini Market: stals; - im my 
opinion, it would be arbitrary as: well: as 
irrational to. insist that the other alJot- 
tees: in the same- market should. conti- 
nue to be subject to the zoning systemn 
The: market is inder one roof; ‘The shops 
are contiguous to each other. As it is; 
allotment. has: been: made: te Panchkuin 
Road. stall-holders at a rate which. is 
considerably Tower than the licence fes 
which is.. being charged from the. peti 
tioners,. This is: because: allotment is al- 
leged: to have been made to the Panch- 
kui Road stall-holders: on: ‘no profit. no 
loss’ basis. When Panchkuin: Road: stall- 
holders: and. the Mini Market stall- 
halders: are- not: obliged: to adhere fo: thej 
trading restriction: zones f wilh be arbi- 
trary om the- part. of the respondent to 
insist: that. the: petitioners: and! other: simi- 
lar allottees shouldi continue to: stick to 
the trades: for which the shops had been 
allotted to them, 


2 ‘Initially the Panchi Road stalt 
Bolders “might have formed! a different 
Ske ee ee Theni 
former stail-Kolders Ptorchleutiy 
Road were offers? shops ar Palika Burm | 
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at the reserved rates, It was o the 
stall-holders whether to ee Ge yee 
ment or not, Once shops have been al- 
lotted to them they have, to my mind, 
thereafter to be treated similarly to the 
other allottees as far as the terms and 
conditions for carrying on, the trade are 
concerned. There can be no possible ob- 
jection to shops being allotted to Panch- 
kuin Road stall-holders at a concessional 
rate. What is objectionable is that in the 
manner of carrying on of the trade these 
shopkeepers from Panchkuin Road are 
not being treated at par with the other 
allottees. The decision of the Committee 
of continuing to impose the restriction 
Jof trade zene on the petitioners is clear- 
ly violative of Article 14. At the time 
when tenders were invited the question 
of discrimination did not arise because, 
at that time, all the shops were includ- 
ed in the zoning system, It is only when 
preferential treatment was given to the 
Panchkuin Road stall-holders and the 
allottees of the Mini Market that the 
petitioners ` were discriminated against. 
To put it differently, after allotment had 
been made without zoning restrictions in 


favour of ‘Panchkuin Road and the Mini 


Market  stall-holders the decision not to 
permit the petitioners to deviate from 
the zoning system is clearly an arbi- 
trary: decision, An arbitrary decision is 
per se violative of Article 14. In this 
connection reference may usefully be 
made to the following observations from 
the Judgment of the Supreme Court in 
the case of E, P. Royappa v. State of 
Tamil Nadu, AIR 1974 SC 555 (at page 
583) :— 


` “From a positivistic point of view. 
equality is antithetic to arbitrariness. In 
fact, equality and arbitrariness are 
sworn enemies; one belongs to the rule 
of law in a republic while the other, to 
the whim and caprice of an absolute 
monarch, Where an act is arbitrary it is 
‘implicit in it that it is umequal both ac- 
cording to political logic and constitu- 
tional law and is therefore violative -of 
Article 14, and if it affects any matter 
relating to public employment, it is also 
violative of Article 16. Articles 14 and 
16 strike at arbitrariness in State action 
and ensure fairness and equality of 
treatment.” 


The aforesaid- dictum has been reiterat- 
ed with approval- by the Constitution 
Bench of the Supreme Court in the case 
of Ajay Hasia v. Khalid Mujib Sehra- 
vardi, AIR 1981 SC 487 at p. 498. 
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3. The third reason for my ‘coming ta 
the conclusion that the aforesaid condi- 
tion is bad in law is that in view of the 
changed circumstances the continuation 
of the restriction is clearly unreason- 
able. It is contended by Mr, Rao, while - 
relying upon L. K, Sugar Mills v, Union 
of India, AIR 1959 SC 1124 at p. 1133, 
Jyoti Pershad v. Union Territory of 
Delhi, AIR 1961 SC 1602 at p. 1614, Go- 
lak Nath v. State of Punjab, AIR 1967 
SC 1643 at p. 1655 and Leo Nebbia v. 
People of the State of New York, (1933) 
78 Law Ed 940 at p. 950, that a restric- 
tion which may originally be reasonable 
may subsequently be regarded as un- 
reasonable, Carrying on of the trade 
zonewise might have been a reasonable 
restriction at the time when the tenders 
were invited. Apart from the fact that 
the Panchkuin Road allottees (70) and 
the Mini Market allottees (58) are not 
subjected to trade restriction, approxi- 
mately 97 other allottees, who are sub- 
jected to trade restriction, and including ~ 
some of the petitioners, have changed 
their trades. It is evident that the Com- 
mittee did not feel that the trade zoning 
was necessary any longer for otherwise 
there was no reason as to why the 
Panchkuin Road stall-holders and th@ 
Mini Market allottees should have been 
permitted not to adhere to the zoning 
system, In view of the fact that majority 
of the shopkeepers are elther not re- 
quired to or are not complying with the 
zoning system, and as the non-compli~ 
ance of the zoning system is not causing 
any prejudice to the respondent Com- 
mittee, its insistence of continuing the 
goning system prima facie appears to bè, 
unreasonable. It is contended by Mr. : 
Bhandare relying on State of Orissa `v. 
Harinarayan Jaiswal, AIR 1972 SC 1816 
that if the Government was the exclu- 
‘sive owner of the privileges, in the case 
of giving liquor licences, reliance on 
Art. 19 (1) (g) or Art. 14 became irrel- 
evant. It was also observed that the 
citizens could not have any fundamental 
right to trade or carry on business in 
the properties or rights belonging to the © 
Government. Apart from the question 
whether in view of the later decisions 
of the Supreme Court of the Larger 
Benches the aforesaid observations 
would still hold good, it has been point- , 
ed out, and in my opinion rightly so, by 
Mr. FP. P. Rao that MHarinarayan’s case 
was’ one of grant of the liquor contracts 
and that cannot be a parallel to this 
‘ease. It has been held that the licence is 


1981 


observed by the Supreme Court in. Na- 
sphirwar v, State of M. P., AIR 1975 SC 
360, “the trade in liquor has historically. 
stood on a different footing from other 
trades. Restrictions which are not per- 
missible in other trades are lawful and 
reasonable so far as the trade in liquor 
is concerned. That is why even prohibi- 
tion of the trade in liquor is not only 
permissible but is also reasonable,” 


20. It was also contended by Myr. 
handare that zoning system did nol 
play a predominant part. am unable 
to agree with this submission. It is evi- 
ent that the tenders were invited for 
allotment in different zones. The reserve 
rate also appears to have been fixed by 
the Committee zonewise. In any eveni 
all the tenderers were required to speci- 
fy the trade which they were to carry 
on. In the licence deed it was specified 
that it is only the permissible trade 
which could be carried on by the licen- 
cee, A tenderer could not ask for a dif- 
ferent trade to be permitted to be car- 
ried on in a zone in which such trade 
was not permissible. The petitioners 
have stated in.the writ petitions that ov 
ecount of giving up the zone restric- 
tions they have. suffered heavily. The 
coning created.some sort of a mini mono- 


oly, It is difficult to believe that the - 


stem of zoning did not play a part in 
e making of offers by the applicants. 
e mere fact that in the “salient fea- 
egs” annexed to the tender there is na 
ention of the zoning system does not 
Pean that the zoning system was not an 
ssential part of the market. Actually 
the very fact that the respondent is in- 
gisting on the allottees to conform to 
bre zoning system tends to show that 
he Committee did regard the zoning 
system as an essential part of the mar- 
et, As already noted, subsequent to the 
tenders being received the Committee it- 
elf relaxed or abandoned the zoning 
em with regard to 98 shops reserved 
r Panchkuin Road and 58 shops meant 
tor allotment in Mini Market, 


. 21. It is also contended by Mr. 
Bhandare that if a contract is voluntari- 
Iy entered into then thereafter one term 
of the same cannot be struck down. It is 
also submitted by him, relying upon 





Lekhraj v. Dy. Custodian, Bombay, AIR 


1966 SC 334, that a writ of mandamus 


can issue only in case of.a breach of. 


mautory duty, Even if this be so man- 
. 1981 Delhi/19 X G-A. 
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damus can: issue if-there is violation of 
a fundamenta) right, With regard to the 
former. submission the answer is pro- 
vided by the Supreme Court itself in 
Vishundas Hundumal v. State of Madhya 
Pradesh, (1981)-2 SCC 410. In that cass 
certain permits had been issued by the 
Regional Transport Authority, One of 
the conditions in the case of some of the 
permit-holders was held to be discrimi- 
natory. It was observed that the discri- 
mination had taken place because of an 
error or oversight, It was, inter alia, ob- 


served by the Supreme Court, in this 


regard, as follows :— 


“Conceding that this was discrimina- 
tion unconsciously indulged into by in- 
advertence or oversight on the part of a 
governmental agency, by this order we 
only propose to rectify the same and not 
reject the whole scheme. Such an ap- 
proach would be destructive of a whole- 
some effort towards nationalisation of 
bus transport which is generally under- 
taken in public interest. When discrimi- 
nation is glaring the State cannot take 
recourse to inadvertence in its action re- 
sulting in discrimination. The approach 
is, what is the impact of State action on 
the fundamental rights of citizen. In this 
case denial of equal protection is com- 
plained of. And this denial of equal pro- 
tection flows from State action and has 
a direct impact on the fundamental 
rights of the petitioners, We, therefore 
propose to take a constructive approach 
by removing the discrimination by put- 
fing the present petitioners in the samt 
class as those who have enjoyed favour- 
able treatment by inadvertence on the 
part of the Regional Transport Auth- 
ority, 

Accordingly we hereby direct that the 
order/conditions in permits curtailing the 
permits of the petitioners prohibiting 
them .from passing over the overlapping 
portion of their route with the notified 
route be quashed and declared to be of 
no consequence till all the operators in- 
cluding those excluded and | similarly 
situated are similarly trea 

22, It was also contended by Mr. 
Bhandare that the petitioners had not 
suffered any detriment because of the 
Panchkuin Road allottees not being ask- 
ed to adhere to the zoning system. It is 
further contended by him that there is 
no material which is placed on the-re- 
cord to show that any loss has been suf- 
fered on this account, This submission 


r, 


290 Delhi 


is not correct, For example in C, W. 590 
of 1980 it. has been CEDAS averred 
as follows :— 


“One” ‘part-of the ‘market was di free 


to carry on any trade’ whilst shopkeepers 
in, another part of the market were re- 


quired to ‘carry on specified trades. This- 


led to’ discrimination under. the 
roof to start with” — 

In C. W., 763 of 1980 it was, mièr alia, 
submitted as follows :— 

“As a result of discrimination of the 

respondent the petitioners are subjected 
to ‘great hardship and. irreparable in- 
jury.” 
In C. W..684 of 1980 as well as in 
C: W. 156 of 1980 the quantum of loss 
which is alleged to have been suffered 
by the petitioners has also been stated, 
Whether in fact any loss has -been suf- 
fered or not cannot be determined in 
these proceedings. TIt is, however; cleat 
that’ averments. have been made by the 
petitioners that on account of the Panch- 
kuin Road allottees and the Mini Mar- 
ket allottees not being required to fol 
low the zoning system the petitioners 
are suffering loss. This plea does not: áp- 
pear to be’ wholly incorrect because be- 
fore me the learned counsel agreed that 
their clients would strictly adhere-to and 
follow the zoning system in the event of 
the. respondent-Committee irnposing such 
a restriction on the Panchkuin Road al~ 
Jottees and the Mini Market allottees, 


23, In. view of the fact that the re 
spondent is not justified in insisting that 
the petitioners should follow the zoning 
system, the show cause notices which 
have been issued to the petitioners ‘fot 
cancellation of the licences on the 
ground that they have changed theit 
trade will have to be quashed, 7 

24, .In Civil Writ Petitions Nos, 156 
and 648 of 1980 the contention of ` Mr. 
Bishamber Lal is that the petitioners 
have. suffered loss because they have not 
violated the trade zone but other shop- 
keepers have started similar business in 
different zones though they were not 
permitted to do“ so” According to him, 
the Committee is bound- to eriforce ‘the 
zoning system and it is accordingly es- 
topped from realising’ the full amount 
of the licence fee till the Committee is 
able to enforce thé zoning system. In the 
alternative it is submitted that if ‘the 
zoning system cannot be enforced: then 
the rent should be reduced. In this con- 
nection reliance has been placed by him 


_ same 


on a Full Bench decision of the Madras 
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High Court reported as Coimbatore 
Municipality v. -Č. G. Subbiah, ATR 1980 
Mad 130, While dealing with the quès- 
tion of fixing fee: for the various stalls 
which were allotted by the Municipality, 
it was observed as follows..(at p, 138) :— 
“The' Municipality being a statutory, 
body. must. follow a rational basis in fix- 
ing the fee for the various stallis within 
the market, No. doubt, it has the’ er 
to increase the totality of the fees. But, 
while distributing the same to the 
various stall holders, it must apply a 
uniform principle and should not depend 
upon the extent of the trade carried on 
in each stall” © 
There is considérable. force. in the afore- 
zaid submission, , The petitioners have 
adhered to the zoing condition which has 
been imposed on them. They cannot be 
made to suffer if any loss has been sus- 
tained by them. Whether any loss has 
been suffered by them or not cannot ba 


gone into in these proceedings. If, how- is 
ever, any loss has been suffered by them| ~ 


on account of the other shopkeepers not 
following the zoning system then tha 
petitioners would be entitled to the re- 
duction of the licence fee.. It is evident 
that in fhe. circumstances of - the presen! 
ease the. relief of directing the -Tespon- 
dent to enforce the zoning. system can- 
not be -granted. It is less than 50% of 
the shopkeepers in Palika Bazar who ara 
adhering to the zoning system. It is not 


consideration, - to issue any such direc 
tion to the Cammittes, 


25, With regard to the last contention 
of the ‘petitioners, other than ‘in'C, W. 
Nos, 156, 590 and 684 of 1980, relating 
to the reduction of Hcencé fee; no such 
relief can be granted to them - ‘because 
the trade zoning can no longer be ap- 
plied to them, In fact before me the 
learned counsel did not insist on the re- 
duction of the rent if they were permit- 
ted to change the trade Hike. the Panch- 
kuin Road allottees, - 


26. For the aforesaid reasons, the pet- 
tions are partly allowed. I quash tha 
show cause notices which had been issu- 
ed.an the ground of the trade having 
been changed. I-further hold' that the 
condition of the trade zone which has 
been imposed by the respondent is no 
longer valid- but the allottees cannot 
carry-on any trade which is: not specified 
in any-of the zones mentioned: in ° Ap- 
pendix- tA to the terms and. conditions 
attached to the tender, I further issue a 


` practicable, taking the realities inta ` 


4 


1981 - 


writ of mandamus directing the Com- 
mittee to refx the licence fee with. ef- 
-fect from the date ‘of filing of the peti- 
tions of the petitioners.iin --:‘C; Wx: Nas, 
156, 590 and .684iof 1980 -which should. be 
fair.. having regard to the changed cir- 
cumstances and after giving a reasonable 
opportunity. to:. the- allottees. to be ‘heard, 
within -three months from: today. “It is 
clarified .-.that under~no circumstances 
should. the licence fee so refixed be 
higher than the licence fee which was 
payable by them as. per the tender. Peti- 
Honers.-shali also be entitled to costs, 
mes o Order Pee 





AIR’ 1981 DELHI 291 
'D.R. KHANNA, UO ~ 
Jiwan Dass Rawal, Petitioner v, Narain 
Dass and others, Respondents, ‘ 
C. R. No. 464 of 1981, D/- 1-5-198L* 


(A) Civil P. C. ( of 1908), S. 115 — 


Power of High Court — It can convert 
appeal into revision provided conditions 
laid down in S. 115 are satisfied. 


The label placed on a cause is not con- 
clusive and does not ordinarily affect the 
jurisdiction of the court to allow the 
label to be corrected by treating an’ ap- 
peal as a revision or a revision as-an ap- 
peal, provided of course the’ cause of 
justice so demands. In cases where. no 
appeal lies but an appeal has been 
wrongly preferred, the court- has the 
wide discretion to treat it as a revision 
where the conditions ` laid down under 
Section 115 are banie (Case law dis- 


, cussed), (Para 9) 
(B) Transfer of Property Act (4 of 
1882), S. 54 — Civil P. C. 6 of 1908), 


O 39, R. 1 — Contract for sale — Right 
is created in personam and not in estate 
— Vendee under a sale deed cannot be 
prevented by injunction from enjoying 
possession of property under transfer at 
the instance of person having. only a pre- 
vious agreement to sell in his favour. 


A contract for sale is a-right created in 
personam and not in estate. :No privity in 
estate can be deduced therefrom which 
can bind the estate, as is the’ position in 
cases of mortgage,.charge or lease. Of 

, course, such personal right created 
against. the vendor to obtain specific per- 


*Against order of Jagadish Chandra, 
Addl. Dist. Judge, Delhi, D/- 15-11-1980. 
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formance. can ultimately. bind any subse- 
quent transferee who- obtains transfer of 
the property with notice- of the .agree- 
ment of sale.- Till, therefore; .a:decree for. 
performance’ .is obtained, . the 
vendor -or a purchaser from: him is entitl- 
ed to full: enjoyment of the property. In 
fact, even if a decree. for specific perfor- 
mance .of contract is- obtained, and no 
sale-deed is actually executed, it - cannot 
be said that any interest in the property 
has passed. Consequently; temporary in- 
junction cannot be issued at the instance 
of person in whose favour agreement to 
sell was executed, till decree of specific 
performance is obtained by him and a 
sale-deed is executed in -his favour, io 


' prevent the transferee wunder the sale 


deed from enjoying the possession of the 
plot under transfer and. get the sale 
mutated in his favour. . 

3 (Paras -10,. 11 a 12) 
Cases Referred : Chronological Paras 


ATR 1975 J&K 25 9 
AIR 1971 SC 2083 :9 
AIR 1968 Delhi 188 ` ) 
AIR 1967 SC 744 © I0 
AIR 1957 Andh Pra 9880 -- 1l 
AIR 1956 Cal 147 11 


Rameshwar ‘Dayal with Adarsh Dayal, 
for Petitioner; S. L. Bhatia, P. R. Monga, 
Y. K. Sabharwal and M, M. Sudan, for 
Respondents. . 


-ORDER :— Narain Dass and his mother 
Sint. Jassi Devi have. moved an applica- 
tion under. Section 20 of the Arbitration | 
Act in the court of Shri Jagdish Chandra, 
Additional Distt. Judge. Delhi seeking 
reference to arbitration of the disputes 
arising between them and Khushal Chand 
Chandana, respondent No. 1, under an 
agreement of sale dated 8-9-1979. pertain- 
ing to ‘quarter No. A-32, Outram Lines, 
Kingsway Camp. Delhi, .as also plot 
No: 301, Dr. Mukherji Nagar, Delhi. It 
was stated that the price settled was 
Rs. 45,500/- out of which Rs. 5,000/- were 
paid. to Khushal Chand Chandana, The 
latter was to obtain permission for that 
sale from the land & Development Officer 


‘New Delhi, and Municipal Corporation -of 


Delhi, and within a month thereof to’ ex- 
ecute the sale-deed. The Land & Develop- 
ment Office. required- Khushal Chand by. 
its letter dated 5-1-1980 to 3 the. un- 
earned increase of Rs. 3,125/- and there- 
after the permission could be granted. 
2. However, in the meanwhile, be- 
cause of rise in the prices of the proper- 
ties, and with ulterior motive to avoid 
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sale in their. favour, it was next alleged 
in the petition, a sale-deed was actually 
executed. by Khushal Chand in favour of 
Jiwan Dass Rawal, respondent No. 2, for 
more than Rs, 60,000. This was in spite 
of their apprising Jiwan Dass Rawal that 
Khushal Chand had already agreed to 
‘sell the property to them. It was next 


stated that the mutation of the property. - 


“was still to be effected by the Land & 
‘Development Officer in favour of Jiwan 
Dass Rawal, and the possession of the plot 
was yet to be delivered by the Munici- 
pal Corporation of Delhi. 

3. Impleading Khushal Chand, Jiwan 
Dass Rawal, Land & Development Office 
Municipal Corporation of Delhi as respon- 
dents, the application under Section 20 
of the Arbitration Act was moved -> for 
reference of disputes under the agree- 
ment of sale dated 8-9-1979 to arbitration, 
This agreement was said to contain an 
arbitration clause for decision of those 
- disputes, ‘ 

4, Khushal Chand in his written state- 
ment denied the existence of any agree- 
ment of sale between him and the peti- 
tioners, or that there was any arbitra- 
tion agreement. It was next stated’ that 
there was no valid and legal agreement 
between the parties as Smt. Jassi Devi, 
petitioner, was neither agreeable nor 
available at the time when the agreement 
was drafted. The cheque of Rs. 5,000/- 
was, therefore, returned by Khushal 
Chand to Narain Dass, petitioner, which 
he duly accepted. Without prejudice to 
these objections, it was stated that respon- 
dents Nos. 2 to 4 were not parties to any 
transactions, and, therefore, the petition 
against them was not maintainable. The 
suit was also stated to be barred by Sec- 
tions 79 and 80 of the Code of Civil Pro- 
cedure, and under Section 478 of the Delhi 
‘Municipal Corporation Act, as no notices 
were served on the Land & Development 
Officer and the Municipal Corporation of 
Delhi. It was admitted that he had now 
sold the property to Jiwan Dass Rawal, 
though the consideration money was stat- 
ed to be Rs. 20,000/- only. 

5. Jiwan Dass Rawal in his written 
statement pleaded that the petition had 
become infructuous as he had already 
purchased the property for consideration 
and without notice of any alleged agree- 
ment between the petitioners and respon- 
‘dent No. 1, Khushal Chand and a regis- 
tered sale deed stood duly executed. The 
petition was next- pleaded to be bad for 


misjoinder of parties as this - respondent: - 


Jiwan Dass v. Narain Dass 


. ment. . The 


-. ALR. 


was not a party to any arbitration agree- 
petitioners were fuurther 
stated to have not come with clean hands, 
and they were pleaded to be estopped. It 
was denied that the sale in his favour was 
after notice of agreement of sale in peti» 
tioners’ favour, i 
6. The Land and Development Officer 
in his written statement stated thát 
Khushal Chand had applied for permis- 
sion for second sale of the property on 
10-10-1979 in favour of the petitioners, 
and it was granted on 14-11-79. There- 
after a fresh permission to sell the pro- 
perty to Jiwan Dass Rawal applied for by 
Khushal Chand on 21-1-1980, and it was 
granted on 29-2-1980. On 16-4 1980, an 
intimation was received that the sale had 
been effected in favour of Jiwan Dass 


Rawal, Mutation was, however, not 
effected. 
7. Issues on the pleadings of the 


parties were framed by the learned trial 
court, and they are still to be finally, 
decided. 

8. The petitioners had moved an ap- 
plication under Order 39, Rules 1 and 2 
read with Section 151 of the Code of 
Civil Procedure, for grant of interim in- 
junction to the effect that the Land and 
Development Officer and the Municipal 
Corporation of Delhi be restrained from 
effecting mutation of quarter No. A~32, 
Outram Lines, Kingsway Camp, in favour 
of Jiwan Dass Rawal, and from trans- 
ferring possession of plot No. 301, Dr. 
Mukherji Nagar, Delhi, to him till the 
disposal of the main petition. This was 
contested by respondents Nos. 1 and 2, 
The learned Additional District Judge by 
his order dated 15-11-1980 granted the’ 
interim injunction after observing that 
the petitioners had a prima facie case 
and Jiwan Dass Rawal had still to prove 
that he was a bona fide purchaser for 
value and without notice of the prior 
agreement to sell. The balance of con- 
venience was also noted to be in peti- 
tioners’ favour, as they were otherwise 
likely to suffer irreparable loss. It is 
against this order that Jiwan Dass Rawal 
feeling aggrieved, has moved the present 
appeal. - 

9. A preliminary objection has baer 
taken to the maintainability of.this ap* 
peal on the ground that none such could | 
lie as the interim stay order - could .: be 
made by the trial court under Section 41 
of the Arbitration Act, which was not ap- 


‘pealable. Confronted with ‘this position, 


it has been urged from the side: of the ap- 
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pellents that this appeal should. be treat- 
ed as a revision, and in support reliance 
has been placed upon AIR 1971 SC 2083 
(Reliable Water Supply Service of India 
(P.) Ltd. v. The Union of India), AIR 
1975 J and K 25 (Sharma Ice Factory v. 
Jewel Ice Factory) and AIR 1968 Delhi 
188 (Mehta Teja Singh and Co. v. Ferti- 
j Corporation of India Ltd.), Itisnow 
a settled law that the label placed on a 
cause is not conclusive and does not ordi- 
arily affect the jurisdiction of the court 
to allow the label to be corrected by treat- 










of course the cause of justice so de- 


appeal has been wrongly preferred, 
he court has the wide discretion to treat 
it as a revision where the conditions laid 
down under Section 115, C, P. C, are satis- 
fied. 


10. Adverting, therefore, to the merits 
of the controversy, it may at the outset 
be taken note that unlike the law in 
England where an agreement of sale cre- 
atės an equitable estate in the pur- 
chaser, the law in India does not recog- 
‘nise any such estate. Section 54 of the 
‘Transfer of Property Act in specific terms 
provides that a contract for sale does not, 
‘of itself, create any interest in or charge 
on such property. Such contract is mere- 
ly a document creating a right to obtain 
another document in the form of ` sale 
deed to be registered in accordance with 
‘law. In other words, a contract for sale 
a right created in personam and not in 
estate. No privity in estate can be deduc- 
ed therefrom which can bind the estate, 
jas is the position in cases.of mortgage, 
harge or lease. Of course, such personal 
right created against the vendor to ob- 
specific performance can ultimately 
ind any subsequent transferee who ob- 
tains transfer of the property with notice 
of the agreement of sale. (See in this res- 
pect AIR 1967 SC 744, Ram Baran Prasad 
v. Ram Mohit Hazra), 


11. Till, therefore, a decree for speci- 
fic- perforance is obtained, the vendor or 
purchaser from him ig entitled to full 
enjoyment of the property. In fact, even 
a decree for specific performance of con- 
tract is obtained, and no sale-deed is ac-, 
ally executed, it cannot -be said that 
any interest in the property has. passed, 
. (See in this respect AIR 1956 Cal. 147, 
Govinda Chandra Ghose v. Provabati 
Ghose, and AIR 1957 Andh- Pra. 960, 










ands. In cases where no appeal lies but © 
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5. Ramalingam Pillai v. G. R. Jagadam- 
mal), 

12. Now in the present case a sale- 
deed already stands executed and regis- 
tered in favour of Jiwan Dass Rawal 
Narain Dass and Smt. Jassi Devi have not 
been so far allowed a decree for speci- 
fic performance, In such cineumstances| 
can it be said that till these persons 
able to obtain such decree and get a sale- 
deed executed in their favour, Jiwan D 
Rawal should be prevented from enjoy 
ing the fruits of the sale in his favour, 
or possession of the property. Perha 
Narain Dass and Smt. Jassi Devi have a 
good cause to feel aggrieved that the 
commitment made to them under the 

ent of sale was not honoured by 
Khushal Chand, Perhaps Narain Dass and 
Smt. Jassi Devi may assert that the so- 
called arbitration agreement is too vague 
and uncertain, and they being not par- 


` ties to the agreement are not bound by 


the same. These controversies, however, 
are not within the purview, of the pre- 
sent revision as appropriate issues have 
already been framed, and they will re- 
ceive adjudication in due course. Suffice, 
however to say at this stage that till 
Narain Dass and Smt, Jassi Devi are able 
to obtain a decree for specific perfor- 
mance and also get the sale-deed execut- 
ed in their favour, no title or interest in 
the property can be assumed to have 
passed to them. They, therefore, cannot 
prevent Jiwan Dass Rawal from getting 
the sale mutated in his favour with the 
Land & Development Officer and take 
possession of the property or plot. This 
being. the legal position of the rights of 
Narain Dass. and Smt. Jassi Devi under 
the agreement of sale in their favour, the 
revision is allowed, and the impugned 
order vacated. This will; however, be 
without prejudice to the rights which 
they may ultimately establish in the case 
pending in the trial court. 

Revision allowed, 


AIR 1981 DELHI 298 
D, K. KAPUR, J. 
. M/s. Oriental Building & Furnishing 
Co. Ltd, New Delhi, Petitioner v. Union 
of India, Respondent. 
Suit No. 363A of 1977, DJ- 24-4-1981. 


-(A) Arbitration Act (10 of 1946), S. 26 
— Limitation — Begins to run from date 
on which a‘ difference. arises to which 
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arbitration agreement applies — Period of 
limitation is governed by Art, 137. a 
tation Act (1963), Art. 187)... 


~The starting point of "limitation for Îl- 


ing an application under S; 20 is the’ date 
on which a ‘dfference arises to“ which’ the 
arbitration - agreement ` applies. ‘Neither 
party can move the Court without > the 
existence ‘of ‘difference ‘between them. ‘A 
difference can arise long after some work 
‘has been done under a ‘contract. There 
_ can be ‘negotiations between the parties 
-and ‘all sorts of correspondence. But, it is 

- only when: they come. ‘to the conclusion 
that they cannot resolve the dispute. bė- 
tween ‘them, that it can be said that ` a 
difference arises. A difference under’ the 
arbitration agreement is.a claim made by 
one party which is retuted by the other 
party. At that stage, it is open to 
parties òr any of them to say— now ` let 
us go to arbitration to get this difference 
settled. It is at this stage that it is possi- 
ble to say that a difference has arisen 
between them. In this sense, Sec. 20 of 
the Arbitration Act differs from the nor- 
mal kind of claims that arise in suits. 
In the case of a suit, the date’on which 
the cause of action arises is the date from 
which the limitation period starts. Under 
S. 20, it ‘is the date on which the right 
to apply accrues that determines the 
starting point. That starting point does 
not coincide with the date on which the 
cause of action for filing a suit arises. 
(Paras 4, 9) 


The question as to the commencement 
of limitation under S. 20’ can be further 
_ emphasised by reference to S. 37 of the 
Act. Under S. 37 an arbitration ` com- 
mences not when the application under 
S. 20 is filed, but when the -notice ~ is 
given to appoint the arbitrator. It would, 
therefore, be reasonable te suppose that 
the limitation period for’ the purpose of 
S. 20 is different from the limitation 
period contemplated by sub-sec. (3): of 
S. 37 because the two --provisions deal 
with different things: In the one case, the 
limitation period-is identical with the 


‘one which applies to suits. In the other, 


there is a’ different period altogether. To 
put it in ‘another way, the notice under 
S. 37 (3) has to be given within ‘the 
period of limitation prescribed for suits. 
When such a notice. has been given, one 
of two'things can happen. Either ~; the 
other party can.agree to the. arbitrator or 
it can refuse to appoint the arbitrator. 
The cause of action for applying to’ the 


` the . 


A.L R. 


Court under S. 20 would arise ‘when’ the 
parties do. not agree -to ‘have a common. 
arbitrator, It is that contingency : whica 
regnes recourse to the Court, . °- 
ree (Paras 11; 12, 13) 


Held, . the: limitation | period ‘for ‘ling’ 
the ‘present petition under- S. - 20 © was: 


three years under Art. 137 of the. Limita- 


tion Act, but-the’three years’ period did” 
not commence from either 1967 or Decem-: 
ber; 1972, when. it was: claimed that the. 
lease came to an end-or any. other date; 


prior'to the date’on-which the differences 


between the parties arose, The differences. 


arose when the parties- could not resolve 
the same and an “application was made 


that the matter should be referred. to. 


arbitration. This date had been ` men- 


tioned in`the petition as being’ 10th. 


December, 1975, ‘20th February, 1976 or 
13th Deceniber, 1976. No alternative date 
was mentioned in the written statement, 


‘So, the petition filed in 1977 was within 
time. AIR 1977. SC 282, Applied. 


i (Para 13) 

(B). Public Premises (Eviction of Un- 

authorised Occupants) Act. (40 of 1971), 

S. 15 — Bar of . jurisdiction — Section 

does not bar. jurisdiction of Court. under 

S. 20, Arbitration Act. (Arbitration Act 
(1940), S. 20). 


Where. there is a lease of public pre- 
mises under the Act, it is open to the par- 
ties to the.lease to- have an arbitration 
agreement whenever there is a dispute. 
If there is. an arbitration agreement be- 
tween the parties, then, the provisions of 
the Arbitration Act have to apply. S. 15 
merely states that the Court shall. not 
have jurisdiction to entertain any suit or 


proceeding in respect of eviction of a 


person who is in unauthorised occupation 
of any public premises or for the recovery 
of arrears of rent payable under S. 7 (1) 
or 7 (2) of the Act. Keeping in view the 
fact that Section 15. was introduced 
into the Act of 1971 with object of making 
the Act constitutionally -valid and not 
violative of Art. 14, Constitution of India, 
it must also be interpreted in the same 
light. And‘so interpreted, it must be held 
that Section 15 has nothing to do with 
the Court’s jurisdiction under the Arbitra- 
tion -Act which is quite an in- 
dependent jurisdiction. In fact, if 
the parties - do go to arbitration, and an 
award is given, then there is no choice 
for the parties but te approach the Court 
under the Arbitration. Act for the purpose 
of making the award”a rule of the: Court’ 
or for getting those matters arising in 


Ah 
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arbitration proceedings or: relating to the 
same settled through the. Court. By no 
means can it: be said that the. Court will 
then be dealing with a proceeding . for 
the eviction of a person. in unauthorised 
occupation or for the recovery of rent or 
damages, The Court is merely concerned 
with’ the arbitrator, the arbitration agree- 
ment, the award and the subsequent stages 
through which that award or arbitration 
proceedings may pass. Therefore, tha 
jurisdiction of the Court under the Arbi- 
tration Act is not barred by Section 15. 
AIR 1967 SC 1581 and ATR 1972 SC 2205, 
Refd. (Paras 14, 15) 

(C) Public Premises (Eviction of Un- 
authorised Occupants) Act (40 of 1971), 
Ss. 4, 5 — Dispute as to tenure of lease 
of public premises —- Matter can be re- 
ferred to arbitration ‘as per agreement, 
notwithstanding the fact that Estate Offi- 


cer, may have chosen to take - action 
under Act. i (Para 17 
Cases Referred: Chronological ` Paras 
“ATR 1977 SC 282 l 7 3 
AIR 1972 SC 2205 1 H 
AIR 1967 SC 1581 8 14 5 


_. Arun Mohan, ` for Petitioner; 
Jaitley, for Respondent. 


ORDER :— The petition under S. “20 of 
the Arbitration . Act, 1940, before the 
Court has given rise to some. important 
question of law. There is a clash in the 
instant case between the provisions of 
the Arbitration Act, 1940, and the por 
sions of the Public Premises (Eviction of 
Unauthorised Occupants) Act, 1971. I have 
considered the question whether the case 
should not be referred to a large Bench, 
but in view of the fact that a right of ap- 
peal would be lost to the parties by this 
procedure, I have preferred to give my 
own -decision on the vont which have 
arisen. 

2. The dads oi his case one Wee en 
area of 2,743 sq. yards belonging to the 
Northern Railway, i.e. the land being 
Railway land was leased out. to the peti- 
tioner on, 9th May, 1969. An amount of 
Rs, 30,611.88 has been paid as rent yearly 
for this plot. . The land used is for stack- 
ing or storing materials and for parking 
vehicles, The period of the lease-was for 
ten years and according to the petitioner, 
the period commenced on: ist January, 
1968, which means that. the lease - was 
made long after the.term actually com- 
menced. According to the petitioner, the 
period of ten years was automatically to 
be extended for another ten years period. 


PL. K, 
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However, according to the respondents, 
the term was ten years which would be 
automatically. extended for another ‘ten 
years if the lease is not terminated by 
giving a notice terminating “the lease, 
which notice was to be for a period of 
three calendar months before the first 
period of ten years expired. In the lease- 
deed, there is an -arbitration clause con- 
tained in paragraph - No. 19, That clausae 
reads as follows:— ` 

"19, That in -case of any dispute arising 
between fhe parties with regard to the 
intent and meaning of this agreement and 
subject-matter referred to therein the 
same shall be referred to the sole arbitra- 
tion of the General Manager, Northern 
Railway, or any other officer of the Bail- 
way appointed by him, who shali conduct 
the proceedings in accordance with the 
provisions of the Indian Arbitration Act 
1940.” 
One of the disputes which has arisen re- 
garding the lease is the question whether 
the peried of ten years has not been ex- 
tended to 20 years. It may have been ex- 
tended because it was automatically ex- 
tended or, it may have been extended be- 
cause no notice was given, even accord- 
ing to the interpretation of the respond- 
ent. Then there are other disputes con- 
cerned with the rent to be paid for the 
period after ten years had expired, be- 
cause, the- petition was filed in 1977 and 
if the lease expired after ten years had 
expired, it expired at the end of Decem- 
ber,-1972. There are several other dis- 
putes regarding constructions made on 
the land which according to the respond- 
ents the petitioner could not make. 
Furthormore, there is the question as to 
how the petitioner is to be evicted. There 
is, therefore, no doubt that disputes exist 
and there is an arbitration clause.- How- 
ever; the matter is not quite simple- and 
several fine questions of law have arisen. 
On the pleadings, the following issues 
were framed by myself :— z 
~- “L Is the petition under Section 20 
belated in- the- sense that the suit based 
on cause of action was -or is barred by 
time ør the application is otherwise filed 
beyond the period. of limitation ? 

2, Has tbis court no jurisdiction to deal 
with the matter because the matter is 

before. the Estate Officer under 

the Public Premises (Eviction. of Unautho- 
rised- Occupants) Act, 1971? 

3. Is the matter not referable te arbi- 
tration because it is before the Estate Of- 
ficer. or within his competency? 
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. 4, Is the dispute specified: in the peti- 
tion, particularly in paragraph 10 of the 


game,-covered by arbitration agreement - 


dated 9-5-1969 ? 


5. Is the matter to be not referred to 

arbitration for any reason ? 

. 6. Relief.” 

At that time, a direction was given that 
the questions seem to be purely legal and 
could be decided merely by filing of 
documents and affidavits. Eventually, the 
case has been heard on the basis of the 
affidavits and documents filed and it is 
now necessary to deal with the various 
‘issues, 

1. Limitation. The first issue relates to 
the question whether the petition is not 
barred by time. This has led to conten- 
tions by both sides as to what was the 
date on which the application could have 
been filed. The matter is again not a 
simple one. The application was filed on 
lith May 1977. The first period of ten 
years of lease expired even according to 
the petitioner on 12th Dec., 1972, so more 
than three years had expired from the 
alleged termination of the lease according 
to the respondent. According to the peti- 
tion, the cause of action arose in July, 
1975 and April, 1977. when the respondent 
sought to recover rents contrary to the 
terms of the agreement and also sought 
to recover possession of the land. It was 
also stated in the petition, that instead of 
going to arbitration, the respondents were 
seeking to evict the petitioner under the 
Public Premises (Eviction of Unauthoris- 
ed Occupants) Act, 1971. and this they 
were not entitled to do. According to the 
reply, the cause of action arose in 1967 
when the demand for increase of rent was 
made and at least on 1st January, 1973. 
when the lease of the petitioner came to 
an end, and therefore, the petition is 
barred by time. f: 

3. Various decisions of the Courts 
have been cited on the question of limi- 
tation. The material question is, what is 
the starting point of limitation for moving 
a petition under Section 20 of the Arbitra- 
tion Act. In this case, an interesting 
‚situation arises because according to the 
petitioner, the lease is still subsisting, and 
according to the respondents it has come 
to an end. It is the undisputed case of 
both sides that unresolved disputes do 
exist, yet according to the respondents 
` the limitation period had expired. The 


principal judgment relied upon on the, 
question of limitation is that given by. 
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the Supreme Court in Kerala State Elec- 
tricity Board, Trivandrum v. T. P. Kunha- 
liumma, AIR 1977 SC 282, in which the 
Court held that Art. 137 of the Limitation 
Act, 1963, would apply to all applications. 
Assuming, that this alsó means that ap- 
plications under Section 20 of the Arbi- 
tration Act are governed by Art. 137 of 
the Limitation Act, it would mean that 
the period of limitation is three years 
from the date when the right to apply 
accrues. This raises other difficulties 
which I shall presently deal with This 
judgment of the Supreme Court has been 
applied in several other cases even in this 
Court to applications under Section 20 of 
the Arbitration Act, but the judgments 
are not altogether consistent as to when 
the tight to apply accrues for computing 
the period of three years mentioned. in 
Art. 137 of the Limitation Act. 
of these judgments are unreported, the 
present point of limitation has to be 
decided on its own merits. 


4. It was submitted ‘on behalf of the 
respondents that as the lease expired in 
1972, the application was. barred by time 
in 1977 when it was filed. On the other 
hand, there was no occasion for the peti- 
tioner to move the Court till a cause of 
action actually arose for referring the 
matter to arbitration. The provisions of 
Section 20 of the Arbitration Act can now 
be usefully referred to. The section 
states in sub-section (1) :— 

“Where any persons have entered into 
an arbitration agreement before the insti- 
tution of any suit with respect to the sub- 
jJect-matter of the agreement or any part 
of it, and where a difference has ariseri 
to which the agreement applies, they or 
any of them, instead of proceeding under 
Chapter II, may apply to a Court having 
jurisdiction in the matter to which’ the 
agreement relates, that the agreement be 
filed in Court.” 

The important words in this section are 
the existence of the arbitration agreement 
and the existence of a difference between 
the parties. Secondly, this section pre- 
sents an alternative to the parties other 
than proceeding to arbitration on their. 
own, i e, without coming to the Court. 
The way the Act is framed suggests that 
first you have to. have a contract concern-. 
ing the reference of certain types of dis- 
putes to arbitration. If you have this 
contract, still you cannot apply until you: 
have. a difference. -The starting point of. 


the reference under Section 20 is. there-... ` 
fore, the date on which:a difference arises.. 


As most . 
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to which the arbitration agreement ap- 
plies. Neither party.can move the Court 
without the existence of a difference be- 
tween them. So, the material question 
is, when the difference arose between the 
parties and not when the lease expired, 
nor when it was. entered into. In - the 
present case. the noteworthy feature is 
that the agreement was made in 1969 
concerning a lease which started on ist 
January, 1963. We have, therefore, to 
examine for the purpose of the question 
of limitation as to when the disputes 
arose which are required to be referred 
to arbitration. As a matter of fact, para- 
graph No. 11 of the petition states as 
follows :— 


“11, That the petitioner requested the 

respondent several times to have the 
matters decided by arbitration as per 
Cl. 19 of the said agreement executed be- 
tween the parties.. Letters dated 10-12- 
1975. dated 20-2-1976 and dated 13-12- 
1976 were sent by the petitioner to the 
Railway authorities requesting them: to 
take action for having all the disputes be- 
tween the parties decided by arbitration 
but the respondent has failed to have 
the matter referred to arbitration.” 
Thus, according to the petition, the dis- 
putes arose not more than three years be- 
fore the date llth May, 1975, when the 
petition was filed. 


5. In reply to paragraph No, i, the 
respondents stated as follows :— 
` “Para No. 11 of the petition as stated 
is not admitted. As the matters set up 
by the petitioner in para. No. 10 above, 
are matters to be decided by the Estate 
Officer alone under the Public Premises 
(Eviction of Unauthorised Occupants) Act, 
1971, therefore, there could not be a 
matter of reference to arbitration.” 
No other date has been mentioned as 
being the date on which the disputes 
actually arose, 

6. It is stated in para. No, 15 of the 
reply as follows :— 


©- “Para. No. 15 of the petition is wrong 
and denied. The cause of action arose in 
1967 when the demand for the increased 
rate of rent was made by the respondent 
on the petitioner and then on 1-1-1973 
when the lease of the- petitioner came to 
an end. therefore, the present petition is 
not within time.” 

As I have said, the case of the petitioner 
and the case of the respondents operate 


on quite different planes. The case of the | 


petitioner. is that the lease has not ended 
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- Section 20 of the Arbitration Act differs 
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and then there are disputes which have 
arisen which are’ required to be referred 
to arbitration. - The case of the respond- 
ents is that the lease came to an end in. 
1972 and the cause of action for the in- 
creased rent arose in 1967. f 
7. With respect, I think the respond- 
ents have missed the real question which 


is that in order to charge the increased 


rent, the parties had to go to arbitration. 
The difference between them would arise 
when there was a demand by one. side 
and a refusal by the other. 

` 8. In this case there is a total abdence 
of dates as to when the difference arose, 
and, therefore, the first issue has to be 
decided on the reading of the petition. If 
according to the petition, the lease is sub- 
sisting and disputes have arisen in 1975 
and 1976, the petition is within time. No 
earlier date has come to light as to the 
date on which the difference arose. 

9. In this connection, it is necessary 
to note that a difference can arise lon 
after some work has been done under | 
contract. There can be negotiations be- 
tween the parties and all sorts of corres- 
pondence. But, it is only when they come 
to the conclusion that they cannot resolve 
the dispute between them. that it can be 
said that a difference arises, A difference 
under the arbitration agreement is a 
claim made by one party which is refuted 
by the other party. At that stage, it is 
open to the parties or any of them to 
say—now let us go to arbitration to get 
this difference settled. It is at this stage 
that it is possible to say that a difference 
has arisen between them. In this sense, 


from the normal kind of claims that arise 
in suits. In the case of a suit, the date 
on which the cause of action arises is the 
date from which the limitation period 
starts. Under Section 20. it is the date 
on which the right to apply accrues that 
determines the starting point. That start- 
ing point does not coincide with the date 
on which the cause of action or filing al 
suit arises. 


10. Tọ take a simple illustration. If 
there are two parties to a contract in 
which one claims a breach of contract by 
the’ other, then the period of limitation 
for filing the suit starts from the date of 
the breach. That is not the determining. 
date if the contract is subject to an arbi- 
tration clause. If there is an arbitration 
clause, then the concerned party will 
make a demand from the other party and 





- it is only when the demand is refuted or’ 
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declined that the difference arises, It, 
therefore, follows that the bar contem- 
plated by the Limitation Act for filing an 
application under Section 20 of the Arbi- 
tration Act is different fram that contem- 
plated by the same Act for instituting a 
suit. 


11. ONE coda tay TEE 
emphasised by reference to Sec. 37 of the 
Arbitration Act, In sub-section (1), it is 
stated that all the provisions of the Indian 
Limitation Act shall apply to arbitrations 

‘as they apply to proceedings in Court. It 
is further provided in sub-section AA as 
follows :— 


“For the purposes of. this section and 
of the Indian Limitation Act, 1908, an 
arbitration shall be deemed to be com- 
menced when one party to the arbitration 
agreement serves on the other parties a 
notice requiring the appointment of an 
arbitrator. ete. 
It means that the arbitration commences 

ot when the application under Sec. 20 
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is filed, but when the notice is given to. 


appoint the arbitrator., In the present 
case, the notice was given, according to 
the petitioner, sometime in 1975 or 1976. 
It is that date which determines whether 
the arbitration claim by the present peti- 
tioner is within time. It cannot be that 
there are two different limitation periods 
‘prescribed for the same thing in the same 
Act. It would. therefore, be reasonable 
suppose that the limitation period for 
the purpose of Section 20 is different from 
the limitation period contemplated by sub- 
ection (3) of S. 37.because the two pro- 
visions deal with different things, In the 
one case, the limitation period is identical 
with the one which applies to suits. In 
the other, there is a different period alto- 
gether. To put it in another way, the 
notice under Section 37 (3) has to be given 
within the period of limitation prescribed 
or suits, 












12. When such a` notice has been 
given. one of two things can happen. 
Either the other party can agree to the 
arbitrator or it can refuse to appoint the 
arbitrator. In the present case, the res- 
pondents chose not to.appoint the arbi- 
trator on some ground or the other. It 
is only. after this that it could be said that 
the petitioner was compelled to come to 
the Court > 


- 13. There is yet wate aspect of the 
matter which - YTaises an interesting co- 
nundrum, ‘The limitation period for the 


State to claim a sum payable to it is much 
greater than that available to an ordinary. 
person, For instance, in the present case, 
the Railway authorities could refer the 
matter to. arbitration -within 30 years 
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later, because Art. 112 makes the limita- _ 


tion period for recovery of the amount 
due to the Central or a State Government, 
30 years, It would be indeed peculiar 
that when the -claim is not- barred by. 
time that the limitation period under Sec- 
tion 20 would expire much earlier, after 
only three years, thus making it impossi- 
ble for the parties to move the Court, 
This example shows the difference’ be- 
tween the applicability of the provisions 
of the Limitation Act as far as suits go 
and applications for getting an appoint- 
ment of an arbitrator through the Court, 
To take an instance that might well arise 
in practice, suppose there is a contract 
between. the State and a private con- 
tractor for the supply of certain goods in 
which there is an arbitration clause to 
the effect that a mutually acceptable 
arbitrator will be appointed. A difference 
relating to this agreement could well arise 


‘on a Government claim made 20 years 


after the contract came to an end. If 
such a difference arises, the parties may 
have to have recourse to Section 20. of 
the Act, It could not then be claimed 
that the period of three years commenced 
from the date on which the cause of ac- 
tion arose because the State has got 
30 years .in which to file a suit, The 
cause of action for applying to the Court 
would arise when the parties do not agree 
to have’a common arbitrator. It is that 
contingency which requires . recourse to 
the Court, Hence, I would come to the 
conclusion that the limitation period for 
filing the present petition is three years 
under Art, 137 of the Limitation Act, but 
the three years period does not com- 
mence from either 1967- or December, 
1972, when it is claimed that the lease 
came to an end or any other date prior 
to the date on which the differences be- 
tween the parties arose.. In my view, the 
differences arose when the parties could 
not resolve the same and an application 
was made that the matter should be re- 
ferred to arbitration. This date has been 
mentioned in the petition as being 10th 
December, 1975, 20th February, 1976 or 
13th _December, 1976. No alternative 
date is mentioned in the written state- 


ment. So, I come to the conclusion that) 


the petition is within time 


z 
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No. 2. Jurisdiction, > 
14. The second point arising in this 
case is the question whether © this: Court: 


has jurisdiction: to déal with’the present 


petition, No doubt; there is ‘dn arbitra- 
tion clause and there is the Arbitration 
Act and normally, there would: ‘be little’ 
doubt that this Court had - ‘Jurisdiction.’ 
However, the contention of ` learned 
counsel for the respondents is that Sec-. 
tion 15 of the Public ‘Premises (Eviction 
of Unauthorised - Occupants). Act, 1971, 
bars the present proceedings, That, ket- 
tion reads as follows :— - - 

"15. Bar of jurisdiction No Court 
shall have ‘Jurisdiction to entertain any, 
suit or proceeding in respect of the evic- 
tion of any person who is in unauthorised 
occupation of any public premises or the 


recovery of the arrears of rent payable ' 


under sub-section (1) of S..7 or the 
damages - payable’ under sub-section (2) 
of that section or the costs awarded to the 
Central Government or the corporate 
authority under sub-section (6) of S. 9 
or any portion of such rent, damages or 
costs,” 
It is contended that. this Court is enter- 
taining a proceeding which is concerned 
with the eviction of a person who is in 
unauthorised occupation or it is entertain- 
ing a proceeding in respect of the re- 
covery of arrears of rent payable in res- 
pect of the property, Shortly put, the 
contention is that the land which is the 
subject-matter of the lease is public pre~ 
mises and, therefore, the question of evic- 
tion from that land or the question of 
recovery of rent in respect of that land 
. cannot be entertained by this Court. As 
it happens, this Court is not entertaining 


any such proceedings, but is merely. con-- 


sidering the question whether the matter. 
is referable to arbitration. If the Govern- 
ment chooses to have an arbitration clause 
in respect of property covered by the 
Public Premises (Eviction of Unauthoris- 
ed Occupants) Act, 1971, I do not think 
that it was the intention of the Legis- 
lature tó nullify that arbitration. I would 






so. It-is open - to’ the 
parties to have an arbitration agreement 


e Court shall not have jurisdiction to 
entertain any suit or proceeding’in res- 
pect of eviction of a person who is in un- 
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authorised occupation of any public prer 
mises or for the recovery of arrears” of 
rent payable under Section=7°(1) or 7 (2) 
of the Act... -This section was introduced 
in the Act iñ view of the Supreme Court’s 

decision in Northern India- ‘Caterers (Pvt) 
Ltd. v. State of ‘Punjab, AIR 1967°SC 
1581. In‘that: case,- Section 5 of the Pun- 
jab- Public’ Premises and Land (Eviction 
and Rent Recovery) Act: had been held 
to be invalid as a more drastic remedy 
was introduced in eviction of tenants. 
which deprived thé person opposing’ the. 
Government of ‘certain rights under the 
ordinary law. -The existence-of two pos- 
sible remedies which’ could be selected at 
random led the majority of the Supreme 
Court to hold that the ‘section was viola- 
tive of Art. 14 of the Constitution. At 
that time. the 1958 Act was in force being 
the Public ‘Premises (Eviction of Un- 

authorised Occupants) Act, 1958. That 
section did give a choice of procedure to 
the Government.’ The fact. that a discri- 

minatory ‘process could be followed led 
to the repeal of the ` 1958 Act and the 
enactment of the Public Premises (Evic- 
tion, etc.) Act, 1971; which. introduced 
Section 15 of the Act, It may be men- 
tioned that even earlier Section 10-E had 
been introduced into the Act of 1958. In 
the 1971 Act, there was a validation sec- 
tion being No. 20 which declared that pro- 
ceedings’ and actions taken under the Act 
of 1958 -shall be deemed to be valid and 
effective as having been taken under the 
Act of 1971. This validation section was 
considered in the Supreme Court’s judg- 
ment in Hari Singh v. Military Estate 
Officer, Delhi Circle, Delhi- Cantt., AIR 
1972 SC 2205. Section 15 was ‘declared 
to be constitutionally valid. Keeping in 
view the fact that Section 15 was intro- 
duced into the Act ‘of 1971 with the object 
of making the Act constitutionally valid 
and not violative of Art. 14 it must also 
be interpreted in the same light, 


. 15. The contention of learned counsel 
for the respondent is that Section 15 bars 
this Court from dealing with the arbitra- 
tion proceedings as, in effect, the Court 
is dealing with a proceeding which relates 
te the eviction of a person who is in un- 
authorised occupation or relates to the 
recovery of damages. I do not agree with 
this contention. The parties have agreed 
to-have an arbitration relating to matters 
arising out-of the lease. Once there is 


_an arbitration“ agreement, the parties are 


free to refer the matter to arbitration in 
accordance with the -agreement, The 
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Court is not adjudicating on any dispute 
„relating to eviction or recovery of rent. 
etc. The Court is concerned rather with 
the enforcement of the rights of the par- 
ties under the Arbitration Act. The dis- 
putes have to be dealt with by the arbi- 
trator appointed by the parties. I, there- 
fore, hold that Section 15 of the Public 
emises (Eviction of Unauthorised Oc- 
cupants) Act, 1971, has nothing to do with 
_ this Court’s jurisdiction under the Arbit- 
jration Act which is quite an independent 
-|jurisdiction. In fact, if the parties do go to 
arbitration, and an award is given, then 
there is no choice for the parties but to 
approach the Court under the Arbitra- 
tion Act for the purpose of making the 
award a rule of the Court or for getting 
ose matters arising in arbitration pro- 
ceedings or relating to the same settled 
through the Court. By no means can it 
be said that the Court will then be deal- 
ing with a proceeding for the eviction of 
a person in unauthorised occupation or 
for recovery of rent or damages. The 
Court is merely concerned with the arbit- 
rator, the arbitration agreement, ` the 
award and the subsequent stages through 
which that award or arbitration proceed- 
ings may pass. I, therefore, overrule the 
-objection relating to the jurisdiction of 
Ithis Court. 


16. The result of the above discus- 
sion is, I hold Issues Nos, 1 and 2 in 
favour of the petitioner. 

_ Q. 3. Ouster of arbitration due to -the 
reference to the Estate Officer. 

17. I cannot see in what way the matter 
bas become non-referable to arbitra- 
tion on the Estate Officer taking pro- 
ceedings under the Public Premises (Evic- 
tion of Unauthorised Occupants) Act, 1971. 
There is nothing in the Act or even in 
the Arbitration Act barring the arbitra- 
‘ition proceedings going on. I am, there- 
fore, of the view that the matter can be 

ferred to arbitration notwithstanding 
the fact that the Estate Officer may have 
chosen to take action under the Public 
Premises (Eviction of Unauthorised Oc- 

cupants) Act. 1971. 

No, 4. ‘Scope of the arbitration agreement, 


18. In the- present case the wording of 
the . arbitration agreement which is 
clause 19 of the agreement is as follows: 

“That in case of any dispute arising be- 
tween the parties with regard to the in- 
tent and meaning of this Agreement and © 
subject matter referred to therein the 
same shal}: be referred to the sole, arbit- 





. agreement. The 
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ration of the General Manager, Northern 
Railway, or any other officer of the Rail- 
way appointed by him, who shall conduct 
the proceedings in accordance with 
the provisions of the Indian 
Arbitration Act, 1940.” ` 

In my view, the disputes which have 
arisen between the parties are in relation 
to the intent and meaning of the agree- 
ment or the subject-matter referred to 
therein. The statements of the claims set 
out in paragraph No. 10, if shortly sum- 
marised are as follows :— : 

1. Dispute relating to the period of the 
beginning from Ist January, 1983. 

2. Dispute relating to the quantum of 
rent for the agreed period up to the end 
of 20 years. 

3. Dispute relating to rate of rent, ac- 
cording to the petitioner, the rate is not 
more than Rs. 30611.88 per year. 

4. The question whether the petitioner 
can be evicted during the period of 20 
years, 

All these matters arise from the -agree- 
ment and have to be decided by an inter- 
pretation thereof. Whether the -disputes 
are to be decided in favour of one party 
or the other is not for this Court to de- 
cide. There are certainly disputes which 
require recourse to the contract and, 


therefore, they arise in relation to the 
same and have to be decided by arbitra- 
tion, under well-settled rules relating to 
the. scope of arbitration agreements: 1 
am, therefore, of the view that the matter 
does fall within the scope of the arbitra- 
tion agreement, 

19. In view of this dlsotisdign: I can- 
not see any reason why the matter can- _ 
not be referred to arbitration. I would 
accordingly allow the petition, direct the 
filing of the arbitration agreement and in 
accordance with the agreement direct the 
disputes to be referred to an arbitrator 
to be appointed by the General Manager 
Northern Railway under the terms of the 
General Manager can 
himself be the arbitrator or he may ap- 
point any other officer. The appointment 
should be made within three months. In 
view of the nature of the points involved 
in this petition, I would leave the panics 
to bear their own costs. 

20.. There is an order passed easier 
‘in this case on -30th August, 1977, which | 
restrains the respondents from: evicting 
the applicant during the pendency of the 
arbitration proceedings. I would extend 
the order to operate till the award is 
given so that the. respondents - will. not- 
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evict the petitioner during the pendency 
of the arbitration proceedings. After the 
award has been made it will be for the 
Court in which the award is filed to con- 
sider what order to pass. 

Petition allowed. 
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Kali Charan Sharma, Petitioner v. The 
Municipal Corporation of Delhi and 
others, Respondents. 

L A. No. 3636 of 1980 in Suit No. 392-A 
of 1980, D/- 31-3-1981.* 

(A) Arbitration Act (10 of 1940), S. 30 
-~ Grounds for setting aside award 
Error apparent on face of award — Con- 
tract for building construction — Refer- 
ence claim of contractor consisting of 
claims on various counts — Award by 
arbitrator granting lump sum to contrac- 
tor after referring to his claim and coun- 
ter-claim -—- No reasons given — There i8 
no mistake apparent on face of award. 

There was contract between petitioner, 
-a contractor and respondent to construct 
some buildings for the respondent with 
arbitration clause envisaging appointment 
of one arbitrator by each of the parties. 
-High Court set aside award referred to 
sole. arbitrator and appointed an arbitra- 
tor. Both parties lodged claims, The 
arbitrator made an award allowing claim 
-of petitioner by awarding a lump sum 
after referring to the total claim of the 
petitioner and counter-claim of the res- 
pondent without giving reasons. The res- 
pondent applied to assail the award on 
the ground that the main controversy 
between the parties as to -whether the 
petitioner was entitled to any enhance- 
-ment over .and above the contract rate 
was not decided by him and the award 
was bad in law on account of an error 
apparent on the face of it. 


Held, that it could not be said that the 
award suffered from any error apparent 
on the face of it or there was any legal 
misconduct on the part of the arbitrator 
‘on account of his allowing lump sum 
“after considering rival claims of both the 
parties as the total-claim of the petitioner 
‘was based on various counts including re- 
‘fund of amount deducted illegally by the 
‘respondent, rise in price of material sub- 


-*To set aside award D/- 29-7-1980 given ` 
by sole arbitrator, B. C. Misra. ; 
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sequent to the award of the contract to 


‘him, loss suffered by him due to pro- 


longation of work for a. year on account 
of delay and laches on the part of the 
respondent etc. In this context by no 
stretch of reasoning it could be said that 
any specific question or dispute as such 
was referred to the arbitrator for deci- 
sion. Further the arbitrator had not tied 
himself to any particular legal proposi- 
tion which could be said to form the basis 
of award. Case law discussed. 
jia (Paras 5, 6. 7) 
(B) Arbitration Act (10 of 1940), Sec- 
tions, 13, 29 — Power of arbitrator to grant 
future interest on award — Arbitra- 
tor is not competent to awarl interest 
for period beyond date of decree 
Awarding interest for period beyond date 
of decree is exclusively function and 
privilege of Court. AIR 1979 Punj & Har 
179 (FB) (Point A), Dissented from. 
(Para 8) 
Cases Referred : Chronological Parag 


(1981) FAO (OS) No. 29 of 1977, D/- 20-3- 
1981 (Delhi) Union of India v. M/s. Sal- 
wan Construction Co. 

ATR 1979 Madh Pra 119 

ATR 1979 Punj & Har 179 (FB) 

AIR 1975 SC 230 

AIR 1968 Raj 99 

AIR 1967 SC 378 

AIR 1967 SC’ 1030 

AIR 1967 SC 1032 

AIR 1965 SC 214 d 

AIR 1963 SC 1677 

AIR 1923 PC 66 4, 
D. P. Sharma, for Petitioner; A. P. 

Aggarwal, for Respondents. f 


ORDER :— The petitioner Shri Kali 
Charan Sharma, sole proprietor of M/s, 
Bhartiya Construction Co. entered into` 
an agreement dated 1st March, 1968 with 
the Delhi Electric (Electricity?) Supply 
Undertaking of Municipal Corporation of 
Delhi, respondent No. 1, for the censtruc- 
tion of 9 sub-station buildings at dif- 
ferent places, for instance, Defence 
Colony, Jamia Milla etc. The contract 
inter alia provided for reference of the 
disputes between the -parties arising out 
of or in relation to the said contract to 
arbitration vide clause No. 29. Subse- 
quently, some disputes arose between “the 
parties and the same were referred’ to 
arbitration in terms of clause 28 which 
envisages appointment of one arbitrator 
by each of the parties. Shorn of unneces- 
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“sary details, it may be stated. that’ an 


award was made’ by Shri Gaiha as sole 
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arbitrator: on. 18th October, 1977 despite 
stay order issued by this Court in CMP 
115A of 197%, under Sections 9 (b) & 11 
of. the: Arbitration. Act (hereinafter refer- 
red ta as the Act). Thereupon. the peti- 
tioner filed suit No, 927A of 1977 under 
Sections {4 and- 17 of the Act for making 
the award .a rule of the Court. However, 
the Municipal Corporation ‘of Delhi, res- 
‘pondent. No. 1, filed ‘objections to the 
award. under Sections 30 and 33 of the 
Act. Eventually, vide order dated 16th 
July, 1979, this Court (D. K. Kapur. J.) 
get aside the award and appointed ‘Shri 
B. C Misra a retired Judge of this Court 
as the sole arbitrator to determine the 
disputes between the parties, The- peti- 
tioner lodged claims totalling 
Rs. 5,59,000:00 p. on different counts be- 
sides interest and costs. Respondent No. 1 
while opposing the claims made by the 
petitioner filed-a counter-claim on vari- 
cus counts aggregating to Rs. 1,83,064.00 


besides interest and costs. Eventually, the 


sole arbitrator made an award on 29th 
July, 1980 and he allowed the claim of 
the plaintiff and for a total sum of 
Rs, 2,95,440.00 in full and final settle- 
ment of all the claims and disputes be- 
tween the parfies including the counter- 
claim of the respondent. Thereupon, the 
petitioner moved an application under 
Sections 14 and 17 of the Act being Suit 
No. 3924/80 with the request that the 
award made by the sole arbitrator on 
29th July, 1980 be filed in Court and 
made a rule of the Court. On the award 
being filed. and both the parties having 


been served, ‘Municipal Corporation of 


Delhi, respondent No. 1 has filed objec- 
tions to the award which are embodied in 
the instant application. 


2. A: perusal of the award in question 
will. show that it is a non-speaking award 
and the learned arbitrator has not assigned 
any reasons which influence him in arriv- 
ing at the lump sum of Rs. 2.95,440.00 
awarded to the petitioner. After 
referring to the contract in question, the 
learned arbitrator has simply mentioned 
the total claim made by the petitioner as 

.also the total claim made by respondent 
No. 1- by way of counter-claim. He has 
then proceeded to make this award with- 
out giving any reason therefor. 


3. The learned counsel for respondent 
No. 1 has made a valiant effort before 
this Court to assail the award on the 
grounds of (i) its being bad in law on 
account of an error apparent on the face 
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of the- arbitrator in not deciding the ‘real 
question in controversy,. and (ili) in 
awarding future interest till the date of 
realization in the. face of Section 29 of 
the Act. His line of argument is not the 
main controversy between ‘the parties 
centered round the question as to whether 
the petitioner was’ ‘entitled ‘to any en- 
hancement over and above the contract 
rate. He has pointed out that the contract 


in question was awarded to the petitioner. 


at percentage basis, same being 25% above 
the schedule of rates and it did not em- 
body any escalation. clause, Thus. ac- 
cording to him, the price of construction, 
being Rs, 4,93,918.75 p. was firm and -he 


has been ‘paid accordingly for. the work 


actually -executed. In other ‘ words, 
according to respondent. No. 1, the cost 
of construction had been finally settled 
and once for all and as such the petitioner 
was not entitled to any increase what- 
soever notwithstanding the fact that. the 
price of material had shot up subsequent- 
ly, assuming it to be so. Thus accord- 
ing to him the arbitrator should have 
specifically decided ` whether the peti- 
tioner-contractor was entitled to any en- 
hancement over the settled rate despite 
the contract being absolutély silent re- 
garding” escalation of prices, . 


A In this aar hac hag adara 4a 
Union of India v. Firm J. P. Sharma & 
Sons AIR 1968 Raj, 99 which is a Bench 
decision and State of Madhya Pradesh v. 
Satyapal Wasson AIR 1979 Madhya Pra- 
desh, 119, also a Bench decision of that 
Court. - In the Rajasthan case the princi- 
pal dispute between the parties was about 
the applicability of agreed rate for the job 
done by the contractor. Certain issués 
were framed and eventually, the arbitra- 
tor awarded a lump sum tothe contrac- 
tor without dealing with each and every 
issue separately. Learned Judges while 
adverting to various authorities ` includ- 
ing Champsey Bhara and Co. v: Jivraj 
Balloo Spinning and -Weaving Co. Lid. 
AIR 1923 PC 66, Jivarajbhai . v. Chin- 
tamanrao Balaji AIR 1965 SC 214, Bungo 
Steel Furniture (P) Ltd: v. Union of India 
AIR 1967 SC 378, Firm Madan Lal Ro- 
shan Lal Mahajan v. Hukamchand Mills 
Ltd. Indore AIR 1967 SC 1030: and Smt. 
Santa Sila Devi v. Dhirendra Nath Sen 
AIR 1963 SC 1677 etc. reproduced the fol- 
lowing observations of their Lordships of 
the Supreme Court in AIR 1963 sc 1677, 
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- "Where an award agen iby the ‘arbitra- 
tor is, filed in Court and it ‘is challenged 
- on the ground of its incompleteness, . the 
Court has to bear in mind certain basic 
positions. These are: (1) a Court should 
-approach an award with a desire to sup- 
‘port it, if that is reasonably. possible, 
rather than -to destroy it by calling it il- 
legal; (2) unless the reference to arbitra~ 
tion specifically so requires the arbitrator 
is not bound to deal with each claim or 
matter separately, but can deliver a con- 
solidated award. The legal posi- 
tion is -clear that unless so. specifically 
required an award need not formally ex- 
press the decision of the . arbitrator on 
each matter of difference; (8) unless the 
contrary appears the Court will presume 
that the award disposes. finally of all the 
matters in. difference; and (4) where an 
award is made de praemissis (that is, of 
and concerning all the matters in dispute 
referred to the arbitrator), the presump- 
-tion is, that the arbitrator intended to 
dispose finally of all the matters in dif 
ference; and his award will be held final, 
if by any intendment it can be made so,” 


5. The learned Judges came to the 
-conclusion that the reference in that case 
specifically required the arbitrator ' to 
decide what were agreed rates applicable 
to the fob done by the contractor and’ the 
arbitrator not having decided the same, 
the award given was incomplete and de- 
fective on that ground. According to 
their Lordships,.the award did not show 
what decision the arbitrator had given 
‘regarding the rates that were to be appli- 
ed to the various items of work. How- 
ever, with respect, I am not persuaded 
to follow the reasoning which weighed 
with their Lordships in the said case. Even 
otherwise the instant case is distinguish- 
able on facts. As would appear from the 
report of the said case, there was only 
one principal question to be adjudicated 
upon by the arbitrator namely applicabi- 
lity of the rates for the work done but 
that.is not so in the instant. case. A peru- 
sal of the statement of facts and claims 
lodged by the petitioner -before the 
arbitrator will reveal that the total claim 
was based on: about half a dozen- counts 
which, inter alia, included ‘refund of 
‘Rs. 27,500.00 approximately which accord- 
‘ing to the petitioner. had been deducted 
‘illegally by the respondent; rise in the 
prices of material subsequent to the award. 
‘of the contract to him, loss suffered by 


im due to prolongation of the work for: 
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a year on account of delay'and jaches.on 


‘the part of the respondent; obliging him 


to employ: technical hands and labour 
ete. for a longer period and Rs. 15,000.00 
on account-of joss ef profit for the value 


‘of the balance work which according to 


him was not allowed to be executed iby 
the respondent. Thus by no stretch of 
reasoning, it can be said that any specific 
question or „dispute .as such was referred 


to the arbitrator for decision in Champsey 


Bhara and Co. v. Jivraj ‘Balloo Spinning 
and Weaving Co. Lid AIR 1923 PC 66, 
it was observed by their Lordships: 


‘that an error of law on the face of 
the award means......... that you can find 
in the award or a document actually ïn- 
corporated thereto, as, for instance, a 
note appended by the arbitrator stating 
the reasons for his judgment, some legal 
‘proposition which is the basis of ‘the 
award and which you can then say is er- 
Toneous,” 


_ 6 In the instant case it is impossible 
is apparent on. the 
face of the award as to what mistake 
the arbitrator has made. He has not tied 
himself to any particular legal praposi- 
tión which may be said to form the basis 
of the award. It is well settled that the 
Court has no jurisdietion to investigate 
into merits of the case and to examine 
documentary or oral evidence on the ve- 
cord for the purpose of finding out whe- 
ther.-or not the arbitrator has committed 
an error of law. It cannot be said that ithe 
arbitrator has incorporated any docu- 
ment or evidence in the award Jt is not 
open to Court to speculate or to probe 
mental process by -which the arbitrator 
has reached its conclusion where it is 
not disclosed by the terms of the award. 
As. observed , by- their Lordships im 
N. CheHlappan v. Secretary, Kerala State 
Electricity Board, AIR 1975.. SC 230 
(at p. 235): 


“In the award, the umpire phas refer- 
red to the claims under this head and 
the arguments of the Board for disallow- 
ing the claim and then awarded ‘the 
amount without expressly adverting to or 
deciding the question of limitation. From 
the findings of the umpire under ‘this 
head it is not seen that these claims were 
barred by limitation. No mistake of law 
appears on the face of the award. The 
umpire as sole arbitrator was not bound 
to give.a reasoned. award and if in pass- 
ing the award he makes a mistake of law 
or of fact; that is no ground for challeng- 
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ing the validity ef the award. It- is only 
when a proposition of law is stated in the 
award and which is the basis of the 
award, and that is erroneous, can the 
award.be set aside or remitted on the 
ground of error of law apparent on the 
face of the record.” : 


ese observations to my mind aptly ap- 





akes a mistake either on law or on fact 
in determining the matter referred -but 
auch mistake does not appear on the face 


a party with Sachhar J.) Union of India 
v. M/s. Salwan Construction Co. FAO 
(OS) No. 29 of 1977 decided on 20th 
March. 1981. In that case too the contrac- 
tor had claimed enhancement over the 
contract rate which was on percentage 
basis. It was said that subsequent to the 
contract in question there was steep rise 
in the prices of material and this fact 
was sought to be evidenced by a subse- 
quent contract awarded to the said con- 
‘tractor for the remaining construction 
of that very building at a higher percen- 
tage rate, the original percentage being 
15.40 above the schedule of rates of 1967 
and the subsequent being 60.70% higher 
than the aforesaid schedule of rates. The 
contractor had claimed a sum of Rupees 
8,18,136.89p. for the balance work of the 
first contract which had been executed 
by him subsequent to the award of second 
contract. The arbitrator awarded a sum 
of Rs. 5,20,198.77p. by means of a non- 
speaking award. This Court, inter alia, 
observed “that it will thus be seen that 
the arbitrator in fact applied his mind to 
_the various facts and that is why the 
arbitrator reduced the amount from the 
rate of 45.21% which was the figure men- 
tioned by the contractor and (44.58% 
which was the figure mentioned in the 
reference) to 28.47%. The fact that quite 
substantially less figure than the claim- 
ed amount was given by the arbitrator 
negatives the argument that the arbitra- 
tor had no material before him to work 
out.the various details for the purpose of 
awarding compensation. We. therefore, 
find no error of law. on the face of re- 

cord.” 

7: These ` dbseivano are quite appo- 
site having regard to the nature of con- 
troversy between the parties: in the in- 
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stant case. So I am not persuaded to hold 
either that the award suffers from any 
error apparent on the face of it or that 
there ig any legal misconduct on the part 
of the arbitrator. Needless to say that, 
Madhya Pradesh case (supra) is also dis- 


tinguishable on facts, inasmuch as thej. 
‘arbitrator therein had appended the re- 


cord of proceedings and in the proceed- 
ings dated 2nd December, 1970. the arbi- 
trator had calculated as to how figure of 
Rs. 21,500/- was arrived at. He had ap- 


portioned different amounts towards dif- 


ferent claims. That is evidently not. so 
in the instant case. Hence, from any reck- 
oning. no apparent error on the face of 
the award or misconduct on the part of 
the arbitrator can be inferred merely on 
account of his allowing a lump sum after 
considering the rival claims of both tha 
parties, 


8. The learned counsel for the res- 
pondent has also questioned the legality 
of the award on the ground of the arbi- 
trator allowing future interest on the 
amount awarded. His contention is that 
the arbitrator could not allow future in- 


terest from the date of the award till 
realization as has been done by him. I: 


find considerable force in this conten- 


tion. The learned counsel for the peti-~ 


tioner claimant has, however, invited my 
attention to a Full 


of Punjab v. Ajit Singh AIR 1979 Punj 


& Har 179 in whichit was held that ‘the 


arbitrator has jurisdiction to grant future 


interest on the amount awarded till the. 


date of its realization. Their Lordships, 
inter alia, adverted to Madan Lal Roshan 
Lal Mahajan’s case AIR 1967. SC 1030 
(supra) and Union of India v. Bungo 
Steel Furniture Pvt. Ltd.. AIR 1967 SC 
1032 and held (at p. 181): f 

“That in view of unequivocal enundia- 
tion of law by Supreme Court in the 
aforesaid authorities the principle, under 
Section 34 of the Code’ of Civil Procedure 
is at once and squarely attracted in the 
case of proceedings before the arbitrator. 
Once it is so it is plain that one has only 
to turn to the provisions of the section 
to seek answer to the question whether 
the arbitrator was entitled to: award 
future interest or not.” . 
So after alluding to Section 34, their 


Lordships concluded that by application’ 


of principles lying thereunder an arbitra- 


‘tor is expressly warranted and. authorised“ 


to grant futuré“interest dn thé amount 


ALR- 


Bench decision of 
Punjab and Haryana High Court in State. 
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awarded up to. the. date of. its realization. 
However, with utmost respect I am un- 
able to subscribe to the view taken by 
their Lordships. It is .for the simple 
reason that in both Firm Madan Lal 
Roshan Lal and Bungo Steel Furniture 
(Supra) interest had been awarded up 
to the date of decree and the sole ques- 
tion before their Lordships of the Sup- 
reme Court was whether the arbitrator 
had jurisdiction to grant pendente lite 
interest from the date of the award till 
the date of the decree and their Lord- 
ships answered it in affirmative having 
regard to the provisions of S. 34 of the 


Code of Civil Procedure. However, their 


Lordships did not make any observation 
as to whether the arbitrator had similar 
authority or discretion to award interest 
subsequent to the date of the decree. So 
both the Supreme Court authorities can- 
not be considered as implying com- 
petence in the arbitrator to award future 
interest beyond the date of decree which 
it‘may be said is exclusively the func- 
tion and privilege of the Court which 
makes the award a rule of the Court. 
his is so in view of the specific provi- 
Sion of law contained in S. 29 of the Act 
which lays down that the Court may in a 
decree based on award for payment of 
oney order interest from the date of de- 
cree at such rate as the Court deems 
reasonable to be paid as-the principal 
sum as adjudged by the award and con- 
firmed by the decree. That being the legai 
position and Section 29 being a special 
provision, I am afraid general provisions 
contained in Section 34 of the Code of 
Civil Procedure cannot impinge upon 
the same. It is somewhat strange that 
the Full Bench judgment is . absolutely 
silent and does not even remotely - ad- 
vert to Section 29 of the Act. For these 










reasons, I am persuaded to hold that the’ 


arbitrator was not competent to award in- 
terest beyond the date of decree passed 
by this Court. All the same as pointed 
out by the learned counsel for the peti- 
tioner the same object may be achieved 
if this Court is disposed. to grant future 
interest from the date of the decree till 
realization. In the ultimate analysis, 
therefore, net result will be the same. 

9. To sum up, therefore, I reject the 
objections raised by the respondent 
“against. the award except to the extent 
that the interest could not have been al- 
lowed by the arbitrator beyond the date 
of decree passed by. this Court. However, 
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that part of the award is clearly severable 


-and. does: not in any manner affect the 


legality and validity of the award as a 
whole. Hence, I dispose of the objections 
accordingly and order that the award is 
made a rule of the Court but the peti- 
tioner claimant will be entitled to interest 
at the rate of 6% per annum on the 
awarded amount from the date of award 
till date. Further he shall be entitled to 
interest at the same rate on the principal 
amount awarded till realization in case 
the decretal amount is not paid by res- 
pondent No. 1 within three months from 
today. This disposes of both I. A. 3636 of 
1980 as well as Suit No. 3924/80. A de- 


- cree be drawn up accordingly. However, 


no order is made as to costs. 
Order accordingly. 


AIR 1981 DELHI 305 
SULTAN SINGH, J. 
Dr. (Mrs.) N. D. Khanna, Petitioner 


v. M/s. Hindustan Industrial Corporation. 
New Delhi, Respondent. 

C. R. No. 787 of 1979, D/- 20-5-1981.* 

Delhi Rent Control Act (59 of 1958), 
Section 14 (1) (e) — Eviction — Bona fide 
requirement — One of the ingredients 
not pleaded in eviction application — 
Amounts to non-disclosure of cause of 
action — Petition liable to be rejected. 
(Civil P. C. (1908), O. 1, R. 1; O. 7 Rr. 1 
and 11; O. 6, R. 17). 


For obtaining an order of eviction 
under Section 14 (1) (e) a landlord has to 
plead and prove the following ingre- 
dients: (1) that he is the owner landlord 
of the suit premises; (2) that the premises 
were let for residential purposes; (3) that 
he requires the premises for himself or 
for any member of his family dependant 
upon him; (4) that he has no other 
reasonably suitable residential accommo- 
dation. When the eviction application 
does not contain any of these 
ingredients, the petition is liable to be re- 
jected in view of the provisions of O. 7, 
Rr. 1 and 11 of the Civil P. C. Thus 
where the plea that “the landlord has 
not other reasonably suitable residential 
accommodation” is not taken in the evic- 
tion petition, it is liable to be rejected on 
ground that it does not disclose a cause 


*Against order of S. N. Kapur, ist Addl, 
Rent Controller. Delhi, D/- 28-2-1977. 
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of action. O. 7, R. 11, C P, C. applies to 
eviction proceedings and the word “shall”? 
in R. 11 is mandatory.. (Paras 6, 14) 
' Hae plaint does not disclose a cause ‘of 
action, it is: liable to be rejected under 
O. 7, R. 11 (a), C. P. C.; specially when the 
tenant in his written statement has taken 
a specific plea that the plaint does not 
disclose a cause of action. When a plaint 
or an eviction application is filed it is the 
duty of the Court or the Controller to see 
whether the plaint or the eviction appli- 
cation: contains the allegations which 
must be proved before a decree or an 
order of eviction can be passed. If the 
allegations in the plaint or the eviction 
application are insufficient or the facts 
constituting the cause of action are not 
disclosed, the Court or the Controller 
must reject the same. (Paras 6, 10) 
In the absence of specific pleadings in 
the eviction petition mere reference of 
the notice does not mean that there is 
pleading of facts constituting the cause of 
action. - ° (Para 8) 
Replication may be a part of the plead- 
ing but the facts constituting the cause of 
action must be pleaded in the plaint and 
not in the replication. |, (Paras 9, 10) 
Further, in the absence of any specific 
pleading the fact that the evidence was 
recorded. without any objection is im- 
material No amount of evidence can be 
looked into ona plea which was, not 
. raised. (Para 13) 
The eviction application. did not con- 
tain the necessary facts constituting the 
cause of action to claim eviction and 
therefore the, request, to.amend the peti- 
tian. in revision could not also be enter- 
tained. (Para 12) 
Cases Referred : Chronological Paras 
AIR. 1980-SC 193 i 8 
AIR 1980 SC 1218 : 82 Pun LR 638, 6 
AIR. 1980 Bom 396 8 
AIR 1980 Delhi 29L = 6 
(1980) 2 Ren CJ. 551 (Delhi) | 
(1980) 1 Ren CR 657 (Punj & Har) 12 
(1980) 2 Ren CR. 545 (Punj &. Har) 12 
(1979) 1 Ren CR. 119 (Delhi) 7 
(1979) 16 DLT 215- ; 
(1979) 2 Ren CR 264 (Punj & Har) 12 
AIR 1977 Punj & Har 68.: ` (1977) 1 Ren 
CR 674 . 9 
AIR 1977 Punj ‘& Har 158 : 
- CR-595 (FB)- 
(1977) 1 Ren CR 622. ‘(Punj] & Har) 7 
(1977) 2 Ren CR 362-(Punj & Fe) 9 
ATR 1976 Delhi 328 -. . 76 
1972 Rajdhani LR 125 © 6 
1967 Ker LT 257 9 


(1977) Iv Ren 
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AIR 1952 Punj 266 : 54 Pun LR 176 12 
(1946) 50 Cal WN 540 - 6 
- Dr. L. M: Singhvi, Sr. Advocate with 
F. C. Bedi and L. K, Pande, for Peti 
tioner; Shanti Bhushan, . Sr. Advocate 
with. Harnam Dass, for Respondent. 


ORDER :— This revision petition under 
Section 25B (8) of the Delhi Rent Control 
Act. 1958 (hereinafter called ‘the Act’) 
is directed against the judgment and 
order dated Feb. 28, 1977. of the first 
Additional Controller, Delhi dismissing 
her petition for eviction on the ground 
covered by Cl. (e) of the proviso ‘to sub- 
section (1) of S. 14 of the Act. It has 
arisen in the following circumstances. 

2. The petitioner as owner landlady 
let out first floor of property No. 152. 
Golf Links, New Delhi to the respondent 
in July 1960 on a monthly rent of Rupees 
650/- besides electricity. and water 
charges. .On November 10, 1975 she sent 
a notice through her counsel alleging that 


she was the owner landlady of the pre-. 


mises which were required by her bona 
fide for use and occupation of „herself 
and members of her family dependent 
upon her and that she had no other suit- 
able accommodation, Finding no response, 
on Jan. 3, 1976 she filed the eviction peti- 
tion under Section 14 (1) (e) read with 
Section 25B of. the Act. The ground of 
eviction, as’ worded in para, 18 (a) is as 
under: — - ' 

"I. The petitioner is a qualified 
M. B. B. S. doctor and is at present re- 
siding in one room temporarily vacated 
by the ground floor tenant for her per- 
sonal use. She has got barsati with her 
which is at present lying closed with her 
luggage. Half of the luggage. is still lying 
at Jhansi, where the petitioner’s husband, 
Col, N. K. Khanna was last posted. 
` 2, The petitioner who is the owner/ 
landlady of the premises in question re- 
quires the same for her personal needs 
and the needs of her other members of 
the family dependent upon her. 

3. Col. N. K. Khanna husband of the 
petitioner, retired as Asstt. Director Medi- 
cal Services on 31-1-1975. The last pay 
drawn by Col. N. K. Khanna was. Rupees 
2750/- p. m. and he had always been 
living in an accommodation comprising of 
8 rooms and 4 bath rooms. Col. Khanna 
retired on attaining the 
age. He is'a qualified Doctor and is an 
eye specialist. Shri Khanna desires to 
start his practice AORE with the peti- 
tioner, : 


ak 
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4. The petitioner has got one married 
daughter Smt. Neelam Lal who is marri- 
ed to Cost Accountant Shri Madan Lal and 
is now posted. at Calcutta, She often 


visits her mother at Delhi. The peti- 


ticner has got one son, Naresh . Kumar 
- Khanna, who is a qualified Engineer and 
M. B. A. and is at present residing at 
Atlanta in the State of Georgia (U. S. A.) 
He is married and is desirous of living 
in Delhi with his parents. in the pre 
mises in question. According to the peti- 
tioner’s status and her husband she re- 
quires at least 4 bed rooms, one drawing 
room, one dining room, one kitchen. one 
pantry and two bath rooms and two 
guest rooms, : 


5. The petitioner has been. living with 
a great difficulty for the past one year in 
one room, which is not fit for her status 
to occupy. She along with her husband. 
Col. Khanna, is not able to practise her 
profession even though the house in ques- 

- tion is planned in such a way that the 
first floor is meant for residence and 
the ground floor has been designed to 
enable the petitioner to maintain her 
clinic for her medical practice. f 

6. The petitioner and her husband are 
both ostracized on account of living ac- 
commodation. This has been and is also ad- 
versely affecting their status physically, 
mentally and financially. 


7. Col. N. K. Khanna ‘has his’ widowed 
mother Smt. Kesra Devi, who is at pre- 
sent residing in Amritsar. ‘She is an old 
lady and is desirous of staying with’ her 
eldest son, CoL Khanna, in Delhi.” 

3. The respondent in his written state- 


ment pleads that eviction application does 


not disclose a cause of action as ‘the peti- 
tioner does not plead that she has no 
other reasonably suitable residential ac- 
commodation. The respondent contested all 
the allegations made by the petitioner but 
it is not necessary to narrate them. The 
Additional Controller by his order dated 
Feb. 28. 1977 held that the eviction peti- 
tion did not disclose a cause of action and 
therefore dismissed the same. He however 
held that the premises were let for re- 
sidential purposes, that she was owner 
ləndlady and that she bona fide required 
the premises. -. 

,. 4. The petitioner filed an appeal under 
Section 38 of the Act before the Rent 
Control Tribunal. During the pendency of 
the appeal the respondent made an appli- 
cation dated Nov. 15, 1977 under ©. 7, 
R. 7 of the Civil P. C. (hereinafter called 
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‘the Code’) alleging that the - petitioner 
had filed a petition against Gedore Tools 
India Limited, and got vacant possession 
of the ground floor but the said premises 
were being used by Shri G. C. Sharma, 
advocate. The respondent made another 
application dated April 4, 1973 under O. 7, 
R. 7 of the Code, alleging that the peti- 
tioner and her husband had constructed 
a house in Chandigarh in sector No. 33-A, 
Kothi No. 326, that they have shifted and 
have been residing at Chandigarh, that 
they obtained a telephone connection 
No. 38023, that the petitioner has remov- 
ed all her belongings from 152 Golf Links, 
New Delhj and has given possession of the 
room on ground floor in her possession 
to the new occupant namely Shri G. C. 
Sharma, advocate. The respondent thus 
prayed that the subsequent events be 
taken into consideration and the eviction 
application be dismissed. The Tribunal 
however did not go into those matters as 
the appeal itself- was not maintainable 
and dismissed the appeal by order dated 
September 6, 1979. The petitioner then 
filed the present revision petition under 
Section 25B (8) of the Act. - 
- 5. The learned counsel for the peti- 
tioner submits that the judgment and 
order of the Additional Controller is not 
according to law. He says that the facts 
constituting the cause of action have 
been sufficiently pleaded. He also says that 
the allegation, “the landlady has no 
other reasonably suitable residential. ac- 
commodation” is sufficiently implied in 
para 18 (a) of the eviction application re- 
produced above. He further says that the 
notice dated November 10, 1975 which 
specifically contains the said allegation 
was incorporated in the application and 
as such the eviction application discloses 
a cause of action. In any case, he says 
that the plea was incorporated in the re- 
plication and evidence was recorded with- 
out any objection on behalf of the respon- 
dent. Section 14 (1) (e) of the Act reads 
as under: _ 

“14, (1) Notwithstanding anything to the 
contrary contained in any other law or 
contract, no order or decree for the re- 
covery of possession of any premises shall 
be made by any court or Controller in 
favour of the landlord against a tenant: 

Provided that the Controller may, on 
an application made to him in the pre- 
scribed manner, make an order for the 
recovery of possession of the premises on 
one or more of the following grounds 
only, namely :— +4 
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(a) to (d) ** ++ ss #4 
(e) that the premises let for residen- 


tial purposes are required bona fide by . 


the landlord for occupation as residence 
for himself or for any member of his 
. family dependent on him, if he is the 
owner thereof, or for any person for 
whose benefit the premises are held and 
-that the landlord or such person has no 
cther reasonably suitable residential ac- 
commodation : 

Explanation :— For the purpose of this 
clause, “premises let for residential pur- 
poses” include any premises which hav- 
ing been let for use as a residence are, 
without the consent of the landlord, used 
incidentally for commercial or other pur- 
Poses;” 

6. For obtaining an order of eviction 
a landlord has to plead and prove the 
following ingredients; 

(1) that he is the owner landlord of the 
Suit premises; 

(2) that the premises were let for resi- 
dential purposes; 

(3) that he requires the premises for 
himself or for any member of his family 

ependent upon him; 

(4) that he has no other reasonably 

suitable residential accommodation. 
Rule 23 of the Delhi Rent Control Rules. 
1959 framed under Section 56 of the Act 
. provides that in deciding any question 
relating to procedure not specifically pro- 
vided by the Act and the Rules, the Con- 
troller and the Tribunal shall, as far as 
possible, be guided by the provisions con- 
tained in the Code of Civil Procedure, 
1908. Thus, it is clear that the provisions 
of the Code are applicable to the proceed- 
ings under the Act. Order 7, Rule 1 of the 
Code reads as under: 


“l. The plaint shall contain the fol- 
lowing particulars :— 

(a) the name of the court in which the 
suit is brought; 

(b) the name, description and place of 
residence of the plaintiff; 

(c) the name, description and place of 
Tesidence of the defendant. so far as they 
can be ascertained; 

(d) where the plaintiff or the defen- 
dant is a minor or a person of unsound 
mind, a statement to that effect; 

(e) the facts constituting the cause of 
action and when it arose; 

(£) the facts showing that the Court has 
jurisdiction; 

(g) the relief which the plaintiff claims; 
. (h) where the plaintiff has allowed as 

set-off. or relinquished a portion of. his 
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claim, the amount. so allowed or re 
linquished; and - ei 

(i) a statement of the value of the sub- 
ject-matter of the suit for the purposes 


..of jurisdiction and of court-fees, so far 


as the case admits.” 

Clause (e) of this Rule provides that the 
plaint shall contain the facts constituting 
the cause of action. Cause of action meang 
all those facts which are necessary to be 
proved by the plaintiff for obtaining a 
decree. Thus, it is also clear 
that if the petitioner landlord seeks 
eviction of the respondent tenant under 
Section 14 (1) (e) of the Act he is re- 
quired to plead and prove all the four 
ingredients reproduced above. From: 
para 18 (a) of the eviction application re- 
produced above I find that the petitioner! 
did not plead;, “she has not other! 
reasonably suitable residential accommoda-| 
tion.” The question for decision is: what 
is the effect of not pleading this fact 
which is an essential ingredient of the 
cause of action? The answer is provided 
by Order 7, Rule 11 of the Code which 
reads as under: 

“R. 11. The plaint shall be rejected in 
the following cases: 

(a) where it does not disclose a cause 
of action; . , 

(b) where the relief claimed is under- 
valued, and the plaintiff, on being re- 
quired by the Court to correct the valua- 
ton within a time to be fixed by the 
Court, fails to do so; . 

(c) where the relief claimed is properly 
valued but the plaint is written upon 
paper insufficiently stamped. and the 
plaintiff, on being required by the Court 
to supply the requisite stamp paper with- 
in a time to be fixed by the Court, fails 
to do so; 

(d) where the suit appears from the 
statement in the plaint to be barred by 
any law: . 

Provided that the time fixed by the 
Court for the correction of the valuation 
or supplying of the requisite stamp- 
paper shall not be extended unless the 
Court, for reasons to be recorded is 
satisfied that the plaintiff was prevented 
by any cause of an exceptional nature 
from correcting the valuation or sup- 
plying the requisite stamp-paper, as the 
case may be, within the time fixed by 
the court and that refusal to extend such“ 


time would cause grave injustice to the 
plaintiff.” - = 
Under clause (a) of this Rule, if the 


plaint does not disclose a cause. of ac- 
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tion, it is liable to be rejected. The Rule 
uses the word “shall” and therefore’ it 
“seems that it is mandatory to reject a 
plaint in case it does not disclose a cause 
of action. Rule 1 of Order 7 of the Code 


as already- stated mentions what should ` 


be the contents of the plaint while R. 11 
states what would be the consequences 
if the plaint lacks the required pleas. 
Under clause (b) of Rule 11 if the relief 
is undervalued the Code requires the 
Court to give an opportunity to the 
plaintiff to correct the valuation within 
a certain time and if he fails to do so, 
the plaint is to be rejected. Similarly, 
under clause (c) of Rule 11 if the plaint 
is insufficiently stamped and the plain- 
tiff fails to supply the requisite stamp 
paper within a time fixed by the Court, 
the plaint is to be rejected. Thus, it ap- 
pears that the provision contained in 
clause (a) of Rule 11 of the Code is 
mandatory, Under clauses (b) and (c) an 
opportunity is given to the plaintiff to 
correct the valuation or to supply the re- 
quisite stamp paper within a time fixed 
by the court and on his failure to do so, 
the Rule provides that the plaint shall be 
rejected. Thus, specific procedure is pre- 
' scribed for different circumstances. In 
case the plaint does not disclose a cause of 
action, there is no provision that any op- 
‘portunity is to be given to the plaintiff 
to remove’ the defect, on the contrary it 
` provides that the plaint ‘shall’ be reject- 
ed. It therefore appears that if a plaint 
does not disclose a cause of action, the 
Court has no option but to reject the 
same. It also seems to me, that when a 
plaint is filed, it is the duty ofthe court 
to see whether the plaint contains neces- 
sary allegations which must be proved be- 
fore a decree can be given. If necessary 
allegations are not pleaded, the court is 
‘to reject the plaint. This procedure is es- 
sential and should be followed in all cases 
to avoid time and expense of the litigat- 
ing public and the Courts. Such an objec- 
tion, it seems should not be left undecid- 
ed till the time of final argument in the 
case. In Kailash Chander v. Trilok 
Chander, 1972 Rajdhani LR 125, it is ob- 
served that if an application under Sec- 
tion 25 of the Act does not disclose a 
cause of action it should be rejected. In 
that case the landlord obtained an evic- 
tion order against his tenant on the 
ground covered by Section 14 (1) (h) of 
the Act. The occupant filed an application 


‘ under Section 25 of the Act claiming to 


` be in’ possession as a ‘lawful sub-tenant’ 
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‘tion 13 (3) of the East 
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since 1952 pleading that He- had given 
notice under Section 16 (2): of 
the Act to the landlord of the fact of 
sub-tenancy when the Rent Act came in- 
to force. The landlord denied receipt of 
that notice. The occupant objector had 
not alleged that the sub-tenancy was 
with the written permission of the land- 
lord and due to this omission it was ~ 
held that the application did not disclose 
any cause of action and was therefore re- 
jected. Further, in that case, the ap- 
plication for amendment of the main ap- 
plication was also not allowed. In Sailesh 
Nath Bisi v. J. Chaudhuri (1946) 50 Cal 
WN 540, it is observed that the court has 
no option but to reject a claim and no 
jurisdiction to allow an amendment 
where the plaint, on the face of it dis- 
closes no cause of action. It is well 
known that to enable a court to reject a 
plaint on the ground that it does not dis- 
close a cause of action, it should look at 
the plaint alone and nothing else. In 
Abdul Hamid v. Nur Mohammad, AIR 
1976 Delhi 328, it is observed that in a 
petition for eviction landlord must urge 
al) statutory conditions to get an evic- 
tion and failure to aver that he had no 
other suitable residential accommodation 
bars exercise of jurisdiction to order evic- 
tion. This was a case under Sec. 14 (1) (e) 
of the Act. The landlord had not pleaded 
that he had no other reasonably suitable 
residential accommodation. In Hari 
Mohan Nehru v. Rameshwar Dayal, AIR 
1980 Delhi 291, it has been observed that 
the landlord has to plead the cause of 
action and in case of bona fide require- 
ment, cause of action is not only the 
ownership and letting of a residential 
house but also the averment that the 
landlord has no other reasonably suit- 
able residential accommodation. Without 
this averment the application for eject- 
ment will not disclose a cause of action, 
If the plaint discloses no cause of action, 
the Court cannot pass a decree in favour 
of the plaintiff. In Banke Ram v. Smt. 
Sarasvati Devi, (1977) 1 Ren CR 595: 
(AIR 1977 Punj Har 158) (FB) the Full 
Bench of the Punjab & Haryana High 
Court dealing with the ground of evic- 
tion covered by Section 13 (3) (a) (i) of 


‘the East Punjab Urban Rent Restriction 


Act, 1949 held that it is imperative for 
landlord to specifically plead all the 
ingredients in clauses (b) and (c) Sec- 
Punjab --Urban 
Rent Restriction Act, 1949 reads as under: 
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“13 (1). A tenant in possession of a 
building or rented land shall not be evict- 
ed therefrom in execution of a 
passed before or after the commence- 


ment of this Act or otherwise and whe- . 


ther before or after the termination of 
the tenancy, except in accordance with 
the provisions of this section or in 


‘ pursuance of an order made under Sec- 


tion 13 of the Punjab Urban Rent Re- 


striction 
amended. 

(2) ee $+ +b t+ OE * 

(3)(a). A landlord may apply to the 
Controller for an order directing the 
tenant to put the landlord in possession— 
(i) In the case of a residential building 
if 

(a) he requires it for his own occupa- 
tion; i , 

(b) he is not occupying another resi- 


Act, 1949, as 


subsequently, 


‘dential building in the urban area con- 


cerned; and 

(c) he has not vacated such a building 
without sufficient cause after the com- 
mencement of this Act, in the said urban 
area.” ; 
The Supreme Court in Onkar Nath v. Ved 
Vyas, (1980) 82 Pun LR 638 : (AIR 1980 
SC 1218), dealing with the ground of evic- 
tion under the said Section 13 (3) (a) (i) 
of the East Punjab Urban Rent Restric- 
tion Act, 1949 has observed, “the statute 
benignly designed to protect tenants from 
unreasonable evictions has taken care to 
put restrictions which must be rigorous- 
ly construed to fulfil -the purpose of the 
statute. A mere affidavit at late stage of 
the litigative process can hardly be ade- 
quate to meet the mandate of S. 13 (3) 
of the Act.” It was held ‘that pleadings 
in that case were insufficient to make: out 
a cause of action. Thus, I am of the view 
that pleading of all the ingredients or the 
facts constituting the cause of action to 
claim eviction under Section 14 (1) (e) 
of the Act is essential and failure to plead 
all the ingredients results in rejection of 
the eviction application under Order 7, 
Rule 11 of the Code. I may mention that 
in the instant case the respondent tenant 
had taken a’ specific plea in the written 
statement that the eviction petition did 
not disclose a cause of action. In spite 
of the objection no action was taken by 
the Controller. It was the duty of the Con- 
troller at the initial stage to see whether 
the application contained the necessary 
allegations to enable the petitioner land- 
lord to obtain the order of eviction under 
Section 14 (1) (e) of the Act. 
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7. The learned counsel for the peti- 
tioner refers to various authorities and 
now I shall deal with the same. In Ram 
Gopal v, Washeshwar Nath, (1979) 16 
DLT 215, it has been observed that nor- 
mally ali the ingredients are required to 
be alleged and proved, in a case under 
Section 14 (1) (e) of the Act, but it does 
not mean that the letter of the law and 
not the spirit thereof must be complied 
with. It has also been observed that when 
the petitioner raoved the petition under 
Section 14 (1) (e) of the Act, it was im- 
plied very much that he had no other 
reasonably suitable residential accommoda- 
tion. In. that case it was admitted on be- 
half of the landlord that pleading was 
incomplete and the objection was not 
taken on behalf of the tenant either be- 
fore the Controller or the Tribunal and 
such an objection was not allowed to be 
raised in the second appeal under S. 39 
of the Act. Similarly in Gurdial Nagdev 
v. Smt. Devi Bai, (1979) 1 Ren CR 119 
(Delhi), a case for eviction under Sec- 
tion 14 (1) (e) of the Act, the objection 
was not taken before the Controller that 
the eviction application did not disclose 
a. cause-of action. In that case also the 
landlord had failed to plead that he had 
no other reasonably suitable residential ac- 
commodation. As this point was not taken 
before the Controller, the objection was 
not allowed to be raised in this Court. In 
Mrs. Kundan Lal Mehta v. Smt. Parkash- 
wati (1980) 2 Ren CJ 551, also the ob- 
jection that the eviction application did 
not disclose eny cause of action, was not 
taken in the written statement and there- 
fore such an objection was not allowed 
to be urged in the second appeal. More- 
over the eviction in that case was on three 
grounds.. It was therefore not a case that 
the eviction petition did not disclose a 
cause of action. If there are more than 
one ground of eviction and the eviction 
application contained fullfacts constitut- 
ing the cause of action with respect to 
one of the grounds of eviction. it cannot 
be said that the eviction application did 
not disclose a cause of action. In Kesho 
Ram v. Jagan, (1977) 1 Ren CR 622 (Punj 
& Har) objection was not raised before 
the trial court that the eviction petition 


did not disclose any cause of action. In 
that case it was observed that the revi- 
sional court has discretion to allow the 
petitioner to raise such an objection, but 
the petitioner was not allowed to raise 
such ‘an: objection. : 
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8. The learned counsel for the peti- 
tioner then “submits that the notice dated 
10th Nov., 1975 issued by the petitioner 
to the respondent. contained the aver- 
ment that the petitioner had no other re- 
asonably suitable residential accommoda- 
tion and that this notice is incorporated 
in the eviction petition and therefore it 
be held that the eviction petition discloses 
a cause of action. I do not agree. Mere 
reference of the notice does not mean 
that there is pleading of. facts constitut- 
ing the cause of action. Para 18 (b) of the 
eviction application only states that the 
registered notice dated November 10, 1975 
terminating tenancy was issued 
which was. duly served, The 
learned counsel then refers to S. B. 
Noronah v. Prem Kumari Khanna, AIR 
1980 SC 193. It was a case of pleading 
under Section 21 of. the Act. In that case 


the landlord had referred. to the lease be- 


tween the. parties while Section 21 of the 


Act refersto the letting “in writing” and 


the Supreme Court held that the applica- 
tion read as a whole, implied that there 
was lease in writing. Then learned. coun- 
sel refers to Panjabrao Harbaji Kolhe v. 
Gajanan Mane, AIR 1980 Bom 396. In 
that case plaint had disclosed a cause of 
action and the notice was referred only 
for the purpose of clarifying the pleading. 


9 Next ‘the learned counsel submits 
that the petitioner in her application has 
taken the plea thatshe hadno other re- 
asonably suitable residential accommoda- 
tion and therefore it should be held that 
the eviction application discloses a cause 
of action, To determine whether the ap- 
plication for eviction discloses a cause 
of action one has to refer only to evic- 
tion application and ‘not to other plead- 
ings. If a fact has been pleaded im the 
replication, there is no opportunity to the 
opposite party to rebut the same. Order 7, 
Rule‘1 of the Code provides that the facts 
constituting the cause of action are'tg be 
pleaded in the plaint. No’ provision has 
been brought to my notice to show that 
facts constituting the cause of action can 
be pléaded in 
counsel refers to Mrs. Kamla. Hazuria: v, 
Mrs, Bimla: Wati (1977): 2 Ren CR 362 
(Punj & Har), in which case one‘of tha 
ingredients that landlord was in occupa- 
tion of residential premises’ in residen- 


tial area was not pleaded specifically in 


the eviction application but it was plead- 


ed in the replication. It was observed. that. 


the replication is part of'-the ‘pleading, 
With respect I am of-the view that: re- 
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plication may. be a part of the pleading, 
but the facts constituting the cause of ac- 
tion must be pleaded in the plaint and 
not in the replication. He further refers 
to Kochukesavan Nair v. Gouri Amma, 
1967 Ker LT 257, wherein it is observed 
that the plaintiff may add to his pleas in 
the replication and that replication is a 
part of the pleadings. As already stated, 
I do not agree with this statement of ia 
as I am of the view that facts constituting 
the cause of action can only be pleaded 
in the plaint and not in the replication. 
The learned counsel then refers to Jag 
Dutta v, Smt, Savitri Devi, (1977) 1 Ren 
CR 674 : (AIR 1977 Punj & Har 68), 
wherein the landlord pleaded the ingredi- 
ents in reply to the written statement. 
It is observed that the ingredients must 
be taken to have been pleaded as replica- 
tion to the written statement is a part of 
the pleadings, 


10. In view of the various authorities 
it seems to me that facts constituting the 
cause of action must be pleaded in the 
plaint and if the same have been includ- 
ed in replication in reply to the written 
statement, the same cannot form part of 
the. plaint. Order 7, Rule 1 of the Code 
provides what a plaint should contain, 
This provision seems to be mandatory. 
Similarly the provision contained in 
R. 11 of Order 7 of the Code is manda- 
tory. Thus, if seems to me that if a 
plaint does not disclose a cause of ac- 
tion, it is liable to be rejected under 
O. 7, R. 11 (a) of the Code, specially when 
the defendant respondent in his written 
statement has taken a specific plea that 
the plaint does not disclose a cause of 
action. Thus, I am of the view that when 
a plaint or an eviction application is fil- 
ed it is the duty of the Court or the Con- 
troller fo see whether the plaint or the 
eviction application contains the allega- 
tions which must be proved before a de- 
cree or an order of eviction can be pass- 
ed. If the allegations in the plaint or the 
eviction application are insufficient or the 
facts constituting the cause of action are 
not disclosed, the Court or the Controller 
must reject the same. ~ 


141. Reading the. eviction application 
specially - the ground of eviction as con- 
tained in para 18 of the eviction applica- 
tion reproduced above I am of the con- 
sidered view that it.does not disclose a 
cause'of action. In other words the peti-} 
tioner does not plead: all the facts con- 
stituting the cause of action for claiming 
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Fee ‘on.the ground: covered by CL (e) 


f the proviso to sub-section (1) of Sec-. 


tion 14 of the Act. 


12. .The learned counsel for the peti- 


tioner next contends that she be allowed to 
amend the eviction petition and for this 
purpose an application (C. M. 501/81) has 
been filed seeking leave to. add the fol- 
lowing to the existing para 18 of the 
eviction petition; 


“(8) that the petitioner has no other 
reasonably suitable residential accommo- 
dation in Delhi. The property in suit is 
the only residential property owned by 
petitioner in Delhi.” 

The question for decision therefore is whe- 
ther the petitioner can. be granted leave 
to amend the eviction application when 
it does not disclose a cause of action. 
Generally the Court has power to grant 
leave to amend the pleadings if the case 
is covered by Order 6, Rule 17 of the 
Code. The learned counsel refers to 
‘Watkins Mayor & Co. v. Registrar of 
Trade Marks, Bombay, (1952) 54 Pun LR 
176 : (AIR 1952 Punj 266), wherein it has 
been observed that “however negligent 


or careless may have been the 
first. omission and however late 
the. proposed amendment, the 
amendment should be allowed if it can 


be made without injustice to the other 
side. The learned counsel for the peti- 
tioner submits that amendments have 


been allowed to plead all the ingredients 


with a view to bring the pleadings in ac- 
cordance with the provisions of law. He 
relies upon. Maghi Mal v. Sat Pal (1979) 
2 Ren CR 264 (Punj & Har) , Pyare Lal 
v. Harj Singh. (1980) 1 Ren CR 657 (Punj 
& Har) and Smt. Jaswant Kaur v. Inder 
Ram, (1980)2 Ren CR545 (Punj & Har). 
In Maghi Mal v. Sat Pal (supra) objec- 


tion was not taken in the written state- 


ment that the eviction application did not 
disclose any cause of action. The objec- 
tion was taken for the first time in ap- 
peal. Further in that case the. eviction was 
claimed on two grounds. I am of the view 
that if facts constituting the cause of ac- 
tion with respect to one of the grounds 
of eviction are properly pleaded, it can- 
not be said that the eviction application 
did. not disclose a cause of: action. The 
observations in that case are therefore of 
no assistance to the petitioner. In Pyare 
Lal v.-Hari Singh (supra) the counsel 
for'the petitioner himself submitted be- 


fore the court.. that the:eviction petition. 
required amendment and: therefore. the. 
aniendment. was:allowed.. In... Smt, Jas-- 
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want: Kaur- v.. Inder: :-Ram - (supra). there.. 


was, no objection in the. written state- 
ment: that the 


Rule 11 (a) of the Code and therefore it 
seems that the observations of that case 
are not applicable to the facts of the 
instant case before me. 


13. Next the learned counsel submits 


that evidence on the said fact though not’ 


pleaded was recorded without any objec- 
tion and must therefore be looked into. 
It is well known that no amount of evi- 
dence can be looked into, on a plea which 
was not raised. There is thus no sub- 
stance in this objection also, 

14. In the present case the eviction 
application was filed which did not con- 
tain the necessary facts constituting the 
cause of action to claim eviction under 


Section 14 (1) (e) of the Act. This was a ' 


mandatory’ requirement within the mean- 
ing of Order 7, Rule 1 of the Code. 
When this requirement is not specified, 


the consequences would be as provided `- 


in Order 7, Rule 11-(a) of the Code, In 
other words if ‘the eviction application 
does not disclose a cause of action and an 
objection is taken by the tenant in the 
written statement, the Controller or the 


Court has to reject the same. Considering © 


the facts of the present case specially the 
request of the respondent to take 
consideration the 
contained in the two applications under 
Order 7, Rule 7 of the Code before the 
Tribunal, it seems that the eviction peti- 
tion is liable to be rejected under O. 7, 


Rule 11. (a) of the Code. However from). 


the impugned order I find that the 
eviction petition was dismissed by the 
Additional Controller. If the petition does 
not disclose a cause of action, the Con- 
troller has no power to dismiss the same. 
The only power/jurisdiction of the Con- 


troller is to reject. Order 7, Rule 13 ofj. 


the Code provides that rejection of the 
plaint does not- preclude the 
from presenting a fresh plaint in respect 
of the same cause of action. It, therefore, 
appears that as the eviction petition filed 
by the petitioner does not disclose a 
cause of action it should be rejected under 
Order 7, Rule 11 (a) of the Act with the 
result that the petitioner would be en- 


‘titled to file a fresh petition for eviction 


on the same cause of action. I, therefore, 


modify the impugned order dated Febru- . 


ary 28, 1977 of the Additional Controller 
dismissing the eviction petition’ to. this-ex- 





eviction petition did not- 
. disclose a cause of action. There is 
‘discussion about Order 7, Rule 1 or O. 7. 


no: . 


into . 
subsequent events as|. 


plaintiff] - 


8 
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tent that the eviction petition is rejected 
under Order 7, Rule 11 (a) of the Code: 
The parties are. left to bear their own 
costs, ; 

Order accordingly. 
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G. R. LUTHRA, J. 
Sh. Villayati Ram Mittal, Petitioner v. 
Union of India and others Respondents. 
Suit No. 333-A of 1981, D/- 13-5-1981. 


Arbitration Act (10 of 1949), Sec- 
tion 20 — Petition under — Main- 
tainability — Letter served on respon- 
dent with items of disputes is no 


part of pleadings — Petition in absence 
of pleadings would not be maintainable. 


The petition under Section 20 for fil- 
ing of agreement and making an ap- 
pointment of an arbitrator would not be 
maintainable in absence of pleadings of 
disputes even if the letter which was 
served upon the respondents with items 
of.disputes and requiring appointment 
of arbitrator was attached to the peti- 
tion as such letter could not be taken 
as part of the pleadings. The disputes 
between the parties must be specified in 
the petition. under Section 20.. AIR 1979 
Delhi. 220 Rel. on. (Paras 2, 4) 


Section 20 (1) requires that- when 
differences have arisen between the par- 
ties to the agreement then the same may 
be subject matter of a petition under 
Section 20. The court has to determine 
whether the differences arising between 


the parties are covered by the agree- 
ment. -~ (Para 4) 
Cases Referred: Chronological Paras 
AIR 1981 Delhi 193: 1981 Rajdhani LR 

215 : . 6 
ATR 1979 Delhi 220 4 

ORDER :— The present petition is 
under Sections 8- and 20 of Indian 


Arbitration Act 1940 for filing of agree- 


ment and making an appoinment. of an 
arbitrator. 


2. The petitioner, as he alleges, en- 
tered into a contract with the respon- 
dents for construction of “Construction 
of Load Despatch Centre for N. R. E. B. 
at Katwaria Sarai, New Delhi.” Therė 
: was an arbitration clause in the agree- 
ment. It is alleged by the petitioner that 
disputes arose on account of which he 
sent a letter to the Chief Engineer Con- 
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struction Zone Central. 
ment New Delhi to appoint an arbitra- 
tor in accordance with the ‘arbitration 
agreement. He has attached a copy of 
the letter as annexure along with the 
petition, 

3. The petition was contested by the 
respondents. They inter alia pleaded 
that the’ petition was not legally main- 
tainable because it did not detail dis- 
nutes which had arisen between the 
parties. Following preliminary issue was 
framed:— 

1. Is the petition as framed legally ` 

maintainable? 
Issue 


4. Learned counsel for the respon- 
dents relies upon a judgment of Mr. 
Justice Sultan Singh in Rai Bahadur 
Basakha: Singh & Sons (Contractors) Pvt. 
Ltd. v. Indian Drugs & Pharmaceutical 
Ltd. AIR 1979 Delhi 220. It is laid down 
that if disputes are not mentioned in the 
petition under Section 20 of the Arbitra- 
tion Act’ same is not maintainable. In 
that case also it was contended on be- 
half.of the petitioner that a notice 
dated 22nd April, 1975 was served upon| ` 
the Chairman and Managing Director 
of the respondent together with items 
in dispute and requiring appointment of 
arbitrator. Copy of that notice was at- 
tached with the petition under Section 20 
of the Arbitration Act in that case. It 
was held that the said documents could 
not be taken as part of the pleadings| ` 
and that disputes between the parties 
must be specified in the petition under 
Section 20 of the Arbitration Act itself 
Following observations were made in 
paras 9 and 10 of the judgment;— 


“Without pleadings the petitioner is 
not entitled to allege what are the dis- 
putes which it seeks to refer to the 
arbitrator I, therefore, hold that in the 
absence of allegations of disputes in the 
petition no reference can be made to the 
arbitrator. 

Section 20 (1) of the Arbitration Act 
requires that when differences have 
arisen between the parties to the agree- 
ment then the same may be subject 
matter of a petition under Section 20 of 


the Act. The Court has to determine 
whether the differences arising be- 
tween the parties are ‘covered by the 


agreement, I am, thus, of the view that 
pleadings of disputes or differences is 
necessary in a` petition under’ S. 20 of 


' the Arbitration Act. In- the absence of 
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such a pleading, the apniication. can- 
not be: said to be in accordance with 
law. I, therefore, hold that nan-plead- 
ing of the disputes in the petition’ under 
S. 20 of the Arbitration Act is sufficient 
ground for dismissal of the application.” 


5. It-is contended by the learned 
counse] for the petitioner that the said 
authority is distinguishable inasmuch 
_ as in the present case copy of the letter 

requiring the Chief Engineer to ap- 
point arbitrator: has been annexed as 
Annexure 7 (mentioned in para 6 of the 
petition) and it has been specifically 
mentioned that such an annexure be 
taken as part of pleadings which was 
not the case before Justice Sultan 
Singh. Learned counsel for the pet- 
tioner: also relies upon assertions in the 
replication that said copy of the letter 
should be read part of the pleadings. 
Learned counsel contended that it was 
not the case: before. Mr. Justice Sultan 
Singh. However, to my. mind there is no 
point of distinction, There also copy of 
the notice; along’ with: which there was 
list of disputes, was attached with the 
petition and the: same had been referred 
to im the petition ‘itself It was w- 
equivocally laid’ down: (see portion to 
reproduce above) that. disputes’ must 
be mentioned in: the petition under 
Section 20 itself and no: other document 
can be: looked’ into: for : eee ont diss 
putes, 

6. The learned counsel for the peti- 
tioner: relies upon a Division Bench 
judgment of this court in Union of 
India v: Vijay Construction Co. 1981 
Rajdhani LR 215: (AIR 1981 Delhi 193). 
It is contended by the learned counsel 
that in that case: also disputes were’ not 
detailed in the petition under Section 20 
of the: Arbitration Act. However, it. is 
clear from the judgment itself that. the 
point whether disputes. had’ been men- 
tioned in the petition: under Section 20 
of the Arbitration Act or not and whe- 
ther such a. petition was legally main- 
tainable or not: was not involved. Only 
point involved was one of. limitation 
Hence that authority is of no help to the 
learned counsel. ‘ 

7. In view of the aforesaid kahon 
of. Mr.. Justice Sultan. Singh of this 
court which is binding I decide the :issne 
in favour of the respondent. As a result 
of this finding the present petition is 
‘dismissed. On: the basis of I. A. No. 1373 
of 1981 a temporary: infunction’. was 
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issued. 'That application is also dismissed 
in view of the fall of the main petition 
end the injunction already granted- is 

vacated, ; 
Sanne Petition dismissed. 
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Arun Kumar, Petitioner v. Reserve 
Bank of India, New Delhi, Respondent, 

Civil Writ No. 1892 of 1980 andC. C. P, 
No. 31 of 1981, DJ- 7-5-1981. 

{A) Foreign Exchange Regulation 
Act (46 of 1973), Ss, 29 and 30 — Ad- 
ministrative instructions issued by 
Ministry of Finance in 1962 and 25-2- 
1980 — Restriction imposed by adminis- 
trative instructions on according ap- 
proval to non-resident citizens for 
engagement of foreign artistes of vari- 
ous types for holding of shows for fam 
— Does not violate Art. 19 (1) (g) of 
Constitation, (Constitution 
Art. 19 (1) (z)). 


The restriction ‘imposed by ‘the ad- 
ministrative instructions on according 
approval for tngagement . of foreign 
cabaret artistes, Musicians ete., by non- 
resident citizens, is patently in ‘public 
interst and ‘there is no breach of Art. 19 
(1) {g} of the Constitution. (Para 4) 

The Government of India took a deci- 
Sian that foreign aritistes. performing 
cabaret shows or floer shows ar similar 
shows should not be permitted to carry 
an these activities in India. The need 


of India, . 


The Government has, therefore, vital - 


stake in preventing all such. professional 
activities which are meant only for fun 
and enjoyment and not for any con- 
structive nation building activity... The 
Government is also coricerned with such 
activities if they are likely to dwindle or 
reduce the potential foreign exchange of 
non-resident citizens acquired abroad. 
As the foreign . exchange transactions, 
particularly involving foreign mationals 
are offen very complex and many times 
beyond the control through the normal 
State agencies, a .cautious approach by 
Government is understandable and- re- 
asonaple. {Para 4) 
- {B} Evidence Act (1 of 1872), S. 115 —~ 
Promissory ` estoppel — Applicability oie 
Petitioner seeking permission: for bhoid- 
ing ice shows with foreign. are for 
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particular duration — Reserve’ Bank Cases Referred; ‘Chronological Paras 
granting permission: aceordmgly — AIR 1978 SC 851° > E 5 
Principle of — Promissory estoppel, not {1966} 36 Com Cas 416 (Mad) ; 10 
attracted wher permission is refused for AIR 1952 SC 16 . 5 


shows beyond stipulated 
Regulation 


bolding of 
period. (Foreign Exchange 
Act (1973), Ss. 29, 30). =  - 

For invoking the doctrine of promis- 
sory estoppel the aggrieved party must 
show that there is an express and un- 
equivocal promise. Secondly, it must be 
demonstrated. by causal connection that 
the party acted to his prejudice on the 
said express representation. In other 
words, it must be shown that but for 
the said representation he would not 
have taken the action or changed his 
position. (Para 7) 

Where the petitioner had himself re- 
presented to the Reserve Bank that he 
wanted ta hold ice shows for a limited 
duration i. e- till the first raund of shows 
in various cities in India was. over, it 


could not be said that the Reserve Bank’ 


was estonned from refusing ta grant 
permission for another round of shows 
on the principle of promissory estonpel 
when there was no express permission 
to hold shows in India in perpetuity or 
as is claimed till his foreign exchange 
reserves were exhausted. (Para 7) 

Having himself committed to certain 
duration and certain shows, if the peti- 
tioner has incurred any further expendi- 
ture or made arrangements for the sub- 
sequent set of shows, it has nothing to 
do with any “representation” made by 
the Reserve-Bank ot India. Administra- 
tion of foreign exchange is a sensitive 
area of economic administration. The 
area of administration is am area of 
high discretion. Individual equities have 
a very doubtful claim, even assuming 


that they exist, (Para 7) 

(C) Foreign Exchange Regulation Act 
(46 of 1973), Ss. 29, 30 — Administra- 
tive instructions issued by Finance 


Ministry in 1962 and on 25-2-1980 — In- 
structions, scope of. 


All varieties of show meant. parti- 
cularly for entertainment are prohibit- 
ed under satd instructions. (Para 10) 

(D) Foreign Exchange Regulation Act 
(46 of 1973), S. 30 — Permission under 
— Necessity of — It is required even 
when foreign artistes engaged are nof to 
be paid in foreign currency in India. 
(1966) 36 Com Cag 416 (Mad), Rel. on. 

(Para 10} 


Anil Diwan, Sr. Advocate with J. S. 
Arora and V. K. Behl, for Petitioner. 
Shanti Bhushan, Sr. Advocate with 
R.. P. Kapur, for Respondent, 


ORDER:— The petitioner is a non- 
resident citizen of India. He resides at 
Lima-Peru, South America and carries 
on business of import and exhibition of 
films there. He holds “Non-Resident 
Foreign Exchange Accounts’ in Indian 
banks. In 1978 he-had U. S. $ 2,66,000 
and Pound -11,000 in this account. He also 
holds foreign exchange amount to about 
U. S. $ 5,00,000 in a London bank. With 
the permission of the Reserve Bank of 
India he started what is called “Holiday 
on Ice Shows” at various places in -India 
Broadly speaking, the scheme sanction- 
ed by the Reserve Bank was that the 
petitioner would use his’ foreign ex- 
change reserves in India for payment to 
the foreign artistes The foreign .artistes 
were not permitted to take out of India 
any foreign exchange nor the equivalent 
Indian currency. By a letter dated 
December 23, 1980 the respondent re- 
fused the -permission to hold further Ice 
Shows. This Writ Petition is filed against 
the said order of the respondent: dated 
December 23, 1980. When the petition 
came up for stay of the impugned order 
(after the admission of the main petition) 
I permitted the petitioner to hold a 
show at Bangalore. The next show was 
to be held at Madras in. March, 1981. I 
found that by securing the -interim 
orders the petitioner would be able to 
get the petition decided in his favour 
even without the final hearing of the 
writ petition. I,. therefore, expedited 
the hearing of the main writ petition 
ftself. 

2. The petitioner submits that: 

®© as a citizen of India he has a 
fundamenta] right to carry on trade or 
business under Article 19 (1) (g) of the 
Constitution and the order “revoking” 
the permission was violative of the said 
right: 

(it) the permission given by the Re- 
Serve Bank on March 1, 1979 was with- 
out any time limit. So long as his 
foreign exchange reserves in India were 
not exhausted, he was entitled to hold 
the Ice Shows: 
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Gii) no. show cause. notice was issued 
to the petitioner before the impugned 
order was passed and the impugned 
order was bad in law for violation of 
principles of natural justice; and 


(iv) the Reserve Bank, having per- 
mitted the petitioner to hold the shows 
in India was estopped on the principle 
of promissory estoppel, to ‘revoke’ the 
said permission, as the petitioner would 
suffer serious detriment to his invest- 
ment for the Ice Shows in India. 

3. The respondent justifies its action 
on the basis of the administrative in- 
structions issued by the Ministry of 
Finance on Angust 21, 1962. The instruc- 
tions are: “that no foreign exchange 
should henceforth be released nor 
any approvals accorded for engagement 
of foreign Cabaret Artistes, Musicians, 
other floor show Artistes etc.” It is con- 
tended that the said mandatory instruc- 
tions were overlooked when the initial 
permission was granted to the petitioner 
to hold Ice Shows, The Reserve Bank of 
India decided to revoke the permission 
after further instructions issued to the 
Reserve Bank by the Ministry of Finance 
on February 25. 1980. These instructions 
reiterated the said administrative in- 
structions issued in 1962. The respon- 
dent further submits that on the re- 
asonable construction of the particulars 
furnished by the petitioner regarding 
holding of the ice-shows, the permission 
accorded was fora limited period. 
It is then submitted that the 
petitioner was furnished with copies of 
the said instructions issued by the 


Finance Ministry in 1962 and 1980, on 
his own request, in this writ petition. 
As the grounds are already disclosed 


through the said instructions, there is no 
necessity of a fresh show cause notice 
and the petitioner could make all his 
submissions in this Court challenging 
the said grounds. It is also submitted on 
behalf of the respondent that there was 
no breach of the principle of promissory 
estoppel involved in the present case. 

4. In order to carry on any trading 
Or commercial activity in India by a 
non-resident or for establishing a place 
of business by such a person, permission 
of Reserve Bank has to be obtained 
under Sections 28 and 29 of the Foreign 
Exchange Regulation Act, 1973. So also 
no foreign national can take up any 
employment in India or practice any 
vrofession or carry on any - occupation. 
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trade: or business in. India, unless- he- ob- 
tains permission from the Reserve Bank 
under Section 30 of the said Act. The 
petitioner intended to hold the . Ice- 
Shows in India with the help of foreign 
artistes. Therefore, he was requested to 
obtain the permission of. the Reserve 
Bank. The administrative instructions 
issued by the Ministry of Finance in 
1962 and 1980 are issued under Sec- 
tions 29 and 30 and the other rel- 
evant provisions of the Act. The Govern- 
ment. of India took a decision that 
foreign artistes performing cabaret shows 
or floor shows or similar shows should 
not be permitted to curry on these 
activities in India. The need for pre- 
serving and augmenting foreign ex- 
change cannot be over-emphasized. The 
Government has, therefore, vital stake 
in preventing all such professional acti- 
vities which are meant only for fun and 
enjoyment and not for any constructive 
nation building activity. The Govern-| . 


ment is also concerned with such activi-| < 


ties if they are likely to dwindle or re- 
duce the potential foreign exchange of 
non-resident citizens acquired abroad. 
As the foreign exchange transactions, 
particularly involving foreign nationals 
are often very complex and many 
times beyond the control through 
the normal State agencies, a 
cautious approach by Government is 
understandable and reasonable. - Gov- 
ernment can evolve any method to pre- 
vent likelihood of clandestine remit- 
tances of foreign exchange. I do not 
think that the petitioner can make any 
grievance of this broad national per- 
spective, being a citizen of India. The re- 
striction imposed by the said administra- 
tive instructions is patently in pub- 
lic interst and there is no breach of 
Article 19 (1) (g) of the Constitution. 


5. The next question for decision is 
whether the initial permission granted 
by the Reserve Bank of India was 
limited in point of time. The peti- 
tioner contends that no time limit or 
duration was fixed. He submits that 
the permission was for his benefit till 
the foreign exchange reserves'in India 
are exhausted by him. It is true that 
no express time limit was fixed by the 
Reserve Bank when the initial permis- 
sion was given. However. on the basis 
of the information furnished by the 
petitioner himself it is possible to, infer 
the duration of the permission. In ab- 
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sence of any time limit expressly laid 
down it cannot be assumed that the 
permission was to operate in perpetuity. 
Reasonable time limit, consistent with 
the facts of the case can, therefore, be 
legitimately fixed. On September 19, 
1979, the petitioner wrote to the Re- 
serve Bank requesting permission for re- 
cycling the amount received by him as 


gate money for the purposes of 
Ice-Show. In the said letter 
the petitioner stated that the 


shows would last for six months and 
his foreign exchange reserves would get 
exhausted by that time. The peti- 
tioner entered into contracts with fore- 
ign artistes for the period of eleven 
months before the shows were started. 
He engaged 34 artistes and after perform- 
ing the shows they went back in May, 
1980. This uncontroverted evidence 
goes to show that the petitioner had 
himself represented to the Reserve Bank 
that he wanted to hold Ice Shows for a 
limited duration till the first round of 
shows in various cities in India was 
over. Counsel for the petitioner, how- 
‘ever, submits that the terms of the ori- 
gina] permission cannot be determined 
with the help of any evidence subsequ- 
ent to that date. He has relied upon 
two decisions of the Supreme Court: 
They are: Commissioner of Police, Bom- 
bay v. Gordhandas Bhanji, AIR 1952 SC 





16 and Mohinder Singh Gill v. The 
Chief Election Commissioner, New 
Delhi, AIR 1978 SC 851. In fact in 


the latter decision, observations of Bose, 
J. in the earlier decision are relied upon. 
Bose, J. has held (at p. 18): 

“Public orders, publicly made, in ex- 
ercise of a statutory authority cannot be 
construed in the light of explanations 
subsequently given by the officer mak- 
ing the order of what he meant, or of 
what was in his mind, or what he in- 
tended to do. Public orders made by 
public authorities are meant to have 
public effect and are intended to affect 
the actings and conduct of those to 
whom they are addressed and must be 
construed obiectively with reference to 
the language used in the order itself.” 

6. I do not think that the said deci- 
sions help the petitioner. Here the Re- 
serve Bank is not filing any new evi- 
dence in support of its case. It is the 
petitioner who has himself furnished 
the information from time to time. He 
himself proceeded, while obtaining the 
permission for holding the. show, on cer- 
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‘tain assumptions regarding: the duration 
of the shows. 


He cannot be permitted 
now to explain away the said commit- 
ments in relation to duration. Throughout 
the conduct of the first set of shows up 
to May, 1980, both sides proceeded on 
certain understanding. I have no hesi- 
tation in holding that the initial per- 
mission did not extend beyond May, 1980. 


7. The petitioner invokes the princi- 
ple of promissory estoppel and submits 
that the Reserve Bank cannot be per- 
mitted to go back upon its initial per- 
mission and refuse to permit the hold- 
ing of shows for the second season. In- 
deed, the petitioner’s submission is that 
the permission was a general permission. I 
have already held that it was a limited 
permission in point of time and in rela- 
tion to the first set of shows. For in- 
voking the doctrine of promissory estop- 
pel the petitioner must show that there 
is an express and unequivocal promise. 
Secondly, it must be demonstrated by 
causal connection that the petitioner 
acted to his prejudice on the said ex- 
press representation. In other words, 
it must be shown that but for the said 
representation he would not have taken 
the action or changed his position. The 
petitioner cannot deny that there was 
no express permission to hold shows in 
India in perpetuity or as he now claims, 
till his foreign exchanges were ex- 
hausted. Having himself committed to 
certain duration and certain shows, if 
he has incurred any further expendi- 
ture or made arrangements for the sub- 
sequent set of shows, it has nothing to 
do with any ‘representation’ made by 
the Reserve Bank of India. Adminis- 
tration of foreign exchange is a sensitive 
area of economic administration. The 
area of administration is an area of 
high discretion. Individual equities have 
a very doubtful claim. even assuming 
that they exist. The submission of the 
petitioner is, therefore, rejected. 


8. But the petitioner insists that he 
was entitled to a show cause notice be- 
fore the refusal of the permission for 
holding the Ice Shows for the second 
set of shows. The respondents in their 
counter-affidavit took the plea that the 
permission for future shows was rejec- 
ted because of the Finance Ministry in- 
structions issued in 1962 and 1980. It 


. is also averred that under Section 75 of 


the Foreign Exchange Regulation Act, 
1973. the respondent was bound to follow 
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ment. Along with the counter-affida- 
vit the respondent produced copies of 
the said instructions of the Ministry of 
Finance. The respondent has submitted 
that no purpose would be achieved by 
remanding the matter back fo the Re- 
serve Bank for giving the show cause 
notice and for hearing the mafter. The 
only reason as to why the permission 
was refused is now disclosed to the 
petitioner and the petitioner could ad- 
dress the Court challenging validity or 
applicability of the said instructions. 


9. Arguing for the petitioner Shri 
‘Anil Divan submits that addressing this 
court on the said instructions is not 
same as showing cause before the auth- 
orities. He submits that it is a matter 
of common knowledge that the foreign 
artistes have regularly been performing 
the shews in various top hotels of this 
country. He submits that he will be 
able to produce the evidence before the 
authorities. He then submits that the 
Reserve Bank was itself of the opinion 
that Section 30 of the Act was not 
attracted in dealing with petitiomer’s 
case He submits that he would be 
able to demonstrate how Section 30 is 
not applicable. The counsel then sub- 
mits that Ice Show is not a floor show 
nor is it a cabaret and, therefore, the 
said instructions of the Mimistry of Fin- 
ance are not applicable. 


10. I do not.find that the counsel 
has made out any effective case for re- 
manding the matter to Reserve Bank 
and to give a fresh show cause notice 
to the petitioner. Since the Reserve 
Bank is not free to take any decision 
contrary to the instructions of Ministry 
of Finance. it will be a futile exercise. 
The petitioner has already addressed me 
on the question of the applicability of 
the said circular. The learned counsel 
for the petitioner contended (on the 
basis of the. dictionary meaning of floor 
show) that Ice Show is not a floor show. 
He submitted that floor shows are. 
essentially conducted on the floor of a 
hotel. Iee-shows are not conducted in 
a hotel. So also he submits that it is 
not a cabaret show. [If may or may not 
be I do not think that the enumera- 
tion of the activities of entertainment 
mentioned in the said instructions of 
Ministry of Finance, is exhaustive It 
is clearly indicated by the word “ete.” 
All varieties of shows meant particularly 
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for entertainment are prohibited - under 
said instructions, With a severe drain 
on the foreign exchange due to hike-in 
Petrol prices the foreign . exchange 
position has become particulary diffi- 
cult. The nation cannot afford to 


~- waste foreign exchange, actual or poten- 


tial, for the purposes of entertainment. 
There is also no substance in the peti- 
tioner’s contention that since foreign 
artistes were not to be paid in. foreign 
currency im India, no permission, under 
Section 30 was necessary.. As stated 
earlier the implication of regulation and 
control under Sections 29 and 30 (as 
also the other sections) cannot be con- 
strued in relation to an individual, the 
concerned artist or the Manager. The 
provisions of the said sections are to be 
liberally construed so as to -arm the 
State with sufficient powers to deal 
with the matters which are so vital to 
the nation’s economy. The approach to 
such problems is -lucidly explained .by 
Division Bench of Madras High Court in 
Reserve Bank of India” v. Vasanthi 
Raman, (1966) 36 Com Cas 416. In that 
case the respondent had complained of 
the refusal of the permission by the Re- 
serve Bank of India under the ‘scheme 
of “Guest Hospitality” or “Private: Hos- 
pitality.” ` The respondent wanted to go 
to U. K.. where her expenses ‘were to be 
financed by her first cousin. The court 
rejected the plea’ The Division Bench 
held: “We think that the true criterion is 
that transactions which, by their charac- 
ter, may affect: the foreign: exchange. 
situation adversely, whether directly or 
indirectly, would be included within the 
scope of the bank’s regulative power.” 
An argument in the ` present case is that 
the guest artistes are not to be paid in 
foreign currency during their stay in 
India and, therefore, they are not likely 
to affect preijudicially the foreign ex- 
change position. A similar argument was 
made by the respondent in the said 
Madras decision. The Division Bench 
held: “What is claimed is that the re- 
‘striction ought not to be imposed where 
the tour abroad does not directly 
impinge on the foreign’ exchange re- 
sources, Or involve the release of foreign 
exchange. But that is too limited a view 
of the powers and functions of the ap 
pellant-bank, and we definitely consider. 
that the matter should be fudged, not 
merely in relation to the facts of a given 


instance, but in relation to a policy, and 
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to the conceivable consequences, direct 
or indirect, of a large number of such 
cases.” The submission of the petitioner 
is, therefore. rejected Mr. Shanti - Bhu- 
shan, appearing for the Reserve Bank, 
frankly conceded that if the disclosure 
of grounds in the counter-affidavit is to 
be treated as a show cause notice, the 
Ice-shows conducted by the petitioner, 
till the decision of this petition, cannot 
be called in question. I agree with the 
counsel for the Reserve Bank of India. 
The Ice~shows held till the decision of 
this writ petition will have to be accept- 
ed as without any blame. The extension 
of the date of the show~cause notice will 
naturally extend the period of permis- 
sion to. hold such shows. 


11. For the reasons stated above, the 
writ petition fails with costs. The rule-is 
discharged. 


12. C..C. P. 31 of 1981. 

This is a netition alleging commission 
of contempt.of the court by the peti- 
tioner in holding the Ice-show at Madras 
during the pendency of this writ peti- 
tion. The allegation is that the petitioner 
apprised this Court for permission to 
hold show at Madras. Instead of granting 
the said permission the Court expedit- 
ed the hearing of the writ petition itself. 
The. respondent submits that as the per- 
mission was rejected by the Court, hold- 
ing of Ice-shows at Madras. amounted to 
contempt of this Court. It was wilful dis- 
Obedience of the orders of this Court 
The petitioner, however, contends that 
there was no prohibitory orders by this 
Court. He was. entitled to conduct the 
shows and he was merely exercising his 
rights to carry on trade and business. If 
it is found that there is any transgression, 
the authorities are free to take any ac 
tion according to law. The submission is 
that the petitioner ` has not: committed 
any contempt of this court, 


13. Since I have held that all shows 
held before the show-cause, notice are 
free from blame, the context -of the 
netition itself has changed. Madras shows 
were held in the months of . March and 
April, 1981, that is before the decision of 
this writ petition. I do not think that 


the petitioner can be held guilty of con- 


tempt of this Court. The contempt peti- 
Son is, therefore, dismissed.. 


Onder aċeordingiy. 


ares 
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Smt. Nand Kaur and others, Appel- 
Iants v. Sukh Raj and others, Respon- 
dents. l 3 

F. A. O. No. 79 of 1974 and C. M. 1627 
of 1974 (Cross-objection), D/- 17-3-1981.* 


(A) Motor Vehicles Act (4 of 1939), 
S. 116 — Rash and negligent driving — 
Deceased more than half-way across 
road — Taxi coming at high speed, 
striking deceased with great force and 
stopping after covering distance of about 
15’ — Accident resulting in death of 
deceased was due to rash and negligent 
driving. (Para 5) 


(B) Motor Vehicles Act (4 of 1939), 
S. 110B — Factors to be considered in 
making award — Life expectation — 
Average life expectancy should be taken 
as 70 or 75 years. 

Average life expectancy in India should 
be taken as 70 or 75 years, since life ex- 
pectancy is longer now. 1966 Acc CJ 
366 (Mys); 1967 Ace CJ 214 (Madh Pra); 
ATR 1968 All 186; 1969 Ace CJ 173 (Puni) 
1969 Acc CJ 197 (Puni) and AIR 1969 
Mad 180, Rel. on (Para 7) 

In the instant case, the age of the de- 
ceased at the time of accident was 50 
years. While determining the amount of 
compensation to be awarded the Tri- 
bunal took the life expectancy of the 
deceased at 60 years on the ground that 
no evidence had been adduced to estab- 
lish the health of the deceased. Further, 
there was no cross-examination regard- 
Ine the health of the deceased. 

Held, the Tribunal fell ™ error in 
observing that the deceased would have 
lived up to the age of 60 years. He, 
therefore, wrongly computed the period 
for determining the eompensation at ten 
years.. Taking the life expectancy at 70 
years and the age of the deceased at the 
time of accident as 50 years the deceased 
would have continued as a motor mecha- 
nic for a period of 20 years. ‘Thus, the 
appellants Jegal- representatives had 
been deprived of the income of the de- 
ceased for a period of 20 years on account 
of unexpected ‘death due to the said 
accident. (Para 7) 

(C) Motor Vehicles Act (4 of 1939), 
S. 110A — Persons entitled to apply — 


*From order of P. s. Shukla, Accident 
Claims Tribunal, Delhi, D/- 21-12-1973. 
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All legal representatives of deceased are 
entitled to compensation, notwithstand- 
ing the fact that they are or would 
start working. : 

Under 8. 110A of the Act the persons 
entitled to compensation are the legal 
representatives of the deceased. This 
compensation is paid to the legal repre- 
sentatives on account of untimely death 
of their ancestor, (Para 9) 

In the instant case, the deceased, a 
motor mechanic, having his own ` motor 
workshop, was killed in a motor acci- 
dent. The legal representatives of the 
deceased were his wife and 3 sons be- 
sides a married daughter. 2 of the sons 
had started earning. The elder son was 
married and working in the workshop. 

Held, all the legal representatives of 
the deceased were entitled to compensa- 
tion. Merely because the sons of the de- 
ceased had started earning, it did not 
stand to reason that they would not be 
entitled to compensation on account of 
untimely death of their ancestor. 1973 


Ace CJ 174 (Delhi), Rel. on, (Para 9) 
Cases Referred: Chronological Paras 
1980 Ace CJ 364 (Delhi) 9 
1973 Ace CJ 174 Melhi) 9 


AIR 1969 Mad 180:1969 Ace CJ 435 7. 


1969 Acc CJ 173 (Puni) 7 
1969 Ace CJ 197 (Puni), 7 
AIR 1968 All 186:1967 Ace CJ 321: 


1967 All LJ 497 l 7 
1967 Acc CJ 214 (Madh Pra) 7 
1966 Ace CJ 366 (Mys) _ . 7 


G. K. Srivastava, for Appellants; S. M. 
Suri, for Respondents. 


JUDGMENT :-— This appeal | under 
Sec. 110-D of the Motor Vehicles Act, 
1939 (hereinafter called ‘the Act’) is 
directed against the judgment and order 
dated 21st December 1973. of the Motor 
Accident Claims Tribunal, Delhi where- 
bv the appellants claimants were 
awarded a sum of Rs. 10,200/- as com- 
pensation arising on account of fatal in- 
juries sustained by their ancestor Shri 
Ram Singh in a motor accident which 
took place on the 7th February 1968. The 
appellants claimants. claim enhancement 
of compensation. to the -extent of Rupees 
50.000/-. The respondent insurance com- 
pany on the other hand has filed- cross- 
objections praving that the claim of the 
appellants be dismissed. 


2. Ram Singh son of. Santa-Singh was 


involved in an accident on February 7, 
1968 at about 10.45 p. m. He was cross- 
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ing the road and had crossed more than ` 
half of the road when a taxi No. DLT 
2257 driven by Sukh Raj driver,. respon- 
dent No. 1, rashly and negligently struck 
Ram Singh deceased as a result of which 
he sustained injuries. After the acci- 
dent he was removed to the hospital 
where he died within four days of the 


accident. Joginder Singh, respondent 
No. 2 is the owner of the said vehicle 
while New India Insurance Company 


Limited, respondent No. 3 is the insurer 
of the said vehicle DLT 2257. The de- 
ceased was a motor mechanic, owned a 
workshop at Roshanara Road, Delhi and: 
his monthly income was stated to he 
Rs. 500/-. Respondent No. 1 is an em- 
ployee of respondent: No. 2 and it is al- 
leged that while he was driving the car 
he struck the. deceased as a result of 
which the deceased sustained ` injuries 
and thereafter died. It is alleged that re- 
spondent No. 1 was driving the car rashly 
and negligently. The respondents in their 
written statements denied the various 
allegations of the appellants. It is alleg- ' 
ed that the accident took place due to 
carelessness on the part of the deceased 
who suddenly started crossing the road 
when the taxi was hardly ten vards 
from him. that the taxi was being driven 
at Normal speed, that the driver imme- 
diately applied brakes and tried his best 
to avoid this accident. In the alternative 
it was pleaded that the deceased was 
guilty of contributory negligence. It is 
however admitted that taxi DLT-2257 
was owned by respondent No. 2 and was 
insured with respondent No. 3 and that 
respondent No. 1 was driving the vehicle. 
The Tribunal after recording evidence 
held that the accident resulting in the 
death of Ram Singh was due to rash and 
negligent driving of the taxi on the ‘part 
of respondent No. 1, and the deceased 
was not guilty of contributory ‘negli- 
gence. After taking into consideration the 
income and life expectancy of the de- 
ceased a sum of Rs. 10,200/- was award- 
ed to the appellants, as compensation 
jointly and „severally against the re- 
spondents. with future interest at 6% 
per annum from the date of the award 
till. payment if the awarded amount is 
not paid within two months from the 
date of the award. 


3. The appellants, legal representa- 
tives. of the deceased not being satisfied 
with the compensation awarded to them 
have filed this appeal and the insuranca 


RUSE 
company, respondent No. 3 -has filed 
~eross-obiections, 


. 4, - The first EE for. ddion is 
=whether the deceased died asa result of 
the ‘accident arising’ outof the rash and 
megligent driving. The -factum of acci- 
«dent is not disputed. The respondents 
thave not examined any witness. The 
sdriver of the vehicle ie. respondent 
-No. 1 has also not been produced. It is in 
“evidence that there were two occupants 
«of the vehicle at the time of accident 
zand those occupants have also not beén 
~produced.- Evidence:. of- the driver 
-and the two occupants of the taxi was 
material and: good evidence to rebut the 
-claim of the appellants but they have not 
‘been produced. The appellants on ‘the 
other hand have examined three. wit- 
messes besides the widow of the deceas- 
ved. P, W. 1 Dr. Bishnu Kumar, Maulana 
-Azad Medical College, deposes that he 
«conducted post-mortem examination on 
‘February 12, 1968 on the body of Ram 
“Singh son of Santa Singh. In his opinion 
-death was due’to intracranial] haemor- 
‘rhage and fractured skull consequent to 
‘head injury which was caused by some 
"blunt object or by striking with force on 
tthe road side. He also deposes that they 
pcan be caused by a’ vehicular accident. 
“The copy of the ‘post-mortem report 
lis Ex. P. W. 1/A attested by him. This 
-witness was not cross-examined at all. 
.P. W. 2 Badlu Ram and P. W. 3 Siri Ram 
sare two eye-witnesses. Badlu Ram states 
“that-he has been living in a jhugi near 
chowki No. 2 Tiwari Nagar, Delhi where 
“Ram Singh deceased also used to reside. 
“He was present outside his jhugi, He 
‘saw. Ram Singh deceased coming back 
to his jhugi from across the road | after 
-washing his hands. Deceased had crossed 
‘more than half of the road when a taxi 
from Sarai Rohilla side came at a very 
“high speed, hit. him and as a result of 
‘the impact he fell down. He further de- 
poses that the taxi after the accident 
‘stopped after a ‘long distance, that the 
driver did not blow. the horn and that 
he .did not apply brakes. 


5. He further states that Ram Singh 
died after two/three days: and the mat- 
ter was reported to the police. In. cross- 
examination he admits that the width of 


the road is 8 to 10 feet, that it is a pucca. 


road, that there- was no traffic on the 
said road and this road. leads from Sarai 
Rohilla . to Shakti Nagar.. 
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is light on the road side. He: further” says 
that the road -is- Straight and there:is: no 
curve near the place.of impact and there 
was no traffic at that time. He also-states 
that his and the. houses” of others -are 
situated. at a short distance from the 
road and that the water tap is across the 
toad. He further says that he-had seen 
the taxi striking the déceased. He says 
that he had not gone into his jhugi when 
the accident took. place. On: hearing: the 
Noise of impact he. turned. round and 
saw Ram Singh having fallen on the 
edge of the road towards jhugi side. He 
further deposes that there. were two 
passengers in the taxi besides the driver 
and that. the taxi stopped at a distance 
of about 15 feet. The witness accom- 
panied the injured to the hospital . with 
the police. Siri Ram-P. W, 3 states that 
he was standing in -front-of his hut on 
the. road near the’ site. of. accident, that 
Ram Singh. deceased. was’ his neighbour, 
that after making -water he was washisg 
his hands from the water tap: that Ram 
Singh was returning to his jhugi and he 
had crossed more than half of the: road 
when he was hit by a taxi which was 
coming - from’ Sarai Rohilla: side 
at a fast speed -.without blow- 
ing - .any horn. > -He ` - further 
says that as a result of impact the de- 
ceased had fallen ori the: road _ and start- 
ed -bleeding’..He- further ‘states’ ‘that 
Fateh Singh and Badlu Ram were pre~ 
sent on. the road. He further says that 
the name of the driver was’ ascertained 
and that police arrived at the spot after 


- sometime and that Ram Singh died- in 


the hospital. In his- cross-examination 
this witness admits that it was a moon- 
lit night, that Municipal lights were on, 
that road is straight up to 100 yards on 
both sides, that there was no- traffic on 
the road at that time, that his jhugi was 
at a distance of 8 to 10 feet, that he had 
seen the car coming before the impact 
at a distance of about 50 yards from the 
place of accident. He further . says that 
Ram Singh was washing his. hands on 
the tap at that time which:is about: 10 
feet away from the edge of ` the’:road, 
that the deceased fell down on the front 
side of the car after the impact ang that 
he was not run over by -the car, that the’ 
front portion of the ‘car had struck thé 
deceased. He also says that“ “besides the 
driver two other persons were” sitting ‘in 
the taxi, He also says that- Badlu Ram 
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P. W: was present at that time and that 
the deceased’ was taken to the hospital. 
Besides this evidence appellant No. 1, 
widow of the deceased also examined 
herself as a witness. She deposes that 
Ram Singh was her husband aged about 
45 years at the time of accident, that he 
was running a workshop at 
Roshanara Road, Delhi and . earning 
about Rs. 500/- per month, that the ap- 
pellants were being maintained by him. 
She gives her age as 55 years at the time 
of. her statement ie. November 23, 
1972 and ages of her sons as 25, 23 and 19 
-years. In her cross-examination she ad- 
mits that her son Harbhajan Singh has 
been working in the workshop of the 
deceased and that he is married and now 
living separately. She also says that 
Balbir Singh the second son has been 
living with her but working with his 


elder brother Harbhajan Singh and that © 


he has been earning about Rs. 100/- — 
Rs. 150/-. She also says that Jagir Singh, 
her third son is a student and an ap- 


prentice but he. does not earn anything. © 


She is not aware if her husband used to 
pay income tax.. She does not know if 
her husband was maintaining accounts. 
She says that her husband used to tell 
her that he was earning Rs. 500/ - per 
month, This is the only evidence on be- 
half of the appellants claimants. As al- 
ready stated there is no evidence on be- 
half of the . respondents. Both the eye 
-witnesses Badlu Ram and Siri Ram were 
present at the.time of accident. Both had 
seen the taxi coming from Sarai Rohilla 
side. The taxi struck Ram Singh when 
he had already crossed more than half 
of the road and that the taxi stopped 
after-a distance of about 15 feet. Accord- 
ing to the report of the doctor P. W. 1 
Bishnu Kumar the iniurieés were on the 
right side of the head. It is also in evi- 
dence that the taxi driver did not blow 
the horn, that the road was straight near 
the place of accident and there was no 
, traffic at that time. It is contended on 
behalf of the respondent that the: two 
witnesses are not reliable. I do not agree. 
As. already stated the driver and the two 
occupants of the taxi have not been pro- 
duced. In their absence the evidence of 
the two eye witnesses stands unrebutted. 
The fact of accident is not denied. The 
two witnesses have stood the 


test of cross-examination also. The Tri- 
bunal had believed them and there. is 
no reason to disbelieve them. The other 
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‘the’ deceased was 
negligent having -started crossing the 
road without ‘seeing the taxi coming: 
from one side. It is in evidence that ther 
deceased had crossed more than half 
the road and he was about to reach his 
jhugi when the taxi struck him. From 
the statements of these two eye wit- 
nesses I do not find that the deceased. 
was guilty of any negligence. The two. 
witnesses and the deceased had crossed. 
the road to make water and wash their 
hands on a tap opposite their jhusis 
across the road. The two witnesses had. 
reached their jhugis while the deceased: 


contention is - that 


was still on the road when the taxi 
struck him. It is in evidence that thej 
taxi was coming at a fast speed andi: 


that it struck against the deceased with 
a great force and stopped after covering'. 
a distance of about 15 feet. The ‘doctor} 
P. W. 1 also states that these iniuries}: 
can be caused by a vehicular accident or 
by some blunt object striking with force. 
Thus it seems to me that the driver was| 
driving the taxi rashly and negligently 
without noticing the presence of Ram/ 
Singh who was crossing the road. As 
already stated two persons had already), 
crossing when}: 
this accident took place.. The Tribunal]. 
after taking into consideration. the entire |: 
evidence on record has rightly conclud-|' 
ed that the accident resulting in the} 
death of Ram Singh deceased was due to 
rash and negligent driving of the. taxi 
by respondent No. 1. I do not find any 
reason to differ with the conclusion ofj; 
the Tribunal on this aspect of the matter. 


6. The next question is what should 
be the proper amount of compensation 
to be awarded to the legal representa- 
tives of the deceased. For determining 
this one has to ascertain the age of’ the 


. deceased at the time of accident. Accord+ 


ing to the widow of the deceased he was. 
45 years at the time of accident and ac- 
cording to the doctor P. W. 1 the age of 
the deceased was 50 vears. There is no 
other evidence about the age of the dė- 
ceased. No entry from the register of 
births and deaths has been produced. 
The widow however at the time of her 
statement admits that she was aged 55 
years i. e on November 23, 1972. It 
other words she was -about 50 years at 
the time of accident. The parties are. 
Hindus and generally the wife is not 
elder to the husband. The doctor also. 
estimated the ‘age 50 years. IY therefore. 
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agreeing with the view of the Tribunal 
hold that the deceased was aged 50 
years, at the time of accident. The learn- 
ed counsel for the appellant vehemently 
argues that unrebutted statment of the 
widow should be accepted to determine 
the age of the deceased. As already sta- 
ted she states that age of her husband was 
45 years. The appellants ought to have 
furnished some better evidence to prove 
the age of the deceased but nothing has 
been produced except the oral testimony 
In presence of the statment of the doctor 
and for the reasons that the wife is. 
generally not elder to the husband I am 
of the view that the age of the deceased 
at the time of accident was 50 years. 


7, The Tribunal has” held that the 
deceased would have lived up to the age 
of 60 years on the ground that no evi- 
dence has been adduced to establish the 
health of the deceased. There is no 
eross-examination regarding the health 

f the deceased. It is well known that 
life expectancy is longer now. Average 

e expectancy in India should: be taken 
as 70: or 75 ‘years. Various authorities 
have been cited before me where life ex- 
pectancy has been taken as 70 or 75 
years. (See Krishnamma y. Alice Veigas, 
1966 Ace CJ 366 (Mys), Madhya Pra- 
desh State Road Transport Corporation 
Bhopal v. Smt. Munnabai, 1967 
Ace CJ 214 (Madh Pra), Shiv 
Prasad Gupta v. S. M. Sabir Zaidi, 
1967 Acc CJ 321: (ATR 1968 All 186), 
Mrs. Savitri Deviv. The Malorkotla Bus 
Service (P) Ltd., 1969 ACJ 173 (Punj), 
Sukhdeo Singh v. Pepsu: Road Trp. 
Corpn, Patiala, 1969 ACJ 197 (Puni) and 
T. V. Gnanavelu v. D. P. Kannayya, 1969 
Ace CJ 435: (AIR 1969 Mad 180)). I am 
herefore, of the view that the deceased 
would have lived up to the age 

ears. He, therefore wrongly computed 














cy at 70 years and the age of the 
deceased at the time of accident as 50 
ears I would hold that the deceased 
uld have continued as a motor mecha- 
ft is not 


ja motor workshop at Roshanara Road, 
lhi. No question was putto his widow 
in the cross-examination. Thus. I am of 
view that the appellants legal re- 
tatives have been deprived of the 
some of the deceased for a period of 20 
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years on account of unexpected death| 
‘due to the said accident, . 


_ 8 The next dispute is about the in- 
come of the deceased at the time of the 
accident. The Tribunal has concluded 
that the deceased was earning Rs. 200- 
per month on the basis that his son 
Balbir Singh was . earning Rs. 100/- to 
Rs, 150/- per month. This is not a cor- 
rect approach for the Tribunal to deter- 
mine the income of the deceased. The son 
of the deceased no.doubt has been work- 
ing with his elder brother but his in- 
come is not the basis for determining the 
income of the dec eased considering the 
age and. experienc of motor mechanic. 
The age of the nd son of the deceas- 
ed at the time of the statement was 23 
years and the deceased. as already deter- 
mined was 50 years . old. Moreover the 
widow has deposed, that his income was 
Rs. 500/- per-month and. there is no sug- 
gestion in the cross-examination: that 
the said figure of income was incorrect. 
As already stated there is no evidence 
on record on behalf of the respondents. 
In view of the unrebutted statement of 
the widow of the deceased it must be 
held that the income of the deceased at 
the time of accident was Rs. 500/- per 
month, 


9. The next question is: what amount 
the deceased being the head of the 
family was spending on himself and on 
his dependents? His dependents are his 
wife and three . sons besides a married 
daughter. Even if half of the. earning of 
the deceased is deemed to have been 
spent by him on himself, the. remaining 
amount of Rs. 250/- per month must be 
taken to be amount available to the 
legal representatives for their mainten- 


- ance. In other words I would hold that 


the pecuniary loss of the appellants 
would be Rs. 250/- per month fora 
period of 20 years. Capitalising -this loss 
for 20 years the total loss amounts to 
Rs. 60,000/-. It is well known that had 
the deceased been alive the heirs would 
not. have received this amount of Rupees 
60,000/- in lump sum. As they would be 
getting the entire amount in lump sum; 
certain deductions are generally made 
on account of uncertainties of life and 
lump sum payment. © The Tribunal has 
determined this rate at 15%. The learned 
counsel for the appellants submits that 
there is no ground for this deduction at 
15% and - relies upon Ganga Devi v. 
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Municipal Corporation of Delhi, 1980 
Acc CJ 364 (Delhi), in which cases the 
person concerned was government ser- 
vant.. The facts of that case are not ap- 
plicable to the facts of this case. It ap- 
pears to me that deduction at the rate 
of 15% from the tota] compensation of 
Rs. 60,000/- would be a reasonable de- 
duction on account of uncertainties of 


life and lump -sum payment, 
After making - deduction at 15% 
the appellants appear to be 
entitled to Rs. 51,000/- as compensation, 


Which amount the appellants are entitled 
to récover jointly - and severally from 
the three respondents. The learned 
counsel for the respondent No. 3, insur- 
ance company submits that compensa- 
tion should be determined’ on the basis 
of the dependency of the legal repre- 
sentatives of the deceased. It does not 
appear to be correct. Under Section 110A 
of the Act the persons entitled to com- 
pensation are his legal representatives. 
This compensation is paid to the legal 
representatives on account of untimely 
death of their ancestor. Whether the sons 
of the deceased have or having (have 
not?) started earning, it does not stand 
to reason that they would not be entitled 
to compensation on account of untimely 
death of their ancestor. It seems to me 
that all the legal- representatives who 
have a right to apply in law for campen- 
sation have been deprived of the contri- 
bution of the deceased to the family in- 
come and therefore all the legal repre- 
sentatives are entitled irrespective of 
the fact whether they would start earn- 
ing or not. It is not disputed in the pre- 
sént case that the two’ sons of the de- 
ceased have started earning. The elder 
son is married and working in the work- 
shop. In this connection reference may 
be made to Smt. Krishna Wanti v. Rudal 
Singh, 1973 Acc CJ 174 (Delhi), where 
it was held that all the legal representa- 
tives are entitled to compensation and 
that the'sons who would start earning 
in a couple of years would also be en- 
titled to compensation, 

10. The question is what is the liabil- 
ity of the insurance company, respon- 
dent No. 3. The accident took place on 
February 7, 1968. Under Section 95 (2) 
(b) before its amendment bv Act 56 of 
1969 which came into force on March 2, 
1970 the liability was limited to Rupees 
20,000/-. By the amendment w.e.f. 
March 2. 1970 the liability is limited to 
Rs. 50,000/-. As the accident took place 
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before the amendment of the said provi- 
sions it seems that the appellants’. re- 
medy against the respondent company 
is limited to Rs. 20,000/- only. 


11. I, therefore hold that the appel- 
lants are entitled to a sum of Rs. 51,000/- 
from the respondents jointly and several- 
ly. The liability of respondent No. 3 is 
limited to Rs. 20,000/- only. Besides this 
amount the appellants are also entitled 
to future interests @ 6% per 
annum from the date of this award till 
realisation on the awarded amount. The 
appellants shall also be entitled to costs. 
Counsel fee Rs. 300/-. The award of the 
Tribunal is modified to the extent men- 
tioned above. The cross-objections of 
respondent No. 3 (C. M. 1627/74) are dis- 
missed with no order as to costs. 

Appeal allowed. 
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R. L. Sapra, Petitioner v. Om. Prakash; 
Respondent. 
C. R. No. 1029 of 1979, D/-: 26- *5+1981.* 
Civil P. C. (5 of 1908), S. 115;2°0: 39, 
Rr, 1 and 2 — Revision — Suit ‘for de- 
claration — Application for. grant of in- 
junction — Lower courts refusing in- 
junction by ignoring. material facts of 
case — Irregularity — High Court can 
interfere in revision. f 
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Where the plaintif: was carrying on 
the businéss'in partnership with the dė- 
fendant, in the premises provided by the 
defendant and certain part of’ profit was 
agreed to be paid tothe defendant for 
use of the premises: however the part- 
nership was not to be dissolved on death 
or retirement or on happening of any 
event, and on further dispute, the 
plaintiff filed a suit for getting himself 
declared as a tenant and also made ap- 
plication for grant of interim injunction 
to restrain the defendant from dispos- 
sessing him: the application could not þe- 
thrown out merely because the plaintiff 
failed to give in the plaint the particulars 
regarding fraud: misrepresentation and 
undue influence by defendant in execut- 
ing partnership deed instead of lease deed. 
The balance ` of convenience being in 
favour of plaintiff, the High Court could 


*Against order of K. C. Gupta, Sr. Sub. Ja ; 
Delhi, D/-- 6-12-1979. 
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grant. an iniunction while exercising its 

revisional powers. Case law discussed. - 
ae (Paras 6, 7) 

High Court has revisional jurisdiction 

to interfere when the lower court in the 

exercise of its jurisdiction acted with 

material irregularity in refusing injunc- 

tion by ignoring material facts of the 

case. .. (Para 7) 

Cases: Referred: - Chronological Paras 

1976 Rajdhani LR 1 

1976 Rajdhani LR 550 | 

(1971)°3 SCR 319 

1970 Ren CJ 40 (SC) 

AIR 1968 SC 175: (1968) 1 SCR 23 

AIR 1958 SC 532 


V. B. Andley with Rajinder Mathur, 
for Petitioner: S. P. Pandey, for Respon- 
dent. l 


ORDER :— This revision petition, by 
the plaintiff under Section 115 of the 
Code of Civil Procedure, ‘is directed 
against the order dated December 6, 1979 
of the Senior Sub Judge, Delhi confirm- 
ing the order dated October 29, 1979 of 
the Subordinate Judge Ist Class, Delhi, 
refusing to grant a temporary injunction 
restraining the _respondent/defendant 
from dispossessing the plaintiff and re- 
moving power and telephone connec- 
tions fitted on the first floor of property 
No. A-81/2. Wazir Pur Industrial Area, 
Delhi. 
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2. The petitioner na the eae 


by a deed dated June 18, 1977 entered 
into partnership to carry on business 
under the name and style of ‘Mystika 
Industrial Electroplaters’ at A-81/2, 
Wazir Pur Industrial Area, Delhi. Thè 
investment and machinery was to be 
provided by the petitioner. The respon- 
dent was to provide only the said pre- 
mises. The profits were to be divided, in 
the ratio of 85% and 15% between the 


petitioner and the respondent the losses. 


were agreed to be borne by the peti- 
tioner. The petitioner alone was responsi- 
ble for running the day-to day business 
of the partnership. The respondent did 
not have any right to receive or dis- 
burse any loan from any body on behalf 
of the firm. The parties also agreed that 
the firm would not be dissolved by rea- 
son of retirement, insolvency, dis- 
ability or death of any partner and on 
the happening of any event, the re- 
maining partner would be entitled to 
continue the business of the firm as per 
term No. 11. It was -also provided that 
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the tems: 
altered, modified, varied. added or can- 
celled by any agreement arrived at be- 
tween and signed by them. On June 28, 
1977 another. agreement was executed 
between the parties by which it was 
agreed that in pursuance of the said 
partnership dagd the petitioner would 
pay Rs. 1500/- per month as fixed profit 
to the respondent from July 1, 1977, 
that the respondent having no knowledge 
either technical or of any other nature 
would not be responsible for any loss or 
profit in the business of the partnership, 
that the work would be done and super- 
vised by the petitioner, that the respon- 
dent would have no concern with the 
goodwill of the firm, that the partnership 
would be using the power, water and 
telephone No. 241823 facility which was 
in the personal name of the respondent 
and would bear the charges. On July 28, 
1977 the respondent alsp executed a 
special power of attorney in favour of 
the petitioner authorising him to receive 
and deposit, pay or raise money for the 
purposes of financing the business of the 
partnership firm. The petitioner was 
further authorised to solely operate the 
bank account and that he would be re- 
sponsible for repayment of the loans of 


_the firm. 


3.. Some misunderstanding or dis- 
pute, it appears, arose between the par- 
ties resulting in the institution of the 
present suit on February 14, 1979 for de- 
claration and injunction. The plaintiff 
pleads that he has been a tenant under 
the defendant with respect to the said 
premises at Wazir Pur Industria] Area, 
Delhi on a monthly -rent of Rs. 1500/-; 
that the power and telephone connec- 
tions: have been in his actual use and 
possession, that he installed machinery 
in the said premises, that he has been 
carrying on the business since July 1, 
1977 and paying monthly rent Rs. 1500/- 
by payees account cheques to the de- 
fendant who has not issued any receipt, 
that. from the beginning the defendant 
had a mala fide intention of not execut- 
ing a proper lease deed and by mis- 
representation he got executed the said 
partnership deed, dated June 18. 1977 
which is sham, fictitious, illegal and un- 
enforceable in law, that the- deed was 
never intended to be acted upon as the 
premises were let on a. monthly rent of 
Rs. 1500/-, that the defendant has ‘been 
threatening, to- dispossess -him from the 


‘of the“ partnership ‘may be“ ~ 
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premises and to remove machinery, the 
power- connection -and the telephone. 
- The petitioner. therefore prayed for -the 
passing: of; — - 

(a) a declaratory teree declan the 
partnership deed dated -18-6-77 as illegal. 
unenforceable. obtained by fraud and 
misrepresentation: : 

- (b) a declatory decree declaring the 
plaintiff as a tenant in the premises, i.e. 
first floor consisting of one hall, five 
rooms, balcony, bat poom - and latrine 
situated as A-81/2, W Pur Industrial 
Area, Delhi-110052 at & monthly rent of 
Rs. 1500/: : 

- (c) a decree for permanent injunction 
restraining the defendant from dispos- 
sessing the plaintiff and removing the 
power connection No. 4AZK 904849 .and 
telephone connection No. 741823 fitted in 
the said premises and in use of the 
plaintiff. Along with the plaint he also 
fled an application under Order 39, 
Rules 1 and 2 of the Code of Civil Proce- 
dure for temporary injunction for the 
said reliefs. The defendant-respondent 
` in his written statement pleads that 
there was partnership between the par- 
ties, that plaintiff-is not a tenant with 
respect to the said premises, that the 
firm was dissolved on February 12, 1979 
on account of differences between the 
parties aNd nefarious activities of the 
plaintiff to harm the interest of the part- 
nership, that the payees account cheques 
were received by him but it was not on 
account of rent but his withdrawals 
from the partnership, that the firm used 
to operate a bank account through the 
plaintiff. as a partner, that the plaintiff 
has not given the particulars of the al- 
leged -misrepresentation or fraud. The 
execution of the partnership deed dated 
June: 18, 1977 is admitted but the execu- 
tion of the agreement dated June 28, 
1977 as alleged by the plaintiff is denied 
by him. . 

4. The trial Court and the first Ap- 
pellate Court refused to issue the ad 
interim injunction mainly on the ground 
that particulars of fraud, misrepresenta- 
tion and undue influence alleged to have 
been practised upon the petitioner by 
the respondent were not set out in the 
plaint. 

-5. The learned counsel for the peti- 
tioner submits that the lower courts 
have failed to exercise jurisdiction vest- 
ed in them and hence acted illegally and 
with material irregularity bv refusing to 
grant the iniunction. He says that 
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-since June 1977 in the 


ALR. 


the petitioner has been in possession “of 
the premises, power and telephone eon- 
nections, that he-has been carrying on 
the business in the said premises since 
July.1977, that he has been regulary 
paying Rs. 1500/- per month to the re- 
pondent, that the deed dated June ł8, 
1977 labelled as partnership is in fact a 
lease deed, that the real intention of 
the parties was disclosed when the 
agreement dated June 28, 1977. was.. ex- 
ecuted by the parties by which a fixed 
amount of profit at Rs. 1500/- per. month 
from July 1, 1977 was agreed to be paid 
and the respondent was held to be not 
liable for any loss or entitled to profit. 
He submits that the lower courts have 
not appreciated, that there was prima 
facie case for the issue ofthe injunction, 
that the suit cannot be thrown out at 
this initial stage as it requires investiga- 
tion, that during the period of investiga- 
tion it is desirable to maintain the sta- 
tus quo. In other words he says that 
before going into the details of the 
dealings between the parties and seeing 
through the real intention of the parties 
as exhibited in the two documents dated 
June 18, 1977 and June 28, 1977 executed 
by the parties it was essential for the 
court to issue the injunction against the 
respondent. 

6. Jt is not in dispute that the peti- 
tioner has been carrying on business 
said premises, 
that the power connection and the tele- 
phone are fitted therein and have been 
in his use, that he has been carrying ‘on 
the business. It means that ‘the suit 
requires, consideration and it cannot be 
thrown out at the initial stage. Prima 
facie does not mean that the court ‘is 
entitled to scrutinise the controversy on 
merits: balance of convenience and irre- 
parable injury are also to be taken into 
consideration before granting an injunc- 
tion. Further a document described as 
partnership may not in fact be 
a document of partnership be- 
Cause it may not disclose ‘the 
real intention of the parties. Under 
the circumstances when, there is a dis- 
pute about a document, the eourt is to 
find out what was the real intention of 
the parties to the deed. Besides various 
other authorities of this court he relies 
upon Gurmukh Singh v. M/s. Inder- 
prasth Finince Co., 1976 Rajdhani LR 1 
and Sahab Dayal Chaman Lal v. M. C. 
D.,. 1976 Raidhani LR 550 wherein it has 
been held that while deciding applica- 
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ition - ies interim injunction ‘trial court: 


‘should ` determine limited question ‘if 
- ease requires investigation and that it 
cannot transgress the limits by prejudg- 
ing“the case. There . cannot: 
opinions about this ‘statement of _law. 
Moreover true nature of a document 
cannot ‘he disguised by labelling it some- 
thing ‘else. (See: Smt. ‘Shantabai v. 
State of Bombay, ATR’ 1958 SC 532),. In 
B. M. Lal v. Dunlop Rubber & Co.. Ltd., 
{1968) 1 SCR 23: (AIR 1968 SC 175) it 


is observed,. (at p. 177 of AIR). “Thè 
‘question is not of words but of sub- 
- stance and the label which the parties 


-choose to put upon the 
‘though relevant, -is not decisive.”’ In 
‘that’ case the dispute was whether the 
‘transaction was a lease or a licence. The 
Tatio of this judgment is that the sub- 
stance of the document should be con- 
sidered before determining its nature. 
The Supreme Court in Lakhi Ram Ram 
Dass v. Vidyat Cable and Rubber In- 
‘dustry, Bombay, 1970 Ren CJ 40 held 
that it was the duty of the court to go 
‘behind the facade and find outthe real 
nature of the contract. - In Sohan - Lal 
Narain Dass v, Laxmidass Raghunath 
Gadit, (1971) 3 SCR 319 it was held 
“Intention of the parties to an instru- 
ment must.be gathered from the terms 
of the agreement examined in the light 
of surrounding circumstances. The de- 
‘scription given by the parties may be 
evidence of the intention but is not de- 
-cisive. Thus, I am of the view that the 
‘court is empowered.to look into and 
«determine the real intention between 
the petitioner and the respondent in 
‘executing the partnership deed dated 
June 18. 1977 and the agreement dated 
June 28, 1977 and the surrounding cir- 

‘cumstances. It is. correct that the 
agreement dated June 28, 1977 is not 
admitted’ by the respondent defendant 
‘but at this initial stage the court should 
hot scrutiriise deeply into the matter. 
“What is admitted is that the plaintiff is 
‘in. ‘possession. and has been carrying on 
the business, that ‘the firm is not liable 
to be dissolved by reason of retirement. 


transaction, 


‘insolvency, disability or death of 
any partner. It, therefore ap- 
‘pears that- the plaintiff has 


.a-right to continue the business. I need 
not express any view one way or the 
‘other as if may preiudice the case of 
the parties but what I feel is that that 


the facts of the present case do not show . 


be two 


-is in favour of the 
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that the plaintiff has no case “and his 
suit can‘ be thrown out without any op- 
portunity. of hearing him in the matter. 
He has to prove the agreement: dated 
‘June 28. 1977. After evidence. it may 


“be held that the :real intention between 


the parties was that the plaintiff be- 
came a tenant under the respondent 
with respect to the premises etc. The 
whole investment in the business was 


made by the petitioner, The 
machinery owas purchased by the 
petitioner. The power connection. 
and the telephone connection are 


no doubt in the personal name of the 
respondent but in terms of the agree- 
ment dated June 28, 1977 they are to 
be used by the petitioner. The respon- 
dent only provided the premises. The 
lower court it appears neither took into 
consideration the partnership deed nor 
the agreement dated June 28, 1977. 
Both the courts have refused the tempo- 
rary injunction merely on the ground 
that the particulars of the alleged fraud 
were not pleaded as required by Order 6 
Rule 4 of the Code of Civil Procedure. 
Reading of the plaint as a whole may 
disclose that certain facts were pleaded 
by the plaintiff to that effect but even 
if it is assumed that fraud is not proved 
the court has jurisdiction to determine 
the true nature of the relations be- 
tween the parties under the two docu- 
ments dated June 18, 1977 and June 28, 
1977*and the surrounding circumstances. 


`The plaintiffs case is that he is a ten- 


ant and not a partner which relation is 


-to be determined by the court 
-in view of the law laid 
down in the various authorities 


of the Supreme Court already’ referred 
to above. The balance of convenience 
plaintiff and he 
would suffer irreparable injury if he is 


dispossessed or the machinery, power 
-connection or telephone connection is 
allowed to be removed. I am, there- 


fore of the view that the court below 
was in error and committed material 
irregularity in the exercise of its juris- 
diction by ignoring the material facts of 
the case in determining even prima 
facie whether the case required investi- 
gation. I find that if the order of the 
lower court is allowed to stand it would 
cause irreparable injury to the petitioner. 
He is to be protected during the trial of 
the suit. -As already observed his al- . 
legations are not such that he should be 
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ngn-suited. without giving. him proper 
hearing specially when he. has been in 
possession. and carrying on the business 
since 1977 without any interruption from 
the: respondent-defendant. up to the 
date, of institution of the suit. It ap- 
pears that the lower court failed to ex- 
ercise by not applying its mind properly 
inasmuch. as it failed to appreciate whe- 
ther there can be a relationship of land- 
lord and tenant between the defendant 
and the plaintiff with respect to the 
premises if the agreement dated June 28, 
1977 is.deemed to have been executed 
by the defendant and the surrounding 
circumstances. - 


- 1- ‘The learned counsel for the re- 
spondent submits that this court should 
not interfere ‘its revisiona] jurisdiction 
when the two: courts have refused to 
grant the injunction. It appears that 
the lower court in the exercise of its 
jurisdiction acted ‘with material irre- 
gularity in ignoring material facts and 
documents. The entire approach of the 
lower’ court is contrary to law. The in- 
junction was refused on the ground that 
the. particulars .of the alleged fraud and 


misrepresentation were not pleaded’ It. 


was however not considered. whether the 
plaintiff had a case which required con- 
sideration. The plaintiffs suit is not 
bound to fail for some inherent defect. 
As.a matter of fact as already stated 
the..effect of the .two documents has 
not heen taken into 
the court below. These documents :ap- 
pear to have been ignored merelv on 


the .ground that the agreement is still. 


to -be proved. - When agreement dated 
June 28. 1977 was still to be proved, 
it is a further. - 


case in -the surrounding 
The photostat copy of 


to prove his 
circumstances. 


the agreement has been filed on the re- 


cord. It is attested by two witnesses. 
No affidavit has been filed on behalf of 
the defendant sworn by any of the two 
witnesses that the agreement was not 
executed by the defendant. In the ab- 
sence of any definite evidence of non 
execution of the agreement the plaintiff 
cannot be non-suited at this stage. I am, 
therefore of the view that this court has 
jurisdiction to interfere when the lower 
court in the exercise of its jurisdiction 
acted with material irregularity. L 
therefore set aside the order of the 
-lower court and grant an injunction to 
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consideration by 


reason that: 
the- plaintiff is entitled to an opportunity. 


ALB- 
the petitioner restraining the respon- 
dent from dispossessing the netitioner!. 


from the suit premises and removing 
power and telephone connections fitted. 
in the premises A-81/2, Wazir Pur In- 
dustrial Area, Delhi (first floor) in pos- 
session of the petitioner till the decision: - 
of the suit. The plaintiff however as- 
admitted by him is liable to pay: Ru- 
pees 1500/- per month from July : 1977 
and therefore he should deposit’ Ru- 
pees 1500/- per month till the decision: 
of the suit in the trial court. It is ad- 
mitted that some amount has been paid} 
to the defendant while some. was. de- 
posited by the plaintiff in the triab 
court. The plaintiff is directed to de-~ 
posit at the rate of Rs. 1500/- per month» 
for the period from July- i; 1977. ang 
shall continue to deposit Rs. 1500/- per- 
month by the 15th of the succeeding: 
month, after adjusting the - amount al- 
ready paid to the defendant or deposited: 
in the trial court. The plaintiff may 
deposit the arrears up to July .15, 1981. 
ahete will be no order as to costs, 
Order accordingly 
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Pargat Singh, Appellant v, Union of 
India, Respondent, Ha ng 

F. A. O. No. 382 of 1980, 
1981." 

Civil P. C. (5 of 1908), O. 41, R. 23 — 
Remand — Appellate Court ordering 
remand on ground that requisite Court 
fee not paid — Such objection was not” 
raised by any party — Remand ‘hel? 
illegal. (Court- fees Act (7 of 1870), Sec- 
tion 12 (ii) — Suits, Valuation Act (1887 
S. 11). 

In a suit. for declaration and injunc~ 
tion where the trial Court held that 
plaintiff had paid requisite Court fee- 
but in appeal the first appellate Court 
remanded the case on the ground that 
it has not been properly valued though 
such objection as to Court-fee was not. 
raised by the defendant, held that the 
order of remand was illegal. 

(Paras 4, 11p 

Section 11 of Suits Valuation Act | 
mentions the circumstances under which: 
the appellate Court may entertain the 


*From order of S. P: Singh Chaudhary, 
Additional District Judge, Delhi, dated 
21-7-1980. 
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objection -regarding “the valuation’ of the - 


suit, The first appellate Court thus in 
view of Section 11 ought not to have 
entertained the question, of valuation: of 
the suit unless the Court. concludes 
that ..undervaluation affected prejudi- 
cially the disposal of the suit, If the 
first appellate Court had entertained it, 
it ought to have decided the same as 
per the provisions of law and not re- 


’ manded the case to the trial Court for 


the same, (Para 11) 


B. S. Charya, for Appellant; C, K. 
Mahajan, for Respondent. 
JUDGMENT :— This first appeal 


under Order 43 Rule (1) (u) of the 
Code of Civil Procedure (hereinafter 
catled ‘the Code’) on behalf of the 
plaintiff is directed against the judgment 
and order dated 21st July, 1980, remand- 
ing the suit to the trial Court. It has 
arisen in the following circumstances. 

2. The plaintiff is employed in post 
office. He was originally appointed as 
Junior Assistant at Quetta in Baluchis- 
tan Administration and he worked in 
that capacity till August, 1947 when 
the partition of the country took place. 
He opted for India. He was treated as 
a Central Government employee. The 
plaintiff represented to -the Central 
Government for fixation of his seniority 
in accordance. with various orders ap“ 
plicaBle to his case. The respondent- 
defendant it appears did not fix his 
seniority as demanded. He, therefore. 
fled- the present suit on 21st May, 1971 
for a declaration that his seniority in 
service was to be fixed with effect from 
27th ‘March, 1945 and that he was en- 
titled: to all benefits 
further prayed for the issue of.a man- 
datory injunction requiring the defen- 
dants to fix-his seniority. The defen- 
dants contested the suit. The follow- 
ing issues were framed: 

“I. Whether suit against defendant 
Nos. 2 to 5 is maintainable? 

2. Whether the suit is barred by 
time? XK s 

3. Whether there is no justiciable 
cause of action against defendants? 

4. Whether the suit is properly valu- 
ed for purposes of Court fee and juris- 
diction? 

5. Whether the suit discloses cause 
of action against the defendants? 

6. Whether the plaintiff is entitled to 
the ‘relief claimed: for as alleged in the 
plaint? p 4 p3 


accordingly. He’ 
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--7. Whether the plaintiff has served: 

legal notice under Secon 80 C.P.C.2 
8. Relief.” 

* 3, The trial. Court after recording: 

evidence decreed the suit in terms of 

the prayer contained in the plaint.. 


4, The respondent Union of India 
filed an appeal challenging the various 
findings of the trial Court. On the issue 
relating to proper valuation of the suit. 
for purposes of jurisdiction and court- 
fee no objection was raised by the de- 
fendant-Union of India in the grounds- 
of appeal before the first appellate 
Court. The Addl. Dist. Judge however: 
came to the conclusion that the suit 
was not properly valued for purposes- 
of jurisdiction and Court fee. He, there- 
fore, set aside the judgment and decree, 
and remanded the suit to the trial’ 
Court for fresh decision according te: 
law. The plaintiff feeling aggrieved. 
has filed this appeal. 


5. The first appellate Court has not 
given any finding on any of the issues 


decided by the trial Court. Learned 
counsel for the’ appellant submits that 
the remand order is without jurisdic-- 


tion and the impugned order is lable 
to be set aside. According to him the 
first appellate Court had no jurisdic- 
tion to set aside the decree of the trial 
Court without deciding all the issues 
and that the first appellate Court itself 
ought to have decided the question of 
valuation of the suit. Learned counsel 
submits that question relating to valua~ 
tion for purposes of Court fees if 
raised before a Court of appeal is to be 
decided by that Court. If Court of 
appeal considers that the said question: 
had been wrongly decided by the trial 
Court to the detriment of the revenue, 
the appellate Court should have re- 
quired the party concerned to pay ad- 
ditional Court fee payable on the 
plaint. He further says that if the 
party liable to pay additional -Court-feée- 
demanded, fails to do so, the Court ‘is 
empowered to dismiss the suit itself. 
Ld. counsel further submits that the 
respondent did not raise. any objection. 
separding undervaluation of the sur 
for purposes .of jurisdiction before 
the first appellate Court -and that the 
Court did.not hold that the alleged 
undervaluation prejudicially affected 
the disposal of the suit by the trial 
Court. He, therefore, submits that the- 
first appellate Court ought not to have 
set aside the decree of trial Court. 
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6, The plaintiff fixed the value `of 
the suit for declaration for purposes of 
‘Court fee at Rupees 200/- and paid 
‘Court-fee “Rs. 20/-. He also fixed 
the. value for the ‘relief of in” 
junction at Rs. 130/- and paid Court 
ffee Rs, 13/-. The plaintiff thus fixed 
Rs, 330/4 as the value of the suit for 
purposes of court-fee and paid court-fee 
Rs. 33/-. Under Section 8 of the Suits 
Waluation Act, 1887 the value of the 


‘suit for purposes of jurisdiction would, 
therefore, be Rs, 330/~ only. 
7. The question about the proper 


~valuation of the suit was raised before 
the trial Court. Under Issue No. 4 the 
trial Court held that the plaintiff had 
‘paid requisite court-fee for the reliefs 
‘of declaration and injunction. The ob- 
jection was again raised before the first 
‘appellate Court. The Court observed 
that the plaintiff claimed two reliefs 
for declaration and one relief for man- 
‘datory injunction and thus he was re- 
quired to value all the reliefs. The ap- 
‘pellate Court was of the view that the 
‘suit was not properly valued with re- 
‘spect to all the reliefs claimed by the 
plaintiff, and therefore set aside the 
finding of the trial Court on this issue. 


& From the judgment of the first 
appellate Court it appears that it did 
not decide what was the proper value 
of the’ suit for purposes of court-fee 
and jurisdiction but remanded the 
‘case to the trial Court with a direction 
to give opportunity to the plaintiff to 
correctly value the suit and pay addi- 
tional court-fee. Section 12 of the 
‘Court-fees Act reads as under :— 


“i2. (i) Every question relating to 
valuation for the purpose of determin- 
ing the amount of any fee chargeable 
under this Chapter onaplaint or memo- 
yandum of appeal, shall be decided by 
the Court in which such plaint or memo- 
wandum, as the case may be, is filed, 
and such decision shall be final as be- 
tween the parties to the suit. 


(iy But whenever any such suit 
comes before a Court of appeal, refe- 


rence or revision, if such Court consi- 
ders that the said question has been 
wrongly decided, to the detriment of 
the revenue, it shall require the party 
by whom such fee has been paid to pay 
so much additional fee as would have 
‘been payable had the question been 
rightly decided, and the provisions of 
Section. 10, paragraph (ii), shall apply.” 
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Sub-section (i) of Section 12 of. the 
Court-fees Act does not apply to’ the 
facts of the present case as the dispute’ 
about valuation is agitated before :the 
Court of appeal. Subrsection (ii) of 
Section 12 of the Court-fees Act re- 
quires the appellate court to decide 
whether the question of court fee was 
wrongly decided by the lower Court 
to the detriment of revenue, if so, .it 
should require the party to pay- ad- 
ditional court-fee payable on the plaint. 
Thus what was the proper court fee 
payable on the plaint, is a question 
which ought to have been decided by- 
the first appellate court in view of 
Section 12 (ii) of the Court-fees Act, 
This provision futher provides that in 
case the plaintiff fails to pay the ad- 
ditional court fee payable by him with- 
in the time fixed by the court, the suit 
should be dismissed as provided for in 
Section 10 (ii) of the Court-fees Act. 
The suitisnot liable to be rejected as 
provided in Order 7 Rule 11 of the 
Code but it is to be dismissed. In the 
present case it seems the first appellate 
Court did not determine the additional 
Court fee, if any, payable by the plain- - 
tiff on the plaint. If the first appellate 
Court was of the view that the suit 
was not properly valued for purposes 
of court-fee it ought to have given ‘an 
opportunity to the plaintiff to amend 
the value of the suit and _ thereafter 
ought to have fixed time requiring him 
to pay additional court-fee and on his 
failure to do so, the appellate Court 
had jurisdiction under Section 10 (ti) of 
the Court-fees Act to dismiss the suit. 
It appears that the first appellate 
Court did not follow the mandatory 
procedure contained in Section 12 of the 
Court-fees Act. 

9. Learned counsel for the appellant 
further submits that under Section 11 
of the Suits Valuation Act the first ap- 
pellate Court ought not to have enter- 
tained the objection regarding valua~ 
tion of the suit for purposes of jurisdic- 


tion. He says that the objection 
was not raised in the grounds of 
appeal before the first appellate 


Court. Further first appellate Court 
had not given any finding that under- 
valuation of suit had  prejudicially 
affected the disposal of the suit on 
merits and the Court therefore ought 
not to have entertained the said 
objection. He further submits . that 
under Section 11 (2) of the Suits Valua- 
tion Act the first appellate Court 


aoar 


ought to have decided the appeal on all 
the issues.. as the objection of under- 
valuation was- not available to the de- 
fendant. S. 11 of the Suits Valuation 
Act reads as under: -- 

“1e (1) Notwithstanding anything in 
Section 578 of the Code of Civil Proce- 
dure, an objection 
the . over~valuation or under-valuation 
‘of a suit or appeal a Court of first in- 
stance or lower appellate Court which 


had no jurisdiction with respect to the 


sult..or appeal exercised jurisdiction 
with respect thereto shall not be en- 
‘tertained by an appellate Court unless: 

(a) the objection was taken in the 
Court of first instance at or before the 
hearing. at which issues were first 
framed and recorded, or in the lower 
appellate Court in the memorandum of 
appeal to that Court, or 

(b) the appellate Court is satisfied, 
for reasons to be recorded by it in 
writing, that the suit or appeal was 
over-valued or under-valued, and that 
the over-valuation or under-valuation 
thereof has prejudicially affected the 
disposal of the suit or appeal on its 
merits, 

(2) If the objection was taken in the 
manner mentioned in clause (a) of sub- 
section (1), but the appellate Court is 
mot satisfied as to both the matters 
mentioned in clause (b) of that sub- 
section and has before it the materials 
necessary for the determination of the 
other grounds of appeal to itself, it 
Shal] dispose of the appeal as if there 
had been no defect of jurisdiction in 
the Court of first instance or lower ap- 
pellate Court. 


(3) If the objection was taken in that 
manner and the appellate Court is satis- 
fied as to both those matters and has 
not those materials before it, it shall 
proceed to deal with the appeal under 
the rules applicable to the Court with 
respect to the hearing of appeals; but 
if it remands the suit or appeal, or 
frames and refers issues . for trial, or 
requires additional evidence to be taken, 
it shall direct its order to a Court ċom- 
petent to entertain the suit or appeal. 


(4) The provisions of this section 
with respect to an appellate Court shall, 
so far as they can be made applicable, 
apply to a Court exercising revisional 
jurisdiction under Section 622 of the 
Code of Civil Procedure or other enact- 
ment for the time being in force. 


Pargat Singh | v. “Union” of India” 


that by reason of. 


Deihi 931 
6) “This section shall come into force 
on the first day of July, 1887.” i 
Under Section 11 (1) (b) of the Act the 
first: appellate court is required to give. 
a finding that the suit was undervalu- 
ed and that it prejudicially affected’ the 
disposal of the suit on merits, No‘ such 
finding has been given by the first ap- 
pellate court under Section 11 (2) of- 
the Act. It appears that 
the first appellate Court in the cireum- 
stances ought to have decided al) the 
issues before it in appeal. Sub-section (2) 
of Section 11 applies to objection re- 
garding valuation either taken before 
the trial Court or before the appellate 
Court and if the Court concludes. that 
undervaluation did not affect the dispo- 
sal of the suit, the appellate Court ought 
to have decided the appeal on merits. 
10. Learned counsel for the appel- 
lant further submits that the first ap- 
pellate Court ought to have refused to 
entertain the objection regarding the 
valuation at the instance of the defen- 
dant in view of Section 99 of the Code 
of Civil Procedure, Sec. 99 of the Code 
of Civil Procedure reads as under: 
- “99. No decree shall be reversed or 


substantially varied, nor shall any case 
be remanded, in appeal on account . 


any misjoinder (or non-joinder) . o 
parties ` or causes of action 
any error, defect or irregularity 


in any proceedings in the suit, not 
affecting the merits of the case or the 
jurisdiction of the Court:” 
Learned counsel says that the question 
of valuation does not aifect the merits 
of the suit or the jurisdiction of the 
trial court in the facts and circum- 
stances of the present case and there- 
fore the appellate court ought not to 
have set aside the decree passed by the 
trial court. . 
11. Section 11 of the Suits Valuation 
Act mentions the circumstances under 
which the appellate court may enter- 
tain the objection regarding valuation 
of the suit. Section 11 of the Suits Valu- 
ation Act even supersedes Section 99 of 
the Code of Civil Procedure, Section 11 
of the’ Suits Valuation Act uses the 
words “notwithstanding ‘anything in 
Section 578 of the Code of Civil Proce- 
dure” now Section 99 ofthe Code. The 
first appellate court thus in view of 
Section 11 of the Suits Valuation Act, 
ought not to have entertained the ques- 
tion of valuation of the suit unless’ the 
court.. -concludes ~ that - undervaluation 
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affected prejudicially the disposal of the 
suit, If the first appellate court-had en- 
tertained, it ought ‘to have decided the 
same, as provided in Section 12 read 
with ‘Section 10 of the Court-fees Act 
and Section 11 of the Suits Valuation 
Act. This procedure has not been fol- 
lowed. The remand order is, therefore, 
held to be bad and not in accordance 
with law. The impugned judgment and 
order dated 30th July, 1980 is 
therefore, set aside, The appeal before 
the first appellate court is remanded for 
_|decision in accordance with law. The 
first appellate court may now . decide 
the: question of court-fee and valuation 
of the suit for purposes of jurisdiction 
in accordance with Section 12 of the 
Court-fees Act and Section 11 of the 
Suits Valuation Act. If it comes to the 
conclusion that the suit was not proper- 
ly valued for purposes of court-fee it 
would require the plaintiff to pay the 
additional court-fee and on his failure 
to de so, it would be entitled to dis“ 
miss the suit under Section 10 (ii) of 
the Court-fees. Act. If the additional 
court~fee, if any, is payable and is paid 
by the plaintiff, the first appellate court 
will then decide all the issues in ac 
cordance with law. Parties are directed 
to appear before the District Judge on 
25th May, 1981 on which date he may 
assign’ the appeal to the successor of 
the court passing the impugned judg- 
ment and order. No order as to costs 
in this appeal. 

o Order accordingly. 
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Grindlays Bank Ltd. Amritsar, Plain- 
tiff v. Hindustan Embroidery Mills P. 
Ltd., New Delhi and others. Defendants. 
Suit. No.. 296 of 1977, .D/- 22-1-1981. 
(A) Civil P. C. (5 of 1908), Section 10 
— Suit in a court at A for recovery of 
damages by company from bank — 
Suit in court at D -for amount due to 
bank on advance from company — In- 
stitution of suit in court at A previous 
to suit in cowrt at D — Parties to both 
suits were different — Suit in court at 
D could not be stayed under Section 10. 
Where suit in a court at A for re- 
eovery of damages from the bank for 
the goods and machines pledged by the 
company in favour of the bank which 
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had. gone bad on account of negligence 
and -misconduct ‘of the bank, had heen. 
instituted previous to the suit in a court 
at D for the: amount due to the bank 
on advance from the company and its 
directors and the sale of the properties 
hypothecated with it. the matter in 
issue in suit in the court at D would 
not be directly and substantially in. 
issue in the previously instituted suit 
for recovery of damages in court at A. 
The two claims could be tried side by’ 
side. There would be no conflict of 
decisions one suit could not be said to 
be parallel to another. The matter in. 
issue in suit at A was not directly and 
Substantially in issue in suit at D. One 
claim was for money lent by the banker. 
to the customer and for sale of the pro- 
perties hypothecated with it and the 
other was a claim for damages for negli- 
gence and misconduct of the bank in 
handling the goods and machines of 
the company. Hence the suit in court 


‘at `D should not be stayed under Sec- 


tion 10 merely because suit in court at 
A for damages had been previously in- 
stituted. AIR 1972 Cal 128; AIR 197% 
Punj & Har 454. AIR 1957 Cal 727 and 
AIR 1953 Bom 117 Rel. on. (Para 127 

Further, the suit’ at D could not be 
stayed when the parties in the two suits 
were different. In suit at A the com- 
pany- was only the plaintiff while in suit 
at D the company and its directors were 
defendants. There was no identity of 
parties in both the suits. (Para 17) 

The applicability of Section 10 to @ 
particular case is whether on the final 
decision being reached in the previous 
suit, sueh decision would operate as res 
judicata in the subsequent suit. ; 
; f (Para 13) 
` The object of Section 10 isto prevent 
courts ‘of: concurrent jurisdiction from 
simultaneously entertaining and adjudi-. 
cating upon two parallel litigations in 
respect of the same cause of action the 
same subject matter and the same re- 
lief. (Para 14} 

(B) Civil P. C. (5 of 1908),- Section 
151 — Inherent power of High Court 
— Non-applicability of Section 10 for 
staying suit — High Court should not 
exercise its inherent power of stay to 
override express provision of the Code. 
AIR 1972 Andh Pra 186 and AIR 1967 


Orissa 172 Rel. on, — (Para 19) 
Cases Referred : Chronological] Paras 
ATR 1973 Punj & Har 454 > ~ 15 
AIR 1972 Andh Pra 186 -- 1G 


1981 >- 


AIR 1972 Cal 128- 15 
ATR 1967 Orissa 172° - 3 19 
AIR 1957. Cal 727. 15 
AIR 1953 Bom 117 15 


Rajiv Sawhney with Ramchandran. 
for Plaintiff; S. N, Chopra, Sr. Advocate 
with P. N. Sethi, for Defendants. 


1 
ORDER :— At the conclusion of the 
arguments I pronounced the judgment. 
I dismissed the application with costs. 
Now I give my reasons for the decision. 


2. This is an application for stay of 
suit under Section 10 of the Code of 
Civil Procedure. These are the facts. 
The plaintiff Grindlays Bank Limited 
has instituted a suit for the recovery 
‘of Rs. 24,29,589.90 against six defen- 
dants, namely, (1) Hindustan Embroidery 
Mills Private Limited (the Company) (2) 
Sardar Gurdial Singh Uppal. (3) Sardar 
Inder Singh Uppal, (4) Sardar Iqbal 
Singh Uppal, (5) Sardar Harkishan Singh 
Uppal and (6) Sardar Man Mohan Singh 
Uppal. Defendant No, 1 is a company 
and defendants 2 to 6 are its directors. 
The suit is based on an overdraft faci- 
lity which the bank had given to the 
defendants. The defendants executed 
letter of hypothecation and continuing 
Security on all its existing and future 
stocks etc. It is alleged that under the 
‘letter of hypothecation the bank has a 
wight to take possession of the hypothe- 
cated goods and to Sell the same in the 
event of the defendants’ failure to make 
payment On demand of the bank dues. 
It is claimed by the bank that on the 
‘date of the institution of the suit a sum 
‘of Rs. 24,29,589.90 was due from . the de- 
fendants. This amount comprises of a 
‘sum of RS, 15,24,740.15 being the debt 
outstanding in the company’s account 
on 30-11-1971 and which amount was 
duly certified and acknowledged by the 
defendants as being due and payable to 
the bank. A sum of Rs. 81,493/- is 
‘claimed on account of the . payment 
which the . bank had to make to the 
‘Company’s workmen and which the de- 
fendants in their letter of 23-5-1975 ag- 
reed to pay. The. rest of the amount 
is claimed on account of interest. It is 
alleged that defendants 2 to 6 are-joint- 
‘ly .and, severally liable with the com- 


pany, defendant No. 1, to make. ees 


‘of the suit amount. 


3. The bank has ‘prayed for the fol- 


Jowing reliefs : 
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(i) A decree for Rs. 24,29,589.90 
against the defendants with future in- 
terest: : 

_fii) that the pledged goods and ‘the 
pledged: machines be sold by public auc- 
tion and the sale proceeds thereof be- 
paid over to the bank towards the de- 
eretal amount. This suit was brought 
on 5-4-1977 in this Court. 

4. Prior to this suit the company, 
Hindustan Embroidery Mills Private 
Ltd. (Which is defendant No. 1 in Delhi 
suit), instituted two suits in Amritsar 
Courts. One was suit No. 33/76 filed on 
26-7-1976. The other was suit No. 23/77 
filed on 2-3-1977. It is on the basis of 
these two suits pending in Amritsar 
Courts that the defendants claim stay . 
of Delhi. suit. 


5. In order to understand the con- 
troversy between the parties it is neces- 
sary to see the nature and scope of 
Amritsar suits. Suit No. 33 of 1976 
is essentially a suit for mandatory in- 
junction and prohibitory injunction . 
against the bank. The bank threatened 
to sell the goods and machines which 
had been pledged by the company in its 
favour, They issued a notice to the 
Company on 11-6-1976 calling upon them 
to pay the amount failing which the 
bank intimated them that they will sell 
the hypothecateq property. The com- 
pany thereupon brought the suit. asking 
for a prohibitory injunction against the 
bank not to sell the hypothecated pro- 
perty. The threatened sale by. the 
bank was the reason for- bringing, the 
suit. After the bank had instituted its 
suit in this court counsel for the 
bank stated before the Puniab High 
Court that the bank will not sell the 
hypothecated goods except under the 
orders of the Delhi High Court, In view 
of this position this suit has lost -all 
importance, though even now it is pend- 
ing and is being tried in the Amritsar 
Court. 


6. Counsel for the deteni main- 
ly relies on the second suit in the Amrit- 
sar Court and it is because of that suit 
that he says that the Delhi suit ought 
to be stayed. The second suit in Amrit- 
sar Court (Suit No. 23 of 1977) is a suit 
for damages brought by the company 
against the bank. It is a suit for the 
recovery of Rs. 4 lakhs on account of 
damages which the company stated to 
have suffered. The grounds of damages 
are mainly these. That the goods:pledg- 
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ed by the company in favour. of the 
bank have gone bad and that the pledg- 
ed machinery was not-taken care of by 
the bank and as a result it has deteri- 
orated in value. The claim for damages 
is founded on negligence and, :miscon- 
duct of the bank. The Company alleges 
that they have suffered on account of 
bank’s negligence and misconduct dama- 
ges amounting to Rs. 45.00,000/-. The 
sum of Rs, 45 lakhs comprises of the 
value’ of the machines and the value 
of the goods. Then it is alleged that-a 
Sum of Rs, 23,26,337.90 is due from the 
‘company to the bank. After adjusting 
Rs, 23 lakhs against the claim of Rs. 45 
lakhs nearly Rs. 11 lakhs and odd are 
due to the ‘company from the bank. 
-But the company has restricted its claim 
‘to Rs. 4 lakhs. A decree of Rs. 4 lakhs 
_ has been claimed in the suit against the 
“bank This is the sum and substance 
of the plaint, 
© J. Counsel for the company submits 
` that the matter in issue in the Delhi 
suit is also ‘directly and substantially 
` in issue in the previously instituted suit 
for the recovery of Rs, 4 lakhs at Amrit- 
. Sar, This is the main argument ad- 
- vanced before me. The other subsidiary 
arguments I will examine later. 
_ 8. -Counsel says‘ that for arriving at 
the decision in Amritsar Court where 
-the company has claimed Rs. 4. lakhs on 
account of damage it will be necessary 
for the Amritsar Court to determine two 
‘things, namely. (1) whether the company 
has suffered damages to the extent of 
Rupees 45 lakhs, and (2) whether 
‘ Rupees: 23,26,337.90 are due to -the 
bank: After ascertaining these 
claims, namely, the claim of 
company against the bank and the 
claim’ of the bank against the com- 
pany, he said that it will be -possible 
for the court to grant a decree of Rs. 4 
lakhs in’ favour of the company, I must 
-frankly -confess that I have found this 
argument beyond my mental compre- 
hension. I have found it difficult to 
-understand and much less to accept. 
‘The ‘matter is simple. The . company’s 
“suit at Amritsar is a suit for the re- 
covery of Rs. 4 lakhs'on account of 
damages to goods-and machines. It is 
nothing more and nothing less. How 
and why it should be necessary for the 
court to enquire. into the question whe- 
ther the damages. suffered are of the 
order: of Rs. .45 lakhs. I do not quite. see. 
Shailarly, it will not be necessary for 


the 


-ed that the frame of the suit, 


two ` 
‘claimed a decree 
‘and the sale of the hypothecated goods 
‘and machines to satisfy its claims.. 
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the Amritsar Court to enquire as to 
what is the exact amount which is due 
to the bank from the company on the- 
basis of the overdraft facilities. 

9. Counsel for the company contend- 
though: 
limited to Rs. 4 lakhs, is so comprehen- 
sive that it will involve an investiga- 
tion into the claim of Rs. 45. lakhs as. 
well as the bank’s dues of Rs. 23 lakhs 
and odd. It will not be proper for me 
to rule on the frame of the suit or its 
maintainability because that is, .proper- 
ly speaking, for the Amritsar Court to 
decide. Whatever may be the form of 
the suit, the substance of the ‘claim. is 
that the company has asked for a decree 
of Rs. 4 lakhs on account of damages. 
to machines and goods, The court has. te. 
make an enquiry into damages. What 
it has to see is whether by reason . of 
alleged negligence and misconduct of 
the bank the company has suffered 
damages and if so, whether they. suf- 
fered damages to the extent of Rs. £ 
lakhs, the amount for which a decree 
has been claimed, Therefore, about ‘the 
Amritsar suit what we have to temem- 
ber is that it is a suit for damages and 


the claim is limited to Rs. 4 lakhs. 


10. Now we turn to the Delhi’ suit. 
The suit in this court .is based on the 
overdraft facility which the bank had 
given to its customer. The suit is based 
On the advances made by the bank from 
time to time against the hypothecatiom 
of goods. The amount claimed in the 
suit is on the foot of this account’ and 
the letters of hypothecation which’ the 
company and its directors have executed ~ 
in favour of the bank. The bank has 
for Rs. 24,29;589.90 


‘U1. The Amritsar suit is essentially 
a claim for damages, I cannot accept 
the argument that the nature of enquiry 
in Amritsar suit is so wide ranging that 
it will first necessitate finding out whe- 
ther the bank (company ?) has sustained 
damages to the tune of Rs. 45 lakhs and 
thereafter such amount as is found tobe 
due to the bank will be set-off against the 
amount of Rs. 45 lakhs and the resul- 
tant figure will be Rs. 11 lakhs and 
odd, but the court will be obliged to 
pass a decree only for Rs.. 4 -lakhs. 
What this argument really. means is 
that the bank's claim which is the sub- 
ject matter of the Delhi. suit -will- be 
adjudicated upon by the Amritsar. Court 
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in ‘order ‘to wipe out the pank’s claim 
against’ the company’s claim of Rs. 23 
lakhs and odd will be swallowed 
up by the company’s claim for damages 
and it will not be necessary to pass any 
decree in Delhi suit’ if the company 
succeeds at Amristar even though - the 
ultimate result of such, an enquiry will 
be to pass a decree of Rs. 4 lakhs in 
‘favour of the company against the 
bank. In my opinion, this is a fallaci- 
Cus argument. A court has to do no 
more than to confine its attention to 
the relief which a plaintiff claims in a 
given suit and to limit the enquiry 
“with that end in view. It is not..the 
object of law to make a roving enquiry 
whether the company has sustained 
damages amounting to Rs, 45 lakhs and 
then .to set off the bank’s advances 


. against the. amount-of damages, leaving 


it unnecessary for the bank to bring a 
‘suit of its own for its claim against the 
company, 


12. Thessa i his cont ae 40k aie 
amount due to the bank on advance. 
The suit in Amritsar Court is for 
damages. The two claims'can be tried 
side by side. There will be ne con- 
flict of decisions. One suit cannot be 
said..to be parallel to another. The 
-imatter in issue in Amritsar suit is not 
directly and substantially in issue in the 
Délhi. suit, One claim is for money lent 
by the. banker to the customer and for 
sale of the properties hypothecated 
with it. The other. is a claim for 
damages for negligence and misconduct 
of the bank in handling the goods and 
machines of the company. This is the 
scope of the two suits. Such is the 
field of controversy between the parties. 
I do not agree that Delhi suit should be 
stayed because. Amritsar suit for dama» 
ges has been previously instituted. 


13. One staple test of the applicabi- 
"lity of Section 10 to a particular: case is 
{whether on the final decision being rea- 
}ched- in the previous suit, such decision 
would operate as res judicata in the 
‘Isubsequent suit humerous decisions 
lay down -this test. They are noted’ in 
Chitaley C. P.C. 9thEd. page 199 (Note 
9). Applying this test I cannot say that 
-the decision in Amritsar suit on the 
claim of damages for Rs. 4 lakhs would 
operate as res judicata in the Delhi suit. 
In truth it is wholly ‘“ummecessary for 
the -Amritsar court to enquire into the 
-claim of the bank .-on the foot of ‘the 


- suits should 


account . between the Ta ‘the 
customer. All it has to do a fine 
whether in- dealing with hypothecated 
articles and machinery the bank. has 
acted in the manner so as to be’ guilty 
of negligence and misconduct and whe- 


-ther the company has sustained: damia— 


ges in the sum’ claimed, naren Rs; 4 
lakhs. i z 
14, The object of Section 10 is tok 
prevent courts of ‘concurrent jurisdiction |i 
from simultaneously entertaining and | 
adjudicating upon two parallel litiga- | 
tions in respect of the same cause of 
action, the same subject matter and the} 
same relief. Cause of action in Amrit- j; 
sar Court is founded on the tort of}! 
negligence, ~ In Delhi Court it is the 
money advanced on loan. The reliefs 
are. different. The | subject-matter is. 
different... In Amritsar ‘there will be an 
enquiry into damages. In Melhi the 
bank is enforcing the security submitted! 
to it as cover for advances to a cus— 
tomer. There is no. possibility of con- 
tradictory verdicts in the two. . suits 
with which we are concerned because 
they are not for the same relief. __ 


15.. In Jai Hind Iron Mart v. Tulsii 
Ram, AIR 1953 Bom 117, Chagla, C. J. 
said that Section 10 does not contem- 
plate identity of issues in two suits. 
nor that the matter in issue in the two 
be entirely the same or 
identical. What Section 10 requires: is 
that the matter in issue in the two suits 
should be directly and substantially the 
same. It was held that there should 
be identity of the subject-matter, and’ 
the field of controversy between- the 
parties ‘in the two suits. must’ be the 
same, , The. identity and - the field of . 
controversy need not: be identical’ and 
Same in every particular, but the: iden- 
tity and the field of controversy. must 
be- substantially the same. This dect- 
sion has been accepted as laying dow 
correct law by other courts. (See Arum 
General Industries v. Rishabh Manufac- 
turers, AIR 1972 Cal 128 (138). C. Raman 
& Co. v. Modern Motor Works,. AIR 1973° 
Punj & Har 454, -Shordb Merawanjt 
Modi v. Mansata Films, AIR. 1957 Caf 
727), Ihave no doubt that the fields. in 
controversy in the two suits - are eee 
different. 

16. ‘It, was said that issue ‘No. 6 im 
Amritsar suit shows that the matters in 
issue -are substantially ‘the same. This. 
issue ‘says’: “Whether the’ defendant is: 
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entitled to deduct any. amount ''from 
the damages, if: so, to! what amount? 
“This issue does notshow that the Amrit- 
:sar Court will be obliged to find the 
amount due to the bank on the foot of 
-the account. That is ‘a controversy en- 
‘tirely foreign to the suit at Amritsar 
-which is: founded on a claim for dama- 
wes. The enquiry there is confined to 
tke question whether the cost of the 
machinery which has deteriorated and 
tthe cost of the goods which have been 
-spoilt is Rs. 4 lakhs by reason of negli- 
uence and misconduct of the bank. 
17. There is another solid reason 
why the present suit should not be stay- 
,ed. Parties in the two suits are dif- 
ferent. In the Amritsar suits the Com- 
\pany, Hindustan Embroidery Mills Pvt. 
jLimited, is the plaintiff. In the Delhi 
suit the company and its five directors 
are defendants, The liability of the 
directors is said to be that of the princi- 


pal debtors. It is said in para 9 (vi) 
of the plaint that the directors have 
executed deeds which are deeds not 


only of guarantee but also of indemnity 
and for any loss that the bank may 
sustain, they, the directors, have under- 
taken to indemnify the bank. The direc- 
tors are not ` plaintiffs in' any of the 
suits in Amritsar. There béing no iden- 
tity of parties the Delhi suit cannot be 
stayed, 

18.: Counsel for the company counter- 
‘ed this argument by saying that though 
it is true that directors are not plaintiffs 
‘in’ the Amritsar suits that ought 
mot to make any difference because if 
‘in the Amritsar suit it is held that the 
“company is not liable to pay any sum 
to the bank: on the foot of the account 
. then automatically the directors, who 
-are in fact guarantors, will ‘at once be 
cabsolved of their liability. The liabi- 
‘lity of the. surety being co-extensive 
‘with that of the principal debtor it was 
-Said. that the benefit of a judgment in 
favour of the company in Amritsar 
“Court -will be available to the sureties 
in the Delhi’ suit for they can ` raise 
‘their defence ‘here that they are not 
“Hable as the judgment has gone in fav- 
‘Our of the company at Amritsar: It is 
impossible to. accept this argument for 
‘the simple reason that any decision 
‘given in Amritsar Court will not bind 
the directors because they are not par- 
-ties to that suit. If the company suc- 
ceeds in Amritsar suit there will be a 
«decree for Rs, 4-lakhs* in its favour: 


‘Delhi suit should be stayed. He 


- merit. 


ALR. ` 
That is al. But the decree will not: ab- 
solve the directors of: their liability 
under the deed: of guarantee or deed of 
indemnity, whatever- it may be. The 
question of their liability as guarantors 
Or .principa] debtors is the subject-mat- 
ter of inquiry in the Delhi suit. The 
Amritsar suit has nothing to do with it. 


19. Lastly, counsel for the company 
Said that if it is found that Section 10 
C. P. C. does not apply to this case then 
he should be allowed- to invoké Sec- 
tion 151 C. P. Ç. He argued that the 
balance of convenience requires: that 
said 
that his defence to the Delhi suit was 
the. same as the averments made in the 
plaint in the Amritsar suit and in order 
to prove his claim there he will be re- 
quired to produce all the documents 
in Amritsar suit. This argument has no 
Inherent power of stay should 
not be exercised to override express 
provisions of the Code: See M.. Subba- 
ramayya v. B. N. Swamy, AIR 1972 
Andh Pra-186 (188) Khalli Panda v. 
Dharam Gauda, AIR ;/1967 Orissa 172 
(173). The documents Tean be filed’ in, 
both the courts. I see-no difficulty in 
doing so. Certified copies can always 
be obtained, f 


20. To sum up: The re legal issue, 
is whether the Amritsar suit for dama-. 
gesisa pre-emptive bidto foreclose the 
banker’s right to enforce his security. 
The banker’ has letter of hypothecation. 
in his hands. A letter of hypothecation. 
is an equitable charge. It creates a good. 
equitable charge in favour of the banker 
who made advances on the faith of this 
security. He is entitled to repayment 
of the loan as any financer or private 
lender. A simple contract debt is. forti- 
fied by a charge to secure it. Lending 
is the subject of a special contract in 
writing. The law effecting the security 
and dealings between ‘the parties will 
have to be considered. A claim for 
damages in Amritsar Court which is 
essentially a claim in tort cannot obviate 
the necessity of an adjudication on the 


. banker’s-claim founded on securities for 


advances made by him which is the 
ao e of a special contract, 

-The Company ` is- gravely: mis- 
a if it thinks that it can by a suit 
for damages pre-empt the possibility | of 
a “lender's suit for fecovery of money 
and enforcement of security. ~ Claifyis. in 
tort and“ contract are’ as, different „äs 


1981 


chalk and cheese, What is important to 
notice is that the bank has not made 
any counter-claim in Amritsar suit, 
Why enquire into bank’s claim there 
then ? 

22. In every case before Section .10 
is applied, one has to see what is the 
substratum of the dispute. The sub- 
stance of the matter has to be seen and 
not its form. i : x 

23. For these reasons the application 
for stay is dismissed with costs. Coun- 
sel’s fee Rs, 200/-. 

Application dismissed. 
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D. R. KHANNA, J. 
S. K. Sen, Petitioner v. Smt. Kun- 


warani Chandra Kunvar, Respondent. 
C. R. No. 69 of 1981, D/- 18-5-1981.* 


(A) Delhi Rent Control Act (59 of 


1958), Sec. 25B (8) — Revision — Evic- 
tion — Rent Controller assessing evi- 
dence and coming to conclusion that 
landlady was owner of premises and 
had no suitable accommodation and 
hona fide required premises for her 
family’s residence — No material evi- 


dence ignored nor any extraneous cir- 
cumstance taken into account — High 
Court is not justified in interfering in 
factual appraisements without legal im- 
plications involved in them, (Civil P.C. 
(1908), Section 115). (Para 2) 

(B) Delhi Rent Control Act (59 of 
1958), Sec. 14 (1) (e) — Eviction — 
Bona fide requirements of landlady — 
Family of landlady consisting of hus- 
band one married son and married 
dáughter visiting her off and on — Se- 
cond floor accommodation in her pos- 
session more in form of Barsati with 
attached bath and kitchen least suit- 
able and sufficient for her requirements 
and, status — Landlady having no other 
suitable accommodation living in an- 
other city — Eviction of tenant from 
first floor not showing her „motive to 
enjoy higher rents — There is no in- 
firmity in law or error in exercise in 
jurisdiction in granting eviction by Rent 
Controller. {Para 10) 

Y. K. Jain, for Petitioner; G. S. 
Mathur, for Respondent. 


*Against order of J. D. Kapur. Rent 
Controller, Delhi. D/- 19-9-1980. 
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-have this property. 
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ORDER :— A petition under Sec. 14 
(1) (e) of the Delhi Rent Control Act 
for eviction of the tenant, S. K. Sen. 
from premises constituting of first floor 
of X-6, Hauz Khas, New Delhi, was 
brought by the owner landlady Smt. © 
Kunwarani Chandra Kunwar, pleading 
that she bona fide required the same for 
her residence. The tenant contested 
the petition and sought permission to 
defend which was granted. Later. how- 
ever, the ejectment was allowed by 
Shri J. D. Kapur, Rent Controller, 
Delhi after considering the evi- 
dence which both the sides had led. The 


_ tenant now feeling aggrieved, has moved 


the present revision before this Court. 
2. I have heard both the sides and 
considered the entire evidence on re- 


. cord. In my. opinion, no interference is 


called for in thé assessment of evidence 
by the learned Rent Controller. He has 
come to the conclusion that the land- 
lady is the owner of the premises and 
has no suitable accommodation in her 
possession and further that she, in fact. 
bona fide requires the premises for her 
family’s residence. These are essen: 
tially factual appraisements, and I do 
not see any legal implications involved 
in them which should justify interfer- 
ence in the revision. No material evi- 
dence: has been ignored nor any ex- 
traneous circumstance taken into ac- 
count, 


3. At the’ time when the eviction 
petition was moved, the landlady, was 
residing with her husband at premises 
No. D-154 Defence Colony, New Delhi. 
This had been allotted to her husband 
by his employer, the Indian Oil Corpora- 
tion when he was employed with that 
Corporation as Chief Vigilance Officer. 
His employment was due to expire 
there on 30-4-1978. He, however, got 
extension up to 31-3-1979. Even since 
then he and his wife have been residing 
at Jaipur, the place to which they origi- 
nally belong for want of suitable accom- 
modation in Delhi. According to : them, 
they want to settle in Delhi where they 
At Jaipur they 
are Not owning any property. 

4. The defence set up by ‘the tenant 
was that he was let out the premises in 
dispute on 1-3-1975 at Rs. 800/- per 
month. Prior to that the Engineers 
India Ltd. was the tenant there at Ru- 
pees 600/- per month, . This concern 
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shifted to the. ground floor from that 
date at the rent of Rs. 1,250/-- per 
-month: while earlier the landlady was 
‘getting: Rs. 1,110/- per month only for 
that floor: From these circumstances, 
it was sought to be urged that the land- 
lady was keen for higher rent, and the 


present petition was also motivated for 


that purpose. 


5. It was also sotet E that the l 


second floor of the property in’ dispute 


covering an area measuring 37’ x 15’ fell. 


vacant by the end of 1977, and remain- 
_ ed in possession of the landlady. 
. same, it was urged, could well suffice 
her requirements. The- landlady | ad- 
mitted that this second “floor has been 
in her possession from the time it ‘was 
‘vacated in 1977, but asserted that it 
` was in the nature of Barasati, and “was 
least suitable for her family’s require- 
ments, considering the status and the 
life that they had led jin the past. 


_ 6 It need hardiy be impressed that 
an owher-landlord is the best judge of 
. his requirements, and so long as his 
judgment is not fanciful or mala . fide, 
the Court should not substitute its own 
opinion. Similarly, he. has a right: to 


make himself comfortable. What is the ` 


reasonable requirement of a person de- 
pends upon the facts and circumstances 
of each case. -No hard.and fast rule or 
an inflexible approach can be adopted 
which must govern each and every case. 
' The nature of the accommodation avail- 
able, the status and standard of living 
to which the person has been accustom- 
ed to and the extent. of his family are 
some of the broad considerations which 
‘have to be kept in view. In the cir- 
cumstances when the landlady in the 
present case has stated: ‘that the second 
floor. accommodation in her posses- 
sion which is more in the form of a 
‘Barsati with attached bath and kitchen. 
fs not suitable and sufficient for her 
requirements, the samẹ. cannot -be 
treated as a mala fide stand. It would 
not be just ta require her to adjust ina 
small accommodation ‘which is open to 
the hazards to the sun and rain in odd 
seasons, and: allow the main building to 
Temain with the tenants. After all the 
purpose and satisfaction of owning a 
house’ are of no avail if one has just to 
be’ a bystander and required to adjust 
oneself in a makeshift arrangement. 

T. The evidence has come on the re- 
cord that the petitioner has no accom- 
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-modation of her own at Jaipur. and has 


to live there because+-of’ non-availabi- 
lity of suitable accommodation ‘in Delhi, 

The cireumstance that she has kept the 
Barsati vacant and wants to avail ‘that 
along with the first foor ‘from which- 
eviction is being sought, shows that. she 
is not motivated to enjoy higher . rents 
only. In any case, if she later acts in 
a manner as to belie the representation 
made that she intends occupying the 
premises and lets it out at: higher. rent, 

recourse is available to the tenant 
under the Delhi: Rent Control Act to 
seek delivery . back o: the possession. 


8. The mere fact. ‘that in the year 
1975 the landlady charged higher. rents 
for the. first and second floor when they ` 
fell vacant, should not justify retection 
of her present claim, when it is other- 
wise found to be bona fide. The land- 


- Iady’s family is, at present, constituted 


of her husband, one married son and a 
married daughter. The latter two are, 
of course, at present residing outside 
Delhi. They, however, according to 
them do visit them off and on. ne 


§ As regards the status of the land- 
Tady. it has been brought out’ that her 
husband was earlier ` a Deputy Inspector 
General of Police in Rajasthan, and -be- 
longs to a Jagirdar family. - 


10. ' Considering ‘the totality of the 
circumstances, I do not find any force in 
this revision, much Jess that any in- 
firmity.in law or error in the exercise 
of jurisdiction exists in the present case 

11. The revision is, therefore, reject- 
ed with costs. The petitioner-tenant, 
however, is allowed three months’ time 
to vacate hg srenulee 
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; ' S. S. CHADHA, J. ` 

Jawahar Lal Motumal Mamtani, Peti- 
tioner v. Bhagchand Motumal Mamtani, 
and another, Respondents. ' 

C. É. No. 461 of 1980, Dy: 17-3-1981." 

Civil P. C. (5 of 1908), O. 6, R. 17 — 
Amendment of plamt -— Amendment 
by passing extinguishment of right under 


*Against order of Bhola Dutt, Sub. J., 
Ist Class, Delhi, D/- 21-4-1980. 
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S. I erg Act, 1963 — Whe- 
ther can be allowed i 


In the present case, in the suit as 
framed in the original unamended ‘plaint 
the plaintiff clatméd only the relief of a 
mandatory iniunction directing the de- 
fendants to stop using the property, to 
remove their goods’ and to vacate the 
property. The plaintiff by way of amend- 
ment was seeking in addition the second 


alternative relief of possession of the- 


property in dispute. The plaintiff wanted 
to exercise his right to sue and claim in 


addition the relief for possession on the. 


basis of his title in the property in dis- 
pute which belonged to the’ true owner. 
The allegations of’ the defendants were 
that the plaintiff had suffered his right 
to be forfeited at the determination of 
the period of twelve years limited for 
instituting a suit for possession and that 
the title of the plaintiff. had become ex- 
tinct and got vested in favour of the de- 
fendants who were in possession. 


Held that the application for amend- 
ment of plaint should be allowed but the 
amendment would take effect from the 
date of the application and not from the 
date of institution of the suit. 

(Paras 8, 12) 

The plaintiff was seeking to amend 
the plaint by setting up a fresh claim 
and relief in respect of a cause of action 
which since the institution of the suit 
had. become extinct. To allow such an 
amendment.from the date of the institu- 
tion of the suit had the effect of divest- 
ing the title. an injury which can never 
be compensated by costs and it. would 
work injustice to the defendants. . 
i _ (Para 11) 

-The law of limitation bars the remedy 
of plaintiff but does not extinguish his 
right. But there are special cases in 
which, on the remedy becoming barred 
by limitation, the right ‘itself is extingui- 
shed like the one contemplated in S. 27 
of the Limitation Act, 1963. The law of 
limitation had to be distinguished from 
the law of prescription when there is a 
conferment of the title on the person in 
possession. If the amendment is allowed 
to take effect from the date‘of the ori- 
ginal plaint, then it may have the effect 
of reviving the title of the original 
owner who has lost it by prescription. 
Such an amendment would ` work in- 
justice to defendant and cannot be al- 
Towed, AIR 1921 PC 50, _Disting. 

(Paras 7, 9) 


< Jawahar Lal Motimal v 


-AIR, 1978 SC 941 
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Cases Referred ::! Chronological . Paras 
AIR 1981 SC 485 `: 


AIR 1974 Delhi 234. 

AIR 1060 SC 1058 

ATR: 1957. SC .357 

AIR 1922 PC 249 

AIR 1921- PC 50 

AIR 1917 PC 71:15 All LJ 645 
(1885) ILR 11 Cal 6 ; 


Arun Mohan, for - Petitioner. Ram 
Panjwani, for Respondent. 

ORDER :— An interesting . question of 
law has been raised in this revision peti- 
tion, namely.. whether an amendment of 
the plaint having the effect. of the 
by-passing of the extinguishment of 
rights., title and interest under Sec- 
tion 27 of the Limitation Act, 1963 can 


D 
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-be allowed. It has arisen on these facts: 


Bhagchand Motumal Mamtani (for 
short plaintiff) filed on:April 27, 1976 a 
suit in' the Subordinate Court against 
Shri Jawahar Lal Motumal Mamtani 
(Defendant No. 2). The plaintiff claims to 
be the owner and in possession. of the 
one storeyed building. No. IlI-C/37 Laj- 
pat Nagar, New. Delhi (heremafter call- 
ed the property in’ dispute). Defendant 
No. 1 is the real brother and defendant 
No. 2 is the real sister of the plaintiff. 
The allegations made in the plaint are 
that in the year 1963 the defendants 
were allowed to stay in the property in 
dispute with the plaintiff as licencee 
under him; that in the year 1965 defend- 
ant No. 1 filed a suit for partition against 
the plaintiff and others; that the plaintiff 
in the year 1965 revoked the licence al- 
lowing the defendants to stay and use 
the property in dispute; that by judg- 
ment and decree dated October 3, 1975 
in Suit No. 181 of 67 this Court held that 
the property in dispute is solely owned 
by -the plaintiff and the defendants have 
no right, title or interest in the property 
in dispute and that the suit of defendant 
No. 1 was dismissed by this Court. It is 
further averred that in the year 1965 
and up to the date of the filing of the 
suit the plaintiff has been asking the 
defendants to stop using the property in 
dispute, to remove their goods from the 
property in dispute and also to vacate 
the property in dispute in the possession 
of the plaintiff. The plaintiff also claims 
damages for use and occupation of the 
property in dispute as compensation for 
the poe April 27: 1973 to June 26, 
1976 S Rs. 250/- per “month ‘amounting 
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to Rs. 9000/-. The: relief clause in’ the 
unamended plaint is:— 

“It is prayed that the decree with 
costs for a mandatory injunction direct- 
ing the defendant to stop using the said 
property, to remove their goods from 
the said property and to vacate the 
abovesaid property. and for Rs. 9000/- 
on account of compensation and also 
for future compensation for use and oc 
cupation @ Rs. -250/- per month for the 
period from the date of the suit till the 
date of stop using the property, remov- 
ing the goods and vacating the said pro- 
perty be passed in favour of the plaintiff 
and against the defendants with costs.” 

2. Defendant No. 1 filed R. F. A. 
(O. S.) 27 of 76 against the judgment and 
decree dated October 3, 1975. The ap- 
peal was dismissed by a Division Bench 
of this Court on December 21, 1979. The 
plaintiff then moved an application on 
‚January 5, 1980 under Order 6, Rule 17 
read with Section 151 C. P. C. for 
amendment of the plaint to add three 
more paragraphs and a further relief. 
Proposed para 11 narrates the facts of 
the filing and the dismissal of the appeal 
on December 21, 1979 and it operating 
as res judicata against the’ defendants. 
Para 12 relates to the details of the por- 
tion in occupation and for the common 
use of the defendants in the property in 
dispute and a copy of the plan is propos- 
ed to be annexed. In para 13 the plain- 
tiff claims to be entitled to the exclusive 
possession of the entire house as well as 
he is entitled to dispossess the defend- 
ants from the entire house. The con- 
sequential change is that the suit is 
valued for the purposes of possession at 
Rs. 5000/- and proper court-fee is paid 
thereon. In the prayer clause in addition 
to the reliefs already sought; it is pro- 
posed to be added:— 


“And to pass a decree for possession of 
the house No. II/C-37, Lajpat Nagar, 
New Delhi in favour of the plaintiff by 
dispossessing the defendants from the 
said house and giving possession to the 
plaintiff and pass any other order and 
decree which the Hon’ble Court may 
deem just and proper.” ‘ 


3. The application for amendment of 
the plaint was opposed by defendant 
No. 1. It ig stated that on January 7, 
1980 defendant No. 1 filed a suit in the 
High Court being suit No. 26 of 1980 
with a prayer that defendant No. 1 being 
the owner of the property in dispute be 
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declared as such. It is pleaded that al- 
though the limitation for-the suit for 
possession commenced in 1962 and that 
had already expired in 1974, defendant 
No. 1 is submitting successive cases for 
limitation; that the limitation again be- 
gan to run in 1963, again on several oc-. 
casions in 1965-66, when the title of the 
plaintiff was denied and again in 1967 
and that the limitation that began 
to run in 1965, 1966, 1967 expired in 
1977, 1978 and 1979. As a valuable right 
has accrued to defendant No. 1 by ex- 
piry of limitation and that right is the 
right of the ownership of the property 
in dispute which is valued at Rupees 
1,60,000/-, no amendment can be allowed 
to defeat that right, 

_4 By the impugned order dated 

April 21, 1980 Shri Bhola Dutt, Sub-. 
Judge Ist Class, Delhi has allowed the 

application for amendment of the plaint 

as prayed-for on payment of Rs. 50/- as 

costs. Defendant No. 1 (petitioner here- 

in) filed the present petition for revision 

under Section 115 C. P. C. At the time 

of the admission of the revision petition, 

Mr. Arun Mohan . learned counsel for 

defendant No. 1 contended that even if 

the trial court was justified in allowing 

the amendment of the plaint, the 

amendment ought .to have been made 

effective only as from the date on which 

it was allowed and should not be im- 

pliedly deemed to relate back to the date 

of the institution of the suit. T. P. S. 

Chawla J. expressed the view that such 

a proposition was not’ thought to be 

tenable as it seemed that a condition 

that. the amendment would operate from 

the date it was allowed was destructive 

of the whole theory of amendment and 

defeated its very purpose. Another single 

Judge of this Court had expressed the 

opinion in an ‘earlier reported case that 

it could. be made effective in suitable 

cases from the date of application for 

amendment. Chawla J. formulated the 

following question:— 

“Can the Court by allowing an amend- 
ment under Order 6, Rule 17 of the Code 
of Civil Procedure, order that the 
amendment shall take effect from the 
date of the application for amendment 
and not the date of the institution of 
the suit.” 
and placed the case before. Hon’ble the 
Chief Justice for constituting a Larger 
Bench. It was later constituted.. A Divi- 
sion Bench of this Court by order dated 
October: 16, 1980 answered ‘the reference 
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in the affirmative. No observation was 
made on the merits of the amendment 
as to whether the amendment as allowed 
or not allowed was correct or in- 
correct, The’ case was sent back to 
the single Judge for decision of the re- 
vision petition on merits. This is how 
the revision petition is before me for 
disposal. 


5. Mr. Arun Mohan does not dispute 
that while determining the nature of the 
suit and the relief claimed the plaint has 
to be read and construed as a whole and 
it is the substance which is the guiding 
factor. He says that it is for the plaintiff 
to choose whether he wishes to proceed 
with the suit on the original plaint and 
jt will then be open to defendant No. 1 
to raise legal objections to the maintain- 
ability of the suit or otherwise at the 
trial. If the plaint of the suit is construed 
as a suit for possession then the applica- 
tion made by the plaintiff contains al- 
jegations in line with what was stated 
in the original plaint. In that case the 
amendments would be 
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redundant and. 


could not be allowed. The counsel does © 


not ask this Court to examine the plaint 
as a whole and to express as to what. is 
the nature of the relief and proceeds on 
the assumption that the relief of pos- 
session is distinct. The plaintiff has chosen 
to seek an amendment of the plaint by 
incorporating facts as to the portions in 
occupation of the defendants and al- 
leging that the plaintiff is entitled to 
the exclusive possession of the entire 
house and on that basis the plaintiff 
seeks a decree for possession of 
H. No, DIV/C-37, Laipat Nagar, New 
Delhi by dispossessing -the defendants 
from the property in dispute. The coun- 
sel submits that it is the additional facts 
and the relief which the plaintiff is 
claiming by way of amendment that 
threatens to deprive defendant No. 1 of 
his valuable right in the property ac- 
quired by prescription as the licence was 
revoked according to the plaintiff him- 
self in the year 1965 and the possession 
became adverse. In support reliance is 
placed on Section 27 of the Limitation 
Act, 1963. It is urged that in view of the 
principles underlying Section 27 the 
plaintiffs right to the property in dis- 
pute must be held to have been extingui- 
shed on the determination of the period 
of twelve years when the possession .of 
defendant No. 1: became adverse.to the 


plaintiff. The. contention is .that on. the . 
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expiry of the statutory period the plain- 
tiff has not merely lost. his right to sue _ 


‘for possession of the property in dispute 


but his right in the property in dispute 
itself has been extinguished. Relying on 
East and West Steamship v. S. K. Rama- 
lingam, AIR 1960 SC 1058, the counsel 
submits that there is a distinction be- 
tween the extinction of a right and the 
extinction of a remedy for the enforce- 
ment of that right, though the distinction 
is fine yet it is of great importance. Sec- 
tion 3 of the Limitation Act, 1963 pro 
vides-a bar of limitation and every suit 
instituted after the period prescribed is 
to be dismissed although limitation has 
not been set up as a defence. In those 
cases, the right is not extinguished but 
the right to claim the relief is not en- 
forceable because of the bar of limita- 
tion. In case of immovable property on 
the determination of the period limited 
to any person for instituting a suit for 
possession of any property, his right to 
such property gets extinguished. Re- 
liance is placed on "Yeshwantrao Lax- 
manrao Ghatge v. Baburao Bala Yadav, 
AIR 1978 SC 941 wherein it was held 
{at p. 943): 

“The effect of Section 28 of the Limita- 
tion Act was that right to the pro- 
perty was extinguished resulting in con- 
ferment of a title by adverse possession 
on the persons in possession of the con- 
cerned properties. It is well knovm that 
the effect of Section 28 of the Limitation 
Act is not only to bar the remedy but 
also extinguish the right. The right to 
the property itself was dead and gone.” 
There is the extinction of the 
title in the property by adverse posses- 
sion beyond a period of 12 years and arn 
acquisition of title by law of prescrip- 
tion and so defendant ‘No. 1, according 
to the counsel, could not be divested of 
that title by allowing the amendment to 
operate from the date the suit was filed. 

6. On the other. hand the argument 
of Shri Ram Paniwani, the learned 
counsel for the plaintiff is that though 
the trial court had a discretion, to de- 
cline to allow amendment, if a fresh 
suit on the amended claim would’ be 
barred by limitation on the date of the 
application and this was a factor which 
was taken into consideration by the 
trial court in exercise of its discretion, 
yet the amendment was allowed’ as the 
amendment was required in the interest 
of justice. It is urged that the discretion 


-exercised ‘by the trial court is not to be 
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interfered with in a petition under S. 115 
of the Code of Civil. Procedure. Sec- 
tion 115 applies to jurisdiction aloné; 
that is the irregular exercise, non-exer- 
cisé. of it. or the illegal assumption of it, 
Reliance is placed on Amir Khan v. 
Sheo Baksh Singh (1885) ILR 11 Cal 6; 
Bala Krishan v. Vasudeva Iyyer, AIR 
1917 PC 71 and Sehdey Seth v. ‘Vidya 
Wati, AIR 1974 Delhi 234 that this Court 
should not interfere in the discretion of 
the trial court. On merits the submission 
is that the Court has the power to allow 
amendments if:it is required in the inter- 
est of justice even to “include a claim 
which would be barred by limitation on 
the date of the- application. Reliance is 
-placed on L. J. Leach and Co. Ltd. v. 
Jardine Skinner and Co., AIR 1957 SC 357, 
Charan Dass v. Amir Khan, AIR 1921 
PC 50 and varjous gases applying the 
law laid down in the aforesaid two cases 
and also on Suraj. Prakash v. Raj Rani, 
AIR 1981 SC 485 wherein it is held:. 

. “The liberal principles which guide 
the exercise of discretion in allowing 


amendments have been laid down in - 


numerous decisions of this Court. Multi- 
plicity of proceedings being avoided is 
one criterion. Amendments which do not 
totally alter the character of the action 
are readily granted while care is taken 
to see that injustice and prejudice .of an 
irremediable character are not inflicted 
on the opposite party under pretence of 
. amendment of.pleadings. The Court must 
be guided by the rule of justice expressed 
by the Privy Council in Ma Shwe Mya v. 
Maung Po Hnaung, ATR 1922 PC 249 at 
pp.- 250-251: see p. 1283-84 of AIR Comm. 
CPC (1908) 9th Edn, VoL 2. 3 


All rules of court are nothing but pro- 
visions intended tọ. secure the proper 
administration- of justice and it is;. there- 
fore, essential that they should be made 
to serve. and be subordinate to that pur- 
pose so that full powers of amendment 
must þe, enjoyed and should always be 
liberally exercised, but nonetheless, no 
power has yet been given to enable one 
distinct cause of action. to, be substituted 
for another, nor to change, by means of 
amendment the subject matter of . the 
suit.” ; 

7. I find considerable merit iń'the 
submissions of the counsel for defendant 
No. 1. Order 8, Rule 17 of the Code of 
Civil Procedure provides that the Court 
may at any stage of the proceedings 
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-that however 


‘work injustice is where it takes 


- special circumstances: to allow 
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allow either party to alter or amend his 
pleadings in such manner and on such 
terms as may be just, and all such 
amendments shall be made as may be 
necessary for the purpose of détermining 
the real question’ between the -parties.- 
The power to allow an amendment is, 


- undoubtedly wide and it will be’ permissi- 


ble when it is necessary for’ the deter- 
mination of the real controversy in ‘the 
suit. ‘ It can be exercised at any’ stage 
in the interest of justice, the law of 
limitation notwithstanding. ` The estab- 
lished rule of conduct of the Court. is 
negligent or careless the 

first omission may have been, and how- 
ever late the proposed amendments, it 


-Should be allowed if-it :can be made 


without injustice to the other side. One 
of the cases in which an amendment may 
away 
from a: party a right accrued to: him byf. 
lapse of time. There may be, however. 
the . 
amendment even though the claim may 


‘have become barred by limitation since 


the filing of the plaint. “It is no doubt 
true that courts would, as a rule, decline 
to allow amendments, if a fresh suit on 
the amended claim would be barred by 
limitation on the date of the application. 
But thatisa factor to be taken into ac- 
count in exercise of the discretion as to 
whether amendment should ‘be ordered, 
and does not affect the power of the 
Court to order it, if that is required in 
the interest of justice.” (See Leach & 
Co, Ltd. v. Jardine Skinner Ltd.. AIR 
1957 SC 357). 


“8 The plaintiff on the strength of the 
title to the property in dispute alleges . 
that in the year 1965 and upto the date 
of the filing of the suit the plaintiff has 
been asking the defendants to stop us- ` 
ing the: property in dispute, to remove 
their goods from the property in dispute 
and also to vacate the property in dis- 
pute in the possession of the plaintiff. 
This cause of action allowed the plaintiff 
two alternative reliefs. and in the. suit asf 
framed in the original unamended plaint 
the plaintiff claimed only the relief ofa 
mandatory injunction directing the de- 
fendants ‘to stop using the property, to 
remove their goods and to vacate the 
property. The plaintiff by way of 
amendment now seeks in addition +» the 
second alternative relief of possession of- 
the proverty in dispute. If the plain- 
tiff could not or need not have sued for. 
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possession,. then Section 27 of the Limi- 
tation Act, 1963 is~-not. attracted. In 
that case there is: no question of any de- 
termination of the period limited to him 
for instituting a suit for - possession, The 
plaintiff claims in the plaint of the suit 
to be in possession of the propérty in 
dispute. If it is so ‘established, then 
obviously there is Do need to sue for 
possession, The amendment sought is 
then redundant, The plaintiff wants to 










pute which only belongs to the true owner. 
The allegations of the defendants are 
that the plaintiff has suffered his right 


the period of twelve years limited 
title of the plaintiff has”become extinct 


The extinguishment of the title of the 
rightful owner operates in law & good 
title to the wrong doer who acquires it 
by prescription. Defendant No. 1° has 
already filed a suit for a declaration of 


9. The law of limitation bars the 
remedy of plaintiff but does not ex- 
tinguish his right.” It is meant to see 
that the plaintiff does not resort to dila- 
tory tactics, but seeks his remedy. with- 
in a time fixed by the legislature The 
right continues to exist notwithstanding 
that the remedy is barred by limitation. 
A debtor may pay. the time barred debt 
to the creditor. He cannot claim it back 
on the plea that it was time barred. A 
debtor who owes several. debts to ‘a 
ereditor may pay a sum of money tothe 
creditor. If there is no specification, then 
the creditor can adjust the payment to- 
words any of the debts, including the one 
whose recovery is barred by limitation. 
A barred debt can constitute a valid 
consideration for'a fresh contract. Under 
Section .25 (3) of the Contract Act, 1872 
an agreement in writing undertaking to 
pay a time barred. debt is valid and 
binding. But there are special cases in 
which, on the remedy becoming barred 
by limitation, the right itself is ex- 
tinguished like the one contemplated in 
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ality in the exercise of jurisdiction. - 
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Section 27 of the ‘Limitation Act, 1963. 


instituting . a 
of any property, his right to 
such: property shall be extinguished. The 
law-of limitation has to be distinguished), 
from the law of prescription when there 
is a conferment. of the title on the per- 
Whether the plain- 
tiff can obtain the complete relief on the| 
original-:plaint or noh I am not called) 
Obviously he is 





plaint for the additional relief. If ‘the 
amendment. is allowed to. take effect from 
the date of the original plaint, then it 
may have. the effect of reviving the title 


ease (AIR ‘1921 
PC 50) (supra) heavily relied upon by 
Shri Panjwani, the defendants there in 
their defence admitted the plaintiffs 
right to pre-emption but pointed out 
that a mere claim to such a right was 
not a.claim to any right to ` property 
within the meaning of Section 42 of the 
Specific Relief Act, and the right of 
pre-emption could not be enforced by a 
mere declaratory decree. The plaintiff 
there then applied to have their claim 
amended by asking the substantive re- 
lief and the, amendment was allowed by 
the Judicial Commissioner. Their Lord- - 
ships of the Privy Council expressed that 
the plaintiff there through some clumsy 
blundering attempted to assert rights that 
they undoubtedly possessed under the 
statute in a form which the statute did 
not permit. It was further observed 
that it would be quite open to. the inter- 
pretation that they had in fact claimed 
pre-emption and not the declaration of 
the rights. Their Lordships. however, 
noticed that a power of amendment 


‘should not. as a rule be exercised where 


its effect is to take away from a defen- 
dant a legal right which has accrued to . 
him by lapse of time, bub such consid- 
eration was held as outweighed by the 
special. circumstances of the case. Even 
in that case the suit for possession by 
pre-emption on the date of the amend- 
ment was only barred by time. A plea 
that the suit is not brought within the 
period of limitation, is different and 
distinct from the plea that the right in 
the property is itself destroyed or ex- 
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tinguished. I am, therefore, interfer- 
ing as there is a gross and palpable 
error of the trial court and it is with an 
obiect to prevent manifest injustice to 
the defendants, 

11. The plaintiff is seeking to amend 
the plaint by setting up a fresh claim 
and relief in respect of a cause of ac- 
tion which since the institution of the 
suit has hecome extinct. To allow 
such an amendment from the date of 
the institution of the suit has the effect 
of divesting the title, an injury which 
can never be compensated by costs. The 
amendment from the date of the plaint 
cannot be allowed as it would work in- 
justice to the defendant No. 1. Any ob- 
servation made may not be taken as an 
expression of any opinion that the plain- 
tiff has been deprived of his title or de- 
fendant No. 1 has been successful in 
getting his adverse possession upheld. 
These questions will have to be deter- 
mined in Civil Suits. 

12. For the above reasons the revi- 
ision petition succeeds to the extent that 
ithe amendment of the plaint would take 
effect from the date of the application 
and not from the date of the institution 
of the suit. On the facts and circum- 
stances of the case, I make no order as 
to costs. 





Petition allowed. 
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B. P. N. Shrivastava, Appellant v. 
Smt. Poori Bai, Respondent. 
S. A. O. No. 139 of 1973, D/- 27-3- 
1981.* 5 


(A) Delhi Rent Control Act (59 of 
1958), Ss. 15 (1), (3), 14 (1) (a) (2) and 44 
~= Order under S. 15 (3) read with sub- 
section (1) should be strictly construed 
— Tenant unilaterally could not with- 
hold rent adjusting it for expenses for 
- repairg — Conditions under S. 44 also 
not complied with — Tenant evicted for 
disobeying order under S. 15 (3) 

In a petition for eviction of tenant 
filed under S. 14 (1) fa) Delhi Rent Con- 
trol Act after a proper notice of demand 
of rent, the tenant inter alia pleaded 
dispute with regard to the agreed rate 





*From order of G. C. Jain, Rent Control 
Tribunal, Delhi. D/- 19-4-1973. 
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of rent. -Consequentiy, the Rent Con- 
troller made an order under S. 15 (3) 
read with S. 15 (1) directing the tenant 
to deposit rent arrears at Rs. 175/- p.m. 
from 10-1-70 to date within one month 
and also future rent at the same rate by 
the 15th of each succeeding month. The ` 
tenant withheld the rent for January/ 
February 1972 alleging adjustment of 
rent for expenses for repairs by him. 
The tenant had neither sent any notice 
under S. 44 to claim benefit of that sec- 
tion nor had the order under S.- 15 (3) 
modified. Held, that the tenant could 
not unilaterally suspend payment of 
rent and since there was no justification 
for disobeying the order under S. 15 (3) 
read with S. 15 (1) which required to be 
strictly construed he was not entitled to 
the benefit of S. 14 (2) and was there- 
fore liable to be evicted. (1978) 1 Rent 
LR 343 (Delhi), 1969 Ren CJ 839 (Delhi) 
and 1970 Ren CJ 496 (Delhi), FolL 
(Paras 16, 18, 19. 20 and 23) 
(B) Delhi Rent Control Act (59 of 
1958), S. 15 (7) and (1) — Rent Control- 
ler not bound to strike out defence under 


S. 15 (7) for breach of order under 
Section 15 (1). 
Provision ` under sub-section (7) of 


S. 15, Delhi Rent Control Act enabling 
the Rent Controller to strike out the 
tenants defence for non-compliance of 
order under S. 15 (1) was not mandatory 
and he was not bound to strike out the 
defence in every case. AIR 1977 SC 


1986, Foll. (Para 17) 
(C) Transfer of Property Act (4 of 
1882), S. 113 — Subsequent conduct of 


the landlord when amounts to waiver of 
notice earlier issued. (Delhi Rent Con- 


- trol Act (1958), S. 14 (1) (a)). 


In this case the landlady’s notice. de- 
manding rent was served on the tenant 
on 30-6-1970. She sent another notice on 
13-7-70 terminating the tenancy. The 
tenant did not pay rent and the petition 
for eviction was filed on 1-9-70. Retect- 
ing the plea that by the landlady’s con- 
duct in sending the, second notice she 
had waived her first notice and hence 
the petinon under S. 14 (1) (a) Delhi 
Rent Control Act filed before the expiry 
of two months from date of the second 
notice (13-7-80) was premature, it was 
held that the landlady had not waived 
the first notice of demand - though the 


_second notice too repeated such demand. 


The question also was not raised by the 
tenant and there was no finding -of fact 


1981 


on the point. Although subsequent con- 
duct of the landlady might show her in- 
tention to waive the notice, in ʻa proper 
case it might be possible that despite 
her subsequent conduct she did not in- 
tend to waive the notice to quit. 

(Paras 26 to 29) 


Caseg Referred: Chronological Paras 


AIR 1979 SC 1745 27 
(1978) 1 Rent LR 343 (Delhi) 20 
AIR 1977 SC 1986 17 
1974 Ren CR 364 (Delhi) i 29 
1974 Rent Cas 66 (Delhi) 1l 
AIR 1971 Delhi 213 i 26 
1970 Ren CJ 496 (Delhi) 22 
1969 Ren CJ 839 (Delhi) 21 


M. C. Anand, for Appellant; J. K. Seth 
with Miss Sheeba Gupta, for Respondent. 

JUDGMENT ;— This landlady-tenant 
litigation has had a cheauered history. 

2. Smt: Poori Bai, the respondent- 
landlady filed an application for evic- 
tion of the appellant-tenant Mr. B. P. N. 


Shrivastava from the first floor of pre- . 


mises No. D-34, Ajay Enclave, Subhash 
Nagar. New Delhi. The application was 
made under clause (a) of sub-section (1) 
of Section 14 of the Delhi Rent Control 
Act, 1958 (to be referred to in brief as 
“the Act”). 

3. In the said application it was as- 
serted-that a notice of demand had been 
served by registered post on 30th June, 
1970. It was also stated that the notice 
of termination of tenancy ' had been so 
served on 3rd August, 1970. This appli- 
cation under Section 14 (1) (a) of the Act 
was filed on 16th September, 1970. 


4. A written statement dated "Tth 
October, 1970 was filed by the tenant. It 
‘was contended therein, inter alia, that as 
the landlady had cut off the water and 
electricity supply to the demised pre- 
mises with effect from 20th May, 1970 
and locked the door leading to the pre- 
mises. the obligation to pay rent or 
arrears was suspended. It was also as- 
serted that the tenant had received a 
notice of demand for payment of arrears 
only on 11th August. 1970 and as such 
no valid notice had been served: the 
period of two:'months not having expired 
since the date of receipt of the notice, 
the petition was premature. 

5. A dispute with regard to the 
agreed rate of rent was also raised. As 
such the ‘Rent Controller vassed an order 
under Section 15 (3)/15 (1) of the Act, 
on 3rd November, 1970, directing the 
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tenant to deposit arrears of rent at the 
rate of Rs. 175/- per month with effect 
from 10th January. 1970 up to date with- 
in-one-month of the order. He further 
directed the deposit of future rent at 
the rate of Rs..175/- per month, month 
by month by the 15th of each succeed- 
ing month. 

6. It is an admitted fact that the ten- 
ancy month was from the 10th of the 
month to the 9th of the next month ac- 
cording to the British Calendar month. 
On 28th November, 1970 the tenant de- 
posited the arrears of rent for the period 
10th January, 1970 to 9th November, 
1970. Thereafter the tenant deposited the 
rent month by month admittedly within 
time. However, no rent was deposited 
for the period 10th January, 1972 to 9th 
February, 1972. Subsequently, the ten- 
ant deposited rent for the period 10th 
February, 1972 to 9th March, 1972 on 
15th March, 1972 and for 10th March, 
1972 to 9th April, 1972 on 15th April, 
1972 and for 10th April, 1972 to 9th May, 
1972 on 15th May, 1972. 

7. On 16th May, 1972, the Rent Con- 
troller held that as the relationship of 
landiord and tenant had not been denied 


‘and it was not in dispute that the tenant 


was in arrears of rent and, in fact, a 
valid notice of demand had been served, 
the tenant was not entitled to the bene- 
fit of Section 14 (2)-as he had failed to 


‘comply with the order passed under Sec- 


tion 15 (3) of the Act. He accordingly 
ordered the tenant to deliver possession 
of the premises to the landlady. 

8. Before reaching his decision, he 
referred, inter alia, to the notice of de- 
mand Exhibit A6 which is dated 21st 
June, 1970. He also referred to the ack- 
nowledgment due receipt pertaining to 
this notice which is dated 30th June, 
1970 (Exhibit .A7). He also referred to 
another notice dated 13th July, 1970, re- 
ferred to in the petition, as the notice of 
termination of tenancy Exhibit A8 and- 
the acknowledgment due thereto which 
is Exhibit A9 and dated 3rd August, 
1970. It was only after recording these 
facts that he came to the conclusion that 
a valid notice of demand had been 
served. 

9. With regard to the onde passed 
under. Section 15 (3) of the Act. he 
noticed that there had been no payment 
of rent for the period 10th January. 1972 
to 9th February, 1972 by 24th February. 
1972, and even if- the subsequent deposit 
made on 15th March, 1972 be treated as 


1972 and 15th May, 


. Thereafter.. the 
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a payment for that period it was out: of 
time, and so too would be the other pay- 
ments thereafter. That is.why there was 
non-compliance. of the order under . Sec- 
tion 15 (3) of the Act: - s 

10: The tenant appealed and the Rent 
Control Tribunal dismissed his appeal 
with costs. _ 

11. Thereafter the tenant filled an ap- 
peal in this Court under Section 39 of 


` the Act. His main contention was that on 
.a correct interpretation of the’ word 


“month” in Section 15 of the’ Act there 
had been no default under Section -15 
and as such his appeal must be allowed. 
He urged that “by the 15th of each suc- 
ceeding month” was meant the British 
Calendar month- and not tthe tenancy 
month and as the : payments ` had ‘been 
made on 15th March, 1972. 15th April, 


there had been a- compliance with the 
order of 8rd November, 1970. He relied 
on a decision of this Court in Smit. Pra- 
kash Wati v. Babu Ram, S. A. O. No. 30 
of 1972 decided on 21st April, 1972.* 
12. As I felt that this ‘question re- 
quired consideration by a larger bench, 
by my order dated 20th October, 1978, 
I directed the appeal to be laid before 
the Hon’ble, Chief Justice for directions. 
Division Bench heard 
the counsel and by its judgment and 
order dated 29th September, 1980 decid- 
ed that the word “month” 
the tenancy month and not: to the Bri- 
tish Calendar month. It was a reference 
to a period of time which must elapse 
the making of the order and the pay- 
ment or deposit of the money. It could 
not have reference to the expiry of any 
particular month -especially as rent is 


- Dot recoverable or due for a part of a 


tenancy month. 
13. As aà result of the decision on » this 


* question, the appeal has now been listed 


before me for hearing and disposal. 

14. Having lost the first round, ` Mr. 
M. C. Anand, learned counsel for the ap- 
pellant now contends that the order 
under Section 15 (3) read with Section 15 
(1) has been complied with: as no rent 
was required to be deposited for the 
period 10th January, 1972 to Sth Febru- 
arv, 1972 as annual repairs had been 
carried out. He submits’ that the tenant 
had done so after notice to the landlady 
under the provisions of Section 44 .of 
the Act. 


*Reported in 1974 Rent. Cas. 66. 
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1972 respectively, . 


referred ‘to ` 


C ALR 

15. This point had been also raised 
before the Rent Controller, But the. Rent 
Controller held that there was no jus- 
tification for non deposit: of rent from 
10th January, 1972 to Sth February, 
1972. He also noticed that no application 
had been moved by the tenant to get the 
order under Section 15 (3): read with 
Section 15 (1) modified or set aside nor 
was there anything on record to indicate 
that any notice as required under Sec- 
tion 44 of the Act had been given or any 
repairs carried out. The Rent Controller 
further held that even assuming a notice 
had been given and repairs carried out, 
there was non-compliance of the order 
under Section 15, as no permission had 
been taken from the court for deducting 


. this amount. 


16. It has, therefore, to be seen whe-~ 
ther the tenant was entitled of his own 
accord to deduct a month’s rent for the 
purpose. of repairs under Section 44 of 
the Act. As already noticed, the Rent 
Controller ‘has: found that -there was 
nothing on record to show either that 
a notice had been given’ to the landlady 
under Section 44 and/or any repairs car- 
ried out. Mr. M. C. Anand, however, con- 
tends that had his defence been struck 
out under Section 15 (7) he would have 
had.an opportunity -fo bring this mater- 
jal on record. The striking out of his 
defence was mandatory and he has been 
preiudiced by. it not being so struck out. 
- 17. To say thea least, this is a most 
unusual submission for a tenant to com- 
plain of being prejudiced because his 
defence has not been struck out. Though 
in the past there had been differences as 
to whether it was mandatory to strike 
out the defence in case of non-compliance 
with an order under Section 15 (1), the 
position is now clear as a result of the 
decision of the Supreme Court in Hem 
Chand v. D. C. & G. Mills, AIR 1977 SC 
1986 . The Supreme Court has held that 
Section 15 (7) confers a discretion on the 
Rent Controller either to strike out the 
defence or not depending upon the cir- 


-cumstances of the case. In. the context 


of Section 15 (7), the word “may” there- 
in cannot be construed as “shall”. © 


18. In any case, itis (not?) clear tome 
as to how the tenant could have bene- 
fited by his defence being struck. out. 
There is.no doubt about the fact that no 
material was’ brought on the record to 
indicate that the provisions of Section 44 


_ were attracted. But even assuming there 


198i © owe | ae 
was, it would appear to'me ` that an 
order under Section 15 (3) read with 
Section 15 (1) has to be strictly complied 
with and cannot be unilaterally changed 
by the tenant. ~ 

19. As such, it would’ ‘appear to me 
that if a tenant wants to’ avail ‘of the 
benefit of Section 44 after an order under 
Section 15 (1) has been passed, he must 
move the Rent Controller for modifica- 
tion of his order under Section '15 (3) 
read with Section 15 (1). He cannot 


unilaterally take a decision to exercise a` 


right under Section 44 when there is an 
order of the court requiring him to pay 
rent month by month by the 15th of the 
succeeding month. 


20. The. observations of S.N. 
Andley, J. (4s he then was) in the case 
of Chamber of Colours and Chemicals 
Ltd. v. Trilok Chand Jain, (1978) 1 Rent 
LR 343 while dealing with a case of 
tenanted premises having. been destroy- 
ed by fire are pertinent. The learned 
Judge opined that where: tenancy pre- 
mises are wholly destroyed or rendered 
substantially and . permanently unfit by 
fire, the right of the lessee under Sec- 
tion 108 (c) of the Transfer of Property 
Act is to exercise his option and treat 
the lease as being void. In such a case 
the lessee cannot continue to hold- on to 
the premises or say that the lease con- 
tinues but’ he will not pay*'the rent. 


There cannot be any unilateral suspen-. 


sion of rent. The tenant continues to be 
liable for the whole of the rent until he 
obtains an order from the Court or 
agreement from the landlord for reduc- 
tion of the proportionate part of the 
rent. 

21, In Kishan. Chand v. Ramesh 
Chander, 1969 Ren CJ 839, this Court 
held that where-a part of premises are 
surrendered at the instance of the tenant, 
it is his duty to apply to the Rent Con- 
troller for ` proportionate -reduc- 
tion of rent. He cannot unilaterally 
suspend payment of rent. He continues 
to be Hable for the whole of the rent 
until he obtains an order of the Court 
or agreement of the landlord for reduc- 
tion of a proportionate part of the rent. 

22. In Munshi Lal v. , Thakur Prem 
Chand, 1970 Ren. CJ 496, ‘Deshpande, J. 
as he then was, 
principle of interpreting Section 14 (2) 
is that the teriant is allowed by Section 14 
(2) a special statutory benefit of 
defeating the landlord’s “petition ` for 
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eviction -by fully complying: with the 
order under Section 15 (3) ‘read with 
Section 15 (1). As, such the order must 
bė” strictly ` construed. This means com- 
pliance not: only., of that order for pay- 
ment of ‘arrears: ‘of rent but also with 
regard to future payment of. rent month 
by month. ` 


23. It would. Daus appear i me 
that where an order for deposit of rent 
has been made under Section 15 (8) read 
with Section 15 (1) of the Act, the ten- 
ant cannot unilaterally suspend the pay- 
ment or deposit of rent as ordered by 
the Rent Controller; and should: he do 
so he -undoubtedly commits’ a breach of 
the order. In.any case, as above noticed, 
in the facts of this case, Section 44 was 
not at all attracted as neither the notice 
to the landlady nor. the carrying out of 


‘repairs has been established. It would, 


therefore, appear that the tenant had no 
justification in. not complying with the 
order under Section 15 (3) read wiih] 
Section 15 (1). ' 


- 24. The next . submission made on 
behalf of the appellant is that the filling 
of the petition under Section 14 (1) (a) 
of the Act was ‘premature as the period 
of two months had not elapsed after the 
service of the notice of demand. The con- 
tention is. that the notice of demand 
Exhibit A6 dated 2łst June, 1970 which 


was served on 30th June, 1970 had been 


waived by the issuance of a subsequent 
notice dated 13th July, 1970, Exhibit A5, 
which was served only on 3rd August, 
1970.. As the petition was filed on 16th 
September, 1970, a period of two months 
had not elapsed from the date of service 


. of the subsequent notice. Counsel based 


his submission on an analogy of Sec- 
tion 113 of the Transfer of Property 
Act and its illustrations which read: 

“(a) A. the lessor, gives B, the lessee, 
notice to quit the- property leased. The 
notice expires. B tenders, and A accepts, 
rent which has become due in respect of 
the property since the expiration of the 
notice. The notice is waived. 

(b) A, the lessor, gives B, the lessee, 
notice- to quit- the property leased. The 
notice expires,- and B remains in posses- 
sion.. A gives to B as lessee a second 
notice to quit. The first notice is waived.” 

25.' It is relevant to note in these 
illustrations that the ‘lessee remains in 
possession after the notice to quit ex- 
pirés add the lessor voluntarily either 
accepts rent or gives a fresh notice ta 
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auit. thereby indicating his intention to 
waive the earlier notice. 


26. This court dealing with the ques- 
tion of waiver under Section 113 of the 
Transfer of Property Act in Rai Kishan 
Jain v. Master Hoshiar Singb, AIR 1971 
Delhi 213, held that it is not as if the 
effect of acceptance of rent or the giving 
of a second notice to quit is to waive the 
first notice to quit always and invari- 
ably. `Such conduct, is normally good 
evidence of the landlord’s intention to 
waive the notice to quit. However, in 
suitable cases, the landlord can show 
that despite such conduct he did not 
intend to waive the notice to quit. In 
each case the question to be considered 
is whether such conduct by itself gives 
rise to the presumption of waiver or 











the presumption of fact about the waiver 
of the notice to auit. 


27. The auestion of waiver of the 
first notice of demand has not been raised 
earlier, nor is there any finding of fact 
on this point. In the application for evic- 
tion under Section 14 (1) (a) it has been 
asserted in paragraphs 18 (a) and 18 (b) 
that a notice of demand had been served 
on 30th June, 1970. It would, therefore, 
appear that the landlady had an effective 
cause of action on ist September, 1970. 
Since the tenant had been granted the 
statutory period of two months to. pay 
the arrears, the landlady could have 
proceeded with the matter. Since at that 
time it was also considered to be neces- 
sary to give'a notice of. termination of 
the tenancy before filing a petition, this 
is what the subsequent notice is. But, in 
view of the. decision of the Supreme 
Court in V. Dhanpal Chettiar v. Yesodai 
Ammal, AIR 1979 SC 1745, this is no 
longer necessary. But this cannot have 
the effect of waiving the notice of 
demand. 

28. It is also pertinent to note that the 
order under Section 15 (3) read with Sec- 
tion 15 (1) for payment of the arrears of 
rent had initially been complied with by 
the tenant and he had not raised ‘the 
question of waiver.. In fact, it is clear 
from the facts of the case that Exhi- 
bit A6 was the notice of demand and 
Exhibit A8 the notice of termination, 
though non-payment of rent is also 
mentioned therein. 

29. The decision in the case of Pra- 
bhati v. Budho Devi, 1974 Ren CR 364 


Union of India v. Rampur Distillery. & Chemical Co. Ltd. 


A.I. R. 


(Delhi) relied on by the appellant’s coun- 
sel is clearly distinguishable. What the 
learned Judge has observed therein is 
that the cause of action for an applica- 
tion for ejectment on the ground of non- 
payment of rent is not merely non-pay- 
ment of any rent but non-payment by 
the tenant of such arrears of rent in 
respect of which a notice of demand has 
been served on the tenant and,a period 
of two months has expired from the 
date on which such notice has been 


-served on the tenant. There is no doubt 


that this is the correct position at law. 
But the reason that the court held there- 
in that there was no cause of action de- 
scribed in the application was that there 
was no avérment in the application that 
the rent which was claimed to be in 
arrears ever formed the subject matter 
of a notice of demand. In fact, no notice 
was even mentioned in the application 
and the one that was enclosed with the 
application demanded rent for a period 
for which rent had been already paid 
according to the record. As already notic- 
ed above, the facts here are clearly 
different and the notice served on 30th 
June, 1970 was both mentioned in the 
application and proved. The application 
was only filed on 16th September, 1970 
after the period of two months had 
elapsed. As such, it is clear that the 
mandatory provision contained in Sec- 
tion 14 (1) (a) has been complied with 
and the petition was neither’ premature 
nor without jurisdiction. 


30. In the result, for the regsons out- 
lined above, the appeal is dismissed with 
costs, 
i Appeal dismissed, 
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AVADH BEHARI ROHATGI, J. 
(On difference of opinion between 


-Sachar and Kumar JJ.) 


Union of India, Appellant v, M/s. 
Rampur Distillery and Chemical Co, 
Ltd, and another, Respondents. 


F. A. O. (OS) No. 71 of 1975, DJ- 
24-4-1981.* , 
(A) Arbitration Act (10 of 1940, 


Section 30 — Setting aside of award — 
Specific question as to interpretation of 
clauses of contract referred to arbitrator 


*Against judgment of Prithvi Rai J., D/- 
7-8-1975. 
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— Reference could be said to be of 
specifie question of law — Award could 
not be set aside merely because court 
dissented from  arbitrator’s 
on construction, 

Where on the specific question of the 
meaning and interpretation of the clau- 
ses of the contract the parties invited 
the arbitrator to give his decision it 
could be said that it was a reference 
of a specific question of law to the arbi- 
trator and when the matter had been 
specifically referred to arbitration the 
courts have no right to review the deci- 
sion of the arbitrator. The mere dis- 
sent of the court from the arbitrator’s 
-conclusion on construction was not en- 
ough to permit of its being set aside. 
AIR 1973 SC 1338, AIR 1949 PC 334 and 
(1901) 29 Ind App 51 (PC), Rel. an. 

(Paras 17 and 19) 

(B) Constitution of India, Art. 141 — 
Obiter dicta of Supreme Court ig bind- 
ing on High Court, (Para 17) 

(C) Interpretation of Statutes 
Meaning of words — Words of mixed 
and wavering content — Meaning of 
such words must be gathered from con- 
text in which they are used. 

Language plays great tricks with the 
human mind, words of a mixed and 
wavering content are the greatest of all 
tricksters. So their meaning must be 
carefully gathered from the context in 
which they are used. (Para 23) 
Cases Referred: Chronological Paras 


AIR 1973 SC 1338 17 
AIR 1949 PC 334: 1949 All LJ 490 17 
1933 AC 592: 102 LJ KB 648: 149 LT 
193. F. R. Absalom Ltd. v. Great 
. Western Garden Village Society 18 
1923 AC 395 : 129 LT 356: 39 TLR 337, 
Govt, of Kelantan v. Duff Develop- 
ment Co. 16, 17 
(1913) 2 K B 32: 82 LJ KB 733: 108 
LT 844 Re King and Duveen 16 
' (1901) 29 Ind App 51: TLR 29 Cal 167 
(PC) 17 
D. P. Wadhwa with Mrs. Avnish Ah- 
lawat, for Appellant; A. K. Sr. Advocate 
with B. Mohan, for Respondents, 


AVADH BEHARI, J. (On difference 


— 


of opinion between Sachar and 
Kumar, JJ.):— Rum is a favourite 
drink in the defence forces. The ap- 


pellant, Union of India, purchases large 
quantities of rum for supply to the 
forces. They made one such 
contract with the respondent, 


conclusion 


Rampur 
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Distillery. and Chemical Co. Ltd., (Dis- 
tillery). This contract, thanks to its 
draftsman, has been fruitful not only 
in raising disputes between the parties 
but it has also led to a sharp difference 
of opinion between two learned Judges 
of this Court. 

2. The Government entered into a 
contract dated 24th January 1970 with 
the Distillery for the purchase of 
10,03,000 litres of rum. Clause 2 of the 
contract says that this quantity is ap- 
proximate and is subject to increase or 
decrease by 50 per cent at the option 
of the purchaser. The exact quantity 
to be delivered was to be intimated 
through supply orders which were to 
be issued from time to time during “the 
currency of contract”. Clause 3 of the 
contract is the material clause and the 
dispute centres round the meaning of 
this clause. That clause says: 

“Period of Running Contract 

The running contract shall be for a 
period of one year (Twelve months) 
from 24-1-1970 to 23-1-1971 which may 
at the option of the Government, be 
from time to time extended on the same 
terms and conditions as specified herein, 
for a further period. up to one year 
(Twelve months) subject to a notice in 
writing given to the contractor in that- 
behalf of one month before the expira- 
tion of the period of this contract or 
extension thereof.” 

3. At the commencement of the 
contract the Government exercised the 
They increased the quantity by 
50 per cent. This means  10,03,000+ 
5,01,500 = 15,04,500 litres of rum were 
to be supplied, The Distillery started 
supplying rum according to the supply 
orders issued to them from time to time. 
Supply orders were issued for a quan- 
tity of 14,40,000 litres. A balance quan- 
tity of 64,500 litres remained to be sup- 


plied, when on 19th December, 1970, 
the Government in purported exercise 
of their option extended the contract 


for another year, from 24-1-71 to 23-1- 
72. They demanded again from the Dis- 
tillery the full quantity of  10,03,000 
litres of rum subject to increase or de- 
crease by 50 per cent on the Same 
terms and conditions. Their case was 
that the Distillery was bound to supply 
to them in addition to the balance quan- 
tity of 64,500 litres an additional quan- 
tity of 10,03, 060 Apres subject to varia- 


` tion term. 
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-4, The Distillery . disputed - their la- 
bility, to supply the additional quantity 
of 10.03,000 litres. They maintained that 
they were liable to -supply. only the 
- balance quantity of 64,500 litres of rum 
which, they said, they were ready and 
willing to do. Disputes arose between 
the parties. The contract provided for 
arbitration. So .in accordance with 
Clause 23 of the contract the 
was referred to the sole arbitrator, Ch. 
Ramakrishna ‘Rao, Addi Legal Advisor, 
“Ministry of Law and Justice. - 


5. The arbitrator took upon himself 
the burden of the reference, He made 
and published the award on 7th Decem- 
ber, 1973. He held that the Govern- 
ment’s right’ was only to extend the 


period of delivey for the balance quan-- 


tity of 64,500 litres of rum. In his view 
the Government had no: right-to renew 
‘the contract for the entire quantity. 
namely, 10,03,000 litres subject toin- 
crease or decrease by 50 per cent. So 
-he decided in favour of the Distillery. 


6. The arbitrator filed the award in 
court. To the award objections. were 
taken by the Government. They mov- 
ed for setting aside the award, Prithvi 
Raj, J. 
dismissed the objections of the Govern- 
ment by judgment dated August 7. 1975. 
He made the award a rule of the court 
and passed a decree in accordance 
therewith. i 

7. From the order of Prithvi Raj, J 
the Government appealed. The. appeal 
came up for hearing before Sachar :and 
Kumar, JJ. They differed. Kumar, J. 
held that a specific question of law had 
been referred:to the arbitrator and the 
arbitrator having answered ‘the question 
of law the decision of the arbitrator was 
final and binding on the parties. . He 
upheld the judgment of Prithvi Raj, J. 


. and dismissed the appeal with costs. 
8. Sachar J. dissented. He rested 
his decision on two grounds: In the 


first place he held that no specific ques- 
tion of law was referred to the arbitra- 
tor and that a ‘general’ reference was 
made to him. . Secondly he ruled that 


on the original side of this court- 


matter ` 


effect and’ construction of- this ~ 


A.LR. 
come: to me asa third judge for hear- 


ing under Section 98 pate Code of 
Civil Procedure. . 


9. The dispute ‘between’ the patie 
revolves round clause 3 of the contract, 
as-I have said. Ít- was on the meaning, 
clause 
that the parties differed. ‘According -to 
the Govérnment this clause gave them 
a right to renew the contract for another 
year which would entitle them to pur- 


‘. chase ‘from the Distillery a quantity of 


10,03,000 litres of rum over again: with 
the variation clause of 50:per cent on 
the same terms and conditions as the 
original contract -dated 24th January. 
1970. ` The ` Distillery contested this con-- 
struction of the clause. They said that 
the Government had no right’ to claim 
the quantity of 10,03,000 litres from the 
Distillery at the same price over again 


_and all that this clause meant was that 


the ‘balance quantity of rum which re- 
mained to. be supplied under' the original 
contract could be asked to be eevee 


- in the following year. 


” 10.. By their telegram and ie 
dated’ 19th December, 1970 the Govern- 
ment asked the Distillery .to ‘supply - 
‘10,03,000 litres of rum during the next 
year, The Distillery in their reply 
dated 23rd January, 1971 refuted . the 
claim of. the Government and said that. 
the period of delivery ‘of the balance 
of the original quantity could be ex- 
tended and that clause-3 did not mean- 
that the Government had a right to 
purchase the same quantity. of rum as 
stipulated in the original contract oncé 
again at the old rate. “The Distillery 
expressed their readiness and willingness 


‘to accept the supply order for the re- 


s 


the award of the arbitrator.was a speak- . 


ing. award and that it disclosed an error 
on ‘its face inasmuch as the`arbitrator 
had misconstrued clause. 3 of the con- 
tract. He set. aside the order of Prithvi 
` Raj. J. and remitted the award back to 
the arbitrator for reconsideration. On 


this difference of opinion the appeal has 


‘maining quantity of 64,500 litres ~but 
beyond this they were not obliged under 
the contract to supply any further or 
fresh quantity of rum at the old rates, 
they maintained. On’ 30th. January, 
1971 the Government replied that the 
contention of the Distillery has | been. 
carefully examined and that the Govern- 
ment’s stand is perfectly’ in accordance 
with the terms and conditions of the 
contract, By their letter dated -18th 
February, 1971 the Distillery retaliated 
that the interpretation put by the Gov- 
ernment on the contract was not cor- 
rect. The Government in their letter 
dated 27th February, 1971 reiterated 
their stand and stated that a new run- 
ning contract came into existence from 
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24-1-1971 to` 23-1-1972 and -the _Distil- 
lery was 
litres, It was further stated that bé- 
cause of the failure of the Distillery to 
supply further quantity the Government 


was constrained to cancel the extended © 


contract and was free to purchase the 
quantity of -10,03,000 litres: at the risk 
and cost of the Distillery. It is com- 


mon ground that before the Government. 


made the risk. purchase a demand for 
arbitration was made. 


. I1, On March 11, 1971 the’ ‘Distillery’s 
solicitors wrote to the ` Government 
asking them -to appoint an arbitrator in 
terms of clause 23. In this letter they 
said : ae 

“Since disputes and differences have 
arisen as to the interpretation of cerz 
tain clauses -of the said A/T between our 
clients and. the Government, we, on be- 
half of our clients hereby give you no- 
tice to appOint an arbitrator so that the 
dispute may be referred to him for the 
adjudication.” 


12, The Government acceded’ to this 
request, On 4th June, 1971 they ap- 
pointed Mr. P. H. Ramchandani as the 
sole arbitrator for the adjudication of 
the disputes: On. his retirement Ch. 
Ramakrishna Rao became the sole arbi- 
trator. 

13. From the spnienponieios it ap- 
pears that the bone of contention be- 
tween the parties was clause 3 of the 
contract, On its meaning and interpre- 
tation the parties differed, The matter 
went to the arbitrator. Before the arbi- 
trator this was the question raised by 
the Distillery in their claim petition. 
The Government in their reply con- 
tended for a different interpretation of 
this clause.. The arbitrator. decided the 
dispute. He upheld the contention of 
the Distillery. He rejected me case of 
the Government. 


14. The Government came to court. E 


In their objection petition dated 17-1- 
1974 before the learned single Judge 
and the grounds of appeal in this court 
the question of construction is the only 
question which. has been. raised by- the 
Government. 
tor framed the 
for determination : 
“1, Whether on the facts and, dr- 
cumstances of this case the respondent 
could not claim from the- claimant a 
further quantity of- '10,03,000 litres. of 


obligated to supply 10,03,000 


- breach. will not arise. 


Tt is true that the arbitra- _ 
following three- jssues ' 
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‘run subject to increase or decrease by 


50%. by extending the period of. con- 
tract up-to 23-1-1972? : 
2, Whether on the facts’ and circum- 
stances’ of’ this case the claimant can 
be held guilty of breach of contract as, 

extended up to 23-1-1972? 

3. Reliefs to which the Parties 
entitled. 

‘45;.-But this does not mean that the 
whole question had been referred to the 
arbitrator. It: was not a ‘general’ re- 
ference, as Sachar J..held. I agree with 
Kumar J. that it was a reference of a 
specific question of law to the arbitra- 
tor. And the question of law was: 
What is the: meaning, effect and ` con- 
struction of clauses 2 and 3 of the con- 
tract? If it is held that there is a re- 
newal of the contract then it must fol- 
low that the Distillery was in breach 
of contract. But if there is no right to 
renew the contract on the old terms 
and conditions then the question of 
So the right and 
not the risk purchase was the essence 
of the matter.. And this right was 
sought to be founded on clause 3 and 
clause 3 alone, On the specific question 
of the meaning and-‘interpretation of 
the clauses of the contract and in parti- 
cular Clause 3-the parties invited the 
arbitrator to give his decision. Clause 
23 of the contract is -widely worded. Any 
dispute or differencé “touching or con- 
cerning the construction, meaning. op- 
eration of conditions” of the contract 
can be ‘referred to the arbitrator. 


16. This being a reference of a spe- 
Gific question of law as a separate and- 
distinct matter the rule laid down by 
the House of: Lords in Government of 
Kelantan v. Duff Development Co, 1923 
AC 395 will apply. In that case the 
House of Lords approved the following 
dictum of Channell, J. in Re King and 
Duveen (1913) 2 K. B. 32: . . 

“Tt is equally- clear that if a specific 
question of law- is submitted to an arbi- 
trator for his decision, and he does de- 
cide it, the fact that the decision is 
erroneous does not make the award bad 
on its face so as to permit of its being 
set aside. Otherwise it would be futile 


are 


ee ee 


arbitrator”, 
Viscount Cave said : 


“No doubt an award may be set aside 
for. an‘error of law appearing on the 


= 
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face of it; and no doubt a question of 
construction is (generally speaking) a 
question of law. But where a question 
of construction is the very thing re- 
ferred for arbitration, then the decision 
of the arbitrator upon that point cannot 
be set aside by the court only because 
the court would itself have come to a 
` different conclusion” (p. 409). 


17. The Supreme Court in Kapoor 
Nilokheri Co-operative Dairy Farm So- 
ciety Ltd. v, Union of India, AIR 1973 
SC 1338 has held that where an arbitra- 
tor is called upon to decide the effect 
of the agreement, he has really to de- 
cide a question of law, ie, of inter- 
preting the agreement and hence his de- 
cision is not open to challenge. Sachar 
J. was of the view that this observation 
of the Supreme Court at page 1342 was 
mere obiter. I do not agree. Even an 
obiter dicta of the Supreme Court is 
binding on us, though I do not think 
that it is mere obiter. The Supreme 
Court following the Privy Council in 
Durga Prasad Chamaria v. Sewkishen- 
das. AIR 1949 PC 334 and Ghulam Jilani 
v. Muhammad Hassan, (1901) 29 Ind 
App 51 (PC) positively held that the 
effect of the agreement is a question of 
law. Whether it is a question of cons 
struction of the cancellation deed as 
was the case in Kelantan Government 
(supra) or the effect of the agreement 
as in the case of Nilokheri the question 
is one of law, pure and simple. 
where a matter of law has been speci- 
fically referred to arbitration the courts 
have no right to review the decision of 
the arbitrator, 


18, Whether a question of law has been 
specifically submitted to arbitration will 
depend on the character of the reference 
in each case, No particular form of re- 
ference is obligatory. Now in the pre- 
sent case on the basis of undisputed 
facts the arbitrator was asked simply 
and specifically to decide the true in- 
terpretation of clauses 2 and 3 of the 
contract. The parties had the specific 
question of law in mind. It had troubl- 
ed them all through. And tribunals no 
less, The point of law the arbitrator 
was required to decide on the agreed 
facts was: What is the true construc- 
tion of particular clauses in the con- 
tract? The arbitrator did decide this 
question of law as a separate and dis- 
tinct matter. It did not arise inciden- 
tally before him. So F. R. Absalom 


And ` 


ALR. 


Ltd. v. Great Western Garden Village 
Society, 1933 AC 592 has no application. 
The arbitrator was the final judge of 
law. His award is, therefore, unimpea- 
chable. : 

18. On the authorities, therefore, it 
appears to me that the reference to 
the arbitrator in this case was a refe- 
rence as to construction. The mere dis- 
sent of the court from the arbitrator’s 
conclusion on construction is not enough 
to permit of its being set aside, The 
award in my opinion is good and ought 
to stand. That was the view of Prithvi 
Raj. J. That was the view of Kumar, 
J. And that is my view also. 

20. I now turn to the second ques- 
tion. Sachar J. held that the award in 
question was a speaking award and 
that the arbitrator was wrong in inter- 
preting clause 3 of the contract. He 
thought the arbitrator’s construction was 
“perverse”. He said: 


“A. mere reading of clause 3 will 
Show that the running contract was for 
One year from 24-1-1970 to 23-1-1971 
which at the option’ of the government 
could be extended on the same terms 
and conditions as specified hereinafter 
for a further period of one year......... 
Clause 3 gives the government the op- 
tion to extend the same terms and con- 
ditions which inevitably must include 
the full quantity and not the balance 
outstanding of the original quantity.” 


21. I cannot assent to this conclusion. 
The clause does not mean this. It 
means, as was held by the arbitrator, 
that the period of delivery of the ori- 
ginal quantity of 10,03,000 litres, sub- 
ject to the variation term, can be spread 
over a further period of one year at the 
option of the Government. It gave to 
the Government greater and longer time 
to take delivery of the contracted quan- 
tity of 10,03,000 litres subject to varia- 


tion. The clause gave an allowance, an 
indulgence so to speak, of additional 
time for delivery. The period of deliv- 
ery could be lengthened out be- 
yond the original limit of one year 
at the option of the Government 
but not beyond the next 12 months. 


The prolongation of the period of deli- 
very was plainly its meaning and dis- 
tinctly its_intention. It does not em- 
brace the right to renew the entire con- 
tract on the same terms and conditions. 
The Government had no: right to com- 
pel the Distillery to supply a like. quan- 
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tity. as fixed in: the... ‘contract: 


“original - 


The -delivery.of -the original, quantity. = 


. could be: carried. forward., It . could.. be 
_ continued over the next year... That was 


- 22. That this is'the true construction 
Of the clause would appear from 
words “from -time to time” and “ex- 
tension thereof.” These two expressions 
show that only -the period of delivery 
can be enlarged “from time to time 
for a further period upto one year sub- 
ject tò a notice in writing given to 


the contractor in that behalf of one 
month before the expiration of the 
period of this contract or extension 


thereof’, The contract as a whole can- 
not be extended “from time to time.” 


23. Language plays great tricks with 


the human mind, Words ofa mixed 
and wavering content are the greatest 
of all tricksters,-So we must carefully, 
gather the meaning of the words from 
the context. Here was a contract for 
12 months stipulating . supply of a 
specified quantity of 10,03,000 litres of 
rum. A contract for a` fixed period 
and a fixed quantity cannot be extend- 
ed “from time to time”, It is a con- 
tradiction in terms, 
integrity of the contract, What Sachar, J. 
seems to. have’: missed “is. and ` 
say. so with great respect, that the 
clause provided for extension “from 
time to time”, “up -to one year”, These 
two -expressions are clearly destructive 
of the view that the contract itself was 
intended to be extended. for another 
full vear. . 

4. The extension clause is not a 
Phoenix that can be raised again and 
again by one of the parties at its option 
from the dead ashes of its former self. 
By the very terms, the clause contem- 
plates extension of delivery period 
“from time to time”, “up to one year’, 
provided notice is given one month be- 
fore the ‘expiration of the period of 
the contract or “any extension thereof”, 
. So extension can. be had “from time to 
time”, But only of.delivery period, Not 
of the contract. . Because the contract 
itself cannot be extended “from time to 
time”. It- was made for. the indivi- 
sible period of. one 
tain no doubt that the arbitrator’s con- 
clusion was correct. He gave a. sensible 
meaning to the clause, dealing ` 
was with a ‘commercial-. document in a 


1981 -Dethi/23 XE, G22., o iets 


the . 


It will destroy the 


J Government has a right to 


the clause. 


. the contract. 


year. -I enter-. 


as he © 
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- commercial : arbitration --arising- out of a 
commercial adventure. 

. 25. Sachar J.. held that the: contract 
can be extended on the same terms 
for a further period of one year. It is 
impossible to accept this view. The ex- 
pressions used in the clause show the 
anxiety of the Government to retain a 
right to demand delivery of the. con- 
tracted goods at old rates even . after 
“the. expiration of the period of this 
contract”, They give themselves the 
right to extend delivery period from 
“time to time” “up to one year’, No 
new contract comes jinto existence. 


` Life of the old is extended for delivery 


of indented goods at old rates. 

26. Stated in simple language it 
means that the original period of deli- 
very shall be one year, That period 
can be enlarged at the option of the 
Government “from time to time” for a 
further period “up to on: year’, This 
means that delivery time may be ex- 
tended by two months, three months, 
six months and so on “up to one year” 
but not beyond it. Take an example. 
Delivery. period is extended by «six 
months by a notice given in the stated | 
manner, ‘Some balance - quantity re- 
mains to be, delivered even then. The 
give one 
month’s notice. before the expiry of the 
extended period of six months and say 
to the contractor . “We are extending 


the period of delivery by another six 
months,” í 
27. The title of the clause “period | 


of Running Contract” is a clear indica- 
tion of the object and the purpose of 
If it were to be held that | 
the Government.has a right to renew 
the contract under this clause it will 
bind the .Distillery in perpetuity for 
the Government can claim a right to 
perpetual renewal of the contract be- 
cause the expression “on the same terms 
and: conditions -as specified herein” 
would also include the right to renew 
So there will be a.per- . 
petual cycle to which the supplier will 
be tied down for ever: Such a construc- 
tion of a commercial contract does not 
command itself to me. Se 

; 28. In. my opinion there is no error 
of law on the face of the award. The- 
arbitrator was right- in- holding. that the 
Government’s claim that it had. the 
-Fight to renew. ne contract and gemend 
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like quantity once again was unjusti- 
fied. tm 

29. The learned Judge called upon 
parties to file affidavits to show how 
and in what. manner they understood 
similar contracts previously made be 
tween them and how they acted on 
them. Happily they did not base their 
decision on those affidavits. In my opin- 
ion such ‘extrinsic evidence cannot be 
_ conclusive, It may be that the parties 
agreed to supply rum atthe same 
price for a period longer than one 
year because they found it profitable to 
do so, Maybe that they were . mis- 
taken about their rights under the 
contract. ‘The affidavits -will not estab- 
lish that supply was made because the 
Government had a right by virtue of 
the clause, The Court’s business is, as 
was the arbitrator’s, to interpret clause 
3. It cannot found its decision on 
commercial conduct which may be 
‘ambiguous and equivocal. The docu- 
ment remains central, because it is the 
main instrumentality that the parties 
rely on as the sole repository of the 
transaction, 

30. For these reasons I entirely 
agree with Kumar, J. and would dis- 
miss the appeal with costs, 


31. The matter will now go back to 
the division bench of Sachar and. 
Kumar, JJ. because they heard the ap- 
peal in the first instance, The learned 
Judges will now decide the appeal ac- 
cording. to the opinion of the majority, 
as required by proviso to Section 98-(2), 
Code of Civil Procedure. ; 

Appeal dismissed. 
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Daulat Ram, Appellant v. Som Nath 
and others, Respondents. 

“S. A. O: No. 188 of 1975, D/- 14-10- 
1980.* 

(A) Contract Act (9 of 1872), Section 
25 (3) — Dethi. Rent Control Act (59 of 
1958), Section 14 (1) (a) — Notice by 
landlord demanding arrears of rent in- 
cluding time-barred rent — Reply 
letter by tenant stating that rent could 
be collected in ‘cash or by cheque with- 


*From order of J. D. Jain, Rent Con- 
trol Tribunal, Delhi, D/- 21-10-1075. 
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rears of rent” in Section t4 (f) 


„in two 


“ALLER. 


‘Out disclosing amount of rent — P 
dees .not amount to agreement to pay 
time barred rent within Sec. 25 (3). 

Where in response to the landiord’s ` 
notice demanding arrears of* rent for 
specified period including time barred 
rent the tenant in his. letter stated that 
the rent could be paid in cash or by 
cheque or could be recovered from any 
of the .persons named therein without 
disclosing the amount of rent or the 
period for which it was to be paid, the 
letter does not amount to an agree- 
ment to pay time barred. rent within 
Section 25 (3). The subsequent conduct 
of the tenant in depositing jin Court 
only arrears which were not time ‘bar- 
red would also show that he never 
agreed to pay [he time barred. amount 
of rent. (1900) ILR 23 Mad 94 and AIR 
1923 Lah 481 and AIR 1935 Lah 984 
and AIR 1936 Lah 1016. Dist. 

; {Para 6¥ 

(B) Delhi Rent Control Act (59 of 
1958). Section 14 (1) (a) — Words. “ar- 
rears of rent’ in Section 14 (1) (a 
— Meaning — Notice of demand for 
arrears of rent by landlord — Tenant 
is not bound to pay time. barred rent 
under Section 14 (1) (a). 

The words “arrears of rent” in the 
expression “notice of demand for ar- 
tay 
mean arrears of rent legally recover- 


able ie. the recovery of which is net 
barred by limitation. Therefore, in re- 


sponse to the notice of. demand for 
arrears of rent the tenant has to pay 
or tender under Section 14 (1) (a) with- 
months of service of notice 
only arrears of rent which are legally 
recoverable and are not time-barred. Tf 
rent was not legally recoverable on 
date of notice of demand the tenant 
would not be liable to pay or tender 
such amount. In absence of demand of 
legally recoverable rent cause of action. 


for eviction does not accrue to ‘the 
landlord. , (Para 8} 
(C) Delhi Rent Control Act (59 of 


1958), Section 14 (1) (a) — Eviction en 
ground of non-payment of. rent 
Facts constituting cause of aetion fer 
eviction indicated, n H 

The cause of action for eviction of 
the tenant on the ground of non-pay- 
ment of rent under Section 14 f1) fa} 
consists of the following facts: (1) 
relationship of landlord and tenant (2) | 
existence of arrears of rent legally re- 
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coverable on the date of notice of de- 


mand (3) service of notice of demand 
in manner provided under Section 108, 
.T. P. Act and (4) failure of tenant to 
pay or tender whole of arrears of rent 


legally recoverable from him within 
two months of the date of service of 
notice. i (Para 8) 

(D) Delhi Rent Control Act (59 of 


1958), Section 15 (1) — Words “arrears 
legally recoverable” in Section 15 (1) 
— Meaning — Amounts which tenant 


may be ordered to deposit under Sece- 
tion 15 (1) indicated, 
The words “arrears of rent legally 


recoverable” in Section 15 (1) have the 
same meaning as under Sec, 14 (1) (a), 
that is, arrears of rent recovery of 
which is not barred by limitation. If 
the amount of rent was not legally 
recoverable on. the date of demand 
notice or the legally recoverable rent 


was not demanded by the notice, no- 


order requiring deposit of such amount 
can be passed under Section 15 (1). 
Thus under Section 15 (1) the deposit 
order is to be passed for arrears of 
rent legally recoverable as well as for 
fhe subsequent period up to the end of 
the months previous to that in which 
the deposit is to be made, Besides these 
arrears future rent is also required to 


‘be deposited, (Para 9) 
Cases Referred: Chronological Paras 
AIR 1936 Lah 1016 7 
AIR 1935 Lah 984 7 
AIR 1923 Lah 481 qT 
(1900) ILR 23 Mad 94 qT 

S. N. Chopra with G. L. Seth, ` for 
Appellant; Sardari Lal Bhatia with 


H. R. Khanna, C, L. Itororg and 
S. B. Jain. for Respondents. 


JUDGMENT :— This is tenants’ ap- 
peal under Section 39 of the Dethi 
Rent Control] Act, 1958 (hereinafter 


called ‘the Act’) challenging the orders 
of the Additional Controller and the 
Rent Control Tribunal) passed under 
Section 15 (1) of the Act. The Addi- 
tional Controller by order dated 27th 
March, 1974 directed the appellants to 
pay or deposit „within one month 
arrears of rent at Rs, 35/- p. m. with 
effect from 6th February, 1965, and 
continue to pay or deposit future 
monthly rent at the said rate by the 
15th of each succeeding month, ‘The 
Tribunal by order dated 2ist October, 
1975 confirmed the said order. 
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facts to appreciate 
are: The 
property 
61, G. B. 


2. The relevant 
the arguments of the parties 
respondents purchased the 
bearing No. 5414 on Plot No. 
Road, Delhi on 6th February. 1965, The 
appellants who were in posses- 
sion of one door shop in the said pro- 
perty, by operation of law, became 
tenants under the respondents with- 
effect from 6th February, 1965. On 25th 
April, 1971 the respondents sent a 
notice of demand to the appellants re- 
quiring them to pay arrears of rent at 
Rs, 35/- per month with effect from 
6th February, 1965, The appellants sent 
a reply dated 8th May, 1971 informing 
that the respondents may receive ar- 
rears of rent from any of the six per- 
sons. mentioned therein. They were 
further informed that the rent could 
be paid in cash against receipt or by 
draft or cheque good for payment, It 
is further alleged that the appellants 
remitted Rs. 1260/- on account of rent 
for three years by two money orders 
dated 2ist May, 1971 which were re- 


fused by the respondents, The appel- 
lants therefore on 5th June, 1971, it 
appears, deposited Rs. 1295/- in the 


Court of the Additional Controller. The 
respondents on 12th July, 1971 filed the 
present eviction: application. on various 
grounds including the ground of non- 
Payment of rent covered by clause (a) 
of the proviso. to sub-section (1) of 
Section 14 of the Act. The Additional 
Controller as already stated, directed 
the appellants under Section 15 (1) of 
the Act to deposit arrears of rent with 
effect from 6th February, 1965 and 
future monthly rent at Rs. 35/- per 
month, The appeal filed by the appel- 
lants was dismissed by the Tribunal. 
Hence this Second: Appeal. 

3. Learned counsel for the appel- 
lants contends that the order under 
Section 15 (1) of the Act directing the 
appellants to deposit arrears of rent is 
illegal and is not in accordance with 
law. The rent from 6th February. 
1965 was not legally recoverable on the 
date when the notice of demand dated 
25th April, 1971 was issued. His con- 
tention is that on the date of notice 
rent for the period. exceeding three 
years was barred by time, it was not 
legally recoverable and therefore the 
appellants were not under any duty to 
pey or tender the time barred rent de- 
manded. in the notice His further 
contention is that the notice demand- 
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ing arrears: of rent in -this -case ‘for 

more than three years must mean only 
notice demanding arrears óf rent for 
. three years ie, rent legally recover- 
able. In other words, ifa landlord 
demands amount more than legally re- 
coverable amount of rent the demand 
must be restricted to the extent of 
legally recoverable amount. He there- 
fore contends that the’ demand of rent 
for more than three years was illegal 
and that the tenant was not required 
to pay anything’ more than three years 
rent, 


4. Learned counsel for the respon- 
dents-landlords on the other hand con- 
tends that a landlord may demand 
arrears of rent including the time 
barred rent but the tenant is liable to 
pay or tender only the legally recover- 

_able amount of rent within two months 
of the date on which the notice of de- 


mand was served. He also says that 
the tenant is liable to pay or tender 
legally recoverable rent including the 


rent falling due after notice up to the 
date of payment or tender, within two 
months of the service of notice to de- 
feat the claim of eviction. He further 
says that the reply dated 8th May, 1971 
sent by appellants’. counse] is a promise 
made in writing signed by the appel- 
. lants’ authorised agent ` agreeing to pay 
the arrears of rent and. that such 
„agreement is a contract within the 
meaning of Section 25, Clause (3) of 
‘the Indian Contract Act, 1872. His 
further contention is that the agree- 
ment in writing under Section 25, 
Clause (3) of the Indian Contract Act 
came into existence on 8th May. 1971 
and therefore if the appellants pay or 
tender after that date they are liable 
to pay or tender rents for the period 
from 6th February, 1965. Under Sec- 
tion 15 (1) of the Act, he further sub- 
mits, the tenant is liable to be directed 
to deposit or pay all arrears of rent 
which were legally recoverable from 
him on the date of filing of eviction ap- 
plication . together with rents for the 
subsequent period becoming due and 
payable by him within one month of 
the order under Section 15 (1) of the 
Act, besides future monthly rent by 
the 15th of each succeeding month. 


5. The learned counsel for the 
; ' pellants-tenants | in reply | says 
‘~ ‘tenant is ‘Hable to pay or tender | 


ap- 
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that a 
-only - 


legally recoverable rent as on the’ “date 
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of issue- of notice: within: two * months‘ 
of service of notice of demand. He is 
not liable- to pay or tendér rent falling. 
due: upto the date of payment or tender. 
His further contention is that -reply 
dated 8th May, 1971 isnotan agreement 
to pay time barred rent within the mean- 
ing of Sec. 25 Clause (3) of the Indian 
Contract Act. He also says that in any 
case. time barred rent became legally 
recoverable only on 8th May, 1971 
when the written reply. was sent and 
ag admittedly no notice of demand was 
issued after 8th May, 1971 the tenants 
were nat liable to pay or tender such 
amount. E 

6. The first question for decision is: 
whether the reply dated 8th May. 1971 
sent on behalf of the appellants-tenants 
in reply to the notice of demand dated 
25th April, 1971 is an ‘agreement in 
writing within the meaning of Section 
25, Clause (3) of the Indian Contract’ 
Act. The Controller and the Tribunal 
both have held ‘that the ' reply dated 
8th May, 1971 is a contract to pay even 
the time barred rents, In ‘the ` notice 
dated 25th April, 1971 the ‘réspondents= 
landlords demanded rents for the period 
6th February, 1965 at Rs, 35/- per 
month, The appellants-tenants in reply 
intimated that rents could be paid in: 
cash, cheque or draft, Paragraphs 2° 
and 3 of the reply are as’ under: 

"(2) As regards payment of rent, the 
same can be paid to your clients in 
cash against receipt or by ‘good for 
payment’ cheque or by draft- as you 
think fit. 

(3) There is no objection it your 
clients care to receive arrears of rent 
from any or more or all the cic a al 

Shri Ram Lal 

Shri Daulat Ram S/o L. Hakim Rai | 


Shri Lachhman Singh S/o. Sh. Gulab 

Rai 

Shri Daulat Ram S/o Gulab Rai - 

Shri Uttam Chand 

Shri Tirath Singh. 

This payment and future payments of 
rent can, of course, be made and ac- 
cepted without prejudice to either of 


the parties’ rights, 
or: Sub-tenancy.” 

This reply is not a promise . to` pay 
time barred rents. It only informs the 
respondents to .receive . rent obviously 
legally - recoverable rent.: Amount off 
rent or the period for which. the. amount. 
“was agreéd’ to be paid: is not’ disclosed 


as, regards tenancy 


1881 — ee 

in this. reply. ‘The .appellants - getting 
no response from: the respondents re- 
mitted Rs. 1260/- by two money orders 
On 2lst May, 1971 which were refused 
and ‘subsequently deposited Rs. - 1295/- 
on 5th June, 1971 in the Court of the 
Additional Controller. The reply dated 
8th May, 1971 and subsequent conduct 
of the appellants mean that they never 
agreed to pay the time barred amount 
of rent. 

7. Learned counsel for the respon- 
dents in support of his contention that 
the reply dated 8th May, 1971 is an 
agreement in writing within the mean- 
ing of clause (3) of Section 25 of the 
Indian Contract Act relies upon the 
various judgments, He refers to Appa 
Rao v, Suryaprakasa Rao, (1900) ILR 23 
Mad 94, wherein the debtor has writ- 
ten the following letter to the credi- 
tor: 

“In your letter dated 24th March, 
1898 you said that the kattubadi from 
fasli 1300 to fasli 1307 was in arrears, 
and that the same should be sent 
through your peon. There are no col- 
lections now. 
of the Vysakha month (Apri to May). 
Please to consider”. : 

27-8-98 (signed Kesavapalle Surya- 
prakasa Rao”) 


From this letter it was held that the . 


debtor had agreed to pay the time 
barred rent. In this letter the debtor 
refers to rent from fasli 1300 to fasli 


1307. In David Sutherland Clark , v. 
Rose Grimshaw, AIR 1923 Lah 481, the 
debtor’s letter to the creditor was in 
the following terms: 

“Sir, — Your letter, dated 5th Febru- 
ary, received with copy of pro-note, I 
accept it to be a true copy and hope to 
pay the money very soon.” 

In this case cOpy of the pro-note for 
Rs. 4200/- was sent to the debtor who 
accepted it to be true and promised to 
pay very soon. In Maidens Hote] v. 
Willnott, AIR 1935 Lah 984. there was 
a debt of Rs, 244-1-0. After the period 
of limitation the debtor wrote to the 
creditor expressing an acknowledgment 
of Rs. 244-1-0 together with a promise 
to pay the debt by monthly instalments 
till the amount was liquidated. In Re: 
Sandhura Singh v. Kehr Singh, AIR 
1936 Lah. 1016 it was a ease of pro- 


note but the actual words, used by the. 


debtor in his letter -promising. ‘to : 


are: not -available. In. -all> these: : cases 
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relied .upon by the learned counsel, for |, 
‘the respondents there was implied Te- 


I shall send by the end- 


Court or Controller in favour 
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ference to the time barred debt. In the 
case in hand the reply dated 8th May, 
1971 does not -refer even - impliedly that 
the appellants ever agreed to pay rent 
for more than three years, After re- 
ceipt of notice, it appears, the appel- 
lants tendered rent and when the re- 
spondents did not receive the, rents 
they deposited Rs. 1295/- in the court 
of the Additional Controller, Delhi on 
5th June, 1971. I am therefore of the 
view that the reply dated 8th May, 
1971 sent on behalf of the appellants 
is not an agreement to pay time bar- 
red rent within the meaning of clause 
(3) of Section 25 of the Indian Contract 
Act. 

8. Assuming that the reply dated 
8th May, 1971 is an agreement to pay 
time barred rent, it appears to me 
that the appellants-tenants were not 
liable to pay or’ tender the arrears of 
rent which was time barred on the 
date of issue of demand notice and 
that they accordingly cannot be direct- 
ed.to deposit such rent under Section 
15 (1) of the Act. Section 14 (1) (a) of 
the Act reads as under: 

“Section 14 (1): Notwithstanding any- 
thing to the contrary contained in any 
other law or contract, no order orde- 
cree for the recovery of possession of 
any premises shall be made by any 
of the 
landlord against a tenant: 

Provided that the Controller may, on 
an application made to him in the pre- 
scribed manner, make an order for the 
recovery of possession of the premises 
On one or more of the following 
grounds only, namely — © 

(a) that the tenant has neither paid 
nor tendered the whole of the arrears 
of the rent legally recoverable from him 
within two months of the date on which 
a notice of demand for the arrears 
of rent has been served on him 
by the landlord in the manner provid- 
ed in Section 106 of the Transfer of 
Property Act, 1882”, 

The words ‘the arrears of rent’ in the 
expression “a notice of demand for the 
arrears of rent? used in this clause 
mean ‘arrears of rent legally recover- 


able’ which are to be paid or eon 


by the tenant within two months ` 


the -service of a. notice: of demand. T 
ent was not legally recoverable’ on. the 
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date of notice of demand, the tenant 
would not be liable to pay or tender 
such amount, He is required to pay or 
tender what was legally recoverable 
and for which a demand bhas been 
made by the landlord by means of a 
notice. Unless there is demand for 
legally recoverable rent there is no 
liability of the tenant to pay or tender 

defeat eviction proceedings. In the 
absence of demand of legally recover- 
able rent, cause of action for eviction 
does not accrue to a landlord, Further 
there must be failure on the part of 
tenant to pay or tender the said legally 
recoverable rent within ‘two months of 
the service of notice of demand. The 
expression “rent legally recoverable” 
Jmeans, ‘rent’ for the recovery of which 
a suit can be filed. In other words, it 
means rent recovery of which is not 
barred by the law of limitation. The 
cause of action for eviction on the 
ground of non-payment of rent thus 
consists of the following facts: 

(i) Relationship of landlord and ten- 
ant; 

(ii) Existence of 
‘legally recoverable on 
notice of demand: 

(iii) Service. of notice of démand in 
the manner provided in Section 108 of 
the Transfer of Property Act; and 


(iv) Failure of the tenant to pay or 
tender the whole of the arrears of rent 


rent 
-of 


arrears . of 
‘the date 


legally recoverable from him within 
two months of the date of service of 
notice. 


It is also contended on behalf of the 
appellants that the tenants under Sec- 
tion 14 (1) (a) of the Act are not 
liable to pay or tender any rents fall- 
dng due or accruing for the period sub- 
sequent to the date of notice till the 
date of payment or tender, This posi- 
tion is not accepted by the learned coun- 
sel for the respondents, I refrain from 
expressing any opinion on this question 
as this does not arise in the present 
appeal before me. This is a question 
which is sub judice and is still to be 
decided during trial of ‘the eviction 
case, 


9. The next question is what order 
ought to have been passed under Sec- 
tion 15 (1) of the Act which reads as 
wander: 

“Section 15 (2). In ‘every proceeding 
‘for the recovery of possession of any 
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premises on the ground specified in 
clause (a) of the proviso to sub-section 
(1) of Section 14, the Controller shall, 
after giving the parties an opportunity 
of - being heard, Take an order 
directing the tenant to pay to the land- 
lord or deposit with the Controller 
within one month of the date of the 
order. an amount calculated at the rate 
of rent at which it was last paid for 
the period for which the arrears of the 
rent were legally recoverable from the 
tenant including the period subsequent 
thereto up to the end of the month pre- 
vious to that in which payment or de- 
posit is made and to continue to pay or 


deposit, month by month, by the 
fifteenth of each succeeding month, a 
Sum equivalent to the rent at that 


rate.” 

Under this sub-section an order for de- 
posit is passed after giving the parties 
an opportunity of being heard, Deposit 
order is to be passed for the arrears of 
rent legally recoverable as well as for 
the subsequent period ie. upto the end 
of the month previous to that in which 
deposit is to be made. Besides these 
arrears, future rent also is required to 
be deposited, This sub-section also uses 
the words ‘legally recoverable rent. 
The words ‘legally recoverable’ rent as 
used here-mean the same thing as they 
mean under Section 14 (1) (a) of the 
Act. An order for deposit of rent is 
to be passed in pursuance of a notice 
of demand under Section 14 (1) (a) of 
the Act. If the amount of rent was not 
legally recoverable on the date of 
demand notice or the legally recover- 
able rent was not demanded bya 
notice, the same is also not ‘legally re- 
coverable’ for purposes of Section 
15 (1) of the Act and no order requir- 
ing deposit of such amount can be 
passed, Thus the rent, which still re- 
date 
of institution of eviction application 
out of the rent legally recoverable on 
the date of notice and demanded in the 
notice, shall be the rent legally recover- 
abie for the purposes of S. 15 (1) of 
the Act. In the case in hand notice of 
demand is dated 25th April. 1971 and 
eviction application was filed on 12th 
duly, 1971. On the date of institution 
of eviction application rent for the 
period ist July, 1968 to 31st March. 
197} out of the rent demanded in 
notice dated 25th April, 1971 was the 
only legally recoverable rent and ‘there~ 
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fore an order is to be passed for such 
rent, An order is also to be passed for 
deposit of rent for the period accruing 
subsequent. to the date’ of notice. In 
other words, rent from ist April, 1971 
to. October, 1980 ie..up to the month 
previous to the month in which | the 


tenants would pay or deposit rent in 
pursuance of such order under Sec- 
tion 15 (1) of the Act is also to be 


passed, After taking into consideration 
the facts of the case in hand, I am of 
the considered view that the appellants 
tenants cannot be ordered to pay or 
deposit arrears of rent which was time 
barred on the date of the issue of 
notice of demand i e.. 25th April 1971. 
Accordingly, I set aside the impugned 
orders of the Controller and the Tri- 
bunal and direct the appellants-tenants 
-to pay or deposit in the court of the 
Additional Controller, where eviction 
‘application is pending, arrears of rent 
for the period from Ist July, 1968 to 

31st October, 1980 at Rs, 35/- p. m. 
within one month from today and con- 
tinue to pay or deposit future monthly 
rent at the sald rate by the 15th of 
the succeeding month till the decision 
of the eviction application. The amount 
of rent already paid or deposited in 
pursuance of the impugned order dated 
27th March, 1974 may be adjusted. 

Further the rent, if any, deposited 
under Section 27 of the Act for the 
period from ist July, 1968 onwards 
may also be adjusted, The amount of 
rent deposited under Section 27 of the 
Act or in pursuance of this order may 
be withdrawn by the landlords-respon- 
dents without prejudice to their pleas. 
No order as to costs, : 

Order accordingly. 
t | ae eee 
AIR 1981 DELHI 359 
SULTAN SINGH, J. 

M/s, Jagatiit Industries Ltg, New 
Delhi, Petitioner y. Rajiv Gupta, Respon- 
dent. 

C. R. No. 731 of 1978, Dy- 25-9-1980." 

(A) Delhi Rent Control Act (59 of 
1858), Section 25-B (8) — Revisional 
powers of High Court — Scope, . 

The High Court under Section 25-B 
(8) exercises only revisional and not ap- 


"Against order of Smt. Kanwal Inder, 
A. R. C. Delhi. D/- 4-8-1978. 


UX/FY/F302/80/JHS 
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sist his claim for eviction. 
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pellate jurisdiction. The High Court has 
to examine the records in order to 
satisfy itself that the decision of the 
Controller is “according to Jaw.” This 
revisional jurisdiction is wider than that 
under Section 115 of the Civ P. CG 
The High Court must thus interfere 
under See. 25-B (8) where the order of. 
the Controller is without: jurisdiction, or. 
contrary to law or to the express provi- 
sions of the Act; where he has arrived 
at findings which are wholly perverse 
or contrary: to evidence or based on no 
evidence or where sOme procedural irre- 
gularity hás been committed resulting in 
miscarriage of justice. The High Court, 
however. will not reappreciate the evi- 
dence and sit m judgment over findings 
of fact arrived at by the Controller on 
the evidence before him ‘The High 
Court cannot interfere with the finding 
of the Controller merely because on the 
same evidence, it is likely that it may 
come to a different conclusion. In other 
words, the High Court will not be justi- 
fied in interfering with the plain finding 
of fact. ATR 1963 SC 698, AIR 1964 
SC 461 and AIR 1980 SC 161 Followed. 
- (Para: 4) 
(B) Stamp Act (2: of 1899), Sec. 35 
— Document not duly stamped — Not 
admissible im evidence for any purpose. 
(Para. 7) 
(©) Registration Act (16 of .1908}, 
Sec. 49 — Collateral’ transaction — Un- 
registered lease — Term regarding 
notice of eviction — Affects immovable 
property and hence not admissible in 
evidence. AIR 1979 All 32 Followed; 
1956 All LJ 625 Dissented from. 
. (Para 8): 
D) Transfer of Property Act (4. of 
1882), Seetions 111 (a) and. 106 — Lease 
for fixed period — Lease stands deter- 
mined on expiry of period — Eviction 
notice is. not necessary. AIR 1978 SE 
1518 Followed. (Para 8) 
(E) Delhi Rent Control Act (59 of 
1958), Section 14 (3) (e) — Eviction. of 
tenant on ground of bona fide require- 
ment of landlord — Landlord occupying 


premises of his father on leave and 


license basis only — Tenant cannot re- 
AR 1974 
SC 1059 and 1971 Ren €J 474 (Methi), 
Followed. (Para. 9) 
Cases Referred: Chronological] Paras 
AIR 1980 SC 161 -. a 
ATR 1979: SC 1748 . 8 
ATR 1979 AF 32 $. 
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1978 SC 1518 
1974. SC. 1059 
-1972 Delhi 171. (FB) 6 
(1971): 1 Delhi -355 . 6 
Ren CJ .474 (Delhi) .- _ 9 
1968 SC 438. . 11 
-1964 SC 461 : 4 
4 
6 
8 
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1963 SC 698 
1959 SC 626 
1956 All LJ 625 


‘B. R. Tuli, Sr. Advocate with J. R 
Goel, for Petitioner: S. K. Mehra with 
Mrs. Chitra Bhardwaj. for Respondent, 


ORDER :— This is a petition under 
Section 25-B (8) of the Delhi Rent Con- 
trol Act, 1958 (hereinafter called ‘the 
Act’) on behalf of the tenant challenging 
the order of eviction dated 4th August, 
1978 passed by the Additional Controller 
in favour of the respondent-landlord. 
The respondent on 21st January, 1977 
filed an eviction petition under’Sec. 14 
(1) (e) of the Act alleging that he is the 
owner of the suit property at B-16, 


Greater Kailash, New Delhi, that the . 


property was let to the petitioner for 
residential purposes, that he bona fide 
reauires the premises as a residence for 
_ himself, his wife and his two children 
dependent on him and that he has no 
other reasonably suitable residential ac- 


commodation. He further says that he 
has been residing with his father 
‘at 30, Chatra Marg. Delhi ina 
Single room measuring 17’ x 19.9”, He 
is the Zonal Manager ofa public 
limited ‘company, Namely, Motor and 
General . Finance Limited and he 
is also Director of other public 


- limited .companies drawing a salary of 
Rs. 3350/-. 
under Section 25-B of the Act. The ten- 
ant was granted leave to . contest and 
after recording evidence, the Additional 
Controller held that the respondent- 
landlord was entitled to an order for 
recovery of possession from the peti- 
tioner-tenant. The learned counsel for 
the petitioner contends that the eviction 

. order passed by ‘the Controller is notin 

accordance with: law-and therefore the 

same is liable to be ‘set aside by this 
court in exercise of revisional: ` powers 
under Section 25-B (8) of the Act. The 
petitioner raises the following questions: 

.1. That the eviction notice dated 17th 

> September, 1976 Ex. AW2/5 was served 

-upon the petitioner on 20th September, 


+ 4976 which purported to terminate : his. 
~ tenancy. on«the..expiry of.. 31st. October, 


Industries ‘Lid. v: < Raiiv Gupta’. - 
ay ” 1976. 


This petition was tried - 


-'The ‘petitioner says. that in‘terms 
of the memo.of lease dated-6th February, 
1970; ` the contractual ‘tenancy was -liabla 
to be terminated only by two ‘months’ 
notice: 

2. That the aonda adora has 
reasonably suitable residential accom- 
modation at 30, Chatra Marg, Delhi as 
he has been residing with his father and 
that he does not bona fide require tha 
suit premises for the residence of him- 
self or any member of his family: 


. 3. That the premises in suit were lef 
to the petitioner for residence-cum-com- 
mercial purposes: and 


4. That the requirement of the re- 
spondent landlord. if any, can be satis- 
fied if he gets possession of the first 
floor and second floor of the suit pre- 
mises for which a rent of Rs. 2000/- per 
month was fixed at the time of lease. - 


2. Learned counsel for the respon- 
dent on the other hand contends that 
the memo of lease dated 6th February, 
1970 is not admissible in evidence as 
the same is not duly stamped and is un- 
registered. He further says that tha 
findings regarding purpose of letting and 
the bona fide requirement of the respon- 
dent-landlord are findings of fact and 
are not liable to be reversed in revision 
under ‘Section 25-B of the Act. He fur- 
ther says that the tenancy of the entire 
building is composite and the same can- 
not be split and that partial decree for 
eviction cannot be passed. - 


-- 3. To appreciate the contentions of - 


the parties the relevant facts of the 
case are: 

The entire property consisting of 
ground floor, - first floor and second 
floor at B-16, Greater Kailash, New 


Delhi was let out to the petitioner from 
lst May, 1969. This was oral tenancy 
accompanied by delivery of possession. 
It was a tenancy for a fixed period of 
1i months. The agreed rent was Ru- 
pees 4000/- per month i. e. Rs. 600/- as 
property taxes and Rs. 3400/- as rent. 
The petitioner further states that the 


‘rent of the ground floor was fixed at 


Rs. 2000/- and the rent for the upper 


floors i. e. first and second ` floors was 
fixed at Rs. 2000/-. On 6th. February, 
1970 a memo of lease was ex- 
ecuted between the parties. It was 


signed by the petitioner and the respon- 
dent: - The - ground : floor of the suit 
Droner was let for residence. . of tha. . 
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Managing . Director -of the 
.while the.first floor and Barsati floor of 
the property were to be c 
House of the petitioner-company for the 
residence of-its guests. The father of 
the respondent is the owner of the pro- 
perty at 30, Chatar Marg, Delhi where- 
in the respondent is in occupation of 
only one room as alleged by him. The 
respondent examined himself and 
his father-in support of his case. On 
behalf of the petitioner its Secretary Mr. 


B. K. Talwar was examined. Ved Par-- 


kash Gupta. father of the respondent 
states that the resnondent is in occupa- 


tion of one room in property No. 30, 


Chatar Marg. Delhi, that he is married 
and has two children, that he is the 
Chairman of Goodwill India Ltd, 
National Product Ltd.. Vijay Finance & 
Investment Ltd., Janta Traders and 
many others. He further states that he 
asked the respondent to shift to his own 
house, that the respondent is the owner 
of the suit property. that his relations 


with the respondent are cordial that the. 


entire house is not meant for his: use, 
that they. are having a common. mess and 
that the respondent uses dining room 


‘for his meals and sometimes sitting room - 


when he entertains friends. The respon- 
dent appearing as AW 2 states that he 
is in occupation of one room, his family 
consists of himself, his wife and two 
children and that the accommodation 
with him is not sufficient for -. his 
reauirements. The photo copy of the 
lease deed dated 6th February, 1970 is 
marked ‘A’, his date of birth’ is ‘13th 
August, 1946. He further states that 
the premises were let on Ist May. 1969 
and the terms of tenancy which were 
settled subsequently were incorporated 
in the lease agreement dated 6th Feb- 
ruary. 1970- The property at 30, Cha- 
tra Marg, Delhi owned by the  respon-. 
dent’s father is. a huge property ` con- 
sisting of two verandahs measuring 30’. 
x 8 and 20° x 8, one sitting - room 
20’ x 18’, one dining room 16’ x 10, two 
bed rooms 20’ x 20’ each, third: bed 
room 14’x 14’, fourth bed room 16’ x 16’ 
Pantry. four bath rooms, one’ kitchen: 
one Puia’ Room measuring 12’ x 12’, 
four rooms under ACC roof measuring. 
10’ x 10, 
10’ x 8’. one tin shed and: one cow shed: 
This accommodation - -is detailed in 
house tax- assessment record . in 
Ex. .R: lo Mr. B Ke 
R. -W.- 1, ;. Secretary. ~of.. 


. the: --peti-: 
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used as Guest - 


six servant quarters measuring. ' 


Talwar, : 
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tioner company states that the terms of- 
tenancy were, settled orally with ‘him by 
the. respondent, that. notice of termina- 
tion. was agreed to be given by either 


party for two months, . the premises 
were let for residence-cum-commercial 
purposes, the ground floor was for the 


residence of the Managing Director of 
the Company while the first and Barsati’ 
floor were to be used as Guest House of 
the customers of the company. He fur- 
ther says that the respondent-landlord 
does not require the suit premises for 
residence, that he has sufficient accom- 
modation and he wants to increase rent 
and to sell the property after getting ıt 
vacated. He admits that the petitioner- 
company does not run business of Guest- 
house. He also says that the suit pro- 
perty on the ground floor has five rooms 
besides kitchen. servant quarters. open 
lawns, garages and. similar accom- 
modation is available on the first floor 
of the suit property and Barsati floor on 
the second floor. He further says that 
the oral terms of tenancy were settled 
initially and the lease agreement mark- 
ed ‘A’ was executed on 6th February 
1970 and that no oral terms were set- 
tled after its execution. The receint of 
notice dated 17th September. 1976 is 
admitted by him. 


4. Section 25-B (8) of the ‘Act reads 
as under: 

"(8}. No appeal or ‘second appeal shall 
lie against an order for the recovery of 
possession of any premises made by the 
Controller in accordance with the pro- 
cedure specified in. this section: 

Provided that the High Court may. for 
the purpose of satisfying itself: that an 
order ‘made by the Controller under 
this section is according to law,. call for 
the records of the case and pass such 
order in.respect thereto as it thinks fit.” 


This provision is similar to Section 35 
of the Delhi and Aimer Rent Control 
Act, 1952 which reads as under: 


“The High Court.may, at any : time,. 
call for the record of.any case under- 
this Act- for the purpose of satisfying 
itself that a decision made therein is ac- 
cording. to law and may pass such order 
in relation. thereto. as it thinks fit.” .. . 
The Supreme Court in Hari Shanker v. 


Rao Girdhari Lal Chowdhury. AIR 1963 
SC 698 while interpreting Section 35 of 


Delhi: and Ajmer Rent eon Act;. 1992 j 
-held as: follows: at- p 702) ` : S04 


. the tenant. and the 
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“The phrase “according to law” re- 
fers to the decision as a whole, and is 
not to be equated to error of law or 
of fact simpliciter. It refers to the 
overall decision, which must be accord- 
ing to law which it would not be, if 
there is a miscarriage of justice due to 
a mistake of law. The section is thus 
framed to confer larger powers than the 
power to correct error of jurisdiction 
> to which Section 115 is limited. But it 
must not be overlooked that the section 
— inspite ofits apparent widthof langu- 
age where it confers a power on the 
High Court to pass such order as the 
High Court might think fit, — is con- 
trolled by the openins words, where it 
says that the High Court may send for 
the record of the case to satisfy itself 
that the decision is “according to law.” 
It stands to reason that if if was) con- 
sidered necessary that there should be 
a re-hearing, a right of appeal would be 
a more appropriate remedy, but the Act 
says that there is to be no further ap- 
peal.” 

The Supreme Court in Pooran Chand v. 
Motilal, AJR. 1964 SC 461 while dealing 
with Section 35 of the Delhi and Aimer 
Rent Control Act, 1952 referred to its 
earlier judgment Hari Shanker (AIR 
1963 SC 698) (supra) observed, (at p. 462 
of AIR 1964 SC) “it is neither possible 
nor advisable to define with precision 
the scope aNd ambit of Section 35 of the 
Act, but it should be left to the High 
Court to consider in each case whether 
the impugned judgment is according to 
. law. or not, as explained by this Court 
in the said judgment.” Recently the 
Supreme Court dealing. with Sec. 25-B 
of the Act in Kewal Singh v. Mst. Laj- 
wanti, AIR 1980 SC 161 observed, “the 
highest Court of the State has been 


given a wide power of revision where 


the said Court can examine the case of 
1 landlord and the 
validity of the order passed by the Con- 
troller. The right of the tenant, there- 
fore, is sufficiently safeguarded by the 
proviso to sub-section (8) of Sec. 25-B 
of the Act referred to above. In order 
to give: relief to the tenant against any 
apparent error of law or fact where no 
revision has been filed in the High 
Court the statute confers power of re- 
view on the Controler.” The Higb 
Court under Section 25-B (8) of the Act 
exercises only revisional and not appel- 
late jurisdiction. The High Court hay 
to examine the records in order to 
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Satisfy itself that the decision af the 
Controller is “according to law.” This 
revisional jurisdiction, it is well settled, 
is wider than that under Section 115 of 
the Code of Civil Procedure. The High 
Court must thus interí re under Sec- 
tion 25-B of the Act where the erder of 
the Controller is without jurisdiction, or 
contrary to law or to the express provi- 
sions of the Act: where he has arrived 
at findings which are wholly perverse or 
contrary to evidence or based on no 
evidence or where some.- procedural 
irregularity has been committed result- 
ing in miscarriage of justice. It appears 
that the High Court, however, will not 
re-appreciate the evidence and sit in 
judgment over findings of fact arrived 
at by the Controller on the evidence be- 
fore him. The High Court cannot in- 
terfere with the finding of ithe Con- 
troller merely because on the same evi- 
dence, it is likely that this: court may 
ceme to a different conclusion. in 
other words, it appears that the High 
Court will not be justified in interfering 
with the plain finding of fact. 


5. With this background of the powers 
under Section 25-B (8) of the Act it is 
to be seen whether the impugned order 
of the Controller isnot according to law: 


6. The first contention of the peti- 
tioner tenant is that he was entitled to 
two months’ notice of eviction on the 
basis of term No. 2 of the lease agree- 
ment dated 6th February, 1970 marked 
‘A’, The learned counsel for the peti- 
tioner contends that oral tenancy was 
created for a period of 11 months with 
effect from ist May, 1969 and posses- 
sion was delivered to the netitioner-com- 
pany, that rent was agreed at Rs. 4000/- 
per ‘month, he says that oral lease for 
Tess than one year was validity created 
by delivery of possession within the 
meaning of Section 107 of the Transfer 
of Property Act. He further says that 
the lease deed dated 6th February, 1970 
fs a memo of agreement corroborating 
the oral terms of tenancy settled be- 
tween the parties on or about Ist May, 
1969... The contention of the respon- 
dent’s counsel is that the lease dated 
6th February, 1970 itself creates the 
Jease, that it bears the signatures of the 
petitioner and the respondent and there- 
fore under Section 107 of the Transfer 
of Property Act this document requires 
registration and as it is not registered 
under the Indian Registration Act the 
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same cannot, be looked into in view of 
Section 49 of the Registration Act, 1908. 


The question therefore is whether the 
lease dated 6th February, 1970 is a 
memorandum of agreement corroborat- 


ing the oral terms of tenancy agreed to 
previously or it is a lease deed itself 
creating the lease. From the various 
terms of the lease deed such as terms 
3,4,5, 7, 8 9, 10, 11, 12 & 13, it appears 
that the parties used the future tense 
while agreeing to various terms meaning 
thereby that these terms were not 
agreed at the time of initial letting on 
Ist May. 1969. These terms do not 
refer to any previous oral agreement be- 
tween the parties. As a matter of fact 
the lease itself does not mention about 
any previous oral tenancy agreement 
between the: parties. It however men- 
tions that the period of lease for il 
months started with retrospective effect 
from 1st May, 1969. The oral terms of 
the lease as pleaded in para 14 of the 
written statement are, “the premises 
were taken on lease with effect from 
ist May, 1969 under oral agreement of 
lease accompanied with possession.. H 
was agreed that it would be leased for 
a period of.11 months with effect. from 
Ist May. 1969. It was also agreed that 
the lease could be termimated or ex- 
tended by giving two months’ notice by 
either side after expiry of lease.- The 
respondent agreed to pay Rs: 3400/- as 
rent and Rs. 600/- as. property or house 
tax, total Rs. 4000/- per month besides 
electrieity charges. The rent for ground 
floor was. agreed to be Rs. 2000/- per 
month and for upper floors to be Ru- 
pees 2000/- per month The premises 
were let out for residential and com- 
mercial purposes. Some of these terms 
find place in the lease deed dated 6th 
February. 1970. The new terms incor- 
porated in this lease deed are to the 
effect that the lessee shall pay for the 
filtered water and for power and light 
charges directly to the local authorities, 


that the lessee shall not sublet the pre- . 


mises in part or whole without the writ- 
fem consent. that he had checked the 
various fittings as ner list attached, that 
be shall comply with the rules and re- 
fubations of the local authorities, that 
he shall not make any additions or al- 
terations. in the premises but can instal 
air-conditioners, air coolers, cooking 
ranges etc. that he shall carry out at 
his own costs all major repairs and that 


the painting of the building shall 
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be carried out by the lessor 
after every two years at his 
own cost. It thus appears that this is 


anew lease deed which creates the 
tenancy agreement between the parties 
It may be said that it is in supersession 
of the original lease created on Ist May, 
1969. This is possible. Under Sec- 
tion 111 (f) of the Transfer of Property 
Act it may be that by execution of this 
lease deed the previous oral lease was 
impliedly surrendered, but before the 
previous lease can be said to have come 
to an end, it must be determined whe- 
ther the new lease deed executed be- 
tween the parties is validly executed in 
accordance with law. This new lease 
deed 6th February. 1970 creates rights 
between the parties.. As it is not re- 
gistered as required by Section 107 of 
the Transfer of Property Act the same 
is not admissible in evidence under Sec- 
tion 49 of the Registration Act. The 
learned counsel for the petitioner con- 
tends that in fact lease of the suit pre- 
mises was created under the oral agree- 
ment on 1st May, 1969 and as the lease 
had already been created there remain- 
ed nothing for creation of another lease. 
He says that agreement of lease must 
be a document which effects an actual 
demise and operates as a lease: His 
contention is that this document does 
not effect actual demise and therefore 
does not operate as a lease. This is cor- 
rect that an agreement to lease must be 
a document which effects an actual de- 
mise and operates as a lease (See: Tri- 
venibai v. Smt. Lilabai ATR 1959 SC 
620). But reading the document ie 
lease deed dated 6th February, 1970 as 
a whole the irresistible conclusion is 
that this document created a lease be- 
tween the parties effective from ist 
May. 1969. The Full Bench of this Court 
in Chief Controlling Revenue Authority 
v. Smt. Satyawati Sood, AIR 1972 Delhi 
171 observed, (at p. 174) “It is well 
known that parties enter into oral agree- 
ments or informal agreements. But even 
if all the terms are so agreed, the par- 
ties intend to reduce the agreement to 
a formal document. If such is the inten- 
tion of the parties then it is the formal 
document and not the anterior oral or 
informal agreements which would con- 
stitute the legal transaction or act-in- 
law. This again is to be found from the 
intention of the parties in a particular 
case (Union of India v. N. K. (P) Ltd. 
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ILR (1971) 1 Delhi 355). - In ‘view of ‘the 
numerous -complicated precise terms of 
the lease with legal implications in the 
present case, we are of the view that the 
transaction of lease was entered into 
only by the letters in question and not 
by the previous oral agreement, if any.” 
In the Full Bench case this court came 
to the conclusion that there was never 
any oral. agreement and the lease was 
created only under the letters written 
by the parties. In the present case, it is 
true, that the oral tenancy is admitted 
. but it appears that some oral terms were 
settled between the parties in May, 1969 
and subsequently other terms were set- 
tled and therefore the lease deed dated 
6-2-1970 was executed by the parties. 
This lease deed may be called as a new 
lease in supersession of the previous oral 
tenancy or it. may be said that the oral 
negotiations for the creation of lease 
started in May. 1969 when possession 
was delivered and finally concluded on 
6th February, 1970 when this lease deed 
was executed. | 


7. I, therefore, hold that the lease 
dated 6th February, 1970 marked ‘A’ 
executed between the petitioner and the 
respondent is a lease deed requiring re- 
gistration under Section 107 of the 
Transfer of Property Act. This lease 
deed bears  non-judicial starips of 


Rs. 2.50. The stamp duty has not been ~ 


paid in accordance with Article 35 of 
the Stamp Act and therefore I am also 
of the view that this deed is not duly 
stamped in accordance with law. As the 
document is not duly stamped it cannot 
be looked into at all. Section 35 of the 
Stamp Act, 1899 provides that any in- 
trument not duly stamped is inadmissi- 
ble in evidence for any purpose. Thus I 
am of the view that the lease deed can- 
not be referred to at all. 


8. Learned counsel for the petitioner 
contends that even if this document re- 
quires registration and as it has not been 
registered, the same can be read as 
evidence of any collateral transaction 
not required to be effected by registered 
instrument. It is true that under the 
proviso to Section 49 of the Registration 
Act an unregistered document affecting 
immovable property can be received as 
evidence of. amy collateral transaction. 
The question is what is the collateral 
transaction in the present case.: Learned 
- counsel- for the petitionér ‘relies upon 
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Term No. 2 of the lease deed. This tertit 
is as under: 

“That the lease is for a period of 11 
months with retrospective effect from 
Ist May, 1969 with two years’ option 
with the lessee. The lease can be term- 
inated or extended by giving two months’ 
notice by either side after expiry of: 
lease or option period: if exercised”, 

He says that the lease can be terminat- 
ed by giving two months’ notice by either 
side after expiry of lease i. e. after the ` 
expiry of the initial fixed period of 11 
months. He says that such a term can be 
looked at to find out the period of 
notice to quit to determine the tenancy. 
He relies upon Lala Fateh Chand v, 
Mst. Radha Rani, 1956 All LJ 625. With 
respect to the learned Judge, I do not 
agree. The term regarding notice of 
eviction is a term which affects immov- 
able property and therefore it cannot be 
said to be a collateral transaction. Fur- 
ther this authority was held to be not 
good law by Allahabad High Court itself 
in Sallomal v. Smt. Naina Bai, AIR 1979 
All 32. Under Section 49 of the Registra- 
tion. Act a document compulsorily re- 
gistrable, if unregistered, is inadmissible: 
in evidence of a- transaction affecting 
immovable property. The term regarding 
Notice of eviction is a term which affects 
the immoveable property. The main 
purpose of this term is as to when the 
tenant can be required to deliver pos- 
session of the tenancy premises. Assume 
for the sake of agreement, that this term 
No. 2 is admissible in evidence being a 
collateral transaction as alleged by the 
petitioner-fenant. I am still of the view 
that the petitioner cannot derive any ad- 
vantage out of it. According -to this 
term, tenancy is for a fixed period of 11 
months. After the expiry of fixed period 
of 11 months the tenancy stands deter- 
mined under Section 111 (a) of the 
Transfer of Property Act by efflux of 
time. In Firm Sardarj Lal Vishwa Nath 
v. Pritam Singh, AIR 1978 SC 1518 it 
has been held that a tenant is not en- 
titled to a notice of eviction if he is 
holding over by efflux of time. Learned 
counsel for the respondent relying upon 
V. Dhanapal Chettiar v. Yesodai Ammal, 
AIR 1979 SC 1745 contends that in order 
to get a decree or order’ for eviction 
against a tenant under any State Rent 
Control Act it is not necessary to give 
notice under Section 106 of the Transfer 
of Property Act. The learned ‘counsel 
for the petitioner: on ` the - other hand-- 
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~ contends that this judgment . of : Supreme 
Court refers'to the ` statutory notice as 
required by Section 106 of the Transfer 
‘of Property Act in the absence of con- 
tract between the parties. He contends 
that there is a contract for giving two 
months’ notice to the petitioner and 
therefore such contractual notice must 
have been given by the respondent, The 
purpose of giving contractual notice of 
eviction is merely to terminate the con- 
tract but what is the effect of it when 
the premises are governed by the Rent 
Control Act? Even after the termination 
of contractual tenancy a landlord ‘is not 
entitled to obtain an order of eviction 
unless. he proves one or more grounds 
mentioned in the Rent Control Act. I am 
therefore of the view that giving of a 
contractual notice of eviction is also not 
necessary. I thus hold that lease dated 
6th February, 1970 being not duly 
stamped, is inadmissible in evidence 
under Section 35 of the Indian Stamp 
Act, and that the same is also inadmissi- 
ble in evidence under Section 49 of the 
Registration Act. I further hold that no 
notice of eviction was necessary to be 
served by the respondent upon the peti- 
tioner-tenant before the institution of 
the present eviction proceedings. 

9. The next question is whether the 
respondent-landlord bona fide requires 
the premises ‘and he has no other re- 
asonably suitable accommodation. These 
two requirements are inter-linked with 
each other. If landlord is in possession 
of suitable accommodation jit can be said 
that he does not require the ‘premises 
for his residence and if he is not in pos- 
session of suitable residence it mav be 
said that he needs the premises for his 

‘residence, then the only question re- 
mains whether his requirement is bona 
fide or he is seeking eviction with some 
ulterior motives. In'the present case the 
respondent admittedly is residing with 
his father: The respondent has no right, 
title in the property at 30. Chatra Marg, 
Delhi. This property belongs to his 
father. The respondent at best can be 
said to be a licensee of his father while 
in occupation of any portion of the suit 
property. He cannot claim, as his legal 
right, to continue in occupation of the 
said premises. Learned counsel for the 
petitioner contends that the respondent 
with his wife and two children. has been 
comfortably ` accommodated. with his 
parents at 30,.Chatra Marg, Delhi - and 


-that his parents in: Hindu society would ` 
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not ‘turn hirn out frdm the residential: 
‘house. This may beso but the question 


is when a father desires his son to. shift 
to his own property, is it advisable for a 
son to say, ‘No’ or to come in 
conflict with his father by refusing to 
vacate the premises? If the son has no 
right to` occupy the property of his 
father it- cannot be said that he has got 
suitable accommodation for his resid- 
ence. Before determining whether a 
landlord has accommodation for his 
residence it must be determined whe- 
ther he has a right to remain in occupa- 
tion of the existing premises. If he has 
no right it cannot be said that he has 
suitable accommodation with him. The 
Supreme Court in Phiroze Bamanji Desai 
v. Chandrakant M. Patel, AIR 1974 SC 
1059 observed (at p. 1064): 


“If a person is in. occupation of the 
other premises on leave and licence, 
they are obviously not available to the 
landlord for occupation and cannot be 
taken into account for negativing the 
need of the landlord for the premises in 


_ question”. 


` In the present case before me the re- 
spondent-landlord is at best in occupa- 
premises of his father. on 
leave and licence basis. If the respon- 
dent himself is on leave and licence 
basis. the tenant cannot re- 
sist the respondent’s claim for eviction. 
In Prakash Chandra v. Nirpendra Kumar 
Aggarwal, 1971 Ren CJ 474 it has been 
held by this court that a landlord has 
only to prove a negation of the fact that 
he has no (sic) other reasonably suitable 
accommodation. The evidence of the 
landlord and his father, stating that the 
landlord has ng right to stay in the’ 
house of his father and therefore he has 
no suitable accommodation apart from 
the premises in question for his own 
use, is sufficient. No mala fide act has 
against the respondent- 
landlord. The respondent in evidence 
no doubt stated that the landlord wants 
to enhance the rent and wants to sell 
the property. These facts were not 
pleaded and hence this evidence cannot 
be looked into. The word ‘require’ 
means that there must be an element of 
need and not mere desire that the land- 
lord requires the premises for his re- 
sidence. The respondent-landlord has no 
accommodation for his residence andi, 
therefore it can be held. without: any 
hesitation that he bona fide requires thel 
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jsuit premises for the residence of him- 
self and for his family members i. e. his 
ife and two children. 


10. The suit premises admittedly 
were let to the’ petitioner-company for 
the residence of the Managing Director 
and for the guests of the company. The 
argument of the petitioner’s counsel is 
that when the guests of the petitioner- 
company occupied the suit premises for 
their residence, it means that the pre- 
mises were let for commercial purposes. 
I do not agree. The entire suit property 
has been let out for residential purposes. 
The property may be used either by the 
Managing Director or by the guests of 
the petitioner company. The crucial 
question is for what purpose the pro- 
perty was let and was being used since 
the date of the tenancy. The property 
admittedly has always been used for the 
residence of the Managing Director and 
the guests of the netitioner-company. 
The petitioner-company does not run 
Guest House therefore it cannot be said 
that the property is being used for com- 
mercial purposes. No business or indus- 
try was ever carried on in the suit pro- 
perty. Thus the Additional Controller 
was right in holding that the premises 
were let for -residential purposes. 


th. Lastły it is contended on behalf 
ef the pefitioner that the rent of the 
ground floor was fixed at Rs. 2000/- and 
the rent of the upper floors was fixed 
af Rs. 2000/-. In other words his conten- 
tion is that these were two oral tenan- 
cies created at the time of initial letting. 
But there is no evidence on. record on 
the point except the lease deed marked 
‘A’ which as already held cannot be 
‘looked into. The argument is that the 
landlord’s requirement can be satisfied 
if he is allowed to have possession of the 
upper floors. It may be correct because 
the family of the respondent consists of 
himself, his wife and two children while 
the accommodation on the first floor 
of the suit preperty consists of four bed 
rooms drawing-cum-dining etc. besides 
barsati floor. The accommodation on the 
first and second floor in. the suit pro- 
perty will no doubt be sufficient and 
suitable far the residence of the respon- 
dent and. his family. But the question is, 
when there is a composite tenancy of 
the entire pranerfy. can it be divided 
into, twe tenancies? In Miss S. Sanyal v. 
Gian Chand. APR 1968 SC 438 it has 
been held (at. p. 440). “The contract of 
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tenancy is a single and indivisible con- 
tract, and in the absence of any statu- 
tory provision to that effect it is not 
open to the court to divide it into two 
contracts”. No law has been brought to 
my notice under which the tenancy 
in question can be divided into 
two contracts. Although the re- 
quirement of the respondent can be 
satisfied by passing an eviction order 
with respect to first floor and the second 
floor of the suit property but in law it 
is not possible to divide the tenancy 
contract. In the result the respondent 
landlord is entitled to an order of evic- 
tion with respect to the entire property. 


12. I, therefore, hold that the order 
of eviction passed by the Additional 
Controller is in accordance with law. It 
is based on evidence. I do not find any 
infirmity. The revision petition is dis- 
missed with costs. Counsel’s fee Rs. 500/-. 


Revision dismissed, 


v. Union of India 
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M/s. Banwari Lal & Sons (Pvt.) Ltd., 
Appellant v. Union of India and an- 
other, Respondents, 

Letters Patent Appeal No. 88 of 1973, 
D/- 25-5-1981.* 

(A) Requisitioning and Acquisition of 
Immovable Property Act (30 of 1952), 
Section 11 — Decision of single Judge 
on appeal from arbitrator’s award is not 
a judgment’ within Clause 10, Letters 
Patent (Delhi) — Appeal under Cl. 10 
is incompetent. (Letters Patent (Delhi) 
Cl. 10 — ‘Judgment’), 


“Arbitrations” referred to in Sec« 
tion 8 (1) (g} cover the entire proceed- 
ings from their commencement ‘before 
the arbitrator to their termination in 
the High Court on appeal where an ap- 
peal has been preferred. Although the 
appeal is given to the High Court under 
Section 11 the appeal is against the 
award of the arbitrator, and the High 
Court in hearing and deciding the ap-. 
peal is hearing an arbitration matter 


*Against judgment of R. N, Aggarwal, 
J., in F A.O. No. 37 of 1971. D/- 
30-1-1973. 
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and its decision is as much an award 
as that of the arbitrator. The High 
Court acts as a Court and not as a per- 
sona designata when it hears an ap- 
peal under ‘Section 11 of the Act. 
Though the High Court no doubt func- 
tions as a Court, the nature of the pro- 
ceedings do not change. They remain 
arbitration proceedings, pure and unal- 
loyed. The High Court is no less bound 
than the arbitrator to have regard to 
the considerations set out in Section 8 
of the Act. When the single Judge 
varies the order of the arbitrator, what 
he does is that he substitutes his own 
award for that of the arbitrator. His 
assessment of compensation is also an 
award, The proceedings under Secs. 8 
and 11 of the Act retain their character 
of arbitration proceedings throughout 
and the decision of the single Judge of 
the High Court in appeal under Sec- 
tion 11 of the Act from the decision of 
the arbitrator is not a ‘judgment’ with- 
in the meaning of Clause 10 of the Let- 
ters Patent, It is a “determination”. As 
a consequence appeals under Cl, 10 af 
the Letters Patent are incompetent, In 
other words, having regard to the terms 
in which the right of appeal to the High 
Court is given by Section 11 it must be 
held that it provides only one appeal 
and subject fo that the arbitrator’s 
award is final. This means no further 
appeal lies to the division bench or the 
Supreme Court in the matter of quan- 
tum of compensation for the property 
requisitioned by the Government for a 
public purpose. The force of the see- 
tion is exhausted when the appeal te 
the High Court is heard. It is unlikely 
that the legislature intended to provide 
more than one appeal from the award 
of the arbitrator. The arbitrator ap- 
pointed under the Act is a holder of 
high judicial office or is qualified to be- 
come a High Court Judge. Of course. 
the Supreme Court can grant leave to 
appeal under Art. 136 of the Constitution 
because the single Judge’s decision is a 
‘determination’. AIR 1968 SC 384, AIR 
1958 SC 947 and (1912) 39 Ind App 197. 
Rel. on. AIR 1916 PC 21, (1912) ILR 37 
Bom 506, AIR 1919 Mad 626 (FB), AIR 
1931 PC 149, AIR 1949 Mad 39 and AIR 
1925 PC 155, Ref. AIR 1970 Delhi 37 
(FB), Disting. AIR 1973 Delhi 24, Held 
not definitive judgment on question of 
competency of appeal. | 

(Paras 16, 22, 24, 32) 
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(B) Requisitioning and Acquisition of 
Immoveable Property Act (30 of 1952), 
Section 11 — Expression ‘any person 
aggrieved’ — Includes Central Govern- 
ment and if award is adverse to the 
Central Government, the. Government 
has a right of appeal to the High -Court 
under Section 11, AIR 1975 SC 2092 


and AIR 1972 Delhi 281, Rel. on. 


(Para 33) 
Cases Referred : Chronological Paras 
AIR 1975 SC 2092 f 33 
AIR 1973 SC 2572 23 
AIR 1973 Delhi 24 25, 27 
AIR 1972 Delhi 281 33 
AIR 1972 Punj 65 (FB) 25, 27 
AIR 1970 Bom 278 . 30 
AIR 1970 Delhi 37 (FB) 25, 26, 27 
ATR 1968 SC 384: 1968 All LJ 139 
14, 15, 16, 22, 25, 32 
AIR 1968 Punj 277 25 
AIR 1963 Punj 221 12 
AIR 1958 SC 947 14, 25 
ILR (1957) Punj 615 25, 30 
AIR -1949 Mad 39 21 
AIR 1936 Cal 688 12 
AIR 1931 PC 149:58 Ind App 259: 


1931 All LJ 475 18, 21 
ATR 1925 PC 155:23 All LJ_555 23 
AIR 1923 Lah 275:ILR 3 Lah 420 12 
AIR 1919 Mad 626 (FB) 18, 21 


AIR 1916 PC 21:43 Ind App 192 f8 


(1913) 17 Cal WN 421 (PC) 18, 21 
(1912) 39 Ind App 197:ILR 40 Cal 21 

(PC) . 20, 21, 32 
(1912) ILR 37 Bom 506 18, 21 


Madan Bhatia with Rishi Kesh, for 
Appellant; D, P. Wadhwa with Mrs. 
Avnish Ahlawat, for Respondents, 


AVADH BEHARI ROHATGI, J.:~ 
These appeals raise once again the ques 
tion, which has been so often discussed 
and decided, namely, what is the mean- 
ing of the term “judgment” as used in 
the Letters Patent. Ever since the Queen 
established the chartered High Courts in 
the three Presidency’ towns of Cal- 
cutta, Bombay and Madras in 1865 this 
single term has vexed the Judges for 
these hundred years and more. Sir 
Richard Couch C. J. of Calcutta and ‘Sir 
Arnold White, C. J. of Madras are some 
of the illustrious names of Judges who 
initiated the great debate. 

2. These are two letters patent ap- 
peals from the order of a learned single 
Judge dated January 30, 1973. 

3. These are the facts. By an order 
of the Central Government dated Aug. 
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27, 1942, ‘building . known: as 1, Auran- ~ 
gjeb Road, New. -Delhi, of the owners,- 


M/s. Banwari Lal & Sons -(P) Ltd., was 
requisitioned - 
Defence of India Rules, 1939. Possession 
of the property was taken by the Cen- 
tral Government on September 15, 1942. 
After twenty two. years, on October 8, 
1964, the property was  derequisitioned 
and possession was handed over to the 
owners, f 


` 4, During the period of requisition- 
ing the owners were paid Rs. 418/- per 
month as a recurring compensation for 
use and occupation of the premises. 
This was the standard rent fixed by the 
Controller. The owners accepted it 
without protest. 


5. Disputes arose between. the parties 
over the payment of compensation. By 
an order dated December 15, 1965, Shri 
V. Ramaswamy Iyer, Additional Legal 
Advisor (Arbitration) in the Ministry 
of Law, was appointed as arbitrator 
under clause (b) sub-section (1) of Sec- 
tion 8 read with sub-section (2) of Sec- 
tion 24 of the Requisitioning and Ac- 
quisition of Immovable Property Act, 
1952 (the Act) by the Government, 


. 6. Before the arbitrator the . owners 
made. a claim of Rs. 7,73,198.24 of 
damages. and compensation together 


with -interest at 9% per ` annum. The 
Union of India disputed the claim of the 
owners. The parties produced oral and 
documentary evidence before the arbi- 
trator. The arbitrator made an award 
on February 6, 1971. He allowed Rupees 
17,750/- as compensation for damage to 


the building, Rs. 4,000/- as cost of 
furniture, Rs. 1,800/- for use of furni- 
ture and furnishings and Rs, 2,367.34, 


on account of arrears of house tax. The 
Government made a counter-claim of 
Rs. 16,691/- against the owners before 
the arbitrator. The arbitrator rejected 
the cross-claim in its entirety. 


` %.- From the award of the arbitrator 
the owners appealed to this Court under 
Section 11 of the Act. The Government 
filed- cross-objections. against the sums 
awarded to the owners as well as against 
that part of the . award by which the 
arbitrator had disallowed the claims. of 
the Government, The- appeal was heard 
by a learned single Judge of this Court 


’ (R N.- Aggdrwal -J.) “He - allowed the™ 
appeal: of..the :owners.. He ‘awarded: ‘them: 


-2 Banwari- Lal & Sons v.’ Union of-India-- - = - 


under. Rule 75-A of - the. 


- within 
`of such award, prefer an, appeal to the. 
High. Court. ; within: whose- jurisdiction . ' 


-ALR 
a'total sum of. Rs. 61,020.34.: He raised the ` 
-compensation . from- Rs. 25.417.34- to` 


Rs. -61,020.34 and allowed interest. Thus 
he enhanced the. figure of compensation 


by Rs. 35,103/-. On the question ‘of-en- `- 


hancement of recurring payment the 
single Judge in agreement with the ar- 
bitrator . held that the owners were 
estopped from raising the dispute as 


they had accepted it - without protest 
for 22 years. ` 
8 On the cross-objections filed by 


the Government in the appeal of the 
owners he held.that there was no pro- 
vision in the Act which gave power to 
the arbitrator appointed under Sec. 8 
(1) (b) of the Act to adjudge or deter- 
mine the claims of the Government 
against the owner. He took the view 
that Section 8 provides only for deter- 
mining : compensation payable on ac- 
count of requisitioning of the property 
to the owners. He, therefore, dismissed 
the cross-objections. 


9. From the order of the learned 
single Judge these two Letters Patent 
Appeals have been brought. One is the 
appeal of the owners (LPA 88/73). The 
other is the appeal of the Union of India 
(LPA 92/73). 


10. The question that arises for deci- 
sion is whether these appeals are com- 
petent. We heard the appeals on merits. 
No one raised any objection to the com- 
petency of the appeals apparently be- 
cause both. parties had preferred appeals. 
We reserved judgment. But then it appear- 
ed to us that these appeals were incom- 
petent, We asked -counsel for the par- 
ties to satisfy us if appeals lay under 
Clause 10 of the Letters Patent. Counsel 


addressed elaborate arguments on this 
point, 
11 The single question is: Has the 


owner whose property was requisitioned 
a right to prefer an appeal.to a division 
bench of this Court under Clause 10 of 


‘the Letters Patent from the order of the 


single Judge? 

S. 11 of the Act provides for appeals, It 
says: 

© “Appeals from awards” ‘in respect of 
compensation: Any “person aggrieved - 
by an: -award of the arbitra- 
tor made under’. Section 8. may, 
thirty.. days - from the date 
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the requisitioned or acquired ` ‘property 


in accordance 


k 


is situate. 


Provided that: ie High Court may 
entertain the appeal after the expiry 
of the said period of ‘thirty days, if it 
is satisfied that the appellant was pre- 
vented by sufficient cause from filing 
the appeal in time.” 

12. We were pressed to hold that an 
appeal lies to two Judges. In the sec- 
tion, however, nothing is said about 
appeal to the division bench. No provi- 
sion is made, for example, for an ap- 
peal from the High Court to the Supre- 
me Court, as has been done in Sec- 
tion 54 of the Land Acquisition Act, 
1894: (See Har Dial Shah v. Secy. of 


State, (1922) ILR 3 Lah 420: (AIR 1923. 


Lah 275): Collector of Dacca v. Ghulam 
Kuddus Choudhury, AIR 1936 Cal 668 
and Siri Chand v. Union of India, AIR 
1963 Punj 221). 


13. Section 8 of the Act provides that 
the Government shall pay compensa- 
tion for any property which is requisi- 
tioned, The amount of compensation 
shall be determined in the manner and 
] with the, principles set 
out in Section 8 (2) (b) of the Act. 
the amount of ‘compensation can be 
fixed by agreement, it shall be paid in 
accordance with such agreement. Where 
no such agreement can be reached, the 
Central Government ‘shall appoint as 
arbitrator a person who is, or has been, 
qualified for: ‘appointment as a Judge 
of a High Court. The arbitrator shall, 
after hearing the dispute, make an 
award determining the amount of com- 
pensation which appears to him to be 
just and specifying the person or per- 
sons to whom such compensation shall 


be paid. 


14. The provisions of the Defence of 
India Act, 1939 were substantially simi- 
lar to the provisions of the Act of 1952. 
Now on the Defence of India Act, 1939 
there are two decisions of the Supreme 
Court which require a careful study be- 
fore the question of competency of ap- 
peal can be answered. These are Hans 
Kumar v. Union of.India,.ATR 1958 SC 
947 and Collector, Varanasi v. ‘Gauri 
Shankar, AIR 1968 SC 384. In Hans 
Kumar, it was held that under S, 19 (1) 
(£) of Defence- of India Act the judgment 


of -the High Court passed. in appeal- was.. 
-198E Dethi/24 . XI G—23 > apes 
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not a judgment, decree or order within 
the meaning of Sections 109 and 110 of 
the Code of Civil Procedure -and accor- 
dingly appeal to the Supreme Court was’. 
incompetent, Section: 19 (1) (f) of the 
Defence’ of India Act was in these terms 

‘An appeal shall lie to the High Court 
against an award of an arbitrator ex- 
cept in cases where the amount thereof 
does not exceed an amount prescribed 
in this behalf by rule made by the 
Central Government,’ 


‘Venkatrama Aiyar, J. speaking for the 


Court 
947): 

“In our view a proceeding which is at 
the inception an arbitration proceeding 
must retain its character as arbitration, 
even when it is taken up ‘on appeal, 
where that is provided by the statute.” 
This case is an authority for the pro- 
position that the decision of the High 
Court in an appeal from the award ' of 
the arbitrator is not a judgment. 


_ 15. In Collector of Varanasi a larger 
bench of the Supreme Court dissented 
from the view taken by Venkatrama 
Aiyar, J, On one point, Venkatrama 
Aiyar, J, had held that the appeal was 
incompetent for two reasons, viz, (a) 
The decision appealed against is neither 
a judgment, decree nor final order and 
(b) the decision in question was not 
that of a Court. On ground (a) Hegde 
J. speaking for the Court said that the 
decision rendered -by the High Court 
under Section 19 (1) (f) ‘of Defence of 
India Act is a determination’. Hence it 
was within the competence of the 
Supreme Court to grant special leave 
under Article 136. On ground (b) he 
held, disagreeing with Aiyar, J., that 
when an appeal is provided to the High 
Court, the High Court is not acting as 
a designated authority or a tribunal. It 
ts acting as a Court. ‘We are unaware 
of any judicial power having been en- 
trusted to. the High Court except a 
Court” he said. 

16. As a result of these two decisions) - 
it can safely be concluded that the deci- 
sion of the High- Court: inj“ 
appeal under Section 11 of the Act 
from the. decision of the arbitrator is 
a ‘judgment’ ‘within the meaning of|: 
Clause 10 of the Letters Patent. It is. a 
‘determination’: Secondly the High ede ‘ 
pear es a as and not as a- Pere dei 


said (at p. 952 of AIR 1958 SC 


z 
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Section 11. of the Act. Now if the deci- 
.sion of the High Court while hearing 
the appeal under Section 11 is not a 
‘judgment’ but only `a ‘determination’, as 
was held in Collector.-of Varanasi, (AIR 
1968. SC. 384),:no appeal will lie to. the 
division bench under clause 10 of the 
Letters Patent. 

17. The proceedings before the arbi- 

trator under’ Section 8'of the Act are 
arbitration proceedings and the decision 
of the arbitrator is an award; The -Act 
entrusts the task of’ fixing the 
,of compensation to be paid to an arbi- 
tral. tribunal, When..a dispute «regarding 
_ compensation- arises and cannot be set- 
tled by agreement the Central Govern- 
ment appoints an arbitrator. It is true 
that these arbitration - -proceedings are 
not governed by the Arbitration Act be- 
cause the Act says that nothing in the 
‘Arbitration Act, 1940 shall. apply to ar- 


bitrations under this: Section (Section: 8 ` 


0) (8) ). . This is a statutory arbitration 


", and is governed exclusively by its own 


code, The Act is a statutory code and 


the powers of the High Court are to be 


those and. only those which the statute 
in terms confers. 

18. These are - arbitrations in name 
as. well pN ' in substance, The 
proceedings ` “from beginning to 
end r and.. actually arbitra- 
tion proceedings”, to use the words of 


Lord Shaw in Secretary of State for 


India v. Chelikani Rama Rao, (1916) 43 
Ind App 22 (1927): (AIR 1916 PC 21). 
There is only an award made pursuant 
to the provisions of thé Act. If this is 
the real character , of these proceedings 
then the decision of the single Judge -on 
appeal in the High Court will take the 
same character. as that of arbitration 
and award. As Venkatrama Aiyar, J. 
put. it (at p.- 952 of ATR 1958 SC 947) :— 

“Now, an appeal is essentially a, con- 
tinuation of the original proceedings, 
and if the proceedings under Sec. 19 (1) 
(b) are arbitration proceedings, , it -is 


' difficult to ‘see how their character ‘can 


suffer a change when they are brought 
up before an appellate tribunal, The 
decisions in (1912) ILR 37 Bom 506(i), 
(1913) 17 Cal WN 421 (PC)(2) ILR. 41 


(1) Special Officer, Salsette Bldg. Sites 
v. Dossabhai Bezonji: ne 

` (2) Special Officer, Salsette Bldg. 
Sites v. Dossabhai Bezonji; 


Banwari Lal & Sons v. Union of .Indig 
aignata when it hears an appeal under 


amount . 


A.LR. 


Mad 943: (AIR 1919 Mad 626) (F'B)(3) 
and 58 Ind App 259: (AIR 1931 PC 


149)(4) proceed on the view that an ap- 
peal against an award continues to be 
part of, and a further stage of the oris 
ginal arbitration proceedings. S Y 

19. This is the’ complexion ‘theary or 
what we may call the continuation 
theory. An appeal is a ‘continuation of 
original proceedings. If ‘the original 
proceedings are arbitratiori proceedings, 


the appellate proceedings cannot wear 
a different complexion. They take their 
colour from parent proceedings. They 


partake the character-‘of arbitration pro- 
ceedings, and arbitration ' proceedings, 
we know, result-in an award and not a 
paiva at x 


. Ever since’ the . decision of the 
R Council . in Rangoon Botatoung 
Co, Ltd. v. The Collector (1912) 39 Ind 
App 197. Courts in India ~ have consis- 
tently held that appellate proceedings 
take their colour and complexion from 
the original “proceedings. . It was held 
by the Privy Council that under the 
Land Acquisition Act no appeal lay 
from the High’ Court to the Privy Coun- 
cil, the ground of the decision ‘being 
that the procéedings:’ throughout ‘were 
in the nature of arbitration proceedings, 
and that no appeal being. given in terms 
to „Privy Counci, ho such appeal lay. 


21. In that case the, appeal ‘before. 
the Privy Council was under the L. A. 
Act, 1894 (as unamended. An amending 
Act was see in 1921 which amended - 
Section of the: L. A Act and pro- 
vided g appeal to. the Privy Council). 
The dispute was as regards, the quantum 
of.. compensation.. A preliminary objec- . 
tion. was taken. to the maintainability of 
the appeal in the Privy Council on the, 
ground that the decision sought to be 
appealed against 'was not a judgment of 
Court but an award and shall therefore’ 
not be appealable. In giving effect’: to 
this objection the Board observed: ` 

Their Lordships ‘cannot ‘accept the . 
argument or suggéstion that when once 
the claimant is admitted ‘to’ the High 
Court he has all the rights of ordinary 
suitor, including the right to carry 


-+.(3) Manavikraman Prepad, v. Eo 
lector of Nilgiris; oe 

(4) Secy. of State for’ Tnidia v. Hin- 
dustan Co-operative | ; yesurance Society 
Ltd. 
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award made in’ an arbitration as to the 
vakue of the land taken for public pur- 
poses up to this. Board as if it were a 
decree of .the High Court.made in. the 
course of its ordinary: . jurisdiction.” 

The Bombay High Court in Special 
Officer, Salsette Bld, Sites v. Dossabhai 
Bezonji (1912) ILR 37 Bom 506, follow- 
ed the Privy Council’s decision in Ran- 
goon Botatoung Co. and held that the 
award was nai a final judgment, decree 
or order and therefore refused leave to 
appeal to the Privy Council, There was 
an application te the Privy Council 
for special leave in this matter 
but... that was. 


before the Privy Council, is given in 
(1913) 17 Cal WN 421 (supra). The inter- 
pretation put by the Bombay High 


Court on Rangoon Botatoung’s case was . 


accepted as correct: To the same effect 
are: the decisions in AIR 1919 Mad 626. 
(FB). 58 Indi App 259%: (ATR 1932 PC 149) 
(supra) and the Kollegal Silk Filatures 
Ltd. v. Province of Madras, AIR 1949 
Mad 39, 


22. The conclusion I havé come to is 
this, ‘“Arbitrations’ referred to’ in 











munt before the arbitrator to their 
termination in the High Court on ap- 
peal where am appeal has been prefer- 
red. ‘Although the appeal is given to 
the High Court under Section 1f the 
appeal is against the- award of the arbi- 
tra'or, and it seems to me that the. 
E'gh Court im ‘hearing and deciding the 
appeal is hearing an arbitration matter. 
and its decision is as much an award as 
that of the arbitrator. Though the 
High Court no doubt functions as a 


Varanasi (AIR 1968 SC 384) the. nature 
of the proceedings do not change. They 
remain arbitration proceedings, pure and 
unalloyed. The High Court is no. less 
bound than the arbitrator to have regard 


of the Act. When the single Judge 
varies the order of the arbitrater, what 
he does is that he substitutes his own 
award for that of the arbitrator. His 
assessment of. compensation is. also- at 
award. If the proceedings. throughout 
are arbitration proceedings it cannot 
be said that. the decision of the Cie 
fudge: is a “Judgment” wie ch 10 of 
the Letters Patent, 3 


Banwari Lal & Sons. v. Union of India~ 


also rejected. A. 
full report. of the arguments advanced 


Cavrt, as has been held in Collector of 


to. the considerations set: out in Sec. 8. 
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23, -In S. J. Bhogilal v. Dokere Tem- 
ple Committee, AIR 1925 PC 155 TE 

Judicial Committee said; - i 

` The’ term- ‘judgment? ‘in the. Letters 

Patent of the’ High Court means ‘in civil 
cases a decree and: not’ a ‘judgment in 
the ordinary sense” (p. 156). 
But uñder' the Act the arbitrator gives 
an award, He is not a Court. The resulting 
decision of the single ‘Judge on appeal 
is a’ “determination”.. It is not a“ judg- 
ment. Every judgment is a determina- 
tion of existing rights but every deter- 
mination is not a judgment. For ex- 
ample, opinion give by the Court, in 
its consultative jurisdiction is not judg- 
ment (See Sohan Lal v. Amin Chand, 
AIR 1973 SC 2572 — 2575-76). 

24. On a review of these decisions I 
have come to.the conclusion that the 
proceedings under Sections 8 and 11 of 
the Act retain their character of arbi- 
tration proceedings throughout and the 
decision of the single Judge on appeal 
from the arbitrator’s award is not a 
‘judgment’. As a consequence these. ap- 
peals. under Clause 10 of the Letters 
Patent are incompetent. 

25. Counsel for the parties brought 
to our attention a division bench ruling 
of this.Court holding that appeal to a 
letters patent bench of this Court 
under clause 10 is competent. This was 
an appeal of: these very owners. See 
Banwari Lal and Sons v. Union of India, 
AIR 1973 Delhi 24 (V. S. Deshpande and 
S. Rangarajan, JJ.). The main question 
in that appeal. was about limitation. 
The appeal to the Letters Patent bench 
was filed after the expiry of limitation. 
The appellants ‘made an application 
under Section 5 of the ~ Limitation Act 
for condonation. of delay in filing the ap- 
peal, The division bench dismissed the 
application and. consequently. the appeal 
was barred by time. In the course of 
their judgment they observed: 

“If Sh R. M. Lal was under.the im- 
pression that the judgment of the learn- 
ed single Judge given in appeal under 
Section 11 of the . ,Requisitioning and 
Acquisition of Immovable Property Act, 
1952‘ was not appealable to a Division 
Bench of the High Court, then the only 
reason for such belief could be the de- 
cision of the Supreme Court in Hans 
Kumar’s case, ATR 1958 SC-947(5) and 
perhaps the Punjab High Court’s deci- 


(5) Hans Kumar v. Union of India: 
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‘sion in ILR (1957) Pun 615 (6) and AIR 
1968 Pun 227. (7). 

But the view taken in these cages 
could no longer be regarded as correct 
after the decision of the Supreme Court 
in AIR 1968 SC 384 (8) followed by Full 
‘Bench of this Court in ILR (1969) Delhi 
497: (AIR 1970 Delhi 37) (9) and the 
Full Bench decision of the Punjab and 
Haryana High Court in (1971) 73 Pun 
LR 543: (AIR 1972 Punj  65(10) 
(at p. 26 of AIR 1973 Delhi). I do 
Bot regard this passage as an au- 
thoritative exposition of law on the 
question of competency of the appeal. 
This is no more than an obiter, if at all 
it has to be given that status, It is 
merely a passing reference to the view 
counsel entertained on this subject. It 
is true that the Judges expressed their 
disagreement with the view of counsel 
but that was not the question for their 
` decision. The only question before the 
division bench was whether there was 
sufficient cause for condonation of delay. 
That an appeal lay under clause 10 of 
the Letters Patent was assumed by the 
learned Judges. They do not seem to 
have heard any agreement on this point. 

26. Nor do they give any reasons 


why an appeal is competent under 
clause 10 of the Letters Patent. The 
division bench simply referred to the 


decision of the . Full Bench in Delhi 
Municipality v, Kuldeep Lal Bhandari, 
AIR 1970 Delhi 37. But in my opinion 
` the reference to the Full Bench is mis- 
leading. In Kuldeep. Lal Bhandari’s 
ease a Full Bench of this Court had 
held that the decision of a single Judge 
in appeal under Section 110-A of the 
Motor Vehicles Act was a ‘judgment’ and 
an appeal lay to the division bench 
under Clause 10 of the Letters Patent. 

The Full Bench decision is clearly 
distinguishable. The statutory Tribunal 
under the M. V, Act functions as a 
Court and its decision though called an 
award ‘by the Act, in fact, amounts ta 
a decree and is executable as such (see 
Section 111-A of M. V. Act). 


(6) Gopal Singh v. Punjab State. 

(7) Fazilka Dabwali Transport Co. v. 
Madan Lal 

(8) Collector, ' Varanasi v. Gauri Shan- 
kar. 

(9) Municipal Corporation of Delhi v. 
Kuldip Lal Bhandari. . 

- (10) Shanti Devi v. General Manager, 
Waryana Roadways. 
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‘particular case -are : 
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27. The Punjab High Court in a Full 
Bench decision in Shanti Devi v. General 
Manager, Haryana Roadways, AIR 1972 
Punj & Har 65, has rightly held that the 
Claims Tribunal under the Motor Vehi- 
cles Act acts as a Court and the pro- 
ceedings before it are not in the nature 
of arbitration proceedings; This is the 
point of distinction between the M. V. 
Act and the R.A.I. P. Act, 1952. The 
Division Bench in Banwari Lal & Sons, 
v. Union of India (AIR 1973 Delhi 24) 
(supra) did not notice this difference 
and I say so with great respect. The 
Full Bench in Kuldeep Lal Bhandari’s 
case (AIR 1970 Delhi 37) has pointed 
out the distinction between the twe 
Acts. They said: l 


Union of Jndia 


The difference between the jurisdic- 
tion of a Claims Tribunal under the 
Act and the jurisdiction of an arbitra- 
tor under Section 19 of the Defence of 
India Act, 1939 is even more marked in 
as much as the latter is expressly called 
an Arbitrator with the arguable impli- 
cation that his award is final only sub- 
ject to one statutory. appeal given by 
Section 19 (f) thereof”, (p. 40) 


Banwari Lal & Sons v. Union of India 
(supra) is therefore not a definitive 
judgment on the question of competency 
of appeal. Even if it is so regarded the 
observations made therein run counter 
to the Full Bench in Kuldeep Lal Bhan- 
dari’s case. We must follow our. Full 
Bench in preference to the Division 
Bench, though the opinion was written 
in both cases by the same learned Judge, 
Deshpande, J., as he then was. The Full’ 
Bench must be regarded as an authori- 
tative pronouncement and is binding on 
us. It must claim our first allegiance,’ 
Apart from this, we have the high au- 
thority of the Privy Council and the 
S. C. holding that the proceedings ' 
under the Act are arbitration proceed- 
ings from beginning to end and no ap- 
peal shall lie from the decision of» the 
single Judge because in the appeal he 
makes an award and does not give any 
judgment. 

28. It will always depend on the 
nature of the adjudication whether a 
given decision is a ‘judgment’ or not. It 
is competent for the legislature to set 
up any kind of tribunal that it pleases. 
The questions to be determined in any. 
‘What is the true- 
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nature of the tribunal which the legis- 
lature has established and what are the 
powers, if any, which have been con- 
ferred on it. These questions- must _be 


decided by a consideration of. the statute. 


and the true interpretation of its provi- 
sions, 

29. That the legislature. can and often 
does set up a tribunal which is an arbi- 
tration tribunal in its nature is beyond © 
dispute. It may make its intention 
clear by using the word ‘arbitration’ of 
its intention may have to be- 
from the language of the statute as a 
whole, That the tribunal’s decision ‘is 
called an ‘award’ is not decisive is il- 
lustrated by the Motor Vehicles 
The Court has to decide the question in 
.conjunction: with other indications in 
the Act. 


30, The Claims Tribunal under the 
M. V. Act acts as a Court. The pro- 
ceedings are not arbitration proceed- 
ings. Its adjudication is a ‘judgment’, 
Similarly under the Workmen’s Com- 
pensation Act, 1923 the Commissioner 
adjudicating on the disputes between 
the parties has been held to be a Court 
and his decision a judgment and not an 
award (See Rajiyabi v. M. M. &. Co., 
AIR 1970 Bom . 278: . Gopal Singh v. 
Punjab State, ILR (1957) Punj 615 
contra). Under the Requisitioning 
Act the proceedings are arbitration pro- 
ceedings. The arbitrator is designated 
_ by name, 
"just an arbitrator appointed by. the . 
Central Government. He gives an 
award. This arbitration under the Act 
begins with the arbitrator and ends in 
an appeal to the High Court. No appeal 
shall therefore lie to- the Division 
Bench because the single Judge’s deci- 
sion is an ‘award’ and not a ‘judgment’, 

31. The award of the arbitrator under 
the Requisitioning Act is not executa- 
ble as a decree, Section 9 of the Act 
provides that the amount of compensa- 
tion payable under the award shall be 
paid by the competent authority. to the 


person or persons entitled in such 
manner and within such time as 
may be specified in the award. 
‘This . competent authority is a sta- 
tutory instrumentality which is en- 
trusted with the task of paying 


compensation. But the award does not 
have the force of- a decree. 


-Banwari Lal & Sons v.. Union. of India... 


“underlying distinction 


collected . 


Act. ` 


_ of high judicial office 


He is not a Court. He is- 


-sion 


‘requisitioned by it for public 


in the: | 
L A. Act, . the, _Workmen’s . Compensa- 
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tion Act, and ‘the Motor Vehicles Act, 
the award is executable as a. decree. 
The Tribunal dealing with the ques- 
tion of compensation under all the three. 
statutes acts as a ‘Court. This is the 
discoverable in. 
judicial decisions on the subject. But: 
in the Requisitioning -Act the decision 
of the arbitrator is a mere award, And 
- the arbitrator is not a Court. This is 
the main difference. 

32. Having regard to the terms in 
which the right of appeal to the High 
Court is given by Section 11 it must be 
held that it provides only one appeal 
and subject to that the arbitrator’s 
award is final. Final means final. This 
means no further appeal lies to the di- 
vision bench or the Supreme Court in 
the matter of quantum of compensation 
for the property requisitioned by the 
Government for a public purpose.. The} 
force of the section is- exhausted when 
the appeal to the High Court is heard’ 
‘(Rangoon Botatoung Co. (supra)). It is 
unlikely that the legislature intended 
to provide more than one appeal from 
‘the award of the arbitrator. The arbit- 
rator appointed under the Act is a holder 
or. is qualified 
to become a High Court Judge. That the 
Supreme Court can grant leave to ap- 
peal under Art. 136 of the Constitution 
because the single Judge decision is a 
‘determination’ is now firmly establish- 
ed after the decision of the Supreme 
Court in Collector of Varanasi (AIR| 
1968 SC 384}. 

33,- One other question was debated 
-before us. Jt was whether the expres- 
‘any. person aggrieved’ used in 
Section 11 would comprehend the Cen- 
tral Government. and whether the Gov- 
ernment: has a right to appeal, The 
word person or ‘persons interested’ 
used in the Act refer to human beings 


.or juristic persons who are owners or 


are entitled to.. compensation awarded 
by the Government for the property 
purpose. - 
Though this question does not strictly 
arise in- view of the opinion that I en- 
tertain on competency of the appeals. I 
think the expression any person aggri- 
eved should receive a liberal , construc- 
tion and ought to include the Central 
Government. If the award is adverse 
to the Central ‘Government, the Gov- 
ernment. has a Sei. of, , appeal. to the]: 
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High ‘Court. (See Bar Council Mahara- 
shtra v. M. V Dabholkar, AIR 1975 SC 
42082 & Delhi ‘Transport Undertaking v. 
‘Lalita, AIR 1972 Delhi’ 281): 

34, For these reasons I hold’ that 
.these appeals ` under clause. 10 of the 
Letters’ Patent are incompetent and I 
dismiss them as such. In the circum- 
_Stances"I make no order as to costs. 

CHARANJIT TALWAR, .J.;— I ‘agree. 
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M/s. Bhai. .Sardar Singh & Sons, New 


Delhi, Applicant y. New Delhi Munici- ` 


„pal Committee and another, Respon- 
-dents, 
-L A. No. 3060 of 1973 and Suit No, 
401A -of 1973, D/- 29-5-1981. 
(A) Arbitration: Act (10 of 1940),. Sec- 
_ tion 30 Error .of Jaw apparent on 
face of award — Non-speaking award 
passei. by arbitrator and neither any 
--locument mor any evidence incorporat- 
ed in award — Award cannot be said to 
“be vitiated by .an error of law appar- 
‘ent on its face. AIR 1923 PC 66 and. 
AIR 1971 ‘SC 696, Rel. on. (Paras 8, 9). 
(B) Arbitration. Act {10 of 1940), Sec- 
tion 30 -Setting aside of award 
‘Misconduct — Arbitrator passing award 
‘without’ perusing contract - containing 
Nights and liabilities of parties — Held, 
‘failure ‘to- consider material document 
amornted to judicial misconduct and 
-award was -diable ‘to ‘be set aside ir- 
-respective of whether it was a speaking 
award or not and irrespective of whe- 
ther there was proof of: prejudice or 
not.. AFR 1975 ‘SC 12598, Applied;' AIR 
1977 Delhi 231 and (1961) 3 AH ER 621 
“(PC), Rel. on. > ‘ (Paras 14,:16, 17) 
(C) Arbitration. Act (10 of 1940), Sec- 
_ tion 30° — Misconduct — ‘Petitioner re- 
‘questing arbitrator, . after ‘hearing was 
over, to inspect site — Arbitrator pass- 
ing. award without . visiting site — Held 
‘failure to do so did not ‘amount to mis- 
.eonduct since arbitrator was not bound 
to visit site after hearing was over. - 


` RA 


{Para 18) 
Cases Referred: Chronological Paras 
ATR 1977 Delhi 231 16 
AIR 1975 SC 1259 14 


TY/FV/D985/81/HR/RSK 


A.LR, 


AIR 1971 SC 696 ; 8 
(1961) 3 AN ER 621: (1961) 3 WLR 650: 
1961 AC 945 (PC), Annamunthodo v. 
- Oilfields Wore Trade Union wu 
AIR. 1923" PC 66° i - 7 


R. K. Lakhanpal, for Applicant; K. C 
Mittal, for Respondents. 


ORDER :— The plaintiff Bhai Sardar 
Singh and Sons (in short’ Contractor) 
was awarded the ,work “construction oj 
types I, O and HI Teachers Housing 
‘Complex at Lodhi Colony” pursuant tc 
invitation of tenders. Originally, the 
contractor quoted rates at 46% above 
the CPWD schedule of rates 1967 sub- 
ject to certain conditions but later on 
he submitted revised tender ʻato 55.55% 
instead of 46% above the CPWD sche- 
dule of rates 1967. This tender was duly 
accepted by the respondent-Committee 
vide resolution ‘No. 18 dated 15th Jan- 
uary, 1971. Subsequently, a formal 
agreement evidencing the contract was 
entered into between ' the’ parties on 
22nd February, 1971. ' Certain dispu’ 2s 
having arisen between the. parties with 
regard to the exeeution/implementation 
‘of the construction work, the same’ were 
referred by the respondéent-Committée 
to the sole arbitration of Shri M. K: 
Nayyar respondent No. 2; 'who was Fin- 
ancial Advisor to Ministry of Home Af- 
fairs Govt. of India and ex-officio mem- 
‘ber of the respondent-Committee vide 
‘letter dated 24th of March, 1972. The 
Arbitrator’ entered upon reference and 
in due course the contractor’ submitted 
his statement of claim while the. respon- 
dent ‘filed a counter-statement of facts. 
‘Hearing before the arbitrator -concluded 
‘en 22nd May, 1973 and the award was 
reserved. However, the contractor vide 
letter dated 5th June, 1973 followed ‘by 
letter dated 3rd July, 1973 requested 
the ‘arbitrator to inspect ‘the site and 
see the work for himself in order to ap- 
praise the evidence in proper perspec- 
tive and decide the claim of the con- 
tractor, However, it appears that the 
arbitrator’ passed no order on the same. 
‘Eventually, . the arbitrator made and 
‘proneunced his award on 18th July, 
1973. The contractor moved ar applica- 
tion under Section 14 of the Arbitration 
Act (hereinafter referred to as the Act) 
for filing of the award. Accordingly, on 
the direction. of the Court, the arbitrator 
filed the ‘award. -On notice’ of the same 
having been served on the parties, the 


_ various grounds. 


. apparent on its face 


\ 
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contractor has filed objéetions ‘to. 
award under Sections. 30 and 33 of the 
Act, being IL A. No, 3060/73; |- + 


2, The award has been assailed on 
‘It is inter:.aHa, con- 
tended that the award is liable to be 
set aside (1) as it suffers from an error 
(2) . because the 
arbitrator has misconducted himself and 
the proceedings so as to vittate the 
award and cause miscarriage. of- justice 


and (3) ‘it has been improperly: procured. ; 


3, Respondent-Committee has’ vehe- 
mently controverted the allegations’ made 


wry 


‘tion. Following issue was, raised on’ ah 


February, 1975. 


“Whether award dated 18th July, 1973. 
made by the respondent is.liable to: be 
set aside for the reasons mentioned -in. 
para 12 of the application?” . 


4, Vide order dated 28th November, 
1978 the award in question was set aside” 
by Chadha, J. on the short ground that 
the | appointment of the, arbitrator- 


respondent. No., 2 was invalid,’ inasmuch ` 


as he has not been appointed by the 


‘person agreed upon by the parties in 
So his Lordship - 


the reference clause. 
directed the President of’ the respon- 
dent-Committee to. make fresh appoint- 
ment of the arbitrator within a month 
in’ accordance ‘with the arbitration’ 
agreement between the parties and refer 
the disputes raised’ by the ‘objector for 
determination - in accordance. with the 
law. Feeling aggrieved by the said order 
respondent-Committee went in appeal 
and the Division Bench comprising. 
Rajinder Sachher and S B, Wad, J. set 
aside the aforesaid order and remanded 
the case back for decision. on other ob- 
jections vide judgment dated 11th De-. 
cember, 1979. Hence, I proceed with the 
remaining grounds of attack against ‘the’ 
award. 


- The principal ans of the. 
ieee is ‘that the con-. 
tract’ was awarded to him at 55.55% 
above the Delhi Schedule of rates 1967 
as modified till date. His.precise conten-" 
tion is that vide ‘correction slip No.'2 
dated 16th June,‘ 1969-Dethi schedule of 
rates 1967 was increased by 6%. Hence, 
he: was entitled to the:rates as enhanc- 
ed by the correction slip which.. stood. 
incorporated ‘in the Delhi ‘schedule of: 
rates plus 55.55% but the respondent- 
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‘tween the -parties centered 
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Committee didt not take into considera- 


“tier, the: aforesaid’ inċrease: of 6%. over 


the Delhi schedule of rates 1967 -even 
| Jt .had.'come ‘into: force... before 
22nd: February, 1971 when the agree- 
irent..for execution to the construction 
wark ‘was executed between: the parties. 
It was pointed: out that the said amend- 
ment. was.‘in.force even before the reso- 


Fation .of the: respondent-Committee ac- 


cepting the tender of the plaintiff -was 
passed on.:,15th January, 1971: Thus: ac- 
cording to him the real :controversy. be- 
‘round. the 
rates at..which payment was to: be made 
to the -petitioner-Contractor but the 
arbitrator having. ignored. this. funda- 
mental. term: of the. contract has com- 
mitted grave error and breach of duty. 
cast on him to apply his mind to ` the 
terms- and. conditions of the contract. 
It is pointed out that the award is, in 
fact contradictory because:. while decid- 
ing claim: No, 2 under ‘annexure: Ill 
which pertains to “claims admitted part- 
ly”, the arbitrator has based: his deci- 
sion on the Delhi. schedule of rates. 1967 
but the same- has not been. made the 
basis in deciding: other claims, In short, 


‘therefore, the submission of the learned- 


counsel for the contractor:is that the 
decision: of the arbitrator is not in. con- 
formity. with: the: rights and. liabilities of 
the parties as embodied in. the resolu- 
tion of: the respondent-Committee and 
the agreement dated. zand of February 
197L ‘aR 


6 A glance TE the award: in 
question. would’ show that the arbitrator 
has, after’ generally 
contract : between them . in - relation 
thereto, i“ proceeded to give his decision 
on various ‘items -of disputes. Of course, 
he has, inter alia, recited: that he had- 
gone through and considered. all the evi- 
dence, oral and. documentary, - produced 
and filed by the parties and considered 
the arguments addressed by- them. How- 
ever,” he. has not given any reasons in 
support ` of the ‘findings on various 


‘claims raised by the'Contractor against 


the respondent-Committee. It is evi- 
dently a non-speaking award. It does 
not incorporate either any’ document on 
which reliance was. placed by the 'par- 
ties before him or any piece of evidence 
adduced. before him.. Further no reasons 
have’ been assigned for arriving at the 
conclusions incorporated in the award. 


referring to the. - 
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. % As. observed by Lord Dunedin in 
Champsey Bhara & Company v. Jivraj 
Balloo Spinning & Weaving Company 
Ltd., AIR 1923 PC 66, “an error in law 
on the face of the award means, in 
their Lordships’ view, that you can find 
in the award or a document actually in- 
oerporated thereto, as- -for instance, a 
note appended by the arbitrator stating 
the reasons for his judgment, some legal 
proposition which is the basis of the 
award and which you can then say is 
erroneous. It does not mean that if in 
a narrative a reference is made to a 
contention of one party that opens the 
door to seeing first what that conten- 
tion is, and then going to the contract 
on which the parties rights depend to 
see if that contention is sound.” 


8. Applying this criterion it is im- 
_ possible to say from what is apparent 
on the face-of the award what mistake 
if any the arbitrator has made. He has 
not tied himself down to any legal pro- 
position which when examined would 
appear to be unsound. Further, as stated 
above, he 
document or evidence in the award and 
as such it is not open to this Court to 
probe the mental process by which the 


arbitrator has arrived at his conclusion. ` 


Surely the Court has no jurisdiction to 
investigate. into merits of the case and 
to examine and re-appraise documentary 
or oral evidence on the record for the 
purpose of finding out whether or not 
the arbitrator has committed an error 
of law or of fact. Observed Supreme 
Court in Allen Berry and Co. Private 
Lid, v. Union of India, AIR 1971 SC 696 
. (at p. 699) “as the parties choose their 
own arbitrator, they cannot, when the 
‘award is good on the face of it, object 
to the decision either upon the law or 
the facts. Therefore, even when an arbi- 
trator commits a mistake either in law 
or in fact in determining the matters 
referred to him, but such mistake does 
not appear on the face of the award or 
_in a document appended to or incorpo- 
` rated in it.so as to form part of it, the 
award will neither be remitted nor set 
_aside notwithstanding the mistake. Mere 
reference to the contract in the award 
‘is not to be held as incorporating it.” — 


. H In this view of the matter, there- 
. aia i 
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has not incorporated any' 


. the award in question cannot be — 
.- jsaid to, suffer „from the taint of an, er-. 
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ror of law apparent on its face so as to 
vitiate it, This ground of attack, there- 
fore, is devoid of any merit. 


10. The next ground of attack is 
that the arbitrator” has misconducted 
himself and ihe: proceedings while mak- 
ing the award, inasmuch as he did not 
at all consider the most material docu- 
ment viz. the contract’ between the par- 
ties which governs the rights and liabi- 
lities of the parties. In particular, it is 
averred that the Delhi schedule of rates 
1967 stood modified from time to time 
and, therefore, the petitioner-Contractor 
was entitled to the rates for the work 
had been effected up till the date of 
the contract viz., 22nd of Feb., 1971, In 
this ‘context, he has invited my atten- 
tion to correction slip No. 2 to the 
Delhi Schedule of Rates 1967 which was 
issued by the Central Public Works De- 
partment under circular dated 16th 
June, 1969. Its perusal would show that 
an ad hoc increase of 6% was made ap- 
plicable on all the rates of schedule 
items (excluding basic rates) of the 
Delhi Schedule of Rates 1967 due to the 
said increase. Thus the argument ad- 
vanced by the learned counsel for the 
petitioner-Contractor precisely is that 
besides the printed Delhi Schedule of 
Rates 1967 he was also entitled to the 
ad hoc increase allowed vide correction 
siip No, 2 dated 16th June, 1969 plus 
55.55% increase’ on the said rates. How- 
ever, the ad hoc increase of 6% was ig- 
nored and denied by the respondent ‘to 
the petitioner-Contractor and the arbi- 
trator failed to take notice of this fact 
because he did not bother to read even- 
the terms and conditions of the contract 
and resolution No. 18 dated 15th Jan- 
uary, 1971 vide which the, petitioner- 
Contractor was awarded the contract in 
question at the rates quoted by him viz., 
55.55% above the Delhi Schedule of 
Rates 1967. In the said resolution there 
is no specific mention of 6% ad hoc in- 
crease permitted over the schedule 
items incorporated in Delhi Schedule of 
Rates 1967 but the argument put forth is 
that this was implicit in the expression 
“Delhi Schedule of Rates 1967” which 
naturally meant the rates as stood on 
the date of the contract. Thus accord- 
ing to him he has been wrongfully de~ 
nied the’ ad hoe increase and the arbi- 
trator failed to notice this glaring in- 


“Justice. while .making the award; | 
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11. Interrogatories were. issued. in 
this case for examination. of the arbi- 
trator at the instance of the petitioner- 
contractor. Accordingly, the arbitrator, 
Shri M. K. Nayyar . was examined at 
Madras on commission on 26th Novem- 
ber, 1976. In reply -to interrogatory 
‘No. 4 which specifically bears on this 
aspect of the matter, the arbitrator re- 
plied that the contract in dispute and 
resolution No. 18 dated 15th January, 
1971 of New Delhi Municipal Commit- 
tee had not been shown to him, Inter- 
rogatory No. 15 put to him runs as fol-. 
lows :— 


- "Please state whether the original or 
copy of the agreement/contract the basis 
of arbitration is on record (if the wit- 
ness state that it is not on record then 
he should be put a further question ie. 
if the agreement/contract is not on re- 
cord then please state on what basis 

. you made the award?)” 


In reply he stated that the agreement/ 
contract had not been produced before 
him and he had made the award on the 
basis of the submissions made before 
him by the respective parties and the 
documents that were shown to him dur- 
ing the arbitration proceedings, 


12. It is thus manifestly clear that 
the learned arbitrator did not peruse 
the agreement/contract which constituted 
the very foundation of the rights and 
liabilities of the parties before he. made 
the award. It is interesting to note that 
in reply to cross-interrogatory No, 24 
which is reproduced below he ean 
replied in the affirmative, ` 


Cross-interrogatory No, 24 — ‘Is it a 
fact that you based your award in re- 
spect of claims for work done in terms 
of the contract after studying the Arbi- 
tration Agreement. itself and wherever 
there was ‘disagreement between the 
parties regarding the interpretation of 
and/or the scope of the agreement you 
‘had invariably given ample opportunity 
‘to both parties to place their inter- 
pretations and arguments before you 
and had formed an independent view of- 
‘the meaning and contents of the terms 
-of the contract concerned. 


_ 13. . However, having regarding to 
the admitted - position that the contract/ 
agreement between . 
which the construction ‘work was award- 
‘ed. to the pelitigner contracicr was | ‘not 


`” 
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. rules 


. of financial sanction and he had 


the parties under- 


- Poulose, v, State of. Kerala, AIR 
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produced before the arbitrator, this re-s 
ply is .absolutely meaningless and. the 
fact remains that thẹ arbitrator did not 
go through the contract/agreement in 
question at all before giving the award. 
It may be pertinent to add here that the 


entire record of arbitration proceedings 


was sent to the Local Commissioner 
along with the interrogatories as would 
appear from the office letter dated 23rd 
August, 1976 addressed to the Registrar, 
Small Cause Court, Madras, Evidently, 
therefore, the arbitrator would have 
laid his hand upon ‘the contract/agree- 
ment in question, had the same or its 
copy been produced before him, . 
14. Having regard to the foregoing 
circumstances there is no escape from 
the conclusion that the arbitrator made 
the award without reading and apply- 
ing his mind even to the terms and 
conditions of the .contract which was a 
document of vital importance, being the 
very foundation of the rights and th 
liabilities of the. parties. He is, there- 
guilty of breach/neglect of duty 
and responsibility which may well have 
resulted in miscarriage of justice. It i 
well settled that an arbitrator must ob- 
serve the fundamental principles of jus- 
tice, though ordinarily, he is free, from 
fetters of ‘adjective law and techni 
of evidence, It is significant 
note that on his own showing the arbi- 
trator who had been a Financial Ad- 
visor to many a Ministry, Govt. of India, 
had occasion: to deal with a number of 
civil engineering works for the purpose 
even 
acted . as a sole arbitrator in disputes 
arising out of various civil engineering 
contracts, Further, according to him, as 
a member of New Delhi Municipal 
Committee, he had dealt with the ques- 
tions concerning engineering tenders 
and contracts. He was also well conver- 
sant with the pro forma of agreement 
prescribed by, the New Delhi Municipal 
Committee for civil and. electrical engi- 
neering contract, Hence; with this back- 
ground. and experience of such contracts 
it should haye spontaneously occurred 













- to him that a perusal of the -contract or 


at least resolution dated 15th January, 


-1971 of the New Delhi Municipal Com- 


mittee, - copy of which is on. the record, 
was absolutely essential for a fair and 
proper adjudication of the disputes. As 
observed by the Supreme Court. in-K. P. 
1978 
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SC 1259 (at p. 1261) “misconduct under 
Section 30 (a) has not a connotation of 
moral lapse. It comprises legal miscon- 
duct which is complete if the Arbitrator 
on the face of the award arrives at an 
inconsistent conclusion even on his own 
finding or arrives at a decision by ig- 
noring very material documents which 
throw abundant light on the controver- 
sy to help a just and fair decision.” 


15. In that case, two important docu- 
ments which were very material to the 
decision of the disputes before the arbi- 
trator were not produced by the parties, 
especially the concerned department and 
as such the arbitrator had no opportu- 
nity to consider the same, However, an 
argument was advanced on behalf of 
the Government 
had not even been marked by the arbi- 
trator and as such there was no founda- 
tion for the grievance. This contention 
was repelled by their Lordships with 
the observation that “in the background 
of the controversy in this case even if 
tha Department did not produce these 
documents before the Arbitrator it was 
incumbent upon’ him to get hold of all 
the relevant documents including Exts. 
P. 11 and P. 16 for the purpose of a 
just decision.” So the arbitrator was 
held to have misconducted the proceed- 
ings and the award was set aside, inter 
alia, on that ground. This authority . to 
my mind applies on all fours to the 
facts of the instant case. ` 


16. The learned counsel for the re- 
spondent has canvassed with some fer- 
vour that the award in the aforesaid case 
was a speaking one and therefore, an 
inference of miscarriage of justice due. 
to non-production of material docu- 
ments could be available but that. is not 
- so in the instant case and there being 
no error of law apparent on the face of 
the award, the Court is precluded from 
looking at the evidence on which the 
arbitrator has based his award. How- 
ever, J am not at all impressed by this 


argument, although it looks specious on. 


its face. It is not the law that a non- 
speaking award is not at all vulnerable 
in the absence of an error apparent on 
its face because the Court is precluded 
from looking into the material on the 


record and finding out for itself if the 


award is duly supported by legal evi- 
dence on record or that it is otherwise 
accordance with law. Surely, it is al- 
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ways open to the Court to set aside an 
award where it finds that the arbitrator 
has misconducted himself or the pro-~ 
ceedings as contemplated by Section 3 
of the Act irrespective of whether it is 
a speaking award or not. There is no 
reason why the objector cannot prove 
by evidence aliunde the factum of mis- 
conduct on the part of the arbitrator. 
This is precisely what has transpired in 
the instant case, “inasmuch as it has 
come on record through the mouth of 
the arbitrator himself that he did not 
have the contract which was the foun- 
dation of the mutual rights and obliga- 
tions of the parties before him and he 
did not go through the same before 
delivering his award, i 







is guilty of judicial misconduct in neg- 
lecting © his duty. and responsibility t 
look at and consider all material docu: 
ments. Reference in this context may 
also be made with advantage to Mehta 
Teja Singh & Co, v. Union of India, AIR 
1977 Delhi 231, in which the arbitrator 
did not pass any order for the produc- 
tion of the technical examiner’s report 
on the basis of which recovery of over- 
payment was being claimed by the 
Union of India, even though the con- 
tractor had strenuously and repeatedly 
applied for summoning the same. The 
arbitrator paid little attention to the 


‘question of its production, fundamental 


though_it was, In these circumstances 
the learned Judge (Avadh Behari, J.) 
observed “to my mind: the technical 
examiner’s report was a vital document. 
In order to arrive at.a just and fair 
decision it was incumbent on the arbi- 
trator to order its production. It was a 
material document, . Without the report 
it was not possible to resolve the con- 
troversy between the department and 
the contractor.” Argument was also ad~ 
vanced before his Lordship that there 
was no error apparent on the face of 
the record and therefore, the award 
could not be assailed. However, repell- 
ing this argument his Lordship observ- 
ed that “in my opinion it is not so 
much a case of apparent error as of 
legal miscoriduct. Therefore, these rul- 
ings have no application to the facts of 
this case. The error in the award has 
resulted because of legal misconduct 
Error there is but it has its origin in 
misconduct such as to justify setting 
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aside the .award.” I am ‘in respectful - 
agreement with the foregoing observa- 


tions of my learned brother and I may, 
also add that once it is established: that 
the arbitrator has. failed to. consider the 
|most material evidence in. this case the 
question of prejudice or- miscarriage of 
.|justice as such is immaterial. e, 


= 17. -In Annamunthodo’ v, Oilfields 
Workers’ Trade Union (1961) 3 All ER 
621 (PC), Lord Denning said (at p. 625) 
that “counsel for the respondent union 
did suggest that a man could not comi- 
plain of a failure of natural. justice un- 
less he’ could show that he had been 
prejudiced . by ii. Their Lordships can- 
not accept this suggestion. If a domestic 
tribunal fails to act in accordance with 
natural justice, the person affected by 
their decision can always seek redress 
in the Courts. It is a prejudice to any 
man. to be denied justice.” Thus to use 
the time hallowed phrase ` “the ‘justice 
should not only be done bit also ‘be 


seen to be done.” Hence non-observance : 
of natural justice is itself prejudice to. 


any man and proof of prejudice ` inde- 
{pendently of proof of denial of natural 
justice is unnecessary, Thus the -award 
jis liable to be set aside on this ‘short 
ground. i 


18. 
another grievance of .the petitioner- 
Contractor that vide letters dated,5th 
June, 1973 and 3rd: July,--1973.the peti- 
tioner. made a request to the arbitrator 
to inspect ‘the spot and see the work in 
order to appreciate and decide the, claim 
‘of the petitioner in proper perspective. 


He also prayed for a clarifica ory hear- ` 
ing with respect to the joint measure-. 


‘ment and verification of cutting holes, 
ete, and to place further facts before 
the arbitrator. . However, the arbitrator 
passed no order and gave. no opportu- 
nity and thus deprived: the objector- 
contractor of full’ hearing. before’ making 
the award. From a perusal of letter 
dated 5th June, 1973 of the petitioner, 
it would appear that the petitioner did 
request the arbitrator for site 
tion for appreciation of the nature of 
disputes between the parties and per- 
mit him to place on the record certain 
documents marked. A, -B, C and D, giv- 
ing some more information. This was 
followed by reminder dated 3rd July, 
1973 in which it was stated: that Bhai 
Sardar Singh a partner in the petitioner- 
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_ ther 


Correlated to this: contention is - 


_ attention. 


inspec- ` 
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firm had personally-.contacted Shri S.C. 


Dhal M.: E. (P&C) ‘for joint measure- 
ment and verification of cutting hole. 
and extra- staging but there was. no co- 
operation -available from the respondent. 
As regards their claim for extra shut- 


. tering and staging the- petitioner rejte- 


rated -their request for site inspection. 

However, it appears that the arbitrator 
did not: pass any- order thereon. The. 
short answer given by the arbitrator is 

that he did, not -inspect. the spot as he 
did not consider it necessary. He asserts 
that he had afforded all reasonable op- 
portunity to both the parties .to present 

their respective cases: in the course of 
the arbitration proceedings and the 
hearing before him concluded on- 22nd 
May,’ 1973. .So according to him the 
question of passing any order on the 
said letters would riot have arisen even 

if the letters had been received by him: 

However,” he had no recollection whe-. 
the: letters had been actually re- 
ceived by him. Since. both, these letters 
are onthe record of arbitration pro- 
ceedings it can be well presumed that 
they must have been received by the 
arbitrator in due course. _ However, it 
was discretionary with the arbitrator to 
accede to the request or not. He was 
not bound to do so after the hearing 
was over. All the same, propriety de- 
manded ‘that he should have informed 
the petitioner-Contractor about his ‘re-| 
luctance to inspect the site for whatever) 
reason he was disinclined to do so. Any- 
how this itself is not. tantamount to', 
misconduct on the part of the ` arbitrator! 
in the legal sense. 

19.' The learned counsel for the peti- 
tioner-Contractor has then invited my 
to certain circumstances ap- 
pearing ‘on’ the record in order to coun- 
tenance: the plea that the award has 
been improperly procured. : In the first 
instance, he has urged that on his own 
admission the arbitrator required the 
petitioner claimant to ‘supply stamp 
paper of the value of Rs. 114/- after 
having approximately worked out the 
total amount to be awarded to the 
claimant . and he calculated the appro- 
priate- amount. of stamp required for the 
award... Thus the point sought to be 
made out is that the arbitrator was con- 
templating to ‘award an amount of Ru- 
pees 1,43,000/- approximately when he 
called upon, the petitioner-Contractor to 


supply the starap paper worth Rs. 114/-. 


at 
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However, he somehow changed his-mind 
subsequently; probably under the influ- 
ence of the respondent, New Delhi 
Municipal Committee and awarded an 
amount to him for which stamp worth 
Rs. 50.55 paise only would have been 
sufficient. An insinuation is thus made 
that the award has been improperly 
procured and this inference is further 
` countenanced by the circumstance that 
the Secretary of the New Delhi Muni- 
. cipal Committee signed the award on 
each page. A cursory glance at the 
award in question would show that the 
Secretary of the respondent has signed 
each page of the award ostensibly as a 
witness, I am not aware of any rule, 
procedure or requirement of law under 
which an award needs to be attested by 
a witness especially by one who is a 
party to the arbitration proceedings. 
Though the circumstance of the Secre- 
tary, New Delhi Municipal Committee 
signing the award as a witness may per 
se appear rather innocuous but coupled 
with the foregoing fact’ that the arbi- 
trator had asked for stamp paper of the 
value of Rs. 114/- after having worked 
out the approximate amount which he 
was contemplating to award to the peti- 
tioner-Contractor suspicion looms large 
that he may have changed his mind un- 
der some kind of pressure of persuasion. 
ft is true that the arbitrator being him- 
self a member of the New Delhi Muni- 
cipal Committee occupied a position of 
status. All the same having regard to 
the above mentioned circumstances the 
possibility of his having taken into con- 
fidence and consulting the Secretary of 
the New Delhi Municipal Committee . be- 
fore pronouncing/making the award can- 
not be altogether ruled out. In this view 
of the matter, therefore, conduct of the 
arbitrator cannot be said to be abso- 
lutely above board, It is somewhat in- 
triguing that the arbitrator allowed the 
Secretary to sign each page of the 
award although it is. difficult to spell 
out precisely what actually happened 
in this case. ‘ : 


' 20. An insinuation has also been 
made by the petitioner-contractor ‘that 
the arbitrator was keeping in touch with 
and consulting Mr.. Bindal an Assistant 
Engineer in respondent-Committee, who 
used to visit Home Ministry where office 
ef the arbitrator was then housed. Thus 

- x js sought to be inferred that in al. 
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probability. the arbitrator was. influence- ` 
ed by Shri Bindal in arriving at the 
decision before making the Award, The 
arbitrator has denied having*- known any ` 
one by the name of Mr. Bindal in thé 
New Delhi Municipal Committee, Engi- 
neering Department, He also denied 
having sought any assistance whatsoever 
from anybody in making the award. It- 
may be, as pointed out by the learned 
counsel for the respondent-Committee, 
that -Shri Bindal had been visiting the 
Home Ministry in connection with his 
official duties as Junior Engineer in the 
respondent-Committee but that would 


-not warrant an inference that he would 


have influenced a person of the rank of 
the arbitrator in this regard. After all 
the arbitrator was Financial Advisor to 
the Ministry of Home Affairs at the rel- ' 
evant time and it does not appeal to 
the reason that he could be influenced 
by an official of the rank’ of a Junior 
Engineer while making the award. Any- 
way having regard to the highly suspi- . 
cious circumstances adverted to above 
by no stretch of reasoning the award 
can be held to incorporate an honest 
and independent decision of the arbi-- 
trator. It bears repetition that the arbi- 
trator must not only be impartial and 
straightforward but he also must act in 
a very fair and above-board manner. 


21. To sum up, therefore, the award 
in question cannot be sustained for the.’ 
reasons given above. It is accordingly, 
set aside. Since Shri M. K. Nayyar has 
retired from service, the respondent- 
Committee is directed to appoint another 
arbitrator in accordance with the refer~. 
ence clause for fresh decision of all the 
disputes between the parties. The arbi- 
trator shall afford proper opportunity 
to both the parties to be heard and ad- ` 
duce their evidence before making his 
award, The appointment shall be made 
within three months from today. How-. 
ever, the parties are left to bear their- 
own costs, : 


Application allowed. 


t 
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Abhay Kumar Yadav, Petitioner v..K. 
Srinivasan and others, Respondents, ` 

Civil Writ Petn. No, 309 of 1981, Dj- 
24-3-1981. 

(A) Constitution of ‘India, Art, 226 — 
Educational institution — Disciplinary 
enquiry against student — Student not 
found in hostel — His residence also 
found locked and therefore notice pasted 
on door — Student avoiding to appear 
before Disciplinary Committee — Non- 
service of notice held did not contravene 
principles of natural justice. . 


(B) Constitution of- India, Arts, 226, 19 
— Educational institution — Disciplinary 
action against student — Scope ` — 
Student indulging in violence and unfair 
practice -—- Debarred from attending 
campus pending criminal cases against 
him — Amounts to preventive action — 
Prior notice not necessary — No in- 
fringement of any fundamental rights. 


.A student was prosecuted under Sec- 
tion 307, Penal Code, for stabbing a co- 
student. The Principal of -the concerned 
institution passed an order debarring 
the delinquent: student. from entering 
the premises’ of the institution and from 
attending the classes till the pendency 
of criminal case against him, though the 
Disciplinary Committee had: recommend- 
ed the penalty of expulsion, 


Held, it. was a suspension order in 
the nature of a preventive action and 
was not a final order, The order was 
rational and. judicious. Its main object 
was to maintain peace in the campus. 
The delinquent student was ‘therefore, 
not entitled to any prior notice or op- 
portunity, AIR 1979 SC 1519 Dist. . 
” (Para 6) 
' Even assuming that right to take edu- 
cation is a fundamental right, there was 
no denial of the right by the authorities. 

(Para 7) 


“As the student, was involved in crimi- 


nal cases arising out of violence and 
unfair practice, he could not claim 
right to form: union. (Para 8) 


Cases Referred : Chronological Paras 
(1980) C. W.>P. No. 1737 of 1979, D/- 
16-4-1980, (Delhi), Vijay Kumar Goel 
v. University of Delhi © > ` 12 


EY/FY/C437/81/AMG/SSG - - 


Abhay Kumar v, K. Srinivasan’. `> 


(Para 4) 
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-AIR 1979 SC 1519: 1979 Cri LJ 943: . 
1979 All LJ. 904. 11 


B. K. Pal, for Petitioner; D. S. Na- 
rula, for Respondents. . 

ORDER :— Petitioner was suspended 
from the rolls of the three-year Diploma 
Course in Pusa Polytechnic Institute, by 
the order of the Principal on 16-10-1989. 
By the same order, he was prohibited 
from entering the premises of the Poly- 
technic. He was also directed to vacate 
the hostel room occupied by him. This 
was a temporary order. It was to be in 
force ‘till the criminal case against him 
was decided. In this writ petition, the 
petitioner has challenged this order. 
The petitioner (along with two other 
students) was involved in ` a stabbing 
incident in the Polytechnic on 15-11- 
1979. One Shri Ved Prakash Pippal, a 
student of first year was stabbed. A 
criminal case under Section 307, I. P.C. 
is pending against these students. The 
Disciplinary Committee of the Institute, 
after due -enquiry, had recommended 
expulsion of these- students, but the 
Principal- did not impose the extreme 
penalty. 


2. The Director of Technical _Educa- 
tion, Delhi Administration, has framed 
rules regarding conduct, discipline and 
punishment of the students. Rule 3 lays. 
down what are called the “Forbid-'` 
den Practices.” The relevant portion 
reads :— i 

“No student shall indulge in any of 
the following practices, namely, — 

(a) sive iddsecanececcesosesee: 

(e) Rowdyism and rude behaviour, 

( Use of violence in any form, 

(g) Offence of cognizable nature 


(i) Any other conduct unbecoming of 
a student of institution.” 
Rule 4 prescribes the punishment that 
can be imposed on a student: There are 
two minor punishments, fine and sus- 
pension. The two major penalties are’ 
expulsion and rustication, which are 
awarded in cases of grave offences. Be- 
fore imposing major penalties, the Prin- 
cipal shall refer the matter to the 
Director of Education for his approval. 
Expulsion debars a student from being 
re-admitted to the same Institution. 
Where a student is rusticated, he shall 
not be admitted to any Institution till 


-the expiry of the period for. rustication.. 
‘Rule. 1 (d) lays down that powers to im- 


382 Delhi 


pose disciplinary actions are vested in 
the Principal of the Institution. Sub- 
rule (b) provides that observance of the 
rules of discipline and good behaviour 
shall be a condition essential to a stu- 
dent’s continuance in an institution. A 
student is required to give an under- 
taking under sub-rule (c) (at the time 
of his admission), signed by his guar- 
dian, that the student submits to the 
disciplinary jurisdiction of the Principal 
of the Institution, Under sub-rule (e), 
an appeal lies to the Director of Tech- 
nical Education, against the disciplinary 
action taken by the Principal. 

3. The order of the Principal is chal- 
lenged on the following grounds :— 

(i) No show-cause-notice of the pro- 
ceedings of the Disciplinary Committee 
was served on the petitioner. He could 
‘not, therefore, 
ceedings. This was against the principles 
, of natural justice; 

(ii) The action was in contravention 
of the petitioner’s fundamental right un- 
der Article 19 of the Constitution of 
India. Right to take education is a fun- 
damental right; 

(iii) The order wes. contrary to social 
justice; . 

üv} The order was mala fide. The 
Principal has acted in collusion with 
Ved Prakash Pippal, the victim of stab- 
bing. | l j 

4, Counsel for the respondent submits 


that the authorities tried to serve the 
show cause notice at the room in 
the hostel where the petitioner 


was staying. As they failed to locate .the 
petitioner there, Mr. M. L. Mehra, ‘the 
demonstrator working in the Polytech- 
nic was sent to the residence of the 
petitioner, namely, D-1A/93, Janak Puri, 
New Delhi, where the father of the 
petitioner stays. This is the permanent 
address of the petitioner on record, The 
petitioner’s father has filed an affidavit 
in this Court wherein the same address 
is given. Mr. Mehra found the house 
locked, After waiting there for one 
hour, Mr. Mehra pasted the notice on 
the door of the said house. Mr. Mehra 
has submitted a report which is filed as 
Annexure R-i. There is no mode, of 
service laid down in. the Rules. In the 
circumstances, stated above, I have no 
hesitation in holding that the service of 
the show cause notice was. properly and 
legally effected on the petitioner. It may 
“be noted that the impugned order was 
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participate in the pro-- 
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also served on the same address. After 
receiving the show-cause notice, the 
petitioner voluntarily preferred to stay, 
away from the proceedings. The Re- 
port of the Disciplinary Committee has 
noted this fact. Two other students, 
namely -Deepak Sharma and Vijay Kaul 
were also served but only Vijay Kaul 
appeared before the Disciplinary’ Com- 
mittee, Immediately after the stab- 
bing incident, dated 15-11-1979, a com- 
plaint to the police was made. Two 
other students were arrested on 19-11- 
1979 and 20-11-1979. But the petitioner 
was absconding. After the arrest of 
the two of his colleagues, he secured an 
anticipatory bail from the Magistrate. 
It appears that after the stabbing inci- 
dent, the petitioner was avoiding arrest 
and perhaps was not staying in his 
hostel room or his residence. The con-) 
duct of the petitioner clearly demons- 


trates that he voluntarily- avoided to 
appear before the Disciplinary Com- 
mittee. Such a petitioner cannot be 


allowed to complain that principles of 
natural justice were violated. There is, 
no merit in the petitioner’s submission. 

5. Before going into the sub- 
miss:mms of the petitioner, I -may 
dwell on the nature of the im- 
pugned order. Through the impugn- 
ed order, the petitioner was direct- 
ed to stay away..from the Campus 
and to vacate the hostel room. He was 
suspended with immediate effect from 
the rolls of the .Polytechnic. But this 
order was not the absolute and final 
order. The order was to be operative 
till the decision of the criminal case, ` 
The alleged motive of the stabbing in- 
cident was rivalry between the two 
groups of students. Victim Ved Parkash 
belonged to one group and the petitioner 
to another. The further allegation is 
that the petitioner and his associates 
wanted Ved Parkash, the victim to 
vacate the place from the examination 
hall where he was sitting so that the 
petitioner and his associates could oc- 
cupy the same and carry on unfair prac- 


tices in the examination. Quarrels be- 
tween the student bodies are not un- 
known. But where they result into 


violence of the nature of stabbing, the 
authorities are naturally more concern- 
ed. They are to protect the general 
class of students who are more interest- 
ed in the studies and also to maintain 
peaceful atmosphere on the Campus, 
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The order of suspension passed against the - 


petitioner, on proper reading, was really 
in the nature of a preventive ‘action. 
The Principal, in fact thought, and jus- 
tifiably so, that the students who were 
allegedly involved in a violent  attack,. 
should: not be allowed to enter the pre- 
mises of institution till the criminal 
case is decided. The suspension order 
in this sense is not a final order. It is 
like suspension of a Government ser- 
vant when the criminal proceedings are 
pending. me , 

6. The impugned order is rational 
and judicious. .The Disciplinary Com- 
mittee has, in fact, recommended ex- 
pulsion of the petitioner considering the 
prave nature of the misconduct of the 
petitioner, .Even the action of expul- 
sion was justified. But -the Principal 
took a lenient view and took. only the. 
immediate action necessary’ for pre- 
venting the. repetition of such  inci-: 
dents on the Campus, Under the Rules, 
such grave misconduct would -disentitle 
any student from being on the rolls be- 
cause such a student ` is not interested 
.in the studies and is a nuisance to the 
other students who are interested in the 
studies. The main object of the im- 
pugned ‘order is to establish peace on the 
Campus by: temporarily preventing the. 
petitioner from entering the Campus. 
Suspension from the classes is only in-- 
cidental to this object: If prohibition of 
entry on the Campus jis justified,’ his 
suspension. from‘ the classes can also be 
appreciated because, if he cannot enter 


the premises, he cannot attend the clas~. 
situate on the. 


ses as well, which are 
Campus. Considering the nature of the 


order, and the concern of the Principal: 


to maintain peaceful atmosphere on the 
Campus, I do not think that for such a 
preventive action, the petitioner was 
entitled to any notice.or opportunity. 


7. Even if it is assumed that right to- 
ake education is a fundamental right, 
fa is no denial of the right) by the- 


authorities. It is the petitioner who has 
\denied the right to take' education to 
‘himself. Before claiming it as a right, 
a student has a duty to study and: take 
education. He must attend all the clas- 
ses regularly and punctually, he should 
attend all the practical and training 
programmes regularly, he should take 
sessional tests and exams.,' and’ show his 
progress. He should not ‘commit - any 


misconduct and create obstruction and- 
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-tioner -did not 


. involved in -criminal 


. not 
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terror among‘ the students who arė in- 


terested: in studies.. The petitioner had 


béen highly irregular- in attending clas- 
ses. As a part of his studies, he was 


"supposed to attend the Delhi ` Transport 


Corporation for - practical ` training for 
six months from June 1980 to Decem- 
ber,: 1980: In June, 1980, he attended 
the. practical ‘training only for 4 days, 
in July 11 days, in August 9 days, in- 
September 16 days, in October 8 days. 
The Delhi: Transport’ Corporation had 
earlier made-a report to the Principal: ` 
of the College which states that out of 
few students, who were most ‘irregular, 
petitioner was one of them. The peti- 
produce any medical 
certificate when he was unable to at- 
tend. He has now produced one'by a 
doctor who is not even M, B. B. S. It 
may be- noted that Government pays the 
student’s stipend and the authorities 
were required to issue orders inform- 
ing these: irregular students that the 
stipend for each day of absenting would 
not be paid to them. 

8. -The other fundamental right laine 
ed by the‘ petitioner is_to form associa- 
tion including college union and to con- 
test the ‘election. He claims- that he 
was previously a.- Secretary of Union: of 
all the Polytechnics in Delhi. A student}: 
cas‘s arising ‘out 
such violence and unfair practice can- 
claim any such right. Primary 
right (and algo a duty) of a student is! 
to study. Merely being on rolls for poli- 


. ticking and ‘demagogic leadership ‘does} 


not make a student a bona fide student. 

9. The conduct of the petitioner after 
the date of the incident (15-11-1979) till 
the passing of the’ impugned order is. 
most unbecoming of a student. On 
10-7-1980, the Chowkidars of the Poly- 
technic made a report. against the peti- 
tioner and three of his colleagues to. the 
Principal, The Report states that the ' 
petitioner and the other students asked 
the Chowkidars to open the doors so as 
to enable them to play badminton, The- 
door was. opened. . Sametime thereafter,” 
they heard the noise of- the breaking of- 
the window-panes. The  Chowkidars: 
then noticed that by breaking open: the 
window-panes, the petitioner and his 
colleagues were getting down by a stair 
and -on asking, they replied that they- 
were going to see the results which 
were ‘being prepared. On 19-8-1980, 
the Lecturer conducting the examina- 
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tion. made the report to the Principal 


that. the petitioner and some other stu-- 


dents were creating trouble in the ex- 
amination. From the students’ union 
room, opposite to: room No, 112, where 
the examination was being conducted, 
these students were shouting answers 
to each of the questions in the examina- 
tion. It was further requested that the 
students’ -union room may be closed at 
feast during the examination. On 
20-8-1980, the Drawing Instructor Shri 
A. K. Dua made a report to the Princi- 
pal that when he was taking the clas- 
ses for the first year, the petitioner en- 
tered the classroom and addressed the 
students not to attend the class, The 
class was thereafter suspended, 

10. It may be noted that the Princi- 
pal passed the present order after 
watching the performance of the peti- 


tioner. Considering the seriousness of 
the main incident and the subsequent, 
conduct of the petitioner, charges of 


vindictiveness and mala fide against the, 


Principal,. are baseless and highly ir- 
responsible. -No particulars of mala 
fide or collusion with the victim are 
furnished in the petition. The submis- 
sion is, therefore, rejected. . 

11. The petitioner also -submits that 
the treatment meted out to him is con- 
trary to social justice. This is described 
as “juvenile justice’ by Krishna Iyer, 
J.. in Satto v. State of U. P. (AIR 1979 


SC 1519). Relying on the said judgment. 


the petitioner submits that the action 
against him is too harsh, I do not think 
that the said decision has any applica- 
tion because the question inyolved 
there was whether. the sentence impos- 
ed -by a criminal court was justified or 
not. We are here concerned with only 
a disciplinary proceeding taken by the 
Principal of a College for preventing 
further violence on the Campus. The 
approach of the Principal in the pre- 


sént case was not to somehow expel the 


student. Although the Disciplinary 
Committee recommended the said puni- 


shment, the Principal to'my mind,- con- 
the. 
“matter and merely suspended the peti-.- 


sidered “the juvenile justice” of 
tioner. This was also after watching 
the conduct of the petitioner for almost 
nine months after the Disciplinary Com- 
mittee submitted. its report.. Far from 
availing of this opportunity to’ show 
that he “has made: improvements in - his 


conduct the - petitioner’ has ’ indulged’ in- 
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‘the. Principal and the 
cerned to decide whether the petitioner. 
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aggravating the earlier _ misconduct. I 
do not think that the said decision of 
the Supreme Court helps the petitioner 
even in a remote way. 

12. I have given my anxious consi- 
deration to another question. That 
question is whéther. consistent 
with the order of the Principal, is 
it possible to protect the academic in- 
terest of the petitioner? Through his 
additional affiadvit the petitioner has 
made some submissions in this regard. 
His first submission is that the tevo sub- 
jects, namely, 'L C. Engine’ & ‘Mecha- 
nics of Vehicle’, in which he had got 
compartment in the second year exami- 
uation, should be permitted to be 
cleared in the ensuing examination in 
May, 1981. The Principal who was pre- 
sent in the Court has stated that it is 
for the Board to decide whether he can 
be permitted to take up the examina- 
tion in the said papers and that he 
would be ready to send his recommen- 
dations to the Board. ‘The approach is. 
quite fair. The petitioner ‘further sub- 
mits that he should be permitted to ap- 


pear in the second semester exam- 
ination of the Ird year to 
be held in November/December, 


1981, and may also be permitted to ap- 
pear in the papers of ist semester of- m 
year’ examination simultaneously as ` 
compartmental candidate. He then sub- 


mits that he should. be permitted to - 


undergo Industrial Training with D.T.C. 


or any other reputed Automobile Work- ` 


shop afresh The Principal submits 
that the. Rules would not permit the 
petitioner to take up any examination 
for the WUIrd year ,as he has not 
been promoted to the [lIrd year 
so far. The petitioner has not 
shown any Rule under which such a 
permission’ can be given. The prayer is, 
therefore, to be rejected. As far the 
last prayer regarding ‘Industrial Train- 
ing, I think, it is better to leave it to 
workshop con- 


should. be permitted to restart his In- 
dustrial Training in the next academic 


year:on such conditions as they think. 
examination - 


proper. Violence, unfair 
practices, frequent strikes have plagued 
our universities and 
tutions. Problem of 


controlling these - 


‘elements. has become major problem for 
taxpayers. = 


the- authorities., Honest . 
money. is assigned. by- the: ‘State. fier. 


‘technical insti- ` 


1 


l 


Ci 
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establishing and running these institu- 
tions particularly technical institutions. 
The entire student community is held at 
ransom by these elements, The student 
community includes girl students, sche« 
duled class students and students, 
whose first generation wants to avail of 
higher education, Unfair practices on 
large scale (accompanied by violence) 
completely demoralise serious hardwork- 
ing students, Admissions to higher studies 
are limited and employment oppor- 
tunities very scarce, It is like an 
adulterator of food-stuff driving the 
honest trader out of competition, Re- 
cently, a retired I. G, has been appoint- 
ed as: Vice-Chancellor of one University. 
G. D. Khosla Commission, appointed by 
Delhi University (after the incident of 
manhandling of the Vice-Chancellor) 
has upheld the right of the Police to 
enter Campus for putting down vio- 
lence, even if the authorities ` have nof 
asked for it, These are very sordid 
developments, from the point of view 
of the academic atmosphere and au- 
tonomy of the educational institutions. 
It is necessary, therefore, that the stu- 
dents community and educational au- 
thorities are properly protected and en- 
couraged to resolve these problems by 
appropriate measures on the Campus 
itself. In Vijay Kumar Goel v, Univer- 
sity of Delhi (C. W. P. No. 1737/79, de~ 
cided on April 16, 1980), “I have fully 
upheld the authority of the Vice 
Chancellor to deal effectively ‘with in- 
discipline and violence on the Campus 
within the framework of law, 


13, The result is that the petition fails 
with costs, The Rule is discharged, 


Petition dismissed, 
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= Mere substitution does not confer on 
applicant every relief claimed in suit as 
matter of right, ‘(Para 6) 

(B) Civil P. C. (5 of 1908), Order 22, 
E. 10 — Scope — Suit for infringement 
of trade mark.— Reliefs for injunction, - 
rendition of accounts and damages 
claimed — Assignment of trade mark 
along with its goodwill by plaintiff dur- 
ing pendency of suit — Whether assi- 
gnee can continue the suit, (Transfer of 
Property Act (1882), S. 6 (e)). 

The present suit for infringement of 
trade mark was instituted praying for 
the relief of injunction, rendition of ac- 
counts and damages, During pendency 
of the suit, the trade mark along with 
its good will was assigned by the plain- 
uff by a deed of assignment, The de- 
fendant’s objection was that the assig- 
nee had no right to continue the suit 

Held that the assignee was entitled 
fo continue the suit as regards reliefs 
tn respect of infringement of trade mark 
and ‘injunction but not in respect of re- 
ndition of accounts and damages, 

(Para 19) 

The owner of registered “trade mark 
has a proprietary interest therein. In 
other words, the registered trade mark 
is looked upon as property and it can 
be assigned or transmitted whether 
with or without the good will of the 
business concerned, Hence assignment 
of the trade mark as such along with 
good will attached thereto by the plain- 
tiff in favour of the assignee was per- 
fectly legal and valid and as such it 
would fall within the ambit of Order 22, 
Rule 10, C.P.C, (Para 13) 


The very purpose and object of O. 22, 
Rule 10, is enabling one and entitles 
the transferee or assignee of the sub- 
fect-matter of the suit to continue the 
same with the permission of the court. All 
that is required is that the interest must 
be an interest in the subject-matter of 
the suit i e, not merely with regard to . 
right to sue, (vide Section 6 (e) of the 
Transfer of Property Act). In case of 
transfer of a mere right to sue, a trans- 
feree cannot claim to come in under 
O. 22; R. 10, but in the case of the 
transfer of the subject matter of the 
suit in praesenti the position would be 
different, (Para 14) 

The instant was clearly a case of a 
right in the subject matter in praesenti 
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and as sucħ the assignee can certainly 
continue the suit so far as infringement 
is concerned, An infringement of a 
registered trade mark is a continuing 
breach and hence, the suit for relief of 
injunction on the basis of infringement/ 
passing off can continue, (Para 15) 

Different considerations would, how- 
ever, arise so far as relief for rendition 
of accounts and damages is concerned. 
' That cause of action was personal to 
the plaintiff and it lapsed on his ceasing 
to be a plaintiff. There could be no as- 
signment of the same in favour of the 
assignee, ` (Para 16) 

As regards good will, ft cannot be 
said that the term “good will will 
cover a claim for damages based on 
past infringement: No doubt ‘good will’ 
constitutes an asset of a business like 
all other assets and is as` much trans~ 
ferable or saleable as any other asset. 
The assignor of the trade mark along 
with good will is not entitled to use the 
same any more in relation to his own 
products. However, by no stretch of 
reasoning can its scope be extended so 
as to include’ even past causes of action 
which had accrued to the transferor or 
assignor of a trade mark. ILR. (1974) 2 
Ker 19, 1901 AC 217 and Civil Appeal 
No. 1201 of 1966, D/- 12-2-1970 (SC), 
Rel, on, (Paras 16, 18) 
Cases Referred : Chronological Paras 


ILR (1974) 2 Ker 19 14 
(1970) Civil Appeal No, 1201 of 1966, D/- . 
12-2-1970 (SC), Khushal Khengar 
Shah v. Mrs, Khorshedbanu Dadiba 
Boatwalla : 17 
‘AIR 1941 Mad 389 ° 0 “ 9 
(1912) 3 KB 474:81 LJ KB 1081: 106 
LT 825, Glegg v. Bromley 7 
(1909) ILR 36 Cal 345 ~ 10 


1901 AC 217:84 LT 729:49 WR 603, 
Commrs, of Inland Revenue v. Muller 
' & Cos Margarine: Ltd. 16 
J. P. Gupta, for Applicant; Anoop 
Singh with Man Mohan Singh, for Op- 
posite Party, 


_ ORDER:— The facts leading fto 
this application by the defendant suc~ 
cinctly are that the  plaintiff-M/s. 


Thermofriz Insulations Private Limited 
instituted a suit for injunction, rendition 
of accounts. and damages etc, on the 


allegations that they were registered 
proprietors of the trade — mark 
“Thermofriz” under registration Num- 


ber 283711/B in Class 19 in respect of 


A.L R. 


non-metallic fibre boards for use as 
building material for ceiling and panell- 
ing, that the same had been widely ad- 
vertised having been written in a spe- 
cial style and the plaintiff had acquir- 
ed a distinctive reputation because of 
the superiority of their goods, 


However, the defendant. Shri Mohan 
Rai trading as Vijay Udyog fraudulen- 
tly and dishonestly adopted the trade 
mark THERMOFRIZ in order to gain 
undue advantage of the reputation of 
the plaintiff and started passing off his 
inferior goods as that of the plaintiff. 

2. During the pendency of the suit, 
one Vinod Kumar Bhuwalka, sole pro- 
prietor of firm styled M/s, Vijay Chemi- 
cals moved an application under 
O.: XXII Rule 10 read with Section 151 
of the Civil P, C. (hereinafter referred 
to as the Code), being I. A. No. 1005/80, 
for substitution in place of the original 
plaintiff on the ground that the plain- 
tiff-company had, by a deed of assign- 
ment executed on 30th November, 1979, 
assigned all proprietary rights, title and 
interest in the registered trade mark 
“Thermofriz” to him along with its good- 
will, It. was urged that all the rights 
arising under the aforesaid registered 
trade mark had thus devolved on him 
and he had become entitled to use the 
same in his own name instead of the 
plaintiff-company and was also entitled 
to take all actions against the persons 
infringing the said trade mark including 
the defendant. This application was op- 
posed by the defendant, inter alia, on the 
ground that having assigned the trada 
mark to Shri Vinod Kumar Bhuwalka, 
the plaintiff ceased to be dominus litus 
and as such they were not entitled to 
continue with the suit and their name 
be struck off the plaint. Of course, tha 
applicant was put to proof of the alleg+ 
ed assignmenf, i 

3. On Ist May, 1980, the learned 
counsel for the defendant, Shri Anoop 
Singh stated that he had no objection to 
the substitution of the petitioner i, €e,’ 
Shri Vinod Kumar Bhuwalka in place 
of the existing plaintiff subject to all 
just exceptions and without prejudice 
to the rights of the parties to raise any 
plea according to law and an order 
was made accordingly. 

4. The defendant has now come up 
with this application under Section 151 
of the Code. He has raised an objection 
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that the present plaintiff has no right 
to continue with this suit for the fol- 
lowing reasons: i 

1. The suit is based on tort and as 
such there could be no assignment of 
the right to sue for damages under law. 


2. The plaintiff cannot be substituted 
in a sult for perpetual injunction which 
. is a discretionary relief and arises out 

of the tortious act, i 

3. The plaintiff cannot continue with 
the present suit on the same cause of 
‘action, the said cause of action having 
lapsed on the original plaintiff ceasing 
to exist, 

4, The right to sue could not be as- 
signed under law, 


5. In reply counsel for the present 
plaintiff has asserted that all these ob- 
jections were open to the defendant in’ 
opposition to his application for sub- 
stitution under Order XXII Rule 10 of 
the Code and he not having raised the 
same was debarred from raising any 
fresh ground of objection. Further, 
according to him, the petitioner having 
been already substituted in place of tha 
original plaintiff’ the question of re- 
jection of the plaint does not arise, On 
merits it is contended that rights under 
the trade mark in question having been 
assigned to the present plaintiff, he had 
acquired all rights to continue with the 
present suit and the Court, having al- 
ready exercised its discretion in favour 
of the plaintiff by substituting him, was 
precluded from entertaining any such 
plea. He asserts that the cause of 
action is continuing one and even other- 
. wise he is entitled to continue with the 

present suit. 


6. I have heard. counsel for the par- 
ties at length and bestowed my 
careful thought and considera- 
tion on the points canvassed during 
the course of arguments. The learned 
counsel for the plaintiff has, at the out- 
set, canvassed that the defendant ought 
to have raised the objection to the 
right of the present plaintiff to proceed 
with the litigation when application 
was made by him for substitution under 
Order XXII Rule 10 of the Code and 
he cannot be permitted to take the ob« 
jection at this stage, i e., after his sub- 
stitution as plaintiff. In other words, 
the defendant cannot, in one breath, 
say that he has no objection to the sub~ 
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stitution of the present plaintiff in 
place of original plaintiff but in the 
next breath urge dismissal of the suit 
on the ground that there could be no} 
assignment of mere right to sue This 
according to him, amounts to approba- 
tion and reprobation which is not per- 
missible under law, I would have 
surely accepted this argument at its 
face value but for the reason that the 


defendant simply, stated no ob- ` 
jection so far as substitution of 
the present plaintiff on the ground of 


assignment of trade mark was concern- 
ed. However, he made it abundantly 
clear that it would be without prejudice 
to his rights in the suit. It will, inter 
alia, imply that he can put forward ‘all 
the defences to non-suit the plaintiff 
which are open and available to him 
under the circumstances, It is perti- 
nent to note that the application itself 
was for substitution of the present plain- 
tiff and not for mere addition. So 
the original plaintiff had to go in any 
case. Jt is, of course, true that Rule 10 
of Order XXII is enabling one and is 
based on the principle that the trial of 
a suit cannot be arrested merely by re- 
ason of a devolution of interest of the 
party in the subject-matter of the suit. 
So, the person acquiring the interest 
may pick up the thread and continue 
the suit with the leave of the Court but 
if he does not choose to do so, the suit 
can well be continued with the original 
party. Of course, the person acquiring 
the interest will be bound by or can 
have the benefit of a decree as the case 
may be. However, it was a matter 
which should have been taken into con- 
sideration by the present plaintiff before 
rushing to the Court for substitution. It 
may be that the defendant was clever 
enough not to object to the substitu- 
tion of the present plaintiff in Meu of the 
original plaintiff as he could well foresee 
the disability on the part of the present 
plaintiff in continuing the suit as a 
whole or in part. Anyhow, the order 
of this Court dated Ist May, 1980 on 
I. A. 1005/80 is quite explicit and un- 
equivocal in terms, in that, substitution 
was allowed subject to all just excep- 
tions and. without prejudice to the 
rights of the parties to raise any pleas 
according to law. Even otherwise, 
from the mere fact that a person has 
been substituted ih lieu of the original 
plaintiff, it cannot be inferred or taken 
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for granted that he is entitled to every 
relief claimed in the suit as a matter 
of right. Certainly substitution in itself 
does not confer any such right. So, it 
was for the plaintiff to have considered 
all these aspects and the consequence 
as flowing from his substitution in place 
of the original plaintiff before making 
the aforesaid - application, He cannot 
now cry over spilt milk, i 


7. The principal objection raised by 
the defendant in this application is that 
the suit it based on tort, namely, in- 
fringment of registered trade mark of 
the original plaintiff and damages sus- 
tained by the plaintiff on that account, Of 
course, an action for passing off is- also 
. {Incorporated in the plaint, So, the same 
was not an actionable claim and being 
a mere right to sue could nof be assign- 

. ed. Reference in this context has been 
made to clause (e) of Section 6, Trans- 
fer of Property Act which says that a 
mere right to sue cannot be transferred. 


Thus, action for damages in tort is not- 


transferable, it not- being in the nature 
of a debt or beneficial interest in any 


immovable property. It does not amount . 


to even a right or interest in any pro- 
perty as such, This distinction has been 
drawn very clearly in a number of 
reported decisions, In Glegg v, Bromley, 
(1912) 3 KB 474, Mrs, Glegg was a pla- 
Intiff in an action against lady Bromley 
for slander. She, being at the time 
largely indebted to her husband, on 
May 21, 1910, executed in his favour a 
deed of assignment, whereby, after re- 
citing that he had requested her to giva 
him further security which she had 
agreed to do, she assigned to him “all 
that the interest, sum of money, or pre~ 
mises to which she is or may become 
entitled under or: by virtue of any 


verdict, compromise, or agreement which’ 


she may obtain, or to which she may 
become party in or consequent upon the 
said action or otherwise howsoever, 
under or by reason of the same, to hold. 
the same ......... wee. Subject to redemp- 
tion on payment of all moneys due to 
him’ ; i 


8. Subsequently, the action brought 
by Mr: Glegg against the defendant re- 
sulted in a verdict for her. One Mr. 
Hay against whom too Mr. Glegg had 
brought an action for false representa- 
tion and against whom her suit had 
been dismissed, thereupon instituted 


A.LR. 
garnishee proceedings against the de- 
fendant to attach the amount of 
damages recovered by Mrs, Glegg in 
satisfaction of the costs due to him in 
his suit. Mrs, Glegg’s husband: also 
claimed to be entitled to those damages 
under the assignment from his wife to 
him, It was held that the assignment 
was not an assignment of a mere ex- 
pectancy, or of a cause of action, but 
was an assignment of property, that is, 
of the fruits of an action as and . when 
recovered, and that it was consequently 
not void, Fletcher Moulton, L. J, while 
dealing with this aspect of the matter 
observed 3 

“We are all agreed that you cannot, 
assign a cause of action for a -personal 
wrong, and I am not sure that some of 
the words here might not bear a mean- 
ing which would cover such an assign- 
ment ras aiaro .«. It is clearly ` in- 
tended to assign the fruits of the action 
so that whetever benefit comes from the 
action shall go to Mr. Glegg by way of 
further security, but there is nothing 
which gives him the right to’ intervene 
in the action or which is in any way 
against public policy.” — 

9. This view was adopted in Rajama- 
nickam Chetty v; Abdul Halim, AIR 
1941 Mad 389,: In that case the plain- 
tiff had asked for a decree for Rupees 
15,000/- as damages flowing from the - 
wrongful termination of a lease in his 
favour and the entry upon the leased 
premises by the defendants, It was 
held thats 

“There cannot be an assignment of a _ 
suit which has been filed for the pur- 
pose of recovering damages, either in 
contract or in tort. It is lawful, how- 
ever, for a plaintiff in a pending suit to — 
assign the benefit which he may obtain 
under the decree to be passed in the 
suit; but this does not give the assignee 
of the fruits of the action the right to 
interfere in proceedings in the action.” 


10. Reference be also made in this 
context to Abu Mahomed v, S.Q 
Chunder, (1909) ILR 36 Cal 345, where- 
in Maclean, C, J., saids 

“If we Took at Section 3 ‘an “actiona- 
ble claim” means ʻa claim to any debt’; 
but this is not a claim to any debt; this” 
is a claim to damages of an wunascer- 
tained amount resulting from a’ breach 
of contract on the part of one. of the 
parties to that contract, Is it then a 
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“claim to -any beneficial interest in 
‘moveable property not in the posses- 
sion, either actual or constructive of the 
claimant, which the Civil Courts re- 
cognise as affording. grounds for relief, 
whether such debt or beneficial interest 
be existent, accruing, conditional, or 
contingent? I do not think that we 
can properly bring.a mere claim for 
damages for breach of contract within 
those words, Now, if it does not fall 
within the definition of “actionable 
claim,” what is it except a mere right 
to sue, a mere right to sue for damages 
resulting from an- alleged breach of con~ 
tract? It seems to me that it is not any- 
thing more or less than that; and if so, 
that cannot be transferred,” 


11. Thus, it is settled law that a righf 
to sue for damages’ — umascertained 
damages consequent upon a_ breach 
of contract or on tort does not consti- 
iute an actionable claim and as such ił 
is not transferable being expressly for- 
bidden by clause (e) of Section 6 of 

` Transfer of Property Act, ` 


12. What then is the position in the 
instant case? A reference to the deed of 
assignment seems to be absolutely 
necessary, The relevant portion there- 
of is extracted below for ready referm 
ence 4 


Saeta the Assignor hereby assigns 
and transfers to the Assignee all that 
the trade mark mentioned in the Sche- 
dule hereunder written together with 
its goodwill to hold the same unto the 
Assignee and its successors absolutely,” 


13. The schedule, inter alia, covers 
the trade mark ‘Thermofriz’ bearing 
registration No, 283711B in Class 19 
with respect to nori-metallic fibre 
boards for use as building material for 
ceilings and panelling which is the sub- 
ject-matter of the suit, Manifestly, 
there is an assignment of registered 
trade mark by the original plaintiff in 
favour of the present plaintiff along 


with its goodwill. Section 28 (1) of the - 


‘Trade and Merchandise Marks Act 
(hereinafter referred to as the Act) con- 
fers on the registered proprietor an ex~ 
clusive right to the use of the trade 
mark in relation to the goods in respect 
of which the trade mark is registered 
and to obtain relief in respect of in- 
fringement of the trade mark. Thus, the 
owner of registered trade mark has a 
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proprietary interest therein. In other 
words the registered trade mark is 


looked upon as property and it can be 
assigned or transmitted whether with 
or without the goodwill of the business 
concerned, (See Secs, 36 and 37 of the 
Act), Hence there can be no doubt that 
assignment of the trade mark as such 
along with goodwill attached thereto by 
the original plaintiff ig favour of the 
present plaintiff is perfectly legal and 
valid and as such it will fall within the 
ambit of Rule 10 of Order XXII of the 
Code which provides for all cases of 
assignment, creation or devolution of 
interes} during the pendency of a suit, 
of course not falling within the scope 
of the previous Rules of tHe Order such 
as Rr, 2, 3, 4, 7 & 8, l 

14. The submission of the learned 
counsel for tha defendant, however, is 
that having obtained proprietary rights 
in the trade mark by assignment, the 
plaintiff is simply entitled to institute a 
fresh suit for infringement of the trade 


: mark if and when the same is infringed 


in future, but he has no right to con- 
tinue with the instant suit, This argu- 
ment, to say least, overlooks the very 
purpose and object of Rule 10 O. XXO 
which, as observed earlier, ig enabling 


one and entitles the transferee or assi- 


gnee of the subject-matter of the suit 
to continue the same with the permis- 
sion of the Court, All that is required 
is that the interest. must be an interest 
in the subject-matter of the suit i, e, 
not merely with regard to right to sue 
There may be cases where the assign- 
ment is merely of a right to sue, There 
may be cases where the assignment is 
of property with the right to sue and 
there may yet be another class of cases 
where the assignment relates to future 
property with or without right to sue. 
In any case of transfer of a mere right 
to sue, a transferee cannot claim’ to 
come in under Order XXII, Rule 10 of 
the Code, but in the case of thè trans- 
fer of the subject-matter of the suit the 
position would be different, The case 
of a person who gets a transfer of the 
subject-matter of the suit in praesenti 
must stand differently from the case of 
a person whose transfer becomes ef- - 
fective in future, when what is trans- 
ferred is really the fruits of a decree, 
That is Because the right to property 
comes into existence later and until 
then no claim to seek to be impleaded 
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under Order XXII Rule 10 would arise, 
Such are cases where parties assign not 
the subject-matter of the suit itself buti 
assign the ultimate decree that may 
be passed in the suit. (See Velayudhan 
v. Sankarasubba Iyer, ILR (1974) 2 
Ker 19). 


15. The instant is clearly a case of a 
right in the. subject-matter in praesenti 
and as such the assignee can certainly 
go ahead with this suit so far as in 
fringement is concerned, Needless to 
say that an infringement of a registered 
trade mark is a continuing breach and 
it is not the case of the defendant thaf 
he is no longer persisting in the in~ 
fringement of the plaintiffs trade mark, 
' |Hence, the suit for relief of injunction 





on the basis of infringement/passing 
off shall continue, 
` 16, Different considerations would 


however, arise so far as relief for ren- 
dition of accounts and damages is 
concerned. That cause of action was 
personal to the original plaintiff and it 
lapsed on his ceasing to be a plaintiff. 
As observed earlier, there could be. no 
assignment of the same in favour of 
the present plaintiff. Faced with this 
situation, the learned counsel for the 
plaintiff came forth with the agrument 
that the term ‘goodwill’ will cover a 
claim for damages 
fringement. However, I do not agree, 
No doubt ‘goodwill’ constitutes an asset 
of a business like all other assets, for 
instance, stock-in-trade, tools, machi< 
nery etc, It may indeed be very valua- 
ble property although intangible and is 
as much transferable or saleable as any 
other asset. Of course, the word ‘good 
Iwill? is very difficult. to define although 
its nature has been stated many a time, 
The matter was fully considered in 


Commrs, of Inland Revenue v, Muller & | 


Co.’s Margarine Ltd., 1901. AC 217 (223), 
Lord Macnaghten said? 


“It is very difficult, as if seems to 
‘me, to say that goodwill is not property. 
Goodwill is bought and sold every day. 

. It may be acquired, I think, in any of 
the different ways in which property is 
usually acquired, When a man has got 
it he may keep it as his own. He may 
vindicate his exclusive right to it i? 
necessary by process of Iaw, He may 
‘dispose of it if he will—of course, un- 
der the conditions attaching to property 
of that nature ses... «.. What is good- 


.will is worth nothing unless 


based on past in-. 


- ALR, 

will? It is a thing very easy to describe 
very difficult to define, It is the benefit 
and advantage of the good name, re- 
putation, and connection of a business. 
It is the attractive force which brings 
in custom, It is the one thing which 
distinguishes an old established  busi- 
ness from a new business -at its first 


start, The goodwill of a business must 


emanate from a particular centre or 
source. However, widely extended or 
diffused its influence may be, good- 
it has 
power of attraction sufficient to bring 
customers home to. the source from 
which it emanates, Goodwill is com- 
posed of a variety of elements, It dif- 
fers in its composition in different 
trades and in different businesses in the 
same trade, One element may pre- 
ponderate here and another element 


there, To analyse goodwill and split 
it up into its component parts, ‘to 
pare it down as the Commissioners 


desire to do wntil. nothing ig left 


but a dry residuum ingrained in 
the actual place where the business 
is carried on while everything else 
is in the air, seems to me to be as 
useful for practical purposes as it 
would be to resolve the human body 
into the various substances of which 
it is said to be composed. The goodwill 
of a business is one whole, and ina 
case like this it must be dealt with as 
such, For my part, I think that if there 
is one attribute common to all cases of 
goodwill it is the attribute of locality. 
For goodwill has no independent exis- 
tence, It cannot subsist by itself, It 
must be attached to a business, Destroy 
the business, and the goodwill perishes 
with it, though elements remain which 
may perhaps be gathered up and be re- 
Vived agaln...ccccccsccrse” f 


17. The Supreme Court in Civil Ap- 
peal No. 1201 of 1966 in an unreported 
fudgment Khushal Khengar Shah v. Mrs. 
Khorshedbanu Dadiba Boatwalla dated 
February 12, 1970, has laid down: . 

“Tha goodwill of a business is how- 
ever an intangible 
whole advantage of the reputation and 
connections formed with the customers 
together with the circumstances which 
make the connection durable. It is that 
component of the total value of the un- 
dertaking which is attributable to the 


asset being the ~ 


1981 


ability of the concern to éarn profits 
over a course of years because. of its 
reputation, location and other features,’ 


18. Thus, goodwill, by and large, 
covers every advantage which will at= 
tract the customers to purchase a par 
ticular product on account of its reputa- 
tion, quality etc, and -the transfer. of 
goodwill confers on the transferee the 
exclusive right to represent himself as 

g on such a.business and as 
against the transferor the exclusive 
right to use the name under which the 
business has been carried on, In other 
words, the assignor of the trade mark 
along with goodwill is not entitled to 
use the same any more in relation to 
his own products, However, by no 
stretch of reasoning can its scope be 
jextended so as to include even past 
causes of action which had accrued to 
the transferor or assignor of a trade 
mark. There is neither any basis nor 
any justification for such an unlimited 
construction. This argument of the 
plaintiff's counsel, therefore, is devoid 
of any substance, a” 0 Mees a 


19. To sum up, therefore, I hold that 
the present plaintiff in this suit can 
surely continue with the same as re- 
gards reliefs (a) & (b) of the plaint. 
However, he is not entitled to go ahead 
with the suit in respect of reliefs (c) and 
(d). This application is disposed of ac- 
cordingly, but no order is made as to 


7 Loo 


20. The case be now listed before De- 


puty Registrar for further directions on 


31-1-1981, 
‘l/s Application disposed 
© 1" =- of accordingly. 

vs 

a A E 


‘AIR 1981 DELHI 391 
B, N. KIRPAL, J, 


Raunaq Raj and another, Petitioners 
v. Appellate Officer under the Evacuee 
Interest (Separation) Act, 1951, New 
Delhi and others, Respondents, ` i 
i Civil Writ No. 380 of 1972, D/- 14-4- 
981, we 

(A) Evacuee Interest (Separation) 


Rules (1951), R. 11D, (10), (11), (c) (12) ` 


— Appellate Officer setting aside auc- 
GY/GY/D196/81/PGS 
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tion sale at instance of objectors — Ob- 
jectors not taking part in sale — No ir- 
regularities or fraud caused in conduct 
of sale — Order of Appellate Officer 
would not be justified. 


The appellate court would not be 
Justified in setting aside the auction sale 
at the instance of the objectors that the 
property had been sold at a price less 
than the reserve price, when the high- 
est bid which was less than a reserve 
price was accepted by the custodian 
who was one of the beneficiaries of the 
sale and was satisfied that the price of- 
fered was reasonable as it was not for 
the Appellate Officer to have come to 
a different conclusion, The adequacy or 
inadequacy had to be considered not by 
the Appellate Officer but by the bene- 
ficiary namely, the custodian, If the 
custodian was satisfied that the amount 
offered was reasonable and acceptable, 
neither the competent officer, nor in ap- 
peal the Appellate Officer could set 
aside the said decision, AIR 1970 SC 
2037, Rel, on, (Pare 18) 


Further the sale would not be set 
aside merely because at a later date a 
higher offer may be received, (Para 18) 


Further, in such a case, the sale could 
not be set aside when there was no ir- 
regularities or fraud in the conduct of 
the sale, — = (Para 18) 

Further, in such a case, the objectors 
who had not taken part in the sale 
would not be entitled to raise objection 
to such sale, (1981) 43 Pun LR (D) 42, 
Rel, on, (Paras 18, 20) 


(B) Evacuee Interest (Separation) - 
Rules (1951), R, 11D (15) (a) — Objec- 
tion to auction sale filed beyond period 
prescribed under — Explanation given 
by objectors that they were not aware 
of confirmation of sale — Such expla- 
nation could not be a valid ground for 
condoning delay — If objectors were 
aware of fact that auction had taken 


_ place, it was their duty to have found 


as to when sale was confirmed, (Limita- 
tion Act (1963), S. 3). (Para 19) 


(C) Civil P. C. (5 of 1908), Order 41, 
R. 33 — Appellate Officer setting aside 
auction sale without giving any finding 
on question of fraud in conduct of sale 
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— Disputes between parties were very 
old — Case could not be remanded to 
' Appellaet Officer at later stage, (Para 20) 


Cases Referred : Chronological Paras 


AIR 1981 Delhi 48. 17 
(1981) 43 Pun LR (D) 42 16, 18 
AIR 1970 SC 2037 18 
P. N. Talwar, for Petitioners} RKE 
Anand and Maheshwar Dayal, for Re- 
spondents, | . - 
ORDER :— The petitioners are the 


auction-purchasers of land measuring 
983 square yards out of Khasra Nos 
173, 174 and 175 of Sadhora Kalan, 
Subzi Mandi, Delhi and in this writ 
petition are seeking to challenge the 
order of the Rehabilitation Authorities 
whereby the said sale in their favour 
hee been set aside, ; SEA: 


2. The aforesaid property was held 
by the Custodian of Evacuee Properties, 
‘under the provisions of Administration 
of Evacuee Property Act, 1950, as an 
evacuee property, Subsequently respon- 
dent No. 4, 
claimed that he had 1/6th share in thè 
said property and that share was not 
an evacuee property. The Custodian ac- 
cepted this, plea, He held that 1/6th 
share of the aforesaid land, on which 
land superstructure had been construct~ 
ed, was not an evacuee property and the 
remaining 5/6th share, however, belong- 
ed to oe Custodian as evacuee Be 
perty, 


3. The said composite property, in 
which there were evacuee and non- 
evacuee interests, had to be dealt with, 
- for the purposes of separation of the 
said interests, under the provisions of 
the Evacuee Interest (Separation) Act, 
1951 (hereinafter referred to as ‘the said 
Act’), The Competent Officer by his 
order dated 22nd June, 1966, on infor- 
mation having been received from the 
Custodian of Evacuee Property, also 
held that respondent Na 4 had 1/6th 


-share in the property. Steps were there- | 


after taken for the separation of the 
evacuee interest, 


e a pea i con et TA 


4. The Competent Officer, af the first 
instance, called for a valuation report 
The Valuation Officer valued the pro- 

perty at Rs, 1,96,600/-, On 26th April, 


, Raunaq Raj v. Appellate Officer, E, I, (Separation) Act, 1951 


Aftab Ahmed Multani, . 


A. LR. 


1967 respondent No. 4 made a statement 
before the Competent Officer accepting 
the aforesaid valuation. One of the ` 
modes of separation of interests pro- 
vided under Section 19 (a) (iii) of the 
said Act is for the property being sold 
and the sale proceeds being distributed 
between the Custodian and the non- 
evacuee claimant in proportion to their 
shares, Rule 11B of the Evacuee Inter- 
est (Separation) Rules, 1951 (herein- 
after referred to as ‘the said Rules’) also. . 
refers to the mode of separation of in- 
terest of evacuee, In the case where the 
evacuee’s share is valued at more than 
Rs, 15,000/-, one of the modes of sepa- 
Tation of interest which is prescribed is 
by the sale of the property and distri- 
bution of its proceeds. This is to be re- 
sorted to only if the property cannot be 
reasonably and conveniently partition- 
ed or transferred to the non-evacuee 
claimant on payment by him of the 
amount assessed in respect of the share 
of the evacuee in the property, In the 
present case it was found. that neither 
was it possible to partition the property 
nor could the same be transferred to 
the non-evacuee claimant and, therefore, 
the only method by which the interests 
could be separated was by sale of the 
said property, 


5. The sale of composite property is 
to be carried out in the manner pre- 
scribed by Rule 11D of the said Rules. 
The said Rule, inter alia, provides for 
property being sold by public auction, 
inter alia, through an approved auc- 
Honeer, The Rule provides for procla- 
mation of sale being prepared and the 
notice of the intended sale being given 
at least 15 days before the proposed 
sale, It is also provided that one copy. 
of the notice is to be affixed on a con~ 
spicuous part of the property to be sold. 
Sub-rule (10) of Rule 11D provides that 
every such sale shall be subject to a 
reserve price being fixed by the Com- 
petent Officer at such rate which shall 
not be less than 90% of the value of 
the property. Sub-rule (11) provides for 
the acceptance of the bids. Sub-cl. (c) 
provides that if the highest bid which is 
received falls short of the reserve price, 
the Competent Officer may with the ap- 


- proval of the Custodian accept such bid 


notwithstanding that such bid is less 
than the reserve price. Sub-rule (12) 
provides for objections being filed to the 


1e 
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sale, The relevant portion of the said 
sub-rule reads as under 4 


*(12], (a) Where a person desires that 
the sale of any property made under 
sub-rule (11) in which he has an inter- 
est should be set aside because of any 
material irregularity or fraud in the 
conduct of the same he may make an 
application to that effect to the Com- 

(b) Every application for setting aside 
a sale under this rule shall be mada 
within seven days from the date of ac- 
ceptance of the bid, ea) 
_(c) If, after consideration of the facts 
alleged, the Competent Officer is satis- 
fied that any material irregularity or 
fraud has been committed in the publi- 
cation or the conduct of the sale he 
may make an order that the property, 
be re-auctioned 1 l i 


Provided that no sale shall be set 
aside unless upon the facts proved, the 
Competent Officer is satisfied that the 
applicant sustained substantial injury 
by reason of the material irregularity, 
or fraud as the case may be,” 


6. The only other provision which is 
relevant for the purpose of this case, is 
Rule 11E (3) (a): which, inter alia, pro- 
vides the manner of the delivery of pos< 
session where any property has been 
sold and the same is in occupation of a 
tenant or an allottee, Sub-clause (b) of 
sub-rule (3) of Rule 11E further pro- 
vides that an authorised occupant of tha 
composite 
to be evicted, excepf on the grounds 
contained therein, by the purchaser for 
a period of two years from the date of 
sale or transfer, i 


pm oot mee, a 


rr 

7. The market value of the Iland be- 
ing Rs. 1,96,600/-, the reserve price of 
this was fixed at 90% ie, at Ru- 
pees 1,76,400/-. The property was first 
listed for auction on 24th October, 1968. 
No bid was received and the auction 
was postpuned to 6th November, 1968. 
On that date the highest bid which was 
` received was for Rs, 1,11,000/-. By order 


dated 29th May, 1969 this bid was no- 


accepted by the Competent Officer. The 
property was again listed for auction on 
14th November, 1969, The highest offer 
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which was received was for Rs. 95,000/~. 
This bid was also rejected by its Com- 


. petent Officer by his order dated 9th 


April, 1970, 


8. In the Sunday Standard of 27th 
September, 1970 a public notice was 
printed which, inter alia, advertised the 
auction of the property in question on 
9th November, 1970, At that auction the 
highest bid was of the petitioners, Ac- 
cording to the bid sheet the terms and 
conditions of the sale were announced 
at the spot before the commencement 
of the auction, This shows that, as per 
the bid sheet, the sale was conducted 
at the spot A-number of persons parti- 
cipated in the auction and the peti- 
tioners gava the highest. bid of Ru- 
pees 92,000/-, This bid was provisionally - 
accepted subject to the approval of the 
Competent Officer, As the highest bid 
was less than the reserve price the mat- 
ter was referred by the Competent Offi- 
cer to the Custodian. Vide his letter 
dated 20th November, 1970 the office of 
the Custodian gave its approval to the 
sale at the said price of Rs. 92,000/-, It 
was observed that the property was in 
the occupation of the tenants who were 
paying norhinal rent and it would not 
be possible to evict them and, therefore, 
an outside bidder i.e. a person other 
than an occupant, would not be interest- 
ed to invest in the property, It may 
here’ be mentioned that the petitioners 
are, along wih a number of other per- 
sons, occupants of the portion of the 
building on the said land. By order 
dated 24th November, 1970 the Compe- 
tent Officer accepted the said bid. A let= 
fer was issued asking the auction-pur- 
chasers, namely, the petitioners to depo- 
sit the balance amount, The balance 
purchase price of Rs, 82,500/- was deposit- 
ed by the petitioners vide a challan: 
dated 8-12-1970. By order dated 19th 
December, 1970 the Competent Officer 
confirmed the bid and directed that sale 
certificate be issued in favour of the 
petitioners, On 30th December, 1970 re- 
spondent No. 4, the non-evacuee claim- 
ant, filed an application before the Com- 
petent Officer. In the application it was, 
inter alia, stated that as the aforesaid 
land had heen auctioned the claimant 
was entitled to 1/6th share of the sale 
proceeds which came to Rs. 15,333/-. 
Prayer was made by respondent No, 4 
tha? the aforesaid amount should be 


‘paid to him by the Competent Officer. 
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9. On 1st March, 1971 respondents 5 


to 8 filed objections before the Compet~. 


ent Officer, These objections were filed 
under Rule 11D (12) (a) of the said 
Rules, There were four objectors, It 
was contended by them in the objec- 
tions that the objectors were entitled to 
transfer by allotment at the reserve 
price that portion of the building on the 
land in question which was in their re~- 
spective occupations. It was also stated 
that the bid of Rs, 92,000/- had been ac- 
cepted on fraudulent representation 
having been made by the purchasers 
and the Custodian’s staff who were in 
league with each other, It, was also con- 
tended that the property has been sold 
at a price less than the reserve price 
and further. the sale was fraudulent and 
there were also material irregularities 
as the sale was not held at the spot and 
it was further contended that a ficti- 
tious bid list had been prepared in 
favour of the petitioners herein. It was 
also contended that the objectors had 
suffered substantial and irreparable in- 
jury by having been deprived of their 
right to purchase the property at a 
figure higher than what it had been 
transferred for. Being conscious of the 
fact that the objections had to be filed 
within the period of limitation, it was 
contended that the objectors came to 
know of the confirmation of sale only 
on Saturday, the 27th February, 1971 


from the petitioners herein and, there- 


fore, taking the date of confirmation of 
the sale to be from the date of know- 
‘ ledge of the objectors the objections 
were stated to be within limitation, 


10. The aforesaid objections were 
filed before the Competent Officer on 
Ast March, 1971. On the said objections 
the Competent Officer noted as fol- 
lows: aoe 


“The objections are belated, henca 


filed,” = 


Against the said rejection an appeal was 
filed. The aforesaid appeal was heard 
and decided by Shri G, C. Mogha, Ap- 
pellate Officer on 18th January, 1972. It 
was held by the Appellate Officer that 
the objections filed by the objectors had 
been dismissed by the Competent Offi- 
cer without the objectors being given an 
opportunity of being heard. On this 
ground it was observed that the order 
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of the Competent Officer was improper 
and liable to be set aside, It was .con- 


‘tended -by the  petitioners-herein that 


the objectors had no locus standi to file 
any objections as no substantial injury 
has been suffered by them by reason: of 
any material irregularity or fraud, No 
finding was given by the Appellate Off- 
cer with regard to this contention. It 
was merely noted that with regard to 
the allegations made by the objectors © 
the Competent Officer had not given any 
finding and nothing could be said about 
the said allegations made by the object- 
ors at this stage, The Appellate Officer, 
however, took note of an application 
dated 26th October, 1971 which was pre- 
sented before him, In the said applica- 
tion it was stated by the objectors that 
they were ready to give an initial bid 
of Rs, 1,20,000/- and were ready to de- 
posit 1/5th of their initial offer-if they ` 
were given 30 days’ time to deposit. 
The validity of- this offer was contested 
by the petitioners herein, It was ob- 
served by the Appellate Officer that 
such offers were not to be entertained. 
because they lead to mar the sanctity 
of public auctions. The Appellate Officer. 
nevertheless observed as follows:— : 

“However, there are allegations of 
fraud in the conduct of the sale and the 
highest bid received is much below the 
reserved price, there is some justifica- 


‘tion to entertain such an offer which in 


itself gives a higher start of Ru- 
pees 28,000/-.” g ink. Ba 
With the aforesaid observations, the Ap- 
pellate Officer set aside the 
favour of the petitioners herein and 
directed that the property be put to 
auction with a starting bid of Ru- -> 
pees 1,20,000/- provided that 1/5th of ` 
the said amount was deposited by the 
objectors within one month with the 
Competent Officer along with the sale 
expenses. If was further observed that 
jf this was not done by the objectors 
then the sale in favour of the . peti- . 
tioners herein would stand and would 
be finalised. The aforesaid deposit of 1/5th. 
of Rs. 1,20,090/- was not made within one 
month. An application was filed on 11th 
February, 1972 asking for extension ‘of 
time by two months. On 18th February, 
1972 another application was filed ask- 
ing for extension of time to deposit _Ru- 
pees 24,000/- ~by-19th February, 1972. 
On 19th February, 1972 the aforesaid 


sale in.. 
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application for extension’ of time was 


allowed ex parte, and without notice to. 
by the Appel- - 


the petitioners herein, 
late Officer. He extended the period of 
making the deposit by one day, as Ru- 
pees 24,000/- had been deposited within 
that time. 


11. The present writ petition has now 
been filed by the auction-purchasers 
. challenging the aforesaid order dated 
18th January, 1972 passed by the Appel- 
late Officer whereby the sale in their 
favour had been set aside, The only 
‘question which arises for consideration 
in this petition is whether the Appellate 
Officer was justified in setting aside the 
sale at the instance of the objectors, 


12, From the facts enumerated above 
it ig clear that, admittedly, the objec- 
- tions were filed beyond the period of 
limitation prescribed by the Rules 
These objections, were rejected by the 
Competent Officer, possibly without giv- 
ing a hearing to the objectors, on the 
ground that they had been filed beyond 
time, The Appellate Officer found that 
the objections had been rejected without 
affording the objectors an opportunity 
of being heard: Ordinarily, in view of 
such a finding he could have set aside 
the order and remanded the case to the 
Competent Officer. for a fresh decision 
after affording the objectors an oppor- 
tunity of being heard. The Appellate 
Officer did not choose this course. The 
Appellate Officer also did not decide the 
objections raised by the petitioners 
heréin to the effect that the objectors 
had no locus standi to file the objec- 
tions and further that the objectors had 
` not been able to show that any sub- 
stantial injury had been sustained by 
them. Without giving a finding on any 
of these points, and without holding 
thag there had been any material ir- 
regularity or fraud in the conduct of 
the sale, and by entertaining a fresh 
bid of Rs. 1,20,000/-, the sale in favour 
of- the petitioners herein was set asida 
.by the Appellate Officer, 


13. Impugning the aforesaid order, it 
is firstly contended by the petitioners 
that the objectors, who are respondents 
in this petition, had no lecus standi to 
file the objections, In this connection it 

- Is submitted that the objectors did not 
have any interest in the property and 
as sguch they were not entitled to file 


objections under Rule 11D -(12) (a). The 
said sub-rule entitles a person to file 
objections with regard to the sale of any . 
property in which he has an interest. 
The said sub-clause would mean that 
without any interest in the property, 
which is the subject matter of sale, ‘a 

person cannot raise an objection. It is ` 
admitted that the objectors are in occu- 
pation of the building which has been 
constructed on the land in question. The 
objectors cannot be regarded as com- 
plete strangers to the property being 
put to sale, The objectors, to my mind, 
do have an interest in the property be- 
ing put to sale. It may be that that in- 
terest, namely, the right to occupy the 
property, may not be affected by the - 
sale, The opening portion of sub-r, (12) 
(a) is- not. concerned with the ‘interest 
being affected by the sale. It gives a 
right to a person.to file objections if 
that person has an interest in the pro- 
perty. The interest referred to is with 
regard to the property and not with re- 
gard to the sale thereof, In my opinion, 
therefore, the objectors who were in 
occupation of portion of the building on 
the land in question which was being 
sold would be regarded as persons who 
had an interest in the property being 
sold. ; 


l4; Even though the objectors may 
have an interest in the property which 
was being sold, their objections for set- 
ting aside of the sale cannot succeed un- 
less they prove that they suffered sub- 
stantial injury as a result of any mate- 
rial irregularity or fraud being commit- 
ted with regard to the conduct of the 
gale, In other words, the objectors have 
to prove two things, (1) that there has 
been any material irregularity or fraud, 
and (2) as a result thereof they have 
suffered substantial injury. If any of 
these two conditions is not satisfied 
the sale cannot be set aside - 


15. In my opinion neither of. these 
two conditions was satisfied in the pre- 
sent case. The irregularity or fraud 


- which was alleged by the objectors in 


the objections was that the bid had been 
accepted at much below the reserve 
price and, secondly, the sale. was not 
conducted at the spot, It cannot be de- 
nied that the reserve price, which was 
fixed at Rs. 1,76,400/-, was much more 
than the bid of the petitioners, As al- 
ready noticed the property had been 


+ 
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put to auction earlier. The first time the 
highest bid was of Rs, 1,11,000/-. After 
one year, when the property was put to 
auction again, the highest bid which was 
received was for Rs, 95,000/-, Thereafter 
when the property was put to auction, 
after nearly one year, the present bid 
of Rs, 92,000/- was the highest, The 
matter was referred by the Competent 
Officer to the Custodian for the approval 
of the acceptance of the bid under sub- 
rule (11) (c) of Rule 11D, The said sub~ 
rule provides that where the highest 
bid received falls short of the reserve 
price then such bid may be accepted by, 
the Competent Officer, notwithstanding 
that the bid is less than the reserve 
price, if approval is obtained of the 
Custodian. In the present case the ap- 
proval ‘of the Assistant Custodian was 
obtained for the acceptance of the bid 
of Rs..92,000/-, The suggestion on behalf 
of the respondents-objectors is that 
there was a fraud committed in the 
granting of this approval, Except for a 
bald allegation made in this behalf no 
evidence was placed by the respondents 
before any of the authorities, or even 
before this Court which can possibly 
Jead one to the conclusion that the bid 
of Rs, 92,000/- was wrongly accepted by 
the authorities concerned. In the order 
of the Assistant Custodian, giving the 
consent to the sale of the property at 
Rs. 92,000/-, it is stated that as the pro- 
perty is in the occupation of tenants it 
is not likely. to fetch a price better than 
Rs, 92,000/-. It is also noted that as on 
the date of the order, ie. on 20th Nov- 
ember, 1970, no objections had been re- 
ceived to the conduct of the sale and 
nor 
any one. In view of these circumstances 
the bid of Rs, 92,000/- was agreed fo be 
accepted by the Assistant Custodian, It 
will be seen that the beneficiary with 
regard to 5/6th evacuee share in the pro- 
perty was the Custodian, He agreed to 
the bid of Rs. 92,000/-. As already noted 
the non-evacuee sharer also accepted 
the bid when he applied for the money 
to be paid to him. In any case there is 
nothing on the record to show that the 
decision taken by the Assistant Custo- 
dian was in any way bad in law, There 


is also no merif in the contention that 


the property was not put to sale at the 
spot. The bid sheet has been placed on 
the record. The auction was publicised 


by publication in Sunday Standard. on 


had any offer been received from 


A.LR. 


27th September, 1970. The bid sheet 
shows that the property was put to auc- 
tion at the spot, I see no reason to dis- 
believe the statement in the said bid 
sheet, The earlier bid sheets also, when 
highest bids of Rs. 1,11,000/- and Ru- 
pees 95,000/~ were received, have been 
placed on record. They also similarly 
show that the property was sold at the 
spot, The evidence on record, therefore, 
clearly establishes that the sale was 
conducted at the spot and nowhere else. 


` 16. Even if it be assumed that there 
was some irregularity or fraud commit- 
ted in the conduct of the sale, on the 
basis that the property was sold at a 
sum less than the reserve price, can it 
be said that the objectors had suffered 
substantial injury by reason of such a 
sale, In my opinion the answer can only 
be in the negative, As far as the re- 
spondent-objectors are concerned they 
continue to remain in occupation of the 
premises by virtue of Rule 11E (3). Sub- 
rule (3) (h) of the said rule further 
states that the occupant shall not be li- 
able to be evicted by the purchaser for 
a period of two years from the date of 
the sale, The status of the occupant 
does not, in effect, change as a result 
of the sale, Whether the sellers, namely, 
the evacuee and non-evacuee sharers 
have received less or more money can - 
be of no concern to the occupant. In 
this connection referencé may usefully 
be made to a Division Bench decision ‘of ` 
Ahis Court reported as Union of India v. 
Sh. Rallia. Ram, (1981) 43 Pun LR. (D) 
42, In the said case the property was 
sold by public auction. Objections were 
filed to the sale, The objector was an ` 
occupant of the property. The Court 
held that there was a valid publication 
of the sale, Having come to this finding 
it was observed that if the objector did 
not attend the sale if did not concern 
him whether the sale was ‘mock affair’ 
or an ‘organised affair’ The Court fur- 
ther observed that “how does it mat- 
ter to one who does not go to the sale 
that the bidders join hands or outsiders 
do not attend to bid. Nor this ought to 
make any difference fo him that the 
property fetched a low price because of. 
the rains, whether a downpour or a 
drizzle, Mere inadequacy of price, it is 
well established, is nof a ground for 
setting aside the sale.” The bid sheets 
for the earlier auctions further show 
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that the objectors did not take part in 
the earlier auctions also, If the objectors 
do not take part in the auction, I- find 
it difficult to comprehend that they can 
thereafter contend that they have suf- 
fered substantial injury, Injury can be 
suffered) only by a person who took 
part in the sale, which sale was con- 
ducted irregularly or in a fraudulent 
manner, or would be suffered by one 
who was not given a reasonable oppor- 
tunity of taking part in the bid, In the 
present case the advertisement regard~ 
ing the auction had been published in 
the newspapers long before the date of 
auction, I have already held that the 
auction took place at the spot, as is 
evident from the bid sheet, Admittedly 
the respondents objectors did not take 
part in the auction, Nowhere in the ob- 
jections filed before the Competent Off- 
cer was if stated by the objectors that 
they were prevented from taking part 
in the auction. In such circumstances 
the objectors cannot be heard to plead 
that any irregularity or fraud in the 
sale of the property has resulted in a 
substantial injury to them, 


17. Another Division Bench authority 
of this Court in the case of Rajinder 
Singh v, Chakravarti Malhotra, AIR 
1981 Delhi 48, dealing with Rule 92 (3) 
of the Displaced Persons (Compensation 
and Rehabilitation) Rules, which is ana- 
logous to Rule 11D of the present Rules, 
has laid down that unless an intending 
bidder is willing to purchase the pro- 
perty at a higher bid it cannot be said 
that he suffered a substantial injury on 
his being denied an opportunity of bid- 
ding. It was further held in that cas 
at page 51 as follows:— l 


“The proceedings of the auction are 
between the Government as the seller 
and the bidders at the auction as the 
intending purchasers, The rest of the 
world which has not offered any bid at 
the auction are excluded and the auc- 
tion thus became a proceeding between 
two sets of parties and. they were not 
proceedings in rem,” 


On this basis if was held that a person 
who had not taken part in the auction 
had no locus standi to challenge the 
sale.’ In the present case, in the objec- 
tions filed before the Competent Officer, 
it was not stated that the objectors 
were ready and willing to bid at the 
auction which was held and that they, 
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prevented from making such a 
bid. The only averments made in the 
objections in this regard are contained 
in paragraphs 11 and 12 which read as 
under :— 


“11, That on the one hand, by the 
said acceptance of the bid in favour of 
the respondents Nos, 1 and 2 the Ob- 
jectors have suffered a substantial and 
an irreparable injury, by having been 
deprived of their right to purchase the 
property at a figure higher than at 
which it has been transferred to the 
respondents Nos, 1 and 2, and on the 
other hand, the evacuee pool has also 
suffered a fairly high loss by the trans- 
fer of the property at such a low value 
in favour of the respondents Nos, 1 and 
2 

12, That the objectors are all poor 
people and nof in a position to give a 
bid for the property higher than Ru- 
pees 92,000/-, but they and all the other 
occupiers can purchase their shares of 
the property at the price assessed by 
the honourable court,” 


In neither of these two paragraphs is it 
contended that the objectors wanted to 
take part in the auction, Para 12 clear- 
ly indicates that the objectors were poor 
persons and were not in a position to 
give a bid of the property higher than 
Rs, 92,000/-. The reference by the ob- 
jectors being deprived of their right to 
purchase, as made in para 11, is with 
regard to point of time after the bid 
had been accepted. It is evident that on 
the date of. auction the objectors, ad- 
mittedly, did not have enough money to 
give a bid for more than Rs. 92,000/- 


were 


‘and it is possibly for this reason that 


they did not take part in the auction, 
If this be so they have no right to chal- 
lenge the sale which has been confirm< 
ed in favour of the petitioners, 


18, Mr, Maheshwar Dayal, learned 
counsel for the objectors, strongly re- 
lied on Navalkha and Sons v. Ramanya 
Das, AIR 1970 SC 2037 and contended 
that it was open to the Appellate Officer 
to set aside the sale if he came to the 
conclusion that the sale price was not 
reasonable, The said decision can be 
of no assistance to the respondents. The 
aforesaid Supreme Court decision was 
with regard to a sale conducted in vio- 
Tation of Rule 273 of the Companies 
(Court) Rules. It was held by the 
Supreme Court that the Court must be 
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satisfied that the price was reasonable 
before confirming the sale. In the pre- 
_fsent case it is evident that the Custo- 


.../dian, who was one of the beneficiaries 


of the sale, accepted the bid and was 
satisfied that the price offered was rea- 
sonable, Jt was not for the Appellate 
Officer to have come to a different con- 
clusion. The adequacy or inadequacy 
had to be considered not by the Appel- 
late Officer but by the beneficiary, 
namely, the Custodian. If the Custodian 
was satisfied that the amount offered 
was reasonable and acceptable neither 
the Competent Officer nor, in appeal, 
the Appellate Officer could set aside 
the said decision, Furthermore, it is 
settled law that a sale will not be set 
aside merely because at a later date a 
higher offer may be received, The sale 
can be set aside only if there were 
material irregularities or fraud in the 
conduct of the sale. That is absent in 
‘\the present case. Inadequacy or insuffi- 
cient price is not a ground for the set~ 
ting aside of a sale, Furthermore, the 
respondents never took part in the auc- 
tion and they are nobody to raise such 
an objection, as already held by Divi- 
sion Bench of this Court in Rallia 
Ram’s case, (1981) 43 Pun LR (D) 42, 


18. There is considerable force in 
the contention of the petitioners that 
there was inordinate delay in filing of 
the objections. In the objections, in 
order to explain the delay, it has been 
stated that “the objectors are not aware 
of the exact date of confirmation of 
sale by the Hon'ble Court, as they were 
not parties to the case, and came to 
know of it only on Saturday, the 27th 
‘February, 1971, when the respondents 
Nos. 1 & 2 publicly stated that bid had 
been confirmed in their favour in the 
last week.” It was not the case of the 
objectors that they were not aware of 
the auction having been conducted, The 
contention of the respondents-objectors 
was that they were not aware of the 
date of confirmation of sale. If the _re- 
spondents-objectors were aware of the 
fact that the auction had taken place 
then it was their duty to have found 
out as to when the sale was confirmed, 
if they wanted to file any objections. In 
the present case the auction was held 
on 9th November, 1970 and the sale was 
confirmed on 19th December, 1970. The 
objections were filed only on Ist March, 
1971, The explanation of the respon- 


‘Appellate Officer, 


m § rt F 
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dents-objectors that they came to know 
of the confirmation of sale, only on 27th 
February, 1971, even if tbat explanation 
is correct, cannot be a valid ground for 
condoning the delay, 


20. It was contended by the learned 
counsel for the respondents-objectors 


-that if there was any infirmity in the 


Appellate Officer’s order the said order 
should be set-aside and the case remand- 
ed to the Appellate Officer who had not 
given any finding on the question of] 
fraud ete, which had been alleged, In 
view of the fact that the disputes be- 
tween the parties are very old and also 
in view of the fact that the Appellate 


. Officer had set aside the sale, I do. not 


consider it proper to remand the case 
to him at this late stage, The allega- 
tions, as made by the respondents-ob- 
fectors with regard to fraud etc., are on 
record and have been discussed by me. 
I have found as a fact that there is 
nothing on the record which shows that 
any irregularity or fraud in the con- 
duct of the sale took place, The sale 
had been properly advertised, and no 
grievance of this was made in the ob- 
jections, and the auction was held at 
the spot as is evident from the bid 
sheet, Shri R. K, Anand, learned coun- 
sel appearing on behalf of respondents 
1 to 3, placed before me the original 
file of the Department and that also 
shows that, as per the bid sheet, the 
property was auctioned at the spot and 
that there was no other infirmity in the]. 
conduct of the sale, Furthermore, as 
the respondents-objectors did not take 
part in the auction, it cannot be said 
that they have suffered any substantial 
injury by reason of any alleged material 
irregularity or fraud having been com- 
mitted. For this reason also it is not 
necessary to send the case back to the 


í 


21. For the aforesaid reasons the 
writ petition is allowed and the orders 
of the Appellate Officer dated .18th 
January, 1972 and 19th February 1972 
are quashed. The petitioners would be 
entitled to costs from respondents ob~ 
jectors, Counsel’s fee Rs, 500/-. 


x Me Oe 
' Petition allowed. 
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AIR 1981 DELHI 399 
O. N. VOHRA, J. 


Union of India, Delhi, Petitioner v. 


M/s. Pampassar Distillery, Bellary, and 
another, Respondents. 
Suit No, 587-A of 1977, D/- 5-3-1981. 


(A) Arbitration Act (10 of 1940), 
Section 22 — Appointment of arbitrator . 


- Arbitration clause providing appoint- 
ment of any person by the Secretary to 
the Government of India, Ministry or 
the Department of Government of 
India dealing with the contract at the 
time of such appointment, or if there 
be no Secretary, Administrative Head 
of such Ministry or Department at the 
time of such appointment — Held, any 
person regardless of his being in the 
employment of any Ministry or Depart- 
ment of Government of India could be 
appointed as arbitrator. . (Para 2) 

(B) Arbitration Act (10 of 1940), Sec- 
tions 16, 30 — Order of remittance — 
It does not imply that there was no 
setting aside of award. 

The provisions contained in Sec, 30 
and Section 16 are not mutually exclu- 
sive, Section 30 is mandatory in cha- 
racter, Award can be set aside in the 
circumstances enumerated therein and 
in no other way. The same is, however, 
not the’case with Section 16 on account 
of the use of the word “may”, The 
position that thus emerges is that the 
Court may be acting under Section 30 
set aside an award and leave it to the 
parties to have recourse to arbitration 
in case the arbitration agreement sur- 
vives. The Court may go further and 
remit the award for reconsideration, if 
the matter also falls under Section 16. 
‘In this view, it cannot be said that the 
award is never set aside when it is re- 
. mitted, (Para 3) 

Where the arbitrator had formulated a 
proposition which itself was erroneous 
and made the award without going into 
the merits of the case, the setting aside 
of award would fall under CL (c) of Sec- 
‘tion 30 and in such case, as the arbi- 
trator would also be deemed to have 
left undetermined matters referred to 
arbitrator within meaning of Sec. 16 (1) 
(a), the order for remitting the award 
would also be. justified. (Para 3) 

‘Rattan Lal, for Petitioner, D. K. Sayal, 
for Respondents, : 


DY/EY/C4/81/PGS/SNV 


- Union of India v. M/s. Pampassar Distillery, Bellary 


Delhi 399 


ORDER:— “In the event of an order. 
under Section 16 of the Arbitration Act, 
1940 should the matter go back to the 
same arbitrator who 
is the short but nevertheless interesting 
question that has fallen for determina- 
tion, 


2. As regards facts there is no dispute. 
Dr. Bakshish Singh was functioning as 
Additional Legal Advisor to the Gov- 
ernment of India, Ministry. of Law, 
when he was appointed arbitrator and 
he continued to hold that position at 
the time of making and publishing of 
the award, Thereafter, he resigned 
from his post and at present he is a pra- 
ctising Advocate, According to Mr. 
Rattan Lal, the appointment of Dr. 
Bakshish Singh as Arbitrator was made 
by virtue of his being Additional Legal 
Advisor and inasmuch as he is no 
longer holding that position this matter 
should not go to him, In so far as this 
contention goes, it is difficult to agree. 
The relevant arbitration clause contain- 
ed in document marked C-30 (page 9) 
speaks of reference to sole arbitration 
of any person appointed by the Secre- 
tary to the Government of India, Minis- 
try or the Department of the Govern- 
ment of India administratively dealing 
with the contract at the time of such 
appointment, or if there be no Secretary, 
the Administrative Head of such Minis- 
try or Department at the time of such 
appointment. It is manifest that there 
was no such shackle as alleged by “the 
counsel, “According to the plain read- 
ing, any person regardless of his being 
in the employment of any Ministry or 
Department of Government of India 
could be appointed arbitrator. 

3. Mr. D. K. Sayal by relying upon 
sub-section (1) of Section 16, which. 
says that Court may from time to time 
remit the award or any matter referred 
to arbitration to the arbitrators or 
umpire upon such terms as it thinks fit, 
contends that the use of the word ‘the’ 
before “arbitrators or umpire’ is signi- 
ficant and the only reasonable con- 
struction that should be placed would 
be that it is the arbitrator who gave the 
award who shall re-consider the matter 
on remittance. On being told as to what 
would happen if the arbitrator is no 


„longer in existence, the learned counsel 


says that that would be an exception to 
the rule, I do not agree, One has to go 


gave the award”,: . 
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through the agreement of arbitration 
and, if need be, the provisions of the 
Arbitration Act to get the answer, The 
arbitration clause would show that in 
the event of the arbitrator denying, 
neglecting or refusing to act, or resign- 
ing or being unable to act for any rea- 
son or his award being set aside by the 
Court for any reason, it shall be lawful 
for the said Secretary or the Head of 
- the Department to appoint another arbi- 
trator in place of the outgoing arbi-< 
trator in the manner aforesaid and the 
person so appointed will be entitled to 
proceed with the reference from the 
stage it was left at by his predecessor, 
This being the case, what remains to be 
seen is whether it is a case of setting 
aside of the award or not, In the in- 
stant case objections against the award 
made by Dr, Bakshish Singh were that 
he had misconducted himself in the pro~ 
ceedings and that the award is vitiated 
by an error of law patent on the record, 
In the course of enquiry it was found 
that Dr. Bakshish Singh had diasllowed 
the claim of the Union of India on the 
short ground that risk purchase could 
be made within a period of six months 
reckoned from the date of breach but 
that was not the case here, The result 
was rejection of the claim. This finding 
was found to be grossly incorrect and 
against the record, and, 
finding 
was liable to be set aside and that it 
suffered from an error which was trans- 
parent, I am, therefore, of the opinion 
that the instant case is one where the 
award has been set aside, Section 30 of 
the Arbitration Act which enumerates 
the grounds on which an award can be 
set aside mentions in Clause (c) “is 
otherwise invalid’, This being so, set- 
ting aside of the award fell within that 


accordingly, . 
was recorded that the award 
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clause, The facts of the instant case 
were peculiar inasmuch as the arbitrator 
had formulated a proposition which it- 
self was erroneous and made the award 
which suffered from the same vice, He 
did not go into the merits of the case. 
In that sense he left undetermined mat- 
ters referred to arbitration within the 
meaning of Section 16 (1) (a) of the 
Arbitration Act and it was for this rea- 
son that order remitting the award was 
passed, In my opinion, the provisions 
contained in Section 30 and Section 16 
are not mutually exclusive, Section 30 


_4is mandatory in character, Award can 


be set aside in the circumstances enum~ 
erated therein and in no other way. 
The same is, however, not the case with 
Section 16 on account of the use of the 
word ‘may’, The position that thus em~ 
erges is that the Court may by acting 
under Section 30 set aside an award and 
leave it to the parties to have recourse 
to arbitration in case the arbitration 
agreement survives, The Court may go 
further and remit the award for re- 
consideration if the matter also falls 
under Section 16, This is the conclusion 
which follows by adopting the rule of 
harmonious interpretation of the two 
provisions. I am not inclined to agree 
that the award is never set aside when 
it is remitted. It depends -upon the facts 
of the individual cases, 


4, For the reasons foregoing, I would 
agree with Mr, Rattan Lal that direction 
should be given to the Secretary to the 
Government of India, Ministry. of Agri- 
culture, to appoint another arbitrator in 
place of Dr, Bakshish Singh. Ordered, 


accordingly, 
i Order accordingly, | 





END > 
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tion . (Jan) 4 
~—~Arts. 226, 227 — Reference under S. 18, 
Land Acquisition Act — Non-exercise and/ 
or wrong exercise of jurisdiction by Court 
— Interference under Arts. 226, 227 justified 
` (Jan} 9 C 
— Art. 226 — Availability of more effec- 
tive remedy under S. 138 Assam Panchayati 
Raj Act — Petition not entertained despite 
substitution of CI. (3) of. Art, 226 
an) 15 A 
——Arts. 226, 19 (1) (g) — Permission grant- 
ed to respondent to instal another petrol 
pump in same business area — Petitioner’s 
fundamental right of business is not violated 
i: - ' (May) :36 A 
ote 226, 164 — Quo~warranto “+ Re- 
moval of Chief Minister and Ministers on 
loss of majority support “by writ of quo 
warranto in Assembly — Coalition Ministry 
— Resignation of Chief’ Minister — Ministry 
asked to be in office by Governor — New 
elected leader asked to form: Government as 


——Art. 


Chief Minister — Two parties withdrawing 
from coalition — Assembly not in Session 
— Writ of quo warranto cannot be issued- 

_. (May) 47 
——Art, 226 — Ses : oe i 


(1) Ibid, Art. 227 ` (Oct) 2e 
(2) Land Acquisition Act (1894), S. 30.0 


(Oct) 72 A 
(3) Assam Board of Raveiiie Regulation 
(1963), R. 17 (3) `(Dec} 86 B 


——Art, 227 — See also Ibid, Art: 226 
(Jan) 9 C 

——Arts. 227, 226 — Apparent error of law 

— Application under S. 30 Land Acquisition 


Act — Maintainability ` (Oct) 72 E 
——Art. 227 — Power of superintendence 

(Aug) 55 B 
——Art, 227 — Application against order 


passed by Revenue Tribunal under S. 95 of 
Manipur Land Reforms Act, 1960 filed 
when 42nd Amendment was in force — High 


Subject Index, A. L R. 1981 Gauhati 8 


Constitution of India (contd.) 

Court if can exercise its jurisdiction under 
Art. 227 after 44th Amendment which pre- 
yails at the time of decision (Aug) 55 C 


~—Art. 227 — Civil P. C. (1908), S. 115 — 
High Courts power of superintendence — 
Petition under S. 115, C. P. C. not- main- 
tainable as Tribunal in question was not a 
Court subordinate to High Court — Juris- 
diction under: Art. 227 being different from 
that under S. 115, C. P, C., it is not permis- 
sible to convert it into one under Art. 227 


- (Aug) 55 D 


—Art. 245 — Delegated legislation , — 
Rule-making authority gives authority to do 
anything of public character — ` Includes 
power to do „incidental and ancillary things 


(Apr) 18 B (FB) 


m—Sch. 7, List 1, Entry 9 — See National 
Security Ordinance (11 of 1980), S. 3 (2) 
(Dec) .88 A 


Séh. 7, List W, Entry 3 — See National 
Security Ordinance (11 of 1980), S: 3,(2) ° 
(Dec) 88 A 
Essential Coïümoditieš Act (10 of 1955), 
S. 3 (2) (Ð) — Assam Paddy and Rice 
Procurement (Licensing and Levy) Order 
(1980), Cl. 11 — “Holding in stock” 
“engaged in the production” — Meaning: — 


Case of rice mill owner carrying on custom. 


milling only: — Not covered by Cl._(f) 


(Oct) 69 C 


Evidence Act (1 of 1872), Ss. 13; 14° 
Foreigners (Restricted Areas) . Order: ' (1963), 
Para 3 — Violation of the order —- When 
amounts to — Mens rea, if. necessary 


(Oct) 77 
— 8, 14 — See Ibid, S. 13 - (Oct) 77 
-—S. 18 — See Ibid, S. 115 (May) 42 A 
-—S. 58 — See Ibid, S. 115 (May) 42 A 


——Ss. 115, 58, 18 — Defendant in written 
statement admitting that his father. was mar- 
ried to plaintiff's mother 
“Henga” custom of marriage — Defendant 
not coming to witness box — Defendant 
cannot be allowed to contend that plaintiff's 
mother was not married according to 
“Henga” custom of marriage (May) 42 A 


Foreigners (Restricted Areas) Order (1963). 


Para 3 — See Foreigners Act (1946), S. 13 
(Oct) 77 


Hinda Succession Act (30 of 1956), S. 14 — 





See Ibid, S. 15 (May) 42 C 
Ss. 15, 14 — Widow governed by Daya- 
bhaga law — Property devolving on her on 


death of her husband — ‘Property held by 
her as limited estate ripened into absolute 
estate — Death of widow after commence- 


and - 


according to` 


Hindu Succession Act (coritd.) 

men-of Act — Her daughters entitled to sug- 
ceed to such property (May) 42 @ 
Hindu Women’s Rights to Property Aet 
(18 of 1937),'S. 3 (1) — Right of widow to’ 
inherit property -— Parties governed by 
Dayabhaga law, belonging to Patni-Mahishya 
Das Community — Marriage performed ‘in 
“Hanga” form: prevalent in their community 
— ‘Woman so married gets status of wife 
-—: She has right to inherit her husband’s 

property on his death ~ (May) 42 B 


Land "Acquisition Act a of 1894), S. 18 — 
See also Constitution of India, Art. 226 


. Qan) 15 Cc 
ang 18 — See also. Ibid, 8.30 2.06 
(Oct) .72 B 
—Ss. 18, 31 — Reference Court — Juris- 
diction — Scope ~- f . Jan} 9 B 
——S. 30 — See also. aaa 
0 Civil P. C. (1908), S. 15 
© - (Oct) 72 D 
Q) Constitution ‘of India, Art..227 
(Oct) 72 E 
—S: 330- — Application under” — Hearing 
. petitioner — Necessity: E (Oct) 72 A 
——S. 30 — Application under. — Limita- 
tion (Oct) 72 C 


—-5Ss. 30, 18 — Who can apply — Person 


interested, meaning of (Oct) 72 B 
p S. 31 — See Ibid, S. 18 (Jan) 9 B 
Ss. 32 (1) — “Ses Ibid, S. 33° (Jan) 9 A 


——Ss. 33, 32 (1) — Scope and object of 
S. 33 — Dismiiséal of. previous “application 
under S. 32 (1) — epi tes under S. 33 
not barred by, res judicata .. (Jan) 9A 


Manipor Land Reveiitte ind Land Reforms 
Act. (33 of 1960) - 
See under Tenancy Laws. 


National Security Act (65 of 1980), S. 3 (2) 
— Detention — Based on incorrect and in- 
accurate statement and: without considering 
most material and vital fact — Detention is 
illegal (Dec) 81 A 
——S. 3 (2) — Detention for security of 
State and/or public order — Held, on facts, 
grounds were irrelevant (Dec) 81 B 


National Security Ordinance (11 of 19896), 

S. 3 (2) — Section does not contemplate 

Serennion. for purpose of ‘law and order’ 
(Dec) 88 A 


—S. 3 2) — Detention for purpose ef 
maintenance of public order and of services 
and supplies —- Grounds. showing that it 
was for purpose of maintenance of law and 
order — Rule of severalty would net apply 
and whole order held, was invalid 

(Dec) 88 B 
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PANGHAYATS 
~-Assam Panchayati Raj Act (11 of 1973), 
S. 138 (1) and (2) — See also Constitution 


of India, Art. 226 (Jan) 15 A 
———-§, 138 (1} and (2) — Limitation for 
appeal and revision (Jan) 15 C 
-——§, 138 (2) — Settlement of ‘Hats” or 


‘Bazaars’ by Gaon Panchayat — Revision 
against under S, 138 (2) to the Government 
lies (Jan) 15 B 


Petroleum Act (30 of 1934), 
leum Rules (1976), Rr. 144, 151 — Refusal 
for cancellation of ‘No objection Certificate’ 
granted to respondent — No averment that 
respondent lost the use of site for storing 
petroleum — Refusal could not be said to 


be violative of the rules (May)) 36 B 
Petroleum Rules (1976), R. 144 — See 
Petroleum Act (1934), S. 4 (May) 36 B 


————-R, 151 — See also Petroleum Act (1934), 
S. 4 (May) 36 B 
R. 151 — Installation of petrol pump 
— Applicable distance norm is 15 K. Ms. 
according to Govt. of India’s Letter No. 
PDO 11/7/77-IOC, D}/- 20/23-3-1973 — Let- 
ter does not amount to statutory rule — It 
cannot override R. 151 (May) 36 C 


S. 4 — Petro- 


Rules for Administration of Justice and 

Police in Garo Hills Distrcit, R. 35 — Divi- 

sion — Dismissal of application under O. 11, 
R. 12, Civil P. C. — Challengeability 

(May) 46 

TENANCY LAWS , 

—Manipur Land Revenue and Land Re- 
forms Act (33 of 1960), S. 95 — See 

(1) Civil P. C. (1908), S. 115 (Aug) 55 A 
(2) Constitution of India, Art. 227 

(Aug) 55 B 


Transfer of Property Act (4 of 1882), S. 109 
— Suit by transferee of landlord for recovery 
of arrears of rent — Tenant if could resist 
the suit . (Aug) 52 A 
——S. 109 — Suit by transferee of landlord 
for arrears of rent —- Rent except for one 
month paid by tenant to former landlord — 
Tenant not liable to pay rent over again ex- 
cept for one month to transferee landlord 
in view of provision of S. 109 (Aug) 52 B 
——S. 109 — Suit for recovery of arrears 
of rent by transferee of landlord — Appli- 
cability of S. 109 (Aug) 52 C 
Words and Phrases — ‘Efficacious’ means 
able to produce the intended result 

(Jan) 15 D 
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AIR 1981 GAUHATI ft. 
FULL BENCH 


BAHARUL ISLAM, Ag. C. 
D. PATHAK AND B.L. HANSARTA, JJ" 


Ranjit Chakravarty, Appellant v. State’ 


of Assam and others, Respondents. 
L. P. A. No. 3 of 1975, D/- 14-6-1979." 


(A) Assam Administrative Tribunal Act 
(8 of 1977), Ss. 9 (3), 4 (1), 11 — Letters 
Patent Appeal arising out of suit by civil 
servant — On commencement of S. 9 
appeal did not stand transferred to Ad- 
ministrative Tribunal —- Jurisdiction of 
Civil Court, if ousted — Punishment for 
contempt, if relief to civil servant. 


Per Majority: Where on termination of 
services of a civil servant, he brought a 
suit for declaration that he should be 
deemed to be in service, and also for re- 
covery of his salary, but his suit was, 
however, dismissed by the Single Judge 
at the stage of second appeal, and on 


leave being granted he preferred Letters - 


Patent Appeal, it could not be said that 
in view of the commencement of S. 9 of 
the Act, the appeal stood transferred to 


"(in this case, the Judges of the Full 
Bench differ in their views. The maj- 
ority view is taken by Baharul Islam, 
Ag. C. J. and D. Pathak, J. and the 
minority, by B. L. Hansaria, J. The 
judgments in the case are, however, 
printed in the order in which they are 
given in the certified copy.—Ed.) 

*From judgment of single Judge of this 
Court reported in 1975 Lab IC 116. 


KS/KS/G90/80/SSaG . 
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‘Administrative Tribunal. The Division 


Bench was competent to dispose of the 
Letters Patent Appeal. (Paras 8, 17) 

Per Majority (Hansaria J. contra):— 
A declaration that a public servant was 
in service in the eye of law, although 
actually he was not in service, is not a 
condition of service. As such no appeal 
could have been filed by P before tha 
Administrative Tribunal. Compensation, 
albeit equivalent to arrears of salary for 
the period during which a civil servant 
was actually not in service was also not 
a condition of service. (Para 6) 


Even if the appeal were entertained by 
the Administrative Tribunal and the re- 
liefs claimed were granted, the plaintiff 
could not have executed the decree or 
order passed by the Administrative Tri- 
bunal in the appeal, as no machinery had 
been created by the Administrative Tri- 
bunal Act for execution of the decree or 
order passed by the Administrative Tri- 
bunal. (Para 7} 


Punishment for contempt was no relief 
to any aggrieved civil servant. He want- 
ed his condition of service alleged to have 
been violated fulfilled in material terms. 
Punishment for contempt of court was 
for a public purpose, namely, to preserve 
the dignity of the Court. Therefore, the 
Administrative Tribunal did not have the 
jurisdiction to. entertain the appeal of 
the civil servant and the jurisdiction of 
the Civil Court to entertain the suit was 
not ousted. (Para 7) 


Per Hansaria, J.:— re attack on the 
ground of legal bias would be difficult to - 
rule:out in such cases. The Tribunal be- 
ing subject to the Judicial superintend- 


2 Gan, 
ence of High Court under re-amended 


- Article 227 of the Constitution, it could 


not be held that the legislature had en- 
visaged scrutiny of the judgment of High 
Court by the Tribunal. 


N. M, Lahiri and S. K. Senapati, for 
Appellant; B,.M, Goswami, Govt, Advo-« 
cate, Assam, for Respondents, 


` BAHARUL ISLAM, Ag. C. J.— This 
appeal is by the plaintiff. The facts, rel- 
evant for the purpose.of disposal of this 
appeal, may be stated thus 


The plaintiff was appointed as Driver 
by the Deputy Director of Health Ser- 
vices, Assam, in 1959. He. had to drive an 
International Van. Subsequently his ser- 


vice was terminated on 1l-7-67 by tha. 


Civil Surgeon, Cachar to whom he was 
attached, His case is that the Civil Sur- 
geon had no jurisdiction to terminate his 
service and that the Director of Health 
Services: was the only competent auth- 
‘ority to do so. He brought the suit for a 
declaration that he should be deemed to 


be in service according to the terms .of’ 


employment, He also claimed for a decree 
‘of Rs. 3,925 being his salary up to 31-1-69 
in addition to the costs of the suit and 
other reliefs that might appear fit and 
proper to the Court, - 


. 2, Defendant No. 1 is the State . of 
Assam and defendant No. 2 is the Direc- 
tor of Health Services, Assam. Defendant 


- No. 3 is the Civil Surgeon, Cachar. “De - 


fendants Nos: 1, 2 and 3 have filed a joint 
written statement. They have denied the 
claims of the plaintiff. : 


3. The Assistant District Judge, who 
tried the suit, dismissed the suit. On ap- 
peal by the plaintiff, the District Judge 
decreed it. The . defendants then filed 
Second Appeal No, 50 of 1973" out of 
which the present Letters Patent Appeal 
arises. The Second Appeal was heard and 
disposed by a single Judge. The learned 
single Judge set aside the judgment and 
decree of the District Judge and dismiss- 
. ed the ‘plaintiff’s sui On leave being 
granted: by the learned single Judge, 
the plaintiff preferred the present Letters 


Patent Appeal, which came up for hear- 


ing before a Division’ Bench. Before the 
Division Bench a preliminary objection 
was raised on behalf of the respondents, 
The objection was that in view of Sec 9 
of the Assam. Administrative . Tribunal 
-Act,. 1977 - (hereinafter. ‘the Administra- 
tive ‘Tribunal Act’), the’ jurisdiction- of 
the civil court has been-barred and the 


Reported in 1975 Lab IC 116, 
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appeal stands transferred to the- Admin- 
istrative Tribunal. The Division Bench ' 
then directed the matter to be placed be~ 
fore the. Chief Justice for placing it be- 
fore a larger Bench for decision “on the 
preliminary - objection as well as- on 
merits”, This is how the matter has come 
before this Special Bench, | 


4. Shri B. M. Goswami, learned coun- 
sel appearing for the respondents repeats 
the preliminary objection as was raised 
before the Division Bench. In reply, Shri 
N, M. Lahiri, learned Advocate-General, 
Meghalaya, appearing for the appellant, 
submits, first, that a Letters Patent Ap-. 
peal cannot be construed to be a suif 
within the meaning: of Section 9 of the 
Administrative Tribunal Act; secondly, 
that the Administrative Tribunal has no 
jurisdiction to entertain an appeal by the © 
plaintiff for the grant of the| reliefs pray~ 
ed for by him. 

5. The. bar of the ‘Civil Court, pointed: 
out by learned counsel for ‘the respon- 
dents, is the bar as laid down in Sec. 9 (2) 
of the Administrative Tribunal Aet. The 
relevant portion of Section ? may. be set 
out. 

“g, (y. LETETTEZTETETE] 

(2) Notwithstanding anything contaizied 
in any law, no Civil Court or other auth- 
ority: shall entertain any civil suit or 
other proceedings with respect to any of 
the matters’ which fall within the juris- 
diction of the Tribunal or question in 
any form any order passed by the Tribu- 
nal in any appeal or- review with respect 
to any- matter when an appeal could - 
have been preferred under the provisions 
of this Act or with respect to any other 
matter which arises out of the exercise 
of powers under this Act, | 

. (3) Notwithstanding anything contained 
in any law, all suits or other proceedings 
in respect of any matter qver which the 
Tribunal has jurisdiction and which are 
pending before any Civil Court or other 
authority on the date of coming into 
force of this Act shall stand transferred 
to the Tribunal and the civil court or 
other authority before whom sucha suit 
or proceeding is pending ‘shall transfer 
all relevant and connected ,papers and 
records to the Tribunal arid - thereupon 
the Tribunal shall decide the suit - and 
proceedings in the same manner as if 
they were appeals preferred!” under tha 
provisions of this. Act. B T 

(4) ‘The decision’:of the Triburial shall 
be implemented” within. suchi... reasonable 
time as may be specified byi, the Tribi} 
nal” 

i 


1981 

6. Section 4 of the Administrative Tri- 
bunal -Act mentions the subject matters, 
appeals from -which can be filed befora 
the Administrative Tribunal, Sub-sec. (1) 
of Section 4, which is material, is in the 
following terms: 


“4, (1) Save as otherwise EE R pro- 
vided in sub-section (2) below the Tri- 
bunal shall have jurisdiction to entertain 
and dispose of appeals preferred by civil 
servants against any order passed by `a 


competent authority in respect of any — 


condition of service,” 


The purpose of thé constitution of the 
Administrative Tribunal, as disclosed by 
the Preamble is “to adjudicate disputes 
in respect of certain conditions of ser- 
vice of certain classes of civil servants 
of the State”, 


A perusal of sub-section (1) of Sec. 4 


together with the preamble of the Act, 
shows that the Administrative Tribunal 
has jurisdiction to entertain and dispose 
of appeals preferred by civil servants 
against any order passed by a competent 
authority only in respect of any condi- 
tions of service,-A declaration that a pub- 
lie servant was in service in the eye of 
law, although actually he was not in 
service, is not a condition of service. As 
such no appeal could have -been filed by 
the plaintiff before the Administrative 
Tribunal. Compensation, albeit equivalent 
to arrears of salary for the period during 
which a civil servant is actually not in 
service is also not a condition of service, 


‘7. The learned: Advocate General also 
submits that even if the appeal were 
entertained by the Administrative Tri- 
bunal and the reliefs claimed were grant- 
ed, the plaintiff could not have executed 
the decree or order passed by the Admin- 
istrative Tribunal in the appeal, as no 
machinery has been created by the Ad- 
ministrative Tribunal Act for execution 
of the decree or order passed by the Ad- 
ministrative Tribunal. The submission 
has force. Sub-section (4) of Section 9 
enjoins that the decision of the Tribunal 
shall be implemented within such reason- 
able time as may be specifled by the Tri- 
bunal; but if it is not implemented there 


is no further remedy for the aggrieved 


civil servant, ` 


Shri Goswami submits that if the ra 
Hefs granted by the Administrative Tri- 
bunal is not implemented, the aggrieved 
civil servant can file an application ` for 
contempt of court under the Contempt of 
Courts Act, 1971, under Section 11 of the 
Administrative Tribunal Act, Punishment 
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for contempt is no relief to any aggrieved 
civil servant. He wants his condition of 
service alleged to have been violated ful- 
filled in material terms, Punishment for 
contempt of court is for a public purpose, 
namely, to preserve the dignity of the 
Court. In our opinion the Administrative 
Tribunal does not have the jurisdiction 
to entertain the plaintiff's appeal and 
the jurisdiction of the Civil Court to 
entertain the suit is not ousted, 

8 As a result of the foregoing discus- 
sions, we overrule the preliminary objec- 
tion and ‘hold that the appeal has not 
stood transferred to the Administrative 
Tribunal under Section 9 (3) of the Act 
and that Division Bench is competent to 
dispose of the Letters Patent Appeal. 

9. In view of our finding in favour of 
the appellant on the above grounds, we 
need not examine the broader question 
raised: by the learned Advocate General 
on behalf of the appellant that the Let- 
ters Patent Appeal is not continuation of 
the suit. 


10. We refer back the. Letters Patent 
Appeal to a Division Bench for disposal 
on merit, 

11, Learned counsel of the parties 
submit that there is a possibility of com- 
promise between the parties, if they get 
some time. The matter is an old one and 
needs expeditious disposal. In the circum- 
stances we direct that the Letters Patent 
Appeal be posted for hearing before a 
Division Bench after two months, during 
which the parties may try for an amic- 
able settlement, if any, 

12. We leave the parties to bear their 
own. costs, 

D. PATHAK, J.:—- 12-A. I agree, 

HANSARIA, J.:—- 13. While agreeing 
with the conclusion reached by My Lord 
the Chief Justice, I propose to give my 
own reasons. ;- 

14. On the facts as mentioned in the 
leading judgment, the main prayer of tha 
plaintiff was that the order passed by the 
Civil Surgeon, Cachar be declared void, 
inoperative, ultra vires and without 


- Jurisdiction, I would think that the Assam 


Administrative Tribunal (the Tribunal 
hereafter) has jurisdiction to give such 
a declaration because this would be a 
matter squarely covered by Section 2 (e) 
of the Assam Administrative Tribunal 
Act, 1977 (hereinafter the Act), which 
has defined ‘conditions of service’ to in- 
clude inter alia all matters relating to 
termination of service. When a civil 


servant approaches the Tribunal with the 


- 
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grievance that his termination was void, 
inoperative, etc., the Tribunal would be 
within its jurisdiction to say so, The fur- 
ther prayer of the plaintiff for. declara- 
tion that he is still in service has to be 
viewed in this context. Once a termina- 
tion order is set aside by the Tribunal, 
the civil servant who was in service prior 
to his wrongful termination is put back 
in service almost automatically, The 
order of reinstatement which is within 
the jurisdiction of the Tribunal to pass 
in such cases would mean that the „civil 
servant in question has continued in ser- 
vice. I would therefore regard that it ig 
within the jurisdiction of the Tribunal not 
only to declare the termination as . void 
and inoperative but also to further de- 
clare that the civil servant must be deem- 
ed to be in service. 


15. As to the salary the civil servant 
would have earned: but for the termina- 
tion of his service, that also may auto 
matically ensue if the termination order 
is set aside and direction is given by the 
Tribunal to reinstate the civil servant, 
If the termination order goes, there would 
be no authority of law to debar the civil 
servant from his emoluments and as 
such, according to me, the Tribunal 
‘would be within its jurisdiction even ta 
direct payment of salary from the day 
- the service of the civil servant had been 
terminated wrongfully. The definition of 
‘conditions of service’. which cover all 
matters relating to appointment also, 
would authorise the Tribunal to pasa 
order for granting pay to the incumbent 
for the period he was illegally kept out 
of employment. 

15-A. The non-providing of any 
machinery for executing orders of the 
Tribunal is an important point which has 
been raised; but this too has no connec- 
tion With the ambit of jurisdiction of the 
Tribunal. The most that can be conceded’ 
. on this point is that a civil servant would 
not be relegated to a forum whose orders 


are carried out either because of respect. 


for law or fear of contempt, unless the 
Act leaves no choice. I do not read any 
such compulsion in the Act for the reason 
given below. 


16. As has been noted by the learned. 


Chief Justice, a single Judge of this court 
has dismissed the plaintiffs suit, which 
judgment and decree are valid and bind- 
ing on all concerned. If even such a case 
is transferred to the Tribunal at this stage 
and if the Tribunal were to come to the 
same conclusion on its own to which the 

learned single Judge of this court had 
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come, the ae would: have ` every 
reason to believe that the Tribunal was 
prejudiced by the finding of this court. 
An attack on the ground of: legal bi 
will be difficult to rule out in such cases; 
As has very often been said; it is n 
enough that justice is done,:it must be 
seen to be done. A provision’ of law has 
to be interpreted in such a:way. which 
is in consonance with justice, and not one 
which may he regarded as ‘against the 
basic principles of justice. If'a very wide 
meaning were to be given to, the expres-. 
sion “all suits or other proceedings” in 
Section 9 (3) of the Act, one could per= 
haps even contend that a matter which 
has been once disposed of by the Supreme 
Court but relating to which: a review 
petition has been admitted, and which is 
in respect of a matter over which the 
Tribunal had jurisdiction, would also 
stand transferred to the Tribunal for 
fresh decision by it. Apparently it would 
be difficult -to agree to such a contention, 
The same can well be said about cases 
decided by the High Court, The Tribunal 
being subject to the Judicial superintend- 
ence of this court under ‘re-amended 
Article 227 of the Constitution, it cannot 
be held that the legislature had envisaged 
scrutiny of the judgment. of this 

by the Tribunal, - 


17., Because of the above, 1. am of th 
opinion that cases of the above type are 
not covered by Section § (3): of the Act 
and accordingly I agree with'the conclu- 
sion reached by the learned Chief Justi 
in overruling the puuma objection 
raised by the State, 


18. Being of this- view, it has not been 
felt necessary to examine the point rais- 
ed by the learned Advocate General that 
Letters Patent Appeal is not continuation 
of a suit and does not come within the 
expression “other proceedings” finding 
place in Section 9 (3); nor is it necessary 
to examine if Section 9 (3) is only pro- 
spective and not retrospective! 3 

Order accordingly« 
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Kamal Chandra Patar, Petitioner vw, 


The State of Assam and. others, Respon- 
dents. 


Civil Rule No. 427 of 187, DH- 86-5- 
1980. 

Constitution of PR Art. pack Govt. 
‘by executive notification constituting 
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Tribal Development Boards — A appoint- 
ed as Chairman of one of Boards — 
Shortly thereafter Govt. dissolving all 
Boards — Notification held being execu- 
tive conferred no right on A to continue 
as Chairman — A had no right to chal- 
lenge dissolution of Board by writ peti- 
tion — Notification not being statutory 
notice to A to show cause before dissolv- 
ing Board was not necessary — Reason to 
dissolve Boards for constituting broad- 
based Boards representing all shades of 
opinions serving interest of Scheduled 
Tribes irrespective of party affiliation 
held was relevant ‘and germane. AIR 
1977 SC 1496 and AIR 1976 SC 2002, Rel. 
on; AIR 1973 SC 303, Dist. (Paras 4, 5, 6) 


Cases _ Referred: Chronological Paras 


AIR 1977 SC 1496 5 
AIR 1976 SC 2002 5 
AIR 1973 SC 303: 1973 Lab IC 191 3 
AIR 1968 SC 718 3 

S. N: Bhuyan and B. Agarwalla, for 
Petitioner; B. M, Goswami, Govt. Advo- 
cate, Assam, for ‘Respondents, 


ORDER:— The Government of Assam 
constituted a Sub-Divisional Tribal De- 
velopment Board at Morigaon with imme- 
diate effect for a period of one year: by 
notification issued on 23-8-79. The peti- 
tioner was appointed as the Chairman 
of this Board. But before the ink of this 
notification had dried, another order 
dated 20-9-79 was issued by the Govern- 
ment dissolving all the Sub-Divisional 
Tribal Development Boards. This has 
been challenged by this petition by tha 
Chairman. of the Board as constituted by 
Notification dated 23-8-79. 


2. Shri Bhuyan has urged two points 
before me: (1) that the action of dissolv- 
ing the Board was illegal as no show 
cause notice was issued to the Chairman, 
or for. that matter, to other members of 
the Board; and (2) no reason at all has 
been given as to why the Board was dis- 
solved. 

3. Shri Goswami has questioned the 
locus of the petitioner in approaching 
this court under Article 226 of the Con- 
stitution, because according to him the 
notification in question did not confer 
any right on the petitioner. Shri Bhuyam 
has relied on Union of India v. -K. P, 
Joseph, AIR 1973 SC 303, in countering 
the submission of Shri Goswami. Before 
analysing this decision it may be point- 
ed out that the Subdivisional Tribal De- 
velopment Boards were created by 
executive orders, as has been stated in 
the affidavit-in-opposition .of respondents 
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“that generally speaking, an 
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Nos. t and 2. No statutory EA has 
been brought to my notice by the peti- 
tioner in this regard. In Joseph’s case 
(supra) the Supreme Court pointed out 
administra- 
tive order confers no justiciable right, 
but this rule, like all other general rules, 
is subject to exceptions. One of the ex- 
ceptions noted was that Government can- 
not supersede statutory rules by admin- 
istrative instructions, yet, if the rules 
framed under Article 309 of the Constitu- 
tion are silent on any particular point, 
the Government can fill up gaps and sup- 
plement the rules and issue instructions 
not inconsistent with the rules already 
framed and these instructions will govern 
the conditions of service, After noting the 
decision in Indo-Afgan Agencies, AIR 
1968 SC 718, the court pointed out that to 
say that an administrative order can 
never confer any right would be too wide 
a proposition, and there are administra- 
tive orders which confer rights and im- 
pose duties. As the administrative order 
with which the court was seized had pro- 
vided for certain benefits to ex-military 
personnel on re-employment, it was held 
that the order in question conferred the 
Tight to have the pay of the respondent 
fixed in the manner specified in the order 
as that became a part of the condition of 
his service. 

4. I do not think if this decision 
be pressed into service by this petition 
to-contend that the notification in ques 
tion had conferred any right on him t 
continue as the Chairman of the Bi 
fill the expiry of the period mentione 
therein. It seems the Board was consti- 
tuted at the pleasure of the Governor, 
and could be dissolved at his pleasure. No 
emolument was also attached to the office 
of Chairmanship. 

5. As to the absence of any show 
cause notice, which is founded on the rule 
of natural justice, my attention has been 
drawn by Shri Agarwalla to State of 
Gujarat v. Ambalal, AIR 1976 SC 2002. 
This decision states that these rules may 
not always be expressly embodied in a 
statute or rules framed thereunder; and 
may be implied from the nature of the 
duty to be performed under the statute, 
That is so, but even the implied observ- 
ance of these rules is required while per- 
forming statutory duty. This aspect was 
made clear in Radhakrishna v. State of 
Bihar, AIR 1977 SC 1496, where it was 
pointed out that the question of distinc- 
tion between an administrative and quasi- 
Judicial function can only arise in the 
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exercise of powers under a statute; ` and 
that rules of natural justice are attached 
to the performance of certain functions 
regulated by statutes or rules made there- 


under involving decisions affecting rights ` 


of parties. As in the present case the 
power was not exercised’ under any sta< 
tute, I do not think if the Government 
owed any obligation to issue show causa 
otice to the Chairman before dissolving 
the Board. - 

6. As to the order being silent about 
the reason which led the Government to 
dissolve the Board, reference may be 
made to the affidavit-in-opposition of 
respondents Nos, 1 and 2, wherein’ in 
para §.it has been stated that the Gov- 
ernment considered that it will be more 

ppropriate to have broad-based Boards 
consisting of representatives of ali shades 
of opinion serving the interest of Sche- 
duled Tribes irrespective of party affilia- 
tion. The reason as unfolded ‘in the affi- 
davit is relevant and germane, ks 

7. In view of the above, I do not find 
any force in this petition, which is dis- 
missed, 


Petition dismissed. 
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K N. SAIKIA, J i 

Indrajit Baruah, Petitioner v, State 
of Assam and another, Respondents. 

Civil Rule No, 182 of 1980, D/- 18-4- 
1980, 

Constitution of India, Arts. 19, 14 — 
Assam Disturbed Areas Act (19 of 
1955), S. 4 — Armed ‘Forces (Assam 
and Manipur) Special Powers Act (28 
of 1958) (as amended in 1972), Section 
4 (a), (b) and (c) — Statutes passed 
with object of maintenance of public 
order — Reasonableness of — Test — 
Duty of Court — Disturbance to pub- 
lic tranqullity in Assam —Sections 4 
and 4 (a) not providing procedural and 
substantive safeguards — Operation of 
the provisions stayed pending challenge 
to their vires in writ petition, 

While the Court naturally attaches 
great weight to the legislative judg- 
ment, it cannot desert its own duty to 
determine finally the constitutionality 
of an impugned statute. Reasonableness 
cannot be judged by abstract standard 
or general pattern, but onlyina setting. 
No general pattern of reasonableness 
ean be laid down as applicable to all 
eases. The nature of the right alleged 
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to have been infringed, the underlying 
purpose of the restrictions imposed, 
the extent and urgency of the: evil 
sought to be remedied thereby the dis- 
proportion of the imposition, the pre- 
vailing conditions at the ‘time, should — 
all enter pis the. judicial’ verdict: 
' + (Para 9} 
In eases of problems creating Buble 
disorders, the Court’ has to strike - 
balance between fundamental rights i 
the one hand and objective to be 
achieved’ on the other, The nature. and 
type of disorder has to be taken into 
consideration, It cannot be said that 
there is no kind of disturbance to 
public tranquillity or serenity in the 
State of Assam for sometime. But the 
provisions of Sec. 4 of the Assam Dis- 
turbed . Areas Act 1955, Sec. 4 (aj) of 
the Armed Forces Special , Powers Act, 
1958, prima facie do not provide proce= 


‘dural and substantive. safeguards, parti~ 


cularly. in view of the fact -that the 
provisions enable a “police or armed 
force officer to decide and go to the 
extent of firing. upon to ithe causing: 
of death. No provision for appeal has 
been envisaged and, indeed, there can- 
not be appeal or revision after one has 
already been dead, Considering all 
these facts and circumstances, the vires. 
of these two provisions appears to be 
examinable ‘and _therefore | operation of . 
these two provisions was stayed pend- 
ing writ petition challenging their vires, 
Pending disposal of the writ. petition, 
if these two provisions are' allowed to 
be taken resort to, if may cause im- 
mense harm to the society. bringing in 
a trail of consequences beyond repair. 
The operation of sub-sections (b) and 
(c) of Section 4 of’ the Armed Forces 
Special Powers Act (28 of 1958), was 
ecu not stayed, . i 


(Paras 10, 12) 
Cases | Referred: Chronological Paras 
(1980 Spl, ‘Leave Petn. ‘(Civil) No. 
4377 of 1980, D/- 16-4-1980 (SC) 
1, 3 


ATR 1966 SC 740 10 
ATR 1961 SC 884 | 10 
AIR 1960 SC 633 ¢ . 

P. G Barua, D. Goswami, N.N. 
Kataki, D. K. Kakoti and! Dr. N. K. 
Sinha, for Petitioner; K., Parasaran, 
Solicitor General of India, :P. K. Bar- 
wah, Sr. Government Advocate, Assam 
and D. N. Choudhury, _Governmenf 
Advocate, Assam, for Respondents: - 

ORDER :— Heard the learned Soli- 
citor-General for the Union of India 
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and the State of Assam. Heard . Mr 
P. G. Barua, learned ‘counsel for the 
petitioner, Respectfully -perused the 
order dated . 16-4-1980 Hany by . the 
Hon’ble Supreme Court . in Special 
Leave, Petition (Civi) No, 4877. of 
1980, Perused the impugned order 
dated 7-4-1980 granting ex parte stay 
in Civil Rule No. 182 of 1980. - 

2. The petitioner in Civil Rule No, 
182 of 1980 impugns the two notifica- 
tions, namely, PLA, 20/80/19 and PLA, 
20/80/20 dated 5-4-1980. The petitioner 
also challenges the vires of the Assam 
Act 19 of 1955, the Assam Disturbed 
Areas Act, 1955, and the Armed Forces 
(Assam and Manipur) Special . Powers 
Act, 1958 as amended by Armed 
Forces (Assam and Manipur) Special 
Powers (Amendment)- Act 1972, on 
which the two . impugned notifications 


are based, The following are the texts 


of the two notifications: 
“No, PLA. 20/80/19, —. Whereas. a 
situation prejudicial to the integrity 


and security of the State by promo- . 


tion of disorder and disturbances of the 
peace and tranquillity in the ~ areas 
mentioned in the Schedule below - is 
sought to be created: - 


And whereas the Governor of Assam. 


after careful consideration of. all the 
facts and circumstances is satisfied that 
in order to make adequate provisions 
for suppression of disorder and main= 
tenance of public order, it is necessary 
to declare those areas as disturbed 
areas : 

Now, therefore, ` in exercise of: 
powers conferred by Section 3 of the 
Assam Disturbed Areas - Act, 1955 (Act 
No. XIX of 1955) the Governor of 


Assam ig pleased to declare the areas ` 


mentioned in the Schedule below as 
disturbed areas under the said Act for 
a period of two months with enon 
from 6th (sixth) April, 1980, 
SCHEDULE 

The whole-of the 
ixcluding North Cachar Hills District 
and the areas already notified as Dis< 
curbed Areas under Section 3 of the 
Assam Disturbed Areas Act, 1955 (Act 
No. XIX of 1955} and under. Section 3 


of the Armed Forces (Special Powers)” 


Act, 1958 under Government Notifica- 
tions No. PLB. 25/80/10; dated 27th 
February: 1980 and No, PLB, 25/80/IE, 


dated 27th - February, 1980 respective- . 


y: i l h 
“No. PLA‘: 20/80/20, — Whereas the 
Governor of Assam after careful 
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‘the 


State of Assam ` 
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consideration of all facts and ärcum- 
stances is. of. opinion that the -areas 
mentioned in the: Schedule bélow are 
in such -a-disturbéd or dangerous con- 
dition that ‘the use of Armed Forces in 
aid of civil. power is necessary: 

Now, therefore, in exercise of the 
powers conferred by Section 3 of the 
Armed Forces (Special Powers) Act, 
1958 as amended, the Governor of 
Assam is pleased to declare the areas 
mentioned in the Schedule below as 
disturbed areas within the meaning and 
for the purpose of the said Act fora 
period, of two months with effeet from 
6th (sixth) April, 1980, Š 


SCHEDULE 


The whole of the State of Assam 
excluding North - Cachar ‘Hilly Distriet 
and the areas already notifled as Dis- 
turbed Areas under Section 3 of the 
Assam Disturbed Areas Act, 1955 (Act 
No, XIX of 1955) and under Section 3 
of the Armed Forces (Special Powers)" 
Act, 1958 under .Government Notifica~ 
tions No, PLB, 25/80/10, dated 27th 
February 1980 and No. PLB.. 25/80/11, . 
dated 27th February — 1980 respective- 
ly. W ‘i 

73. The operation . ‘of the two noti- 
fications was stayed by the impugned 
order: dated 7-4-1980, The State of 
Assam and the Union of India filed a 
“Special Leave Petition (Civil) No, 4377 
of 1980 before the Supreme Court of 
India,.on which their Lordships of the 
Court by order dated 16-4- 
1980 were pleased to direct this. High 
Court to dispose of the stay applica- 
tion after hearing both the sides’ today, 
the 18th April, 1980. Their Lordships 
‘further directed that this High Court 
may consider the materials placed be- 
fore the Supreme Court as the mate- 
rials placed before’ this: Court and also 


- give liberty to the. parties to produce 


such other materials as they desire to 
produce, The directives of their Lord- 
ships have been fully complied with 
and the parties have been given full 
opportunity to produce further mate- 
rials, ‘and the writ petitioner has, to- 
day, filed an additional affidavit, 


4. The  Tearned ; Solicitor-General 


. fairly confines himself to two questions, 
“namely, prima facie case and the. bal- 


ance of convenience, and takes me 
through’ the maferials placed before the 
-Hon'ble Supreme Court in -the Special 
Leave petition. On the basis of these 
materials -as also the materials appear- 
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ing in the ‘writ petition as well as the 
affidavits, it is submitted, inter alia, 
that there is a prima facie case justi- 
fying the issue of the impugned noti- 
fications on the basis of the provisions 
of the two Acts, in view of the dis- 
turbance in public order and as an 
anticipatory and preventive measure. 
The provisions of the Act do not suffer 
from any repugnancy to the provisions 
of the Constitution and the notifications 
being based thereupon, cannot be as- 
Bailed. 3 

5. Placing the provisions of the two 
Acts, particularly, Section 4 of the 
Assim Disturbed Areas Act, 1955, it is 
submitted that it fully conforms to the 
provisions of the Constitution, The said 
section may be quoted: 


“Powers to fire upon persons con- 
travening certain Orders, — Any Magis- 
trate or Police Officer not below the 
rank of Sub-Inspector or Havildar in 
case of the Armed Branch of the Police 
or any officer of the Assam Rifles not 
below the rank of Havildar, may, if 
in his opinion, it is necessary so to do 
for the maintenance of public order, 
after giving such warning, if any as 
he may consider necessary, fire upon, 
or otherwise use force even to the 
causing of death, against any person 
who is acting in contravention of any 
law or order for the time being in. 
force in a disturbed area, prohibiting 
the assembly of five or more persons 
or the carrying of -weapons or things 
capable of being used as weapons or 
fire-arms, ammunition and explosive 
substances.”’ i ad 5 


6. Provisions of Section 4 clause (a) 
of the Afmed Forces Special Powers 
Act, 1958, is to the following effect:— 


“Any Commissioned Officer, Warrant 
Officer, non-commissioned Officer or 
any other person of equivalent rank 
in the armed forces may, in a disturb- 
ed area — 


(a) if he is of opinion that it is 
necessary so to do for. maintenance of 
public order, after giving such due 
warning as he may consider necessary, 
fire upon or otherwise use force, even 

to the causing of death, against any 
` person who is acting in contravention 
of any law or order for the time being 
in force in the disturbed area prohibit- 
ing the assembly of five or more per- 
sons or the i of weapons or of 


things capable of being used as weapons 
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-general pattern of reasonableness 


.the judicial verdict, 
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or of fire-arms ammunition or explo- 
give substances,” i 


T. It is seen that under the above 
provisions, any Magistrate’ or Police- 
Officer not below the rank of Sub- 


Inspector or Havildar in case of the 
Armed Branch of the Police or any 
officer of the Assam Rifles not below 
the rank of Havildar, any Commissioned 
Officer, Warrant Officer, etc., may, if in 
his opinion, it is necessary so to do for 
the maintenance of public order, after ` 
giving such warning, if any, as. he 
may consider necessary, fire upon, or 
otherwise use force even to the causing 
of death, 

8. Under Section 4 (a) of the Armed 
Forces Special Powers Act, 1958, any 
Commissioned Officer, Warrant Officer 
etc. can: take similar action. 

9. The provisions have to be tested 
by the acid test of reasonability of re- 
striction to fundamental rights; and the 
court has been assigned the role of a 
sentinel on the ‘qui vive’. While the 
Court naturally attaches great weight 
to the legislative judgment, it cannot 
desert its own duty to determine final- 
ly the constitutionality of an impugned 
statute, Reasonablenesgs cannot be 
judged by abstract standard or general 
pattern, but only ina setting, No 
can 
be laid down as applicable to all cases. 
The nature of the right alleged to have 
been infringed, the underlying purpose 
of the restrictions imposed, the extent 
and urgency of the evil sought to be 
remedied thereby, the disproportion of 
the imposition, the prevailing condi- 
tions at the time, should all enter into 


10. Considering all the: above fac- 
tors, this Court has ‘to examine whe- 
ther sufficient safeguards ` have been 
provided, say for representation by the 
aggrieved party, and the substantive > 
as well as procedural safeguards which 
must under such circumstances, be 
strictly observed. In cases of problems 
creating public disorders, the | Court 
has to strike a balance between funda- 
mental rights: on the one’ hand andi’ 
objective to be achieved on the other. 
The nature and type of disorder has to 
be taken into consideration: Whether 
it is in the nature of “law and order”, 
“public order” or “Security of State” 
as envisaged in Babulal Parate’s (AIR 
1961 SC 884?) and Ram  Monohar 
Lohia’s cases (AIR 1960 SC 633 and/or 
ATR 1986 SC ..740?}, the peace and har- 
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mony of the society has to be main- 
tained. The vedic concept of ‘rita’ ie. 
peace and harmony in the society under 
which each man may pursue. his acti- 
vities within his own ‘swadha’,’ may 
also have to. be remembered, Three 
sets of provisions are to be found, 
namely, under the provisions of the 
Criminal Procedure Code, under the 
emergency provisions of Articles 352 
to 369 of-the Constitution, as also under 
the provisions of these Disturbed Areas 
Acts, In these cases the test of reason- 
ablenesgs has to be applied. We also 
should remember that in India, 
Américan doctrine of preferred posi- 
- tion is not applicable as such; and a 
statute until declared invalid remains 
valid, and the onus of proof is on 
him who challenges its vires. From the 
materials placed by the writ petitioner 
himself before this Court as .also be- 
fore the Supreme Court, it cannot be 
said that there is no kind of disturb- 
ances to public tranquillity, serenity or 
.|'rita’ in the State for sometime, Be 
that as it may, the provisions prima 
facie do not provide procedural and 
substantive safeguards, particularly in 
view of the fact that it enables a police 


or armed force officer to decide andgo. 


to the extent of firing upon to the 
causing of death. No provision for ap- 
peal has been envisaged and, indeed, 
‘ithere cannot be appeal or revision after 
one has already been dead. Consider- 
ing all these ‘facts and circumstances, 
the vires of these two provisions ap- 
pears to be examinable which will be 
done in the writ petition. Pending dis- 
posal of the writ petition, if these two 
provisions are allowed to be taken re~ 
sort to, it may cause immense harm to 
the society bringing in.a trail of con- 
sequences beyond repair. It, therefore, 
appears to be reasonable that those 
portions of these two Acts be stayed 

ending disposal of the writ petition. 

11. As regards the other provisions 
of these two Acts, the learned counsel 
for both sides have placed them and 
fairly agree that so far as the exercise 
of powers under Sec. 5 of the Assam 
Disturbed Areas Act, 1955, is concern- 
ed, it appears to be desirable and this 
portion should not. be stayed, As re- 
gards the provisions of clauses (b), (c) 
and (d) of Section 4o0f the Armed 
Forces Special Powers Act, 1958, Mr. 
Barua submits with some force that 
these three provisions may also be 
similarly stayed. But- on careful exa- 


A. 8. Khongphai--v,-.Spl, - 


the © 


. Armed Forces (Special Powers) 


Judicial Officer, Shillong. >... Gau. 9 


mination -of the provisions, Mr, . Barua 
also - fairly agrees, that some of these 
provisions are desirable and the rest 
may not be so easily separable and 
in that. view these three clauses can- 
not be stayed, However, as regards the 
provisions in clauses (c) and (d) Mr. 
Barua feelingly depicts some recent 
experiences in North Kamrup where 
this Act was applied. Let us hope and 
trust that despite those provisions re- 

i in the statute book, such 
experience shall not recur, 


12, Accordingly, it is ordered that 
the impugned ex parte stay order 
dated 7-4-1980 shall be superseded by 
this order. The operation of Section 4 
of the Assam Disturbed Areas Act; 
1955, and of Section 4 (a) of the 
Act, 
1958 (as amended in 1972), is hereby 
stayed. The two impugned notifications 
will take effect, but no power shall be 
exercised under the provisions of Sec- 
tion 4 of the Disturbed Areas Act, 
1955 and Section 4 (a) of the Armed 
Forces (Special Powers) Act, 1958, 
which are hereby stayed. Adequate pre- 
caution shall be taken to prevent abuse 
of the provisions of clauses (c) and (d) 
of Section 4 of the Armed Forces 
(Special Powers] Act, (1958, . 

13. In view of the urgency of the 
matter, let the writ petition be dis- 
posed of expeditiously, Ordered ac- 


cordingly, 
Order accordingly. 
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_K. N. SAIKIA, J. 

A. §. Khongphai, Petitioner v. The 
Special Judicial Officer, Shillong and 
others, Respondents. 

Civil Rule No. 25 of 1977, D/- 20-2-1980. 


(A) Land Acquisition Act (1 of 1894), 
Ss. 33, 32 (1) — Scope and object of Sec- 
tion 33 — Dismissal of previous applica- 
tion under S. 32 (1) — Application under 
8. 33 not barred by res judicata — Dis- 
pute as to whom compensation is payable 
— Court can still grant interest to per- 
son interested. . Š 

Dismissal of previous application under 
S. 32 (1) does not operate as res judicata 
m filing an application under S. 33. The 
object of S. 33 is to put the parties in- 
terested in’ the same position as they 
would have been in respect of the land 
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acquired, had it not been acquired by 


the State, Clearly, the -balance money, 
that is, the corpus and the-interest or 
other proceeds, that is, the usufruct are 
envisaged. separately and there may’ not 
be any objection. to the interest or usu- 
fruct being paid to the person who would 
have naturally enjoyed it, had not the 
. land been dcequired and taken possession 
of. Among other facts the person from 
whom the ‘possession of. the land was 
taken, may be a material ‘consideration 
inasmuch as he would naturally ‘have re- 
ceived the benefit out of the land under 
-his possession. Such” person may vary 
from time to time, The fact that. the 


Court is to decide the dispute as to whom . 


the compensation is payable, may not 
always disable it from giving the interest 


son who would have received ‘the same 
_ if the land was not converted into money 
due to -acquisition,. (Para: 11) 
(B) Land Acquisition Act (1 of 1894), 
Ss. 18, 31 — Reference Court — Jurisdic- 

- tion — Scope — Dispute as to title in- 
volved in reference — Civil suit for title 


filed after passing of award — No ground ` 


for Reference Court to stay its decision 
as to title. | 


‘The jurisdiction under the- Act is a spe~ 
cial one and ‘is strictly limited by the 
terms:of Ss. 18-and 31, In a reference 
under S, 18 the jurisdiction arises when 
a specific objection- has been ‘taken to the 
Collector’s award and it is confined fo 
consideration of that objection. Wher# 
the objection of a claimant is to the quan= 
‘tum of compensation while that of an- 
-other claimant to the person to whom 
it is payable -the Court’s jurisdiction is 
restricted only. to these two objections. 
The reference Court has to decide the 
dispute referred to it in terms of the pro- 
visions of the Act; and it may amount fo 
refusal to exercise jurisdiction if he refers 


the parties to a Civil.Court and wait to ' 


take a. decision until the dispute is -de- 
cided by. the Civil Court. Thus a Refer- 
ence Court has jurisdiction to decide the 
question of title and interest of the par- 
ties: and it cannot stay the decision on 
ground that after. the award is. passed 
civil suit on the same subject-matter is 
pending in a Civil- Court, - 

. Whenever a question of. title arises: sa 
tween - -rival .claimants, -it must under ‘the 
terms. of the Act~be decided in that case 
and cannot:.be made.-the. subject-matter 
of a separate suit, It is well established 
- that the decision on the reference under 

‘the Land Acquisition Act on a question 


-or the proceeds accumulated to the per- .' 


| 


‘ 
i 
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of title operates as res judicata to bar 
persons who are parties to’ that decision 
from agitating their title in separate pro~ 
ceedings, There again can ‘be no justifica= 
tion for keeping the parties deprived of 
the money or interest. lawfully payable . 
to them for an uncertain period to ba 
taken by the civil suit. If the court -is sure 
that the suit is going to be finally. decid- 
ed shortly, it may, in an appropriate ease, ` 
Postpone its own hearing until then. 
a (Para 16} 
(©) Constitution of India, 3 226, 227 ` 
=- Failure to exercise jurisdiction vested T 


in court. — Reference under S. 18, Land ii 


Acquisition Act — Non-exercise and/or 
wrong exercise -of jurisdiction: by Court 
= Interference under Arts: 226, 22T 


Ci PRE T T8 of the Land 
Acquisition Act ‘where the | Referenca 
Court refused to decide the question of 
title on ground that a civil suit for’ title 
is pending, the same amounted to non= 
exercise of the jurisdiction vested in tha 
court, The court did not also exercise its - 
jurisdiction in conformity with S. 33 of 
the Act. In the circumstances it was held 


that interference under Arts, 226, 227 
was called for, an | - (Para 19) 
Cases Referred: Chronological Paras 
AIR 1977 Cal 198 : to 
‘AIR -1970 Mys 8 ..- ' 14 
AIR 1954 Punj 158 mae TI 


i 


AIR 1939 PC 133: 1939 All LJ 564 13 
AIR 1938 Mad 955 3 13 
AIR 1933 Cal 887 15 
AIR 1930 PC 64: 1930 All uy ie 1 
AIR 1924 Cal 757 - 15 
AIR 1922 PC 80: 20 All LJ 684 HY 


J, P. Bhattacharjee, R. C. (Choudhury, 


“S. N, Medhi, for Petitioner; .A, Sarma, 


Govt, Advocate, Meghalaya, A M Ma- 
zumdar and S., K. Hom a reba for. 
Respondents, i ; 


ORDER:— This is an applidation under 
Arts. ,226/227 of the Constitution of India 
against an order dated 23-12-76 passed in 
L. A. (Mise.) Case No, 16 of 1976 rejecting 
the petitioner’s application under S, 33 
of the Land Acquisition Act and directing 
the- awarded amount to be deposited in 
the State Bank of India, Shillong branch 
in the name of-the Collector under Fixed 
Deposit Scheme and holding: that- - the 


‘Court had no jurisdiction, whatsoever, to 


decide the right, title and interest of the 

parties under the proceedings. It involves 

two questions; namely. (1) ether a re- 

ference Court has jurisdiction to’ decide 

the question-of title and interest of: the 
7 q 


`. lector who by his letter 
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parties when a post award civil suit on 
the same subject-matter is pending in a 
civil Court? (2) Whether an application 
under Arts, 226/227 is maintainable? 


2. A plot of land measuring 93 acres, 
more or less, situate at Spread Eagle 
Falls, Shillong was acquired under the 
Land Acquisition Act 1894 and an award 
was given by the Collector on 8-2-74. The 
petitioner and the respondent No. 4 were 
shown as persons interested in the land, 
but ‘the entire balance amount of 
Rs. 23,71,097.60 P. was shown as payable 
to the ‘petitioner Sri A. S. Khongphai, and 
nothing payable to respondent No. 4. The 
petitioner earlier handed over possession 
ef the land to the Defence Department 
and received an interim payment of Rs. 5 
lakhs from the Collector on 14-2-70 pend- 
ing finalisation of the award. The respon- 
dent, No. 4 claimi compensation filed 
a petition dated 10-6-71. before the Col- 
dated 20-8-71 
directed her to establish her alleged right 
over the acquired land in a Court of Com- 
petent jurisdiction. She filed Title Suit 
No. 34 (T) of 1971 for declaration of her 


Tight and title over the land in question - 


and for injunction restraining the Col- 
lector from making payment of any com- 
persation money under any award to the 
petitioner. The suit was dismissed on 
15-93-72 on the ground that the suit hav- 
ing been between Tribals the Civil Court 
had no jurisdiction to entertain the same, 
An appeal therefrom also failed. Mean- 
while the award was given on 8-2-74. A 
revision application in the Hon’ble High 
Court was also dismissed on 27-6-75,; re- 
sulting in vacation of the injunction order 
granted on 13-9-73. Respondent No. 4 
thereafter filed Title Suit No. 18 (T) of 
1976 impleading the petitioner as the 
principal defendant and the other defen- 
dants of the earlier suit were pro forma 
defendants arid impleading four others, 
said to be the heirs of the one late R. E, 
Faffield. An ad interim injunction grant- 
ed on 4-7-75 was made absolute on 29-9- 
75. On appeal by the petitioner injunc- 
tion was vacated on 23-2-76. Meanwhile 
the award being given, the petitioner fil- 
ed an application under S. 18 of the Land 
Acquisition Act objecting to the quantum 
of compensation and upon this reference 
L. A. (Misc.) Case No. 16 of 1976 was 
registered. Respondent. No. 4 also filed 
a similar application objecting to entitle- 
ment, for determination of the person to 
whom the compensation was payable, 
and thereupon another reference case— 
Misc. No. 15 of 1976 was registered. Both 
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the cases are now pending in the court of 
the Special Judicial Officer, Shillong. ` 
3. After vacation of the injunction (on 
23-2-76) the petitioner submitted an ap- 
plication before the Collector on 1-3-76 
praying for payment of the compensation 
money to him; but the same was rejected 
on the ground that the payment could not 
be made at that stage, as the matter was 
pending in the Reference Court of the 
Special Judicial Officer, Shillong, The 
petitioner. then filed another application 
dated 10-86-76 before the Special Judicial 
Officer, Shillong praying for release of 
the compensation money, in his favour as 
he was entitled to receive it. The officer 
by his order dated 11-9-76, passed in 
L. A. (Misc.) Case No. 16 of 1976, rejected 
the application on the ground that there 
was pending dispute between the peti- 
tioner and respondent No. 4 with regard 
to the right, title and interest of the land 
in Title Suit No. 18 (T) of 1975 and that 
the court, had no jurisdiction to hear a 
dispute regarding right, title and interest 
of the land under reference as the peti- 
tioner and respondent No. 4 were the 
claimants of the said amount. Thereafter 
the petitioner filed another application, 
this time under S. 33 of the Land Acqui- 
sition Act in the same Court for release 
of the awarded money in his favour, tak- 
ing into consideration the orders of the 
Hon’ble High Court and the Appellate 
Court vacating the order of temporary in- 
junction, and praying, in the alternative, 
to deposit the balance amount of com- 
pensation money as per provisions of 
S. 33 of the Land Acquisition Act in Bank 
at Shillong in the name of the petitioner 
so that he may enjoy the interest accrued 
on the amount. The Court by the impugn- 
ed order dated 23-12-76 treated the said 
application as a review application under 
O. 47, R. 1 of the C.P.C. and rejected the 
same holding that there was nothing to 
review the earlier’ order dated 11-89-76 
passed by him; and directing the balance 
amount of compensation money to be de~ 
posited in the State Bank at Shillong 
branch in the name of the Collector 
under “Fixed Deposit Scheme” wumder 
S. 33 of the Act and the accumulated in- 
terest to be paid to the person interested 
in due course. The Court observed that 
in view of the pending dispute if the 
amount was released as prayed, it would 
tantamount to a decision of the disputed 


‘right, title and interest befween-the par- 


ties which was not contemplated in law, 


` as the Court had no Jurisdiction whatso- 


ever to decide those under the proceeding, 
Hence this application, 
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4. In the High Court one Ka Krik 
Sibon Kharkongor filed an application to 
be heard as an intervener. By order dated 
15-11-78 that application was directed to 
be decided at the time of hearing of the 
main matter, making it clear that she 
would be heard only as an intervener. 
On 6-10-77 counsel for the petitioner 
prayed for time to file an application to 
convert the writ petition imto a revision 
petition, After conversion application was 
filed by order dated 15-11-78 the same 
was directed to be decided at the time 
of hearing of the main matter itself, 

Mr. A. M. Majumdar for the respon- 
` dents taking a preliminary objection to 
conversion of the writ application into a 
revision application under S. 115 of the 
C.P.C., submits that the conversion ap= 
plication dated 14-11-77 against the im- 
pugned order dated 23-12-76 was clearly 
barred, though the writ application which 
was filed on 12-11-77 would not be barred 
as a revision petition. It is further sub- 
mitted that by converting the application 
the Court cannot convert itself from 
a writ court to a civil court, the two juris- 
dictions being entirely different. Even 
assuming that it could be converted, the 
new grounds added in the revision appli- 


cation having not been there in the writ. 


application in any form, the fresh appli- 
cation will be barred by limitation, and 
without an application for condona- 
tion of delay, the conversion cannot be 
allowed. 


6. Mr. A. K. Sarma, the learned Gov- 
ernment Advocate, Meghalaya, while 
adopting the contentions of Mr. Majum- 
dar, adds that justice of the case does 
not necessitate any conversion inasmuch 
as the title to the compensation being 
ran in the civil court, the reference 
court rightly directed the amount to be de- 
posited in the Bank and no injustice has 
been caused to any of the claimants. Sec- 
tion 141 of the Civil P. C. makes the pro- 
cedure provided in the Code in regard to 
suits applicable to miscellaneous proceed- 
ings in any court of civil jurisdiction. But 
the expression “proceeding” does not in- 
clude any proceeding under Article 226 
of the Constitution. Such an application 
being outside the purview of the C.P.C., 
counsel submits, this application cannot 
be converted. Mr. S. K. Hom-Choudhury, 
learned counsel for the intervener also 
opposes the conversion tooth and nail and 
says that she was fraudulently kept in 
dark, = 

7. Mr. J. P. Bhattacharjee, the learned 
counsel for the petitioner, answers that in 
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view of the erroneous decision of tbe re- 
ference Court and its refusal to act under 
S. 33 of the Land Acquisition Act, an ap- 
plication under Art. 226 or 227 is main- 
tainable. There should also be no objec- 
tion to conversion of the application into 
one under §. 115 of the C.P.C. as the juris- 


dictions under that section and under. 


Arts. 226/227 to the Constitution of India 
may be invoked in this case. As regards 
the grounds stated in the conversion ap- 
plication, Mr. Bhattacharjee submits that 
they were already there in the writ appli- 
cation and have been re-stated only to 
show that a revision application lies 
against the impugned order. 


8. Since the earlier order of this Court 
was to decide the question of conversion 
at the time of hearing the main matter, 
I have decided to hear the main case on 
merit and to defer the decision on con~ 
version at this stage. The learned counsel 
for all the parties have agreed; and the 
application is accordingly heard on merit. 

9. While the petitioner’s earlier appli- 
cation did not mention any provision 
of law, and was presumably under S. 32 
(1), admittedly his application No. 836/78 
dated 11-8-76 was under S. 33 of the 
Land Acquisition Act, which provides:— 

“When any money shall have been de~ 
posited in Court under this Act for any 
cause other than that mentioned in the 
last preceding section, the Court may, on 
the application of any party interested or 
claiming an interest in such money, 
order the same to be invested in such 
Government or other approved securities 
as it may think proper, and may direct 
the interest or other proceeds of any such 
investment to be accumulated and paid 
in such manner as it may consider will 
give the parties interested 
same benefit therefrom as they might 
have had from the land in respect where- 
of such money shall have been deposited 
or as near thereto as may be.” 

10. Admittedly, in the instant case the 
balance money of the award had been de~ 
posited in Court and because of injunc- 
tion orders no decision could be taken as 
to the investment or disposal of the 
amount and payment of the interest 
thereon. The injunction having been 


‘vacated leaving the Court entirely free 


to take any decision in this regard, the 
petitioner’s application under S. 33 was 
appropriate. Though there was an earlier 
application which could be under S. 32 
(1) and which was rejected, the same 
should not be res judicata in respect of 
this application inasmuch as the person 


“eo 


therein the ` 
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interested has a right under S. 33 to re- 
ceive the money or to get its benefit and 
also to receive the interest thereon. As 
was held in Mukunda v. State, AIR 1977 
Cai 195, the order on the previous ap- 
plication under S. 31 (1) did not stand as 
a bar to the grant of the prayer in the 
subsequent application as in the earlier 
order the prayer was rejected. It could 
not also be treated as a review applica- 
tion under Order 47, Rule 1, the same 
having not been made as such, 


11, The application ought, therefore, 
to. have been considered under the pro- 
visions of S. 33. This section envisages, 
the money and the interest or other pro- 
ceeds of the investment separately. It 
undoubtedly enables the Court on the 
application of a party interested to order 
the money to be invested in such securi- 
ties as it may think proper and to direct 
the interest or other proceeds of any such 
investment to be accumulated and paid 
in such manner as it may consider will 
give the parties interested therein the 
same benefit therefrom as they might 
have had from the land in respect where~ 
of such money shal] have been deposited. 
The use of the word “may” appears to 
indicate that a discretion has 
been vested in the Court either to pay 
the money to the person entitled or if he 
so desires to invest it. (AIR 1954 Punj 
158). The idea appears to be, to put the 
parties interested in the same position as 
they would have been in respect of the 
land acquired, had it not been acquired 
by the State. Clearly, the balance money; 
that is, the corpus and the interest or 
other proceeds, that is, the usufruct are 
envisaged separately and there may not 
be any objection to the interest or usu- 
fruct being paid to the person who would 
have naturally enjoyed. it, had not the 
land been acquired and taken possession 
of. Among other facts the person from 
whom the possession of the land was 
taken, may be a material consideration 
inasmuch as he would naturally have re- 


ceived the benefit out of the land under - 


his possession. Such person may vary 
from time to time. The fact that the 
Court is to decide the dispute as to whom 
the compensation is payable, may not 
always disable it from giving the interest 
or the proceeds accumulated to the per- 
son who would have received the same if 
the land was not converted into money 
due to acquisition. 


12. In the impugned order the aaa 


ed Court observed that when there is a 
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clear doubt regarding the right, title and 
interest in respect of the said land, under 
such circumstance the Court has no juris- 
diction to release the disputed compensa- 
tion money in favour of any of the par- 
ties under the proceeding and release to 
the petitioner was refused on that ground. 
The Court’ further observed that if the 
amount was released, it would tanta- 
mount to deciding the right, title and in- ` 
terest between the parties which the 
Court could not do as it had no jurisdic- 
tion whatsoever to decide the right, title 
and interest of the parties under this pro- 
ceeding, meaning thereby that it could 
be done in a civil suit. The Court express- 
ed that the amount would be kept for an 
indefinite period as it was not known 
when the title suit would be disposed of 
Admittedly, there is a title suit, being 
Title Suit No. 18 (T) of 1975, between the 
parties pending in the Court of the As- 
sistant to the Deputy Commissioner 
wherein the respondent No. 4 claimed 
her right, title and interest over the land 
under acquisition, 


13. In making the above observations 
and acting accordingly the learned Court 
appears to have stayed the reference case 
until final decision of the Title Suit No. 
18 (T) of 1975. If a decision in the refer- 
ence case has to wait until the title suit 
is decided, it shall have to wait until the 
dispute is finally decided in appeal. Nat- 
urally, that may take a long time during 
which the reference case shall have to be 
kept in abeyance. While acting under that 
proposition the learned Court did not 
properly appreciate the jurisdiction and 
functions of a reference Court under 
S..18 or 31 of the Land Acquisition Act. 
The jurisdiction under the Act is a spe- 
cial one and is strictly limited by the 
terms of the sections, In a reference under 
Section 18 the -jurisdiction arises when 
a specific objection has been taken to the 
Collectors award and it is confined to 
consideration of that objection. Once, 
therefore, it is ascertained that the only 
objection taken is to the amount of com- 
pensation, that alone is the matter refer- 
ferred and the Court has no power to 
determine and consider anything beyond 
it.. Similarly, when the objection taken 
is to the question of entitlement that 
alone is the matter referred and the Court 
has no power to determine and consider 
anything beyond it. Sec. 18 clearly speci- 
fies four different grounds of objection, 
namely, (1) to the measurement of the 
land; (2) to the amount of compensation; 
(3) to the persons to whom it is payable; 
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and (4) to- the apportionment. In the in- 
stant case the objection- of the- petitioner 
is to the quantum of compensation. while 
that of respondent No, 4 to the person to 
whom it is payable. The Court’s jurisdic- 
tion is restricted only to these two objec- 
tions. (AIR 1930 PC 64) If the reference 
`- court determines these disputes including 
the dispute as to their title to the land 
between the parties claiming compensa- 


tion, the matter will be res judicata and — 


bind the parties in any later suit involv- 
ing that issue (AIR 1939 PC 133), The 


reference Court has to decide the dispute - 


referred to it in terms of the provisions 
of the Act; and it may amount to refusal 
to exercise jurisdiction if he refers the 
parties to a civil court and wait to take 
a decision until the dispute is decided by 
the Civil Court. As was held in AIR 1938 
Mad 955-—~ 


‘When rival claimants come: before the 


Court on a reference under Section 31,- 


Land Acquisition Act, the court has a 
duty to decide which of the two claimants 
is entitled to the money deposited in 
Court. The Act makes provision for se- 
curing of funds im cases where the per- 
sons entitled to the custody of them is 
incompetent to alienate them, but it does 
_ not, so far as I am aware, make any pro~ 
vision wherein the Court can say “Claim- 
ant A has a good case, claimant B also 
_ has a good ease, I direct them to go to a 
Civil Court to establish their cases, : but 
meanwhile I confirm the decision of the 
. lower court in favour of claimant A.” 
14, The court must decide the matter 
which is before it. Whenever a question 
of title arises between rival claimants, it 


must under the terms of the Act be de- . 


cided in that case and cannot be made 
the subject-matter of a separate suit. It 
is well established that the decision on 
the reference under the Land Acquisition 
Act on a question of title operates as res 
judicata to bar persons who are parties 
to that decision from agitating their title 
in separate proceedings. (AIR 1970 Mys 
81).. Where a suit relating to title to ac- 
quired land and a petition disputing ap- 
portionment of the compensation be- 
tween the same parties with common 
‘issues were disposed of by a common 
judgment, but two separate decrees and 
no appeal against the decree in suit was 
filed it was held that the decree in suit 
had become final and principles of res 
judicata bar an appeal from the decree in 
the petition. 


15. Counsel for. the dents refer 
to Section 10 of the :C.P.C. which is ap- 
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plicable to: suits. A reference proceeding 
under the. Land Acquisition Act, strictly 
speaking, is not suit proceeding, Under 
S. 53 of the Land Acquisition Act; tha 
provisions of the C.P.C, apply to a Land 
Acquisition Proceeding save as they: may 
be inconsistent with anything’ contained 
in the Act. Ss, 18, 30, 31, 32 and 33 lay 
down their procedure to be followed and 
so the C.P.C. is not applicable to that 
extent. In AIR 1924 Cal 757, it was held 
that the Court has an- inherent power to 
postpone the hearing of a suit pending 
the decision of a selected action (Probate 
proceeding) and to.make an , order for 
stay of cross-suits on: the ground of con- 
venience. The inherent power, is not to 
be arbitrarily or capriciously ; exercised, 
but for facilitating real and , substantial 
Justice, In AIR 1933 Cal 887, it was held 
that a reference court under Section 18 is 
a court of special and exclusive jurisdic- 
tion, and a court of ordinary !civil juris- 
diction trying an earlier title suit has 
no jurisdiction fo stay a subsequently in= 
stituted reference, When both parties 


‘sought the Tribunal as the forum for the 


determination of the. question, the civil 
re a ee een a ae 
the matter. | 


16. In the instant case the award- was 
dated 8-2-74 and on objections to the 
same the Misc. Cases 15/76 and 16/76 
were registered. The ‘respondent No. 4’s 
Original Suit No, 34 (Tj of 1971 failed 
and the Suit No. 18 (T) of 1975 was in- 
stituted after the applications for refer- 
ence were made. The parties, ' therefore, 
can be said to have selected the reference 
court as their forum for determination of 
their dispute and the ordinary icivil co 
may. even be said to have ceased. jurisdic- 
tion of the dispute so referred. There 
again can be no justification for keeping 
the parties deprived of the money or 
interest lawfully payable to them for an 
uncertain period to-be taken by the civil 
suit. If the court is sure that the suit is 
going to be finally decided shortly, it 
may, in an appropriate case, postpone its 
own hearing until then. In the instant 
ease there was no such certainty and the 
Court’s abnegation of jurisdiction was of- 


` uncertain duration. 


17. In the light of the foregoing prin- 
ciples it is to be held that the . learned 
Court while deferring the decision until 
finalisation of. the title suit: virtually 


refused to exercise jurisdiction according 


to law. The impugned order to that ex- 
tent is liable to:be set aside. The ‘learned 
Court also failed to consider the applica- 


1981 
tion in the light of the provisions of Sec- 


tion 33 which envisages the corpus ` and: 
the usufruct separately. It cannot be said. 


that the interest or the proceeds of in- 
vestment may not be paid‘to the person 
interested- who would have naturally en- 
joyed the same, had he not been depriv~ 
ed of the land by acquisition. The learn- 
ed court ordered that the amount be de- 
‘posited under “Fixed Deposit Scheme” in 
the name of the Collector, if admissible 
by the Bank. Once the award as to the 
amount has become final, all questions as 
to fixation of compensation are then. ‘at 
en end; the duty of the Collector in case 
of dispute as to the relative rights of the 
persons entitled to the money is to place 
the money under the control of the 


Court, and the parties then can proceed 


to litigate in the ordinary way to deter- 
mine what their right and title to. tha 
property may be. (AIR: 1922 PC 80). Tha 


parties are under litigation before the re-. 


ference court and the . Collector’s duty 
has ceased. Under such circumstan- 
ces, depositing the money in the name of 


the Collector and consequent accrual and- 


accumulation of interest in his name may, 
without anything more, lead to complica- 
tions, The Collector’s name may be treat- 
ed as symbolical without any right or 
liability fastened to him, 

18.. The next question is whether this 
Court`should interfere in exercise of its 
powers under Art, 226 and/or 227 of the 
Constitution of India, and if not, whether 
the application should be converted to 
one under S. 115 C.P.C, . 

19. The impugned order inditates non- 
exercise of jurisdiction by the reference 
court on an erroneous assumption that 
it is to wait until the title suit is finally 
decided having no jurisdiction to _ decide 
the dispute itself. It has also not exercis- 


ed its jurisdiction in conformity with the. 


provisions of S. 33. If this impugned order 
is allowed to be cited as a precedent, it 
may disable courts from exercising its 
jurisdiction under the Act. In view of 
the above I think that this Court will be 
justified in quashing the impugned order 
in exercise of its power or superinten- 
dence under Art. 227 of the Constitution 
of India so that the reference court per~ 
‘\forms its duty according to law and does 
not keep such proceedings in abeyance 
under an erroneous view as regards its 
jurisdiction. In view of the decision, to 
interfere under Art. 227 of the Constitu~ 
tion, it. is not, necessary to decide the 
question of maintainability under Art. 226 
or conversion of the application into « one 
under S. 115 C.P.C, 
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20; In the result, this application is 
allowed. The impugned order is. quashed, 
The’ Rule is made absolute, The peti- 


tioner’s application under S. 33 of. the 


Land Acquisition Act is remanded ‘to the 
Special Judicial Officer, Shillong to be 
disposed of according to law,. taking into 
consideration the discussions hereinabove. 
Pending disposal of that application the 
Fixed Deposit, if already made in terms 
of the impugned order, shall continue. 
Thereafter it will abide the result of the 
application. Under the facts and circum- 
stances of the case the parties shall bear 
their. own costs, 

i Rule made absolute, 


! 


‘AIR 1981 GAUHATI 15 
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Abdu! Samad, Petitioner v. The Execu- 
tive Committee of the Marigaon Mahku- 
ma Parishad and others, Respondents, 

Civil Rule No, 257 of 1979, Dj- 9-1- 
1980." 


(A). Constitution of India, Art. 226 — 
Remedy under the Article is discretionary 
— Availability of more effective remedy 
under S.. 138, Assam Panchayati Raj Act 
~— Petition not -entertained despite sub- 
stitution of CL. (3) of Art. 226. .- 


Notwithstanding the 44th. Constitution 
Amendment Act removing the bar placed 
by CL (3) of Art. 226, Constitution, 
remedy under the Article is discretionary 
and the petition will not be entertained 
where there is effective and adequate al- 





` ternative remedy under the statute and 


the order is not impugned either on the 
ground that any of the constitutional 
rights or principles of natural justice has 
been violated, The writ petition challeng- 
ing the settlement of ‘hats’ or ‘bazaars’ 
in favour of the opposite parties’ under 
the rules framed under the Assam. Pan- 
chayati Raj Act was not entertained sinee 
the petitioner had a more effective and 
adequate alternate remedy of appeal and 
revision under S, 138 (1) and (2) respece 
tively, The authorities under the Act 
could consider the facts and the allega- 


- tion if non-consideration of the highest 


tender by the Settling Officer was proper, 

i (Paras 5, 8 & 9) 
` (B) Assam Panchayati, Raj Act (11 of 
1973), S. 138 (2) — Settlement of ‘Hats’ or 


"Against order of Executive Committee of 
Marigaon . Mahkuma, Parishad Mari~ 
gaon, D/-.18-6-1979. 


GX/HX/D349/80/TVN: 
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‘Bazaars’ by Gaon Panchayat — Revision 
against under S. 138 (2) to the Govern- 
ment lies. Civil Rule No. 471 of 1975, D/- 
5-9-1975 (Gau) and Civil Rule No. 92 of 
1978, D/- 9-11-1978 (Gau), Foll. 

(Paras 5 & 6) 

(C) Assam Panchayati Raj Act (11 of 
1973), S. 138 (1) and (2) —~ Limitation for 
appeal and revision. 

While there is no limitation prescribed 
for an application for revision under sub- 
sec, (2) of S. 188 Assam Panchayati Raj 
Act, S. 138 (1) (a) and (b) provides: for 

` period of limitation for preferring ap- 
peals. (Paras 9 & 11) 

(D) Words and Phrases — ‘Efficacious’ 
means able to produce the intended result. 
; (Para 10) 
Cases Referred: Chronological Paras 
(1978) Civil Rule No. 92 of 1978, D/- 9-11- 

1978-(Gau), Lechhi Ram Choudhury v, 

Chief Executive Councillor, Kokrajhar 
_ Mahkuma Parishad 3 
(1975) Civil Rule No. 471 of 1975, D/- 5-9- 

1975 (Gau), Pithu Ram Deka v. State 

of Assam -5 

S. N. Bhuyan and P. C, Gayan, for Pe- 
titioner; P. G. Barua, S. C. Das, D. Go- 
swami and B, B. Narzary, for Respon- 
dents. 

ORDER:— This is an application under 
Article, 226 of the Constitution of India 
directed against an order of the Execu< 
tive Committee of the Marigaon Mah- 
kuma Parishad, Marigaon, Settling (24) 
Lahorighat Bi-weekly Bazar with Ismail 
Hussain, respondent No, § in exercise of 
its power under the Assam Panchayati 
Raj Act, 1972 and the Rules framed 
thereunder, 

2. Mr. S, C. Das, the learned counsel 
appearing on behalf of the Intervener 
(Shri Manai Basumatari) has raised a 
preliminary objection that the petitioner 
ought not to be granted any relief under 
the extraordinary Jurisdiction as the 
petitioner has come to the court br skip- 
ping over his statutory remedy provided 
for in Section 138, Assam Panchayati Raj 
Act, 1972, “the Panchayati Act” for short, 
as there is alternative and efficacious re- 
medy provided for in Section 138 of the 
Panchayati Act for getting full, adequate 
and efficacious relief from the authority 
constituted to hear matters under the 
said section. 

3. Counsel submits that at all relevant 
time when the impugned order was made 
the provision of Article 226 (3) read as: - 

“No petition for the redress of any 
injury referred to in sub-clause (b) or 
sub-clause (c) of clause (1) shall be 


Abdul Samad v, Marigaon Mahkuma Parishad 
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entertained if any other remedy for such 
redress is provided for by or under any 
other law for the time being in force.” 
but by Constitution (Forty-fourth 
Amendment) Act, 1978 clause (3) was 
substituted and there is no such bar at 
present. But, according to Shri S. C. Das 
with whom Shri P. C. Barua, the learned 
counsel for respondent No. 5 joins hand, 
submits that there is positively a ready > 
remedy provided for in Section 138 of 
the Panchayati Act and the petitioner is 
not entitled to relief provided for in 
Article 226 of the Constitution unless the 
petitioner can bring his case within the 
realm of violation of his constitutional 
right or establishes violation of the princi- 
ples of natural justice or questions the 
validity of the Act and/or the jurisdiction 
of the authority in rendering the order 
and/or questions the legality or validity 
of the Constitution of the authority and/ 
or the appellate or revisional authority. 
The petitioner’s case does not fall under’ 
any of the categories. The learned coun- 
sel, in support of his contention, relies 
on a Division Bench decision of this 
Court, namely, Lachhi Ram Choudhury 
v. Chief Executive Councillor, Kokraj- 
har Mahkuma Parishad in Civil Rule No, 
92 of 1978 decided on 9-11-78. 


4 Mr. S. N. Bhuyan, the learned 
counsel for the petitioner submits that 
there is a remedy provided under Sec- 
tion 138 of “the Panchayat Act” but the 
same is not “efficacious”, The learned 
counsel submits that notwithstanding 
availability of an alternative remedy the 
petitioner is entitled to petition under 
Article 226 and get relief thereunder, The 
relevant provision of Section 138 (2) of 
“the Panchayat Act” reads as under: 

“138 (2). Notwithstanding anything con- 
tained in the foregoing sub-section (1), 
the State Government may at any time 
call for the records in any manner from a 
Gaon Panchayat or Mohkuma ` Parishad 
and give such order as may be deemed 
necessary after examination of such re- 
cords. The order of the State Govern- 
ment, in this regard shall be final.” 

5. On perusal of the entire scheme of 
the Panchayat Act it appears clear that 
“Settling Authorities” and “Confirming 
Authorities” have been constituted by the 
Statute to settle such “hats”, “bazars” 
etc. The Act provides for right of ap- 
peals/revisions against the orders of 
Settlement and/or confirmation. An ap- 
peal is provided for against ań. order of 
Gaon Panchayat or Mahkuma ` Parishad 
under S. 138 (1) of “the Panchayat Act’. . 
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There is a provision for getting relief in 
révision under Section 138 (2) of the Act. 
It shows that there is a hierarchy of 
authorities constituted by the Act itself 
to dispose of all matters touching such 
settlements in appeals or revisions 
against the orders rendered by a Gaon 
Panchayat or Mahkuma Parishad. There 
was some doubt whether Section 138 (2) 
provided any right to an aggrieved party 
to ask for revision of the orders of the 
Gaon Panchayat. and/or Mahkuma Pari- 
shad regarding settlements of “Hats” and 
“Bazars”. The question has been resolved 
by a Division Bench of this Court in 
Pithu Ram Deka v. The State of Assam, 
Civil Rule 471 of 1975 disposed on 5-9- 
75. The Division Bench while interpreting 
Section 138 (2) of the Panchayat Act ob- 
served: 


. the ` State Government has 
jurisdiction to call for the records of the 
settlement of the Hat in question made 
by the Executive Committee of the Moh- 
kuma Parishad either suo moto or on an 
application by any aggrieved person.” 

(Emphasis added) 


Therefore, an- . aggrieved person may ap- 
proach the Government by an 
tion for revision against an order of settle- 
ment of Bazar or Hat made by the Ex- 
ecutive Committee of Mohkuma Parishad. 
This view of the Division Bench has been 
confirmed in Civil Rule 92 of 1978, Lachhi 
Ram Choudhury v. Chief Executive 
Councillor, Kokrajhar Mahkuma Parishad 
decided on 9-11-78. f 

6. Under these circumstances, I am 
constrained to hold that any person ag- 
grieved by an order of settlement of .a 
bazar or hat passed by Executive .Com- 
mittee of Mahkuma Parishad has a statu- 
tory right to file an application for revi- 
sion against the impugned order. i 

7. It is indubitable that the petitioner 
has had the remedy -available but he has 
come to this Court in its extraordinary 
jurisdiction skipping over the statutory 
remedy. Reason shown in the petition as 
to why the remedy was not availed of is by 
way of a bad statement in paragraph 14 
reads: 

“14. That there is no other effective 
and alternative remedy and the remedy 
sought for will be just and proper in the 
facts and circumstances.of the case.” 

8. On perusal of Section 138 (1) it ap- 
pears clear that there is effective and 
alternative remedy provided for. The 
remedy provided for is just and adequate, 
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There is no reason why the said remedy 
was not availed of by the petitioner. 
Under these circumstances, I am con-ļ|` 
strained to hold that there is effective al- 











petition that the petitioner’s 
tional right has been violated, nor is there 
any material to hold that the principles 
of natural justice have been violated. The 
only.ground strenuously urged before 
me is that on the facts and in the circum- 
stances of. the petitioner being the highest 
tenderer was ‘entitled to get the settle 
ment and that the Executive Committe 
did not take into consideration the tender 
of the petitioner on grounds stated in the 
order. All these are questions of facts and 
can be best considered by a Court of ap- 
peal or revision. 


9. A remedy under Art. 226 of th 
Constitution is discretionary. S. 138 (2) 
provides more effective and adequate re- 
medy. The revisional authority unde 
S. 138 (2) may appreciate evidence, con- 
sider facts as appellate/revisional auth- 
ority but this court’s powers are limited. 
It is a case-in which the petitioner can 
get adequate relief by an ordinary action 
at law. It does not appear that the relief 
under S. 138 (2) cannot be availed by th 
petitioner if he presents his application 
under S. 138 (2) before the’ authorities 
now. There is no limitation prescribed fo 
presenting an application under S. 138 (2) 
of the Panchayat Act. Therefore, I have 


no hesitation in coming to the conclusion 


that the petitioner has had an alternative 
adequate and more efficacious remedy 
provided under S. 138 than what the pe- 
titioner might have been entitled to get 
under Art. .226 of the Constitution. In 
view of the fact that there is an alterna- 
tive, adequate and efficacious remedy and 
the said remedy is still available to the 
petitioner I feel that on the facts and in 
the circumstances of the case this is not 
a fit case in which the petitioner is entitl- 
ed to get any relief under Art. 226 of 
the Constitution. In this view of the mat- 
ter, I hold that the application is not 
maintainable under Art. 226 and is liable’ 
to be dismissed. - _ 

10. Mr. Bhuyan, the learned counsel 
for the petitioner submits that the re-] 
medy is not efficacious. It is well known 
that the meaning of the term “efficaci-} | 
ous” is “able to produce the intended re 


18 Gau. 


sult”. The intended result for the peti- 
tioner is to set aside the impugned order 
and to get a settlement in his favour. 
This complete remedy can be effectively 
given by the revisional authority. Under 
these circumstances, the contention. of 
Mr. Bhuyan must be rejected. 


li. The petitioner at this stage prays 
for permission to. file an appeal and/or 
application under Section 138 (2) of the 
Panchayat Act. No such permission is 
‘necessary from this end. The petitioner 
shall be at liberty to ledge an application 
under Section 138 (2) of the Panchayat 
Act against the impugned order before 
the State Government. It appears that 
there is no limitation to prefer an appli- 
cation under Section 138 (2) of the Pan- 
chayat Act. However, Section 138 {1) (a). 
and (b) clearly provides for period of 
limitation for preferring appeals. If the 
petitioner files any appeal against any 
order under Section 138 (1) (a) and (bř 
of the Panchayat Act, the authority shall 
undoubtedly consider the question as to 
whether it is barred by limitation pro- 
vided in Section 138 (1).of the Act. In 
view of the long delay if is highly desir- 
able that the revision, if filed by the peti- 
tioner, shall be disposed of within a 
month from the date of its lodgment. 


12. In the result, the application is 
‘not maintainable at this stage and stands 
dismissed as such. There. will be no order 


as to costs, 
Petition dismissed, 





AIR 1981 GAUHATI 18 
FULL BENCH 
D. PATHAK, Ag. C. J., K. LAHIRI AND 
N. IBOTOMBI SINGH, JJ. 


Arabinda Das and ete, Petitioners vV. 
State of Assam and others, Respondents. 

Civil Rules Nos. £74 and 175 of 1980, 
D/- 21-8-1980. - 


(A) Assam Fishery Rules (1953), Rr. 12 
Proviso, 8, 42, 43, 45 (As amended up to 
1976) — Settlement of fisheries — Power 
of Government — Scope — Tenders invit- 
ed to settle fishery — Government can 
stop procedure by tender and settle fish- 
ery directly. (Constitution of India, Arti- 
-cle 14; Assam Land and Revenue Regula- 
tion (1 of 1896), Regns. 16, 115). 


Even if the Government selects any. 


fishery to be settled by tender and gives. 
instruction to the Deputy Commissioner 
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or the S. D. O. to lease them out for. any 
specified period and in consequence there- 
of provisions of R. 43 are followed and 
tenders for the settlement of fishery are 
invited. The Government is competent 
under the Rules to stop settlement pro- 
cedure by tender and settle the fishery 
directly. There is nothing in R. 12 to show 
that once the power has been exercised by 
the State Government by directing @ 
fishery to be settled by tender system, the 
power of the State Governmént to settle it 
directly is exhausted. (Paras 23, 13) 

Under the provision of R. 12 both old 
and new, the State Government has got 
the unfettered power to settle the fisheries 
directly in compliance with the provisions 
contained therein. The exercise’ of the 
power under this is not arbitrary. There 
are certain prerequisites which must be 
satisfied before the power of direct settle- 
ment can be exercised by the State Gov- 
ernment under the proviso. These prere- 
quisites are that — 

(a) a settlement. of a registered fishery 
can only be made with a fishery co-opera- 
tive; 

(b) formed with hundred per cent ac- 
tual fishermen of fishing population; 

(c) in the neighbourhood of' the fishery. 
concerned; . 

(d) belonging to the Scheduled Castes 
of the State or Maimal Community of the 
Cachar District; and 

(e) at a revenue calculated and fora 
period decided by the State Government 
from time to time. 

The above prerequisites are demonstra- 
tive of the fact that the State Govern- 
ment can directly settle the fishery within 
the four corners of the provision contain- 
ed in the proviso. Unless the above condi- 
tions are in existence the power of settle- 
ment under the proviso would never be 
available to the State. If ariy one and 
more of the pre-contitions noted above 
are absent, the power under the proviso 
would not be available to the State. These 
prerequisites are indicative of the fact 
that the rule making authority has given 
a guideline for the exercise of the power 
under the proviso, and has not been left 
to the arbitrary discretion of the State. 
Therefore, exercise of such power cannot 
be said to be naked, unguided or uncan- 
alised. The Proviso to S. 12 is a piece of 
social legislation, which is framed for the 
purpose of giving opportunity to actual 
fishermen of Scheduled Castes and Mai- 
mal Community and their Co-operative 
Societies, (Paras 19, 20} 
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Delegated legislation — Rule making au- 
thority gives authority to do anything of 
public character — Includes power to do 
incidental and ancillary things. 


Where a statute gives a power, such 
power implies: that all legitimate steps may 
be taken to exercise that power even 
though these steps, may not be clearly 
spelt in the statute. Where the rule mak- 
ing authority gives power to certain au- 
thority to do anything of public charac- 
ter, such, authority should get the power 
to take intermediate steps in order to give 
effect to the exercise of the power in its 
final steps, otherwise the ultimate power 
would become illusory, ridiculous and 
inoperative which could not be the inten- 
tion of the rule making authority. In de- 
termining whether a power claimed by 
the statutory authority can be held to be 
incidental or ancillary to the powers ex- 
pressly’ conferred by the statute, the 
court must not only see whether the 
power may be derived by reasonable im- 
plication from the provisions of the sta- 
tute, but also whether such powers are 
mecessary for carrying out the purpose of 
the provisions of the statute which con- 
fers power on the authority in its exercise 
of such power. 


Cases Referred: Chronological Paras 

(1980) Civil Rule No. 216 of 1979, DJ- 2-7- 
1980, (Gawhati), M/s. Dibru Part II and 
Part II Fishery Co-operative renee 
Ltd. v. State of Assam 

41978) Civil Rule No. 351 of 1978 (can. 
hati), Ganakapra Fishery Co-operative 
Society Ltd. v. Kayakuchi Gaon Fishery 


Co-operative Society Ltd. 11, 18 
AIR 1970 Assam 91 (ŒB) 11, 17 
AIR 1968 Assam 48 11, 16 
AIR 1967 Assam 22 11, 14, 18 
AIR 1967 Assam 52 11, 15, 18 
ILR (1963) 15 Assam 288 11, 13 
AIR 1957 SC 377 11, 12, 13, 16, 18 
AIR 1953 SC 309 3, 5 


J. P. Bhatacharjee, S. N. Medhi and 
Miss U. Baruah, for Petitioners; D. N. 
Choudhury, A. K. Phukan, Govt. Advo- 
cates, Assam, B. M. Goswami and UW. C, 
Das, for Respondents. 


PATHAK, C. J. (Acting) :— By these 
petitions under Article 226 of the Consti- 
tution of India, the petitioners have chal- 
lenged the W/T message- dated 22-2-80 
issued by the Fishery Department of the 
Government of Assam with Memo 
No. VFF. 465/79/134-A dated 22-2-80 


under the signature of the Deputy Secre- 
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(B) Constitution of India, Art. 245 —` 


(Para 22) - 
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tary to the Government of Assam, Fisher- 
ies Department directing all Deputy Com- 
missioners and Sub-Divisional Officers not 
to open the tenders received by them or 
to make settlement of the fishery without 
prior clearance from the Government. 

2. The facts leading to the present 
petitions converge ona very narrow com- 
pass. The petitioners in both the petitions 
are members of the Scheduled Caste and 
belong to Kaivarta family selling fish in 
the market and dealing in fishery busi- 
ness. The Deputy Commissioner of Dibru- 
garh issued a notice of sale of fisheries of 
the Dibrugarh District on 12-2-80 inviting 
tenders on or before 20-3-80 for settle- 
ment of as many as six registered fishe- 


‘ries for the period of 3 years with effect 


from 1-4-80 to 31-3-83. In pursuance of 
the aforesaid sale notice, Arabinda Das, 
‘petitioner in Civil Rule No. 174 of 1980 
submitted a valid tender enclosing all 
necessary documents as required under 
the terms and conditions of the sale notice 
by offering a sum of Rs. 75,251/~ as annual 
revenue on 20-3-80 for the settlement of 
Nerlogonakhona Fishery. Similarly 
Tapasilal Das, petitioner in Civil Rule 
No. 175/80 submitted a valid tender en- 
closing ali necessary documents as requir- 
ed under the terms and conditions of the 
said sale notice by offering a sum of 
Rs. 11,101/- as annual revenue on 20-3-80 
for the settlement of Gorudhoria Fishery. 
It is stated by the petitioners that they 
made enquiries after submitting their 
tenders on 20-3-80 in- the office of the De- 
puty Commissioner as to when the tenders 
would be opened and the settlement 
would be made. Subsequently on 29-3-80 
the petitioners came to learn that the 
Fishery Department of State Government 
have given some instructions to the De- 
puty Commissioner directing him not to. 
open tenders submitted by different ten- 
derers for settlement of the fishery as noti- . 
fied by the sale notice dated 12-2-80 and 
to make settlement of such fisheries on the 
basis of such tenders without prior clear- 
ance from the Government. It is further 
stated that on enquiry it was found that 
the Government of Assam in the Fisheries 
Department had issued a W/T message 
which is impugned in these petitions as 
noticed above and by which all the De- 
puty Commissioners and the Sub-Divi- 
Sional Officers have been directed not to 
open tenders and to make settlement of 
the fishery without prior clearance from 
the Government. The said W/T message is 
set out hereunder in extenso: 
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“Dated Dispur the 22nd February/80. 
FROM FISHASSAH 

TO x 

ALL DEPOOM/SUB-DIVISIONAL 


No. VFF. 46579134 (.) REF OUR W. T. 
No. VFF. 46579105 of fifth ultimo regard- 
ing settlement of fisheries from 1-4-90 (.) 
petitions for direct settlement on exten- 
sion of leases have/are being received in 
this department (.) these petitions have 
been/are being sent to you for immediate 
report (.) petitions for direct settlement/ 


extension might have been received by - 


you direct for obtaining Govt. appro- 
val (.) in such cases as referred to above 
the fisheries concerned should not be set- 
tled although you may issue sale notice 
inviting tenders for the fisheries concern- 
ed (.) if tenders 
fisheries referred to above the tenders 
should not be opened or settlement orders 
passed without prior clearance from 
' Govt. (.) please send reports on all such 
` petition/immediately (.)` please report 
compliance (.)” 


3. Before adverting to the rival con- 
tentions of the parties, we may at this 
stage refer to some of the relevant provi- 
sions of the Fishery Rules in order to ap- 
preciate their contentions and submissions. 

It has rightly been observed in the 
State of Assam v. Keshab Prasad Singh, 
AIR 1953 SC. 309 by their Lordships of 
the Supreme Court that — Assam is blest 
with fisheries which are under the control 
of and belong to the State Government. 
Periodically the fishing rights are leas- 
ed out to licensees and the State derives 
considerable revenue from this source. So 
valuable are these rights that as long ago 
as 1886 it was considered undesirable to 
leave such a lucrative source of revenue 
to the unfettered discretion and control 
of either the Provincial Government or a 
single individual, however eminent. 


4. Accordingly, legislation was enacted 
and Regulation I of 1886 (The Assam 
Land and Revenue Regulation, 1886), for 
short ‘the Regulation’, was passed into 
law. A Register of Fisheries had to be 
kept and the Deputy Commissioner was 
empowered, with the previous sanction of 
the Chief Commissioner (late -Provincial 
Government), to declare any collection of 
water to be a fishery. Once a fishery was 
so declared no person could acquire fish- 
ing rights in it except as provided by 
Rules drawn up under Section 155 of the 
Regulation. Even prior to the commence- 


received in respect of © 
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ment of the Constitution, prescribed 
fisheries in Assam were lifted out of the 
realm of matters which could be disposed 
of at the executive discretion of 
either Government or ọfficials and were 
placed under statutory regulation and 
control by Sections 16 and 155 of the 
Regulation under which a set of Rules was 
framed for the settlement of fishery. It 
follows that no fishery could be “settled” 
except in accordance with those Rules, 
The following are the relevant Rules as 
obtained at that time: 


“Rule 190-A No fishery shall be settled 
otherwise than by sale as provided in the 
preceding instructions except with the 
previous sanction of the Provincial Gov- 
ernment.” 


“Rule 191 — Fisheries should be 
settled to the best advantage but, sub- 
ject to this condition, the agency of 


middlemen as lessees should be done 
away with as far as possible. To effect this 
the fishery area should be broken up into 
blocks of such size that the actual fishers 
may be able to take the lease, which 
should be given, for preference, to the 
riparian land occupants or to the actual 
fishermen. The endeavour of the District 
Officer should be to do away with the 
middlemen by finding out who the sub- 
lessees are and trying to come to terms 
with them.” 


5. On consideration of the above set 
of Rules their Lordships of the Supreme 
Ceurt have observed in Keshab Prasad 
Singh (AIR 1953 SC 309) (supra) in the 
following terms :— 

“Now as we have seen prescribed 
fisheries in Assam were lifted out of the 
realm of matters which could be dispos- 
ed of at the executive discretion of either 
Governments or officials and were placed 
under statutory regulation and control by 
Ss. 16 and 155, Assam Land and Revenue 
Regulation of 1886; and we have already 
referred to the elaborate set of Rules 
which were drawn up in pursuance of 
that Regulation. It follows that no fishery 
can be a settled except in accordance 
with those Rules.” 


The ratio of that decision is that when 
Rules are prescribed for the settlement of 
fishery the authority prescribed under 
the Rules must follow those Rules for 
settling the fishery by the authorities 
prescribed in accordance with Rules and 
the settlement has not been left in the 
hands of the Government -to settle it ac- 
cording to its own caprice and whims. 
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The main purpose of settling the fisheries - 


by the State was to derive revenue by 
the State and therefore prior to the com- 
mencement of the Constitution the State 
Government tried to get as much revenue 
as it could by sale of the fisheries by auc- 
tion system. The main thrust then was 
for the collection of as much revenue as 
it could for the State exchequer. But 
after the commencement of the Constitu- 
tion State has given thought not only to 
derive revenue but also to help the weaker 
section of the society, namely, Scheduled 
Castes and the Scheduled Tribes by en- 
acting a fresh set of Rules, so that settle- 
ment of fisheries could be given to the 
actual fishermen by profession. 


Section 16 of the Regulation empowers 
the Deputy Commissioner with the pre- 
vious sanction of the State Government 
to declare by proclamation any collection 


of water, running or still, to be a fishery. ~ 


It has been further provided by the sec- 
tion that no right in any fishery so de- 
clared shall be deemed to have been ac- 
quired by the public or any person either 
before or after the commencement of the 
Regulation, except as provided in the 
Rule made under Section 155. 

Section 155 of the Regulation provides 
for framing of Rules for the purpose of 
settlement of fisheries and ancillary 
matters thereto. In 1953 a fresh set of 
Rules were framed under Section 16 read 
with Section 155 of the Regulation. These 
Rules are called the Assam Fishery Rules 
1953 (for brevity the Rules). Now we may 
notice some of the following relevant 
rules which are necessary for considera- 
tion for the purpose of deciding these 
cases, 

“8. Confirmation of sale,— All sales of 
fisheries in a district shall be reported to 
the Commissioner of Plains Division for 
approval in Form No. 100 of the Assam 
Land Revenue Manual, Volume I.” 

"12. No fishery shall be settled other- 
wise than by sale except by the State 
Government. The order of Settlement 
passed by the State Government shall be 
final, 

Provided that the State Government 
may introduce the tender system of 
settlement of fisheries in place of sale by 
auction system whenever it is considered 
necessary.” (emphasis supplied) 

"13. Settlement of fisheries with Co- 
operative Societies.— : 


(a) Registered Co-operative Fishery 
Societies formed by actual fishermen of 
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the Scheduled Caste and individual actual 
fisherman of the Scheduled Caste, giving 
substantial bid in the sale, shall be given 
the option of taking settlement of fisheries 
at the highest bid in order of preference 
as stated above. 


(b) When a fishery bid value of which 
does not exceed Rs. 20,000 (Rupees twenty 
thousand) is settled with anyone falling 
within one of the above two categories 
the lessee shall get a rebate of 10 per 
cent as concession. 


Note. 1. By “actual fisherman of the 
Scheduled Caste” is meant fisherman by 
profession and not fisherman by Caste 
alone. 


Note. 2. The 10 per cent rebate conces- 
sion will be withdrawn at any time when 
circumstances so demand. 

Note 3. ‘Substantial bid” means any bid 
representing 60 per cent or above of the 
highest bid.” 

“42. The Government may from time 
to time select any fishery or fisheries to 
be settled by tender system and instruct 
Deputy Commissioner or the Sub-divi- 
sional Officer to lease them out for any 
specified periods. 

“43. On receipt of Government’s in- 
struction in any particular year the 
Deputy Commissioner or the Sub-divi- 
sional Officer shall fix a date not later, 
than the 5th February, on which the 
settlement of the registered fisheries 
selected by Government will be made by 
him after calling for tenders from the 
public. The date fixed shall be proclaim- 
ed by the Deputy Commissioner or Sub- 
divisional Officer at least a month in ad- 
vance by a written notice in the form in 
Appendix. A posted at the Sadar and 
Sub-divisional Cutchery and at the 
Munsiff and Police Station within the 
local limits of which the fishery or any. 
part of it is situated. The notice shall 
state the name of the fishery, the mauza 
or pargana within, which it is situated 
and any other particular that may be 
necessary for its identification, the term 
and price for which: it was last settled, 
the term for which it will now be settled 
and the date, place and conditions of 
settlement, The contents of the notice 
should also (if possible) be made known 
by beat of drum at the bazar nearest ta 
the fishery. 

“44. The place of settlement shall be 
the Sub-divisional Cutchery for fisheries 
lying within an outlying subdivision of 
a district and the Sadar Cutchery of the 
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district for those in the headquarters sub- 
division. 

“45. The Deputy Commissioner or the 
Sub-divisional Officer, as the case may be, 
shall open the tenders in the presence of 
an Advisory Board consisting of not less 
than 5 persons called at the moment and 
in consultation with that Board make a 
selection of the most suitable tender and 
submit the proposal for settlement to the 
Commissioner of Plains Division for 
sanction. The selection of members of the 
Board shall be strictly confidential. 


"46, Fisheries shall be settled to the 
best advantage and subject to this condi- 
tion the agency of middlemen as lessees 
shall be done away with as far as pos- 
sible. ye Co-operative Fishery Societies 
formed actual fishermen of the Sche- 
duled Caste and registered under the 
Indian Co-operative Societies Act, and (ii) 
individual actual fisherman of the Sche- 
duled Caste shall be given preference, in 
the order stated above, in the matter of 
settlement of fisheries, provided their 
tender is not below an amount which is 
less than the highest tender by only 
10 per cent; provided further that this 
monetary concession is limited to fisheries 
whose value does not exceed Rs. 20,000. 

“Provided further that when the same 
Co-operative Fishery Society formed by 
the actual fishermen of the Scheduled 
Caste or the same individual actual 
fishermen of the Scheduled Caste, offers 
tenders for more than one fisheries, the 


10 per cent concession allowable should 


be restricted to one fishery only.” 

From a survey of the above Rules of 
1953 it is found that the normal procedure 
for settlement of fishery prescribed in 
Rule 3 of Section I is by auction-sales 
in regard to all registered fisheries held 
under these Rules expiring on the last 
.day of the current year for which the 
last previous auctions were reserved for 
sale under Rule 9. After making provi- 
sion for the place of sale, execution of 
leases and confirmation of sale, provision 
is made in Rule 11 for appeal to the High 
Court against all orders of the Deputy 
Commissioner or the Sub-divisional Officer 
passed under the Rules and it is provided 
that there shall be no appeal against an 
order of settlement passed by the State 
Government. Then follows Rule 12 which 
provides that no fishery shall be settled 
otherwise than by sale except by the 
State Government (emphasis | supplied) 
and a proviso is enacted to this Rule 
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enabling the State Government to in- 
troduce the tender system of settlement 
of fishery in place of auction system 
whenever it is considered necessary. Sec- 
tion IV of the Rules contains rules for 
settlement of Fisheries by Tender System, 
Rule 42 provides that the Government 
may from time to time select any fishery 
or fishéries to be settled by tender system 
and instruct the Deputy Commissioner to 
lease them out for a specified period and 
the procedure adopted for settlement of 
fisheries by tender system is provided 
therein, 


6. It is seen from the above summary 
of the relevant Rules that the normal 
procedure for settlement of fishery is by 
holding auction sales, However, power is 
given by the proviso to Rule 12 to the 
State Government to introduce the tender 
system of settlement of fishery in place 
of auction system whenever it is con- 
sidered necessary and if the Government 
selects any fishery or fisheries to be 
settled by tender system and instructs 
the Deputy Commissioner to lease them 
out for a specified period ending in exer- 
cise of that power. Section IV prescribes 
the procedure for settlement of fisheries 
by tender. Reading of Rule 46 shows that 
the anxiety of the rule making authority 
was to do away with the agency of 
middlemen in the matter’ of settlement 
of fisheries. The purpose behind is to 
give preference to the actual fisherman 
of the Scheduled Castes or to the Co- 
operative Society formed by actual 
fishermen of the Scheduled Castes or to 
the Co-operative Society formed by actual 
fishermen of the Scheduled Castes and 
registered under the Indian Co-operative 
Societies Act. 

7. In 1960 in exercise of the powers 
conferred by Séctions 155 and 156 of the 
Regulation and by Section 6 of the Indian 
Fisheries Act, 1897 certain amendments 
were introduced by Gazette Notification 
No. RGF. 62/57/103 dt. 15-2-1960 by which 
Rules 13 and 46 were substituted in the 
following manner: 

“13. (a) Co-operative Fishery Societies 
formed by actual fishermen of the Sche- 
duled Caste and registered under the 
Assam Co-operative Societies’ Act, 1949, 
Shall be given option of taking settlement 
of fisheries at the highest bid, provided 
that the bid of such Co-operative Societies 
is within 7!/2 per cent of the highest bid. 


(b) When the bid of such Co-operative 
Societies are below 7/s per. cent of the 
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highest bid (i) Co-operative Societies as 
stated above, (ii) individual members of 
the Scheduled Tribes and other Backward 
Classes who may offer a bid not less than 
60 per cent of the highest bid, may be 
given option to take settlement of the 
fishery at highest bid, in the order of 
preference stated above, subject to the 
suitability of the bidder. 


(c) When a fishery, the bid value of 
which does not exceed Rs. 35,000/- is 
settled with any one falling within one of 
the categories stated in such rule (a) or (b) 
above, the lessee shall get a rebate of 
V'/e per cent as concession. 


(d) Any bidder claiming the concession 


provided in this rule shall indicate the 
same in writing to the officer conducting 
the sale, immediately, before _the . com- 
mencement of the sale, 


Note:— 1. By actual fishermen of 
Scheduled Caste is meant fishermen by 


profession and not fishermen by caste - 


alone, 


Note:— 2. A Co-operative Fishery 
Society be deemed to be a Society form- 
ed by actual fishermen if not less than 
80 per cent of the members thereof are 
actual fishermen of the Scheduled Caste. 


Note :— 3. The list of recognized other , 
Backward Classes in Assam, for the pur-. 


pose of this Rule, includes— 


1. Ahom, 2. Baria, 3. Baroi, 4 Chutia, 
5. Ganok, In Cachar only, 6 Kumar, 
¥. Kupadhar, 8 Mahisya Das, 9. Manipuri, 
10. Moran and Mataks, 11. 
12. Nepali (i. e Thapa, Gurung, Magar, 
Lama, Newar, Lohar, Gaina, Rai, Chetri, 
Limbu and Sarki i. e. Cobbler), 13. Prar, 
14. Rajbanshi or Koch, 15. Saloi, 16. Sudra 
Das or Dey, 17. Sut, 18. Tanripal, 19. Tea 
Garden Tribe i e Gondas, Mundals, 
Khonds, Oraons, Santhals, Sevaras, Pans), 
20. Teli, 21. Jogi (Nath), 22. Scheduled 
Castes converted to Christianity, 23. Sikh 
Scheduled Castes, 24. Mukhi, 


"46, Fisheries shall be settled to the 
best advantage and subject to this condi- 


tion, the agency of middlemen as lessee 


shall be done away with as far as possible: 

(a) A Co-operative Fishery Society 
formed by actual fishermen of the Sche- 
duled Caste and registered under the 
Assam Co-operative Societies’ Act, 1949, 
shall be given option of taking settlement 
of fisheries at the highest tender, provid- 


ed that its tender is not less than cs per - 


cent of the highest tenderer, 
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(b) When the tender of such Co-opera- 
tive Societies is below 7'/, per cent of the 
highest tender, (i) Co-operative Societies 
as stated above, (ii) individual members 
of the Scheduled Caste, (iii) individual 
members of the Scheduled Tribes and 
other Backward Classes who may submit 
tender at not less than 60 per cent of the 
highest tender may be given option to 
take settlement of the fishery at the 
highest tender in the order of preference 
stated above subject to the suitability of 
the tenderer. f 

(c) When a fishery, the tender value of 
which does not exceed Rs. 35,000/- is 
settled with anyone falling within one of 
the categories stated in the sub-rule (a) or 
(b) above, the lessee shall get rebate of 
7 per cent as concession. 

(d) Any tenderer who claims the con- 


cession provided in this Rule shall indi- 


cate it in his tender.” 

In 1963, there was another amendment 
of the Rules which was published in the 
Gazette dated 14-8-1963 by which Rule 8 
was deleted and Rule 11 was substituted 
providing for appeal against the order of 
the Deputy Commissioner or Sub-Divi- 
sional Officer passed under the Rules to 
the Assam Board of Revenue in place of 
the High Court. 

8.. In 1971 a further amendment of the 
Rules has been introduced and some of 
the relevant rules which are required for 
our consideration are:— Rule 8. This is 
inserted as a new Rule and. the same 
reads as: 

Rule 8 (a) Settling authority— xxx xxx 

(b) Extension of the term of lease— (i) 
Where the period of lease of registered 
fisheries being ordinarily not less than 
three years is interfered with, due to any 
natural cause or for any unavoidable 
reasons beyond the control of the lessees, 
Government may extend the period of 
such lease supported by official reports as, 
to the nature of cause in exceptionally 
special cases for a reasonable period so as 
to enable such lessees to make good the 
loss; 

(ii) The State Government may also, on 
the recommendation of the Director of 
Fisheries extend the period of lease ofa 
fishery with an intending pisciculturist 
who should. invariably be the sitting 
lessee and who agrees to accept such an 
extension at a revenue and for such 
other additional terms and conditions as 
may be specified by Government. 

Provided that one of the conditions of 
extension of lease against piscicultural 
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plan shall invariably be the implementa- 
tion of approved Scheme or Schemes of 
Development and improvement of such a 
‘fishery at the lessee’s own cost within a 
target period to-be fixed by Government. 


The orders of extension of lease on the 
aforesaid grounds, passed by the State 
Government shall be final and no appeal 
shall lie against such orders of extension, 

(c) and (d) ...... eee 

(e) Re-sale of Fisheries.— When for de- 
fault kist money or for violation of any 
of the conditions of the fishery lease in- 
cluding any of the provisions of these 
Rules by a lessee the fishery shall be put 
to re-sale under tender system at the risk 
of original lessee. Notice of re-sale shall 
be given asin the case of the original sale 
with the additional proviso that the re-sale 
shall be at the risk of and on account of 
the original lessee. 

Provided that the question of such 
re-sale shall not be applicable where 
State Government permits extension of 
time for payment of kist money.” 


Rule 12 also has been substituted by 
this amendment and it reads: 


“Rule 12. Except those referred to in 
sub-rule No. 8. (b) above, all registered 
Fisheries shall be settled under tender 
system of sale in place of sale by auction.” 

This amendment of Rule 12 shows that 
the settlement of Fisheries are to be made 
by tender only and the provisions for the 
direct settlement by the State which had 
been in vogue in the Rules framed in 1953 
was completely abolished. 

But in 1976 by a notification No. VFF. 
10/76/Pt.Tl-A/12 dated 5-6-1976 a proviso 
has been added to Rule 12 in order to 
revive the power of the State to settle 
fisheries directly under certain conditions. 
The genesis of the incorporation of the 
proviso to Rule 12 is based on a decision 
of the State Government taken on 9th. 
April, 1976 which we had the occasion to 
notice at page 57 of the Paper Book in 
Civil Rule No. 216 of 1979 M/s. Dibru 
Part II and Part Ill Fishery Co-operative 
Society Limited v. State of Assam, dis- 
` posed of by us on 2-7-1980. The policy 
decision reads as follows :— 

“VFF. 94/76-2. The Minister, Fisheries 
mentioned that the decision of the Cabinet 
as recorded vide item 9 of the meeting 
held on 28-3-1976 did not meet the sub- 
ject, it was decided that (i) Fishery Co- 
operative Societies should be reorganised 
as proposed by the Department, 
Fishery settlement rules should be amend- 
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ed to provide for direet settlement of 
fisheries with the réorganised fishery Co- 
operative Societies for a period not ex- 
ceeding one year at a time provided such 
societies are formed with 100 per cent 
actual fishermen belonging to the Sche- 
duled Caste and/or Maimal Communities ` 
of Cachar district. (iii) Average revenue 


‘of the previous five years should be work- 


ed out for determining the annual revenue 
for settlement of fisheries with the re- 
organised Co-operative Societies. 


Sd/- S. C. Sinha.” - 


We are now directly concerned with the 
proviso for our consideration in these 
cases. Rule 12 reads :— 


“12. Except those referred to in sub- 
rule No. 8 (b) above, all registered 
Fisheries shall be settled“ under tender 
system of sale in place of sale by auction. 


“Provided that the State Government 
may settle any registered fishery, other- 
wise than under tender system, with a 
Fishery Co-operative Society formed with 
100 per cent actual fishermen of the 
fishing population in the neighbourhood 
of the fishery concerned and belonging 
to the Scheduled Caste of the State or 
Maimal Community of the Cachar 
District at a revenue calculated and for 
a period decided by the State Govern- 
ment from time to time.” 

Rule 13 is also substituted in the follow- 
ing manner: 

“13. (a) With the prior approval of the’ 
State Government not more than 60 per 
cent of Fisheries in a sub-division avail- 
able for settlement in a year shall be 
selected for sale under tender system only 
with the Co-operative Fishery Societies 
formed with 100 per cent shareholders 
from members of actual fishermen be- 
longing to the Scheduled Caste of the 
State and/or Maimal Community of the 
District of Cachar and registered under 
the Assam Co-operative Societies Act, 
1949. Settlement of all such fisheries 
tenders of which have been’ accepted 
under Rule 5 shall be with the highest 
tenderer. 

(b) The remaining fisheries in the Sub- 
division available in that year under 
tender system of sale, shall remain open 
for settlement to all communities includ- 
ing Co-operative Societies as referred to 
in sub-rule (a) above. 

(c) A Co-operative Fishery Society 
formed by members of actual fishermen 
belonging to the Scheduled Castes/Maimal 
Community/Scheduled Tribes/Other Back- 
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ward Classes and registered under the 
Assam Co-operative Societies Act, 1949, 
shall be given option to accept 
settlement of Fisheries of the category as 
mentioned in sub-rule (b) above at the 


_ highest tender, provided that their tender ` 


is within 7'/ per cent of the 
tender. 

(d) When the tenders for fisheries fall- 
ing within the category referred to. in 
sub-rule (b) above are below 7'/2 per cent 
of the highest tender, (i) Co-operative 
Societies as stated in sub-rule (c) above, 
(ii) Individual members of actual fisher- 
men belonging to the Scheduled Castes 
and Maimal Community, (iil) Individual 
members of the Scheduled Tribes and 
other Backward Classes who may offer 
tenders not less than 60 per cent of the 
highest tender may be given option to 
accept settlement of the fisheries at the 
highest tender, in order of preference 
stated above subject to suitability of the 
tenders. 


(e) When a fishery referred to in sub- 
rule (b) above fetching a tender not ex- 
ceeding Rs. 50,000 per annum is settled 
with any individual member from actual 
fishermen belonging to Scheduled Castes, 
Scheduled Tribes/Maimal Community or 
other Backward Classes the tenderer shall 
get a rebate of 7'/2 per cent as concession. 
. But when a fishery fetching a tender not 
exceeding Rs. 1 lakh (Rupees one lakh) 
per annum is settled with any Fishery 
Co-operative Society formed by members 
from communities as stated above, the 
tenderer Society shall get a rebate of 
10 (ten) per cent as concession : 


Provided that 10 per cent rebate . as 
afroesaid shall not be available to Fishery 
Co-operative Societies formed with 100% 
shareholders from actual fishermen be- 
longing to the Scheduled Castes of the 
State and Maimal Community of the 
District of Cachar if they accept settle- 
ment of Fishermen as ` stated in sub- 
rule (a) above. - 

Provided further that such rebate shall 
not be admissible in case any individual 
or Fishery Co-operative Society of any 
protected community offers the highest 
tender. 

- (£) Any tenderer claiming the concession 
provided in this Rule shall indicate the 
same in this tender.” 

_ This Rule 13 provides for 
up to 60 per cent of the fisheries in the 
subdivision for settlement in.a year for 
sale under tender system -with the persons 


highest 
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mentioned in sub-rule (a) of the rule. The 


‘ remaining 40 per cent of fisheries in the 


subdivision available for sale under: the 
tender system, shall remain open for 
settlement to all communities including 
Co-operative Societies as referred to in 
sub-rule (a). 


9. The successive amendments of the 
Rules noticed above, show the anxiety of 
the Government to give a better deal to 
the deserving persons, the Co-operative 
Society formed by actual fishermen and 


actual individual fishermen by settling 


more and more fisheries with them. The 
emphasis in these rules indicates that the 
Government is more concerned about 
providing work to the actual fishermen to 
improve their lot. than deriving revenue 
for the exchequer. 

10. The main contention raised in the 
petitions is that so far as 40% fisheries 
are concerned, the Government cannot 


` exercise the power under the proviso to 


Rule 12 for the settlement of such fishery 
directly. But this contention has not been 
canvassed ‘before us at the bar. So we . 
are not called upon to express any opin- 
ion on it. The submission at the bar on 
behalf of the petitioners centres round 


- the contention that once the provision of. 


Rule 42 is applied, namely by selecting 
any fishery to be settled by tender and - 


‘giving instruction to the Deputy Com- 


missioner or the Subdivisional Officer to 
lease them out for any specified period and 
in consequence thereof provision of R. 43 
has been followed by the Deputy Com- 
missioner or the Subdivisional -Officer in 
inviting tenders’ for the settlement of 
fishery by tender, the power of the 
State Government to take resort to the 
proviso to Rule 12 would not be available. 
But now ultimately the sole contention of 
the learnéd counsel for the petitioners is 
that the impugned wireless message by 
which the settlement procedure by tender 
has been stopped and thereby scuttled 
the settlement does not have any backing 
of the provisions of the Rules. It is to be 
noted that the validity of the proviso to 
Rule'12 or Rule 8 (b) has not been chal- 
lenged. Now the only challenge of the 
petitioners is that the impugned order 
does not have any valid sanction of law. 
11. Mr. D. N. Choudhury, the learned 
counsel on behalf of the State has sub- 
mitted that the petitions are premature 
and no legal rights of the petitioners have 
been taken away by the impugned order 
nor there is any breach of legal obligation ` 
made by the State in passing the impugn- 
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ed order. Accordingly, it is submitted on 
behalf of the State that there is no ques- 
` tion of issuing any writ in the nature of 
mandamus on the facts of these cases. 

In our opinion, the power of the State 
Government to settle directly any fishery 
-when the Rules provide for it, is no longer 
res integra. It has been settled by a series 
of decisions of this Court as well as of the 
Supreme Court that the State Govern- 
ment has got unfettered power to direct- 
‘ly settle the fishery even after the tenders 
have been called and submitted. We may 
refer to:— - 


(i) AIR 1957 SC 377 (Ganga Ram Das 
v. Tezpur Kaibarta Co-operative, Fishery 
Society Ltd.); (ii) ILR (1963) 15 Assam 
288 (Birendra Nath Barman v. The De- 
puty Commissioner, Goalpara); (iii) AIR 
1967 Assam 22 (Barada Kanta Bishya v. 
Assam Board of Revenue, Gauhati); ‘ (iv) 
AIR 1967 Assam 52 (Gauhati Anunatta 
Sampradaya Bahumukhi Co-operative 
Society Ltd. v. Secretary, Agriculture and 
' Veterinary. Department, Govt. of Assam 
` Shillong); (v) ATR 1968 Assam 48 (Adarsha 

Fishery Co-operative Society v. State of 
Assam) and (vi) AIR 1970 Assam 91 (FB) 
(Sikku v. State of Assam).. 


In the above cases the scope, content 
and ambit of Rule 12 of the Rules under 
which provision for direct settlement by 
the. State, came up for consideration on 
the extant Rule framed in 1953. Then in 
Civil Rule No. 351 of 1978 (Ganakpara 
‘Fishery Co-operative Society Lid v. 
Kayakuchi Gaon Fishery Co-operative 
Society Limited), a Division Bench had to 
consider the scope and content of the 
proviso to Rule 12 introduced in 1976. 

12. We may now notice in brief the 
above decisions which support the view 
that the State Government’s power to 
settle fisheries directly under the Rules, 
is not in any way fettered and the same 
may be exercised at any time prior to 
the final settlement of the fishery. In 
Ganga Ram (supra) the main question 
that came up for consideration for deter- 
mination by the Supreme Court was whe- 
ther there was any power conferred on 
the State Government by the Rules to 
settle fishery otherwise than by sale, ie 
by individual settlement without settle- 
ment thereof by auction system. Their 
Lordships while considering the above 
question made the following succinct ob- 
servation: 

“The only relevant enquiry is whether 
there was any rule validly enacted under 
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S. 155 (of the Regulation) which enabled: 
the State Government to settle the fishery 
otherwise than by sale by making an in- 
dividual settlement thereof with Respon~ 
dent No. 1 or the appellant in the manner 
in which it was done. There is absolute- 
ly nothing in the provisions of Section 16 
(of the Regulation) which would go ta 
show what are the principles on which 
such rules for the acquisition of fishery 
rights by the public or any person have 
to be made nor is there anything therein . 
to indicate any policy which has to. guide 
the State Government in the making of 
such rules. The whole thing is left to the 
discretion of the State Government which 
is empowered by S. 155 (of the Regula- 
tion) inter alia, to make rules relating to 
the granting of licenses and the framing 
of the right to fish in fisheries proclaim- 
ed under Section 16 (of the Regulation) 
consistent with the Regulation. No doubt 
the State Government could also be 
bound by such rules and would not be en- 
titled to make any settlement of fishery 
rights unless and until there was a rule 
made in that behalf under Section 155 (of 
the Regulation). It would not bé open to 
the State Government to contend that if 
had absolute property in these - fishery 
rights and it was, therefore, entitled to 
settle them-in any manner whatever.” 
It is true that unless action of the State. 
Government could be justified by re- 
ference to any Rule made under S. 155, 
it would not avail the party in whose 
favour direct settlement is made. There- 
fore, reliance was placed on the provi- 
sion of Rule 12 of the Fishery Rules and. 
it was submitted that under that rule 
specific power ig given to the State Gov- 
ernment to settle the fishery rights other- 
wise than by sale. In that context their 
Lordships have observed: 


“The State Government is thereby in- 
vested with the power to settle fishery 
rights even by individual settlements 
without following the auction system or- 
the tender system. Even though the 
power is not vested in the State Govern- 
ment by express provision made in that 
behalf, the context of Rule 12 sufficiently 
indicates the intention of the rule making 
authority. After having prescribed the 
procedure by way. of auction sales in 
Rules 1 to 11 of Section I, a prohibition 
against the settlement of fishery rights ° 
otherwise than by sale is enacted in R. 12 
except in the case of the State Govern- 
ment. No fishery is to be settled other- 
wise than by sale and that prohibition ig 
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general in terms but an exception is. 
carved out in favour of the State Govern- 
ment in terms which are only capable of 
construction that the State Government 
shall have the power of settling fishery 
rights otherwise than by sale. No limita- 
tion is placed on this power which is thus 
vested in the State Government and if 
the State Government is empowered to 
settle fishery rights otherwise than by 
sale it can do so by adopting the tender 
system if it thought it desirable to do so 
or even by entering into individual settle- 
ments if the circumstances of the case so 
warranted. Apart from the adoption of 
the tender system in place of the auction 
system, circumstances may conceivably 
arise where either by reason of the can- 
cellation or relinquishment of fishery 
lease before the expiration of the period 
thereof and having regard to the situation 
then obtaining, it may not be feasible or 
desirable to sell fishery rights for the 
unexpired portion of such a lease either 
by public auction or by inviting tenders 
and the State Government may, under 
these circumstances, consider it desirable 
to enter into individual settlement of the 
fishery rights so as to earn for the State 
as much of revenue as possible. No fetter 
can be placed on the discretion of the 
State Government in this behalf and the 
State Government would be the best 
judge of the situation and would be in a 
position to determine settlement of fishery 
rights otherwise than by sale. There is 
nothing in the provisions of Section 4 
containing rules for settlement of fisheries 
by tender system which militates against 
the above position.” (emphasis supplied). 
Ultimately their Lordships of the 
Supreme Court have held that Rule 12 
specifically empowers the State Govern- 
ment to settle the fishery rights other- 
wise than by sale and there is no conflict 
between the provisions of Section 16 of 
the Regulation and Rule 12 of the Fishery 
Rules. It has been further pointed out by 
their Lordships that the above decision 
has turned on the construction of R. 12. 


13. In Birendra Nath Barman (ILR 
(1963) 15 Assarn 288) (supra), the question 
of direct settlement by the State under 
‘Rule 12 as obtained under 1953 Rules 
came up for consideration. In that case it 
has been ruled by a Division Bench of 
this Court that Rule 12 of the Fishery | 
Rules only lays down that the ordinary 
method of settlement will be by sale. An 
exception has been created in favour of 
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the State Government. The State Govern- 
mentis empowered under R. 12 to make 
settlement otherwise than by sale. Thus 
very wide discretion has been given to the 
State Government. The power under R. 12 
js not a power which can be exercised 
only at the initial stage when the Gov- 
ernment has to elect the procedure as to 
whether the settlement should be by sale, 
by tender or direct settlement. There is 
nothing in Rule 12 which will show that 
once the power has been exercised by the 
State Government by directing a fishery 
to be settled by tender system, the power 
of the State Government to settle it direct 
is exhausted. 

The Division Bench mainly relied on 
the decision of the Supreme Court in 
Gangaram (AIR 1957 SC 377) (supra). 
Before the Division Bench it was contend- 
ed that the effect of giving such a wide 
power under Rule 12 to the Government 
to settle fishery directly will be to nullify | 
the provisions of Rules 43 and 44 of the 
Fishery Rules. It was further contended 
that it would bein effect perpetuating 
the same evil to curb which Rules 43 and 
44 were enacted. The argument in effect 
was that elaborate procedure is provided 
for in Rules 43 and 44 in order to safe- 
guard the interest of the public and not 
to give opportunity to the executive au- 
thorities to indulge in any nepotism. It 
was strenuously contended that it would 
be perpetuating the same evil and if the 
Government was given wide power it 
was likely to abuse it. To the above con- 
tentions the Court observed in the follow- 
ing terms :— ` 

“If the argument were that Rule 12 is 
ultra vires because it gives very wide 
power to the Government the argument 
may have some relevance to this question. 
But we do not think that the purpose be- 
hind Rule 12 or Rules 43 and 44 is to 
give effect to any such policy. Section 155 
of the Assam Land and Revenue Regula- 
tion gives power to the State Govern- 
ment to frame certain rules relating to 
settlement and in the exercise of that 
power the State Government ħas framed 
Rule 12. If Rule 12 on its plain reading 
gives such a power to the Government, no 
limitation can be read into the rule 
simply because the ambit of the power is . 
very wide. Rule 42 of the Fishery Rules 
only lays down that the Government may 
from time to time select any fishery or 
fisheries to be settled. by tender system 
and instruct Deputy Commissioner or the 
Sub-Divisional Officer to lease them out 
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for any specified period. Rule 42 or sub- 
sequent rules do not cut down the wide 
power. given to the Government under 
Rule 12 to make direct settlement.” 


Then the Court referred in that context 
to the decision of the Supreme Court in 
Gangaram (supra), where in dealing with 
the question of the scope and ambit of 
Rule 12, their Lordships of the Supreme 
Court made the significant observations 
regarding the power of the State Govern- 
ment which can be exercised under R. 12 
to which we have already adverted. Be- 
fore the Division Bench it was contended 
that in Gangaram (supra) the Supreme 
Court had to deal with a situation when 
the procedure under Rules 43 and 44 had 
been followed and the settlement had 
been set aside. It was contended that the 
Government at that stage could make 
direct settlement and not in the midst 
' of the proceedings. To this contention the 
Court observed as follows :— 


“It is true that the case (Gangaram) 
(supra) was decided on its own facts 
which were different. Their Lordships 
were considering. the ambit and scope of 
Rule 12 and it was decided that no 
limitation is placed on the power given 
to the Government under Rule 12. Rules 
43 and 44 also do not place any fetter on 
the power of the Government under 
Rule 12. Rule 12, as already indicated 
earlier, does not place any restriction on 
the power of the Government with regard 
to the point of time when the power is to 
be exercised. There is nothing in the 
. Rules which lays down that such a selec- 
tion can only be made at an_ earlier 
stage.” 


Ultimately the Division Bench gave an 
opinion that there is no bar on the Gov- 
ernment for making a direct settlement 
even though tender procedure was being 
adopted by the authorities with the ap- 
proval of the Government and it was held 
that the order of the Government in mak- 
ing the direct settlement could not be said 
to be without jurisdiction. 


14. In Barada Kanta Bishya (AIR 1967 
Assam 22) (supra), the Division Bench of 
this Court had to consider the scope and 
content of Rule 12; and there it was cate- 
gorically held_that by simply adopting 
the procedure of tender system at the 
initial stage, the Government does not 
lose its power under Rule 12 to make 
direct settlement. It was further held 
that the power of.the Government is not 
exhausted by an order of the Assam 
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Board of Revenue remanding the case to 
the Deputy Commissioner for fresh set- 
tlement. Till the settlement is made in 
pursuance of the order passed by the 
Assam Board of Revenue, the power of the 
Government is not exhausted and the 
order of the Board of Revenue does not in 
any way affect the power of the Govern- 
ment to make direct settlement under 


Rule 12, 
15. In Gauhati Anunatta Sampra- 
daya Bahumukhi Co-operative Society 


Ltd. (AIR 1967 Assam 52) (supra), a Divi- 
sion Bench of this Court again had to con- 
sider Rule 12 and Section (IV), (Rules 42, 
43) of 1953 Fishery Rules and it was ob- 
served that the normal rule of settlement 
by auction sale is subject to the State 
Government’s right under Rule 12. This 
Rule 12 gives wide powers to the State 
Government. Right of the Government 
under Rule 12 cannot be said to be exer- 
cisable only at the initial stage. 


16. In‘Adarsha Fishery Co-operative 
Society (AIR 1968 Assam 48) (supra) the 
Division Bench had also to consider the 
scope and content of Rule 12 of the 1953 
Fishery Rules where it was held that the 
fishery isa Government property. It is in 
the control and management of the Gov- 
ernment. Fishery rules give power to the 
State Government to settle the fishery 
directly. There can be no lis or litigation 
or averment and: counter-averment re- 
quiring a decision which might attract the 
incidents of judicial procedure. This is 
purely an administrative act by way of 
selecting a person, whom the Govern- 
ment considers to be the most suitable in 
their opinion. As the State Government 
has the full power to effect a settlement 
under Rule 12 directly with the party. it 
is not open to anyone to question the vali- 
dity of the action taken in exercise of that 
power. 


In rendering the above decision the 
Division Bench mainly relied on the deci- 
sion of Gangaram (AIR 1957 SC 377) 
(supra). : 

17. A Full Bench of this Court in ` 
Sikku (AIR 1970 Assam 91) (supra) in 
which Sections 16, 155 and Rule 12 came 
up for consideration and it was held that 
an exception to settlement of the fishery’ 
by sale is made by Rule 12 under which 
the State Government is empowered to 
settle fisheries otherwise than by sale. If 
special circumstances exist, the Govern- 
ment can make direct settlement wnder 


‘the Rule. The Government is the best 
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judge about the existence of special cir- 
cumstances. Therefore, if the Government 
has the subjective satisfaction that special 
circumstances exist for giving direct set- 
tlement the Government can do so and 
its opinion in this respect is to be final. It 
was further held that while exercising 
power under Rule 12 there will be lack of 
jurisdiction of the Government only if 
there is complete absence of material on 
which an opinion can be formed as to the 
existence of special circumstances war- 
ranting exercise of power under Rule 12. 
Such a jurisdiction is latent and a person 
acquiescing to it is not entitled to a writ. 


18. In Ganakpara Fishery Co-opera- 
tive Society Ltd. (supra), a Division 
Bench of this Court had to consider the 
extent; provision of the proviso to Rule 12 
of the Rules with which we are concerned. 
The facts of that case are almost in pari 
materia with that of.the present cases 
which we are dealing now. The contention 
now raised on’ behalf of the petitioners 
was also raised in Ganakpara Fishery 
case (supra) which was rejected by the 
Division Bench in which one of us 
(Pathak, J. as he then was) was a party. 
That case arose in the following way: 


A notice of sale in respect of the 
Fishery in question was issued and the 
petitioner Society submitted a tender for 
Rs. 97,525.00 which was the highest. The 
second highest tender was submitted by 
Jania Salekura Fishery Co-operative So- 
ciety Limited for Rs. 61,025.00. The Sub- 
Divisional Officer, who is the primary set- 
tling authority, by his order dated 12-6-78 
settled the fishery in question with the 


Jania Salekura Fishery Co-operative 
Society Ltd. Being aggrieved by 
. the order of the primary set- 
tling authority, the petitioner filed 


appeal before the Assam Board of 
Revenue and the. learned Board by its 
order dated 28-8-78 allowed the appeal, 
set aside the order of settlement dated 
12-6-78 and remanded the ‘case to the 
primary authority for resettlement of the 
fishery in accordance with directions con- 
tained in its order. The Sub-Divisional 
Officer, in compliance with the direction 
of the Board published a notice of- sale 
‘dated 15-9-78 inviting tenders for settle- 
ment, but the Government in exercise of 
its power under the proviso to Rule 12 of 
the Rules for settlement of fisheries, as 
amended by Notification No. VFF. 10/76/ 
Pt. II-A/12 dated 5-6-76 settled the fishery 
in question with the respondent No. 4 at 
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Rs. 23,000.00 for the period 8-10-78 to 
31-3-79. 

This order of direct settlement under 
Rule 12 was the subject-matter of chal- 
lenge in the writ. petition. There it was 
argued that the authority having once 
decided to settle the fishery in question by 
tender system, it was not open to the 
Government to resort to the plenary 
power vested in it by virtue of proviso to 
Rule 12 of the Rules. It was contended 
that the order in question had been passed 
so-as to circumscribe the order that had 
been passed by the Assam Board of Reve- 
nue on 28-8-78 by which a direction had 
been given to the Sub-Divisional Officer to 
settle the fishery by inviting fresh ten- 
ders. The further submission on behalf of 
the petitioner was that exercise of powers 
under proviso to Rule 12 at that stage, 
when the case had been remanded by the 
Board to the Sub-Divisional Officer, was 
clearly in conflict with the direction given 
by the Board in exercise of its quasi-judi- 
cial powers. In other words, the argu- 
ment on behalf of the petitioner proceed- 
ed that the power conferred. upon the 
Government by virtue of proviso to R. 12 
could be exercised only at the initial 
stage and once it had decided to settle the 
fishery by tender system it was divested 
of that power. The Bench considered the 
earlier decisions of the Court, namely, AIR 
1967 Assam 22 (supra), AIR 1967 Assam 
52 (supra) and also on making a compara- 
tive study of Rule 12 (old) and Rule 12 
(new) held that it was open to the State 
Government to introduce tender system 
under the proviso to the old Rule even 
though the general rule was settlement by 
sale. Under the present Rule 12 gen- 
eral rule is to settle by tender system and 
the proviso thereunder empowers the 
Government to settle any registered fish- 
ery otherwise than by tender system with 
a Fishery Co-operative Society formed 
with hundred per cent actual fishermen 
in fishing population in the neighbour- 
hood of the fishery concerned and belong- 
ing to the Scheduled Caste of the State 
and/or Maimal community. of the Cachar 
District at a revanue calculated and for a 


. period as decided by the State Govern- 


ment from time to time. On an interpreta- 
tion-of the old Rule 12 and proviso to 
new Rule 12, it was further observed by 
the Bench that though the provision is 
to the system of settlement of the fisheries 
contained inthetwo rules are different, 
the principle, in our opinion, that has to 
be applied for interpretation of the ald 
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Rule as well as the new Rule would be 
the same. The pertinent question is: once 
having initiated the general system or the 
ordinary system, is it open to the Govern- 
ment to resort to the powers vested in it by 
the proviso? The answer has been return- 
ed in the affirmative in the aforesaid two 
decisions. The rationale of the aforesaid 
decisions applies with full force to the 
present case. At this stage, we may alse 
refer to AIR 1957 SC 377 (Gangaram Dag 
v. Tezpur Kaibarta Co-operative ` Fishery 
Society Ltd.) wherein their Lordships 
were pleased to hold that the State Gov- 
‘ernment is, by _ Rule 12 of the Rules for 
Settlement of Fisheries, invested with the 
power to settle fishery rights even by in- 
dividual. settlements without following 
the auction system or the tender system. 


Another argument advanced there on 
behalf of the petitioner was that the pro- 
viso to Rule 12 could not be so interpreted 
as to nullify or destroy the main provi- 
sion contained in Rule 12. To this argu- 
ment it was observed by the Bench, 


‘| ,....the proviso does not nullify or 
destroy the main provision; it only provides 
an exception to the general rule, viz it 
gives power to the State Government to 
settle a fishery by direct negotiation in 
case other conditions laid down in the 
proviso are fulfilled. Thus, this proviso 
only clothes the State Government with a 
power to settle fishery by direct negotia- 
tions in exercise of its discretion provided 
the other conditions laid down in the pro- 
viso are fulfilled.” 


19. The principles that can be culled 
from the decisions discussed above are 
\that under the provision of Rule 12 -both 
old and new, the State Government has 

ot the unfettered power to settle tha 

sheries directly in compliance with the 

rovisions.contained therein. The above 

rinciples of law have been holding the 
field for the last about two decades and we 
do not find any warrant for departing 
from them. : 


20. On a careful perusal of the proviso 
to Rule 12 we find that the exercise of the 
power under it is not arbitrary. There are 
certain prerequisites which must be satis- 
ed before the power of.direct settlement 
can be exercised by the State Government 
under the proviso. These prerequisites 
fare that— ` 
(a) a settlement of a registered fishery 
jean only be made with a fishery -co-opera- 
ve; 
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(b) formed with hundred per cent actual 
fishermen of fishing population; 

(c) ın the neighbourhood of the fishery 
concerned; 


(d) belonging to the Scheduled Castes 
of the State or Maimal Community of the 
Cachar District; and 

(e) at a revenue calculated and for a 
period decided by the State Government 
from time to time. 


The above prerequisites are demon- 
strative of thẹ fact that the State Govern- 
ment can directly settle the fishery within 
the four corners of the provisions con- 
tained in the proviso. Unless the above]. 
conditions are in existence the power of 
settlement under the proviso would never 
be available to the State. If any one and 
more of the pre-conditions noted above 
are absent, the power under the proviso 
would not be available to the State, These 
prerequisites are indicative of the fact 
that the rule making authority has given 
a guideline for the exercise of the power 
under the proviso, and has not -been left 
to the arbitrary discretion of the State. 
Therefore, exercise of such power cannot 
be said to be naked, unguided or uncan- * 
alised, 


The purpose behind the incorporation 
of the proviso to Rule 12 seems to be to 
give opportunity- to the deserving actual 
fishermen of the locality who may be 
eminently suitable for the settlement of 
the fishery but their economic conditions 
may be such that they may not be in a 
position to compete with the other tender- 
ers in settlement of fisheries under tender 
system. This proviso is really very whole- 
some, pragmatic and meaningful which is 
meant to secure settlement to the deserv- 
ing actual fishermen of the neighbour- 
hood of the fishery. This proviso, in a 
sense, is an improvement on the old 
Rule 12. Now the State’ Governments 
power is to a certain extent circumscrib- 
ed inasmuch as, it can only exercise 
when the prerequisites noted above are 
in existence but within that constricted 
sphere, its power is plenary. In our opi- 
nion, this is a piece of social legislation, 
which is framed for the purpose of giving 
opportunity to the listed class of persons 
mentioned in the proviso to Rule 12, in 
the matter of their avocation. 

21. We have already noticed the pro- 
vision of clause (b) of Rule 6 under which 
the State Government may extend the 
period of lease if the conditions enumerat- 
ed in that sub-clause are present, Tha 
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State Government have the undoubted 
power also of extending the period of 
lease. This undoubted power of the State 
Government under clause (b) of Rule 8 
has not been challenged by the Peers 
in these cases, . 


22.. The impugned order, as we hava 
read earlier, is only to the effect that ag 
the Government have received certain ap- 
plications for direct settlement of the 
fisheries or for extension of the lease of 
the fisheries, the settlement of the fish- 
eries by tender has been stayed by the 
impugned order on 22-2-80, that is, Jong 
before the date fixed for opening the ten- 
ders on 20th March, 1980. In our opinion, 
the impugned order was passed only to 
see whether any of the fisheries for which 
applications have been received as afore- 
said, can be considered for direct settle- 
ment or for extension of period of lease. 
Once having accepted that the State Gov- 
ernment has got the unfettered power to 
settle the fisheries under the proviso to 
Rule 12 before the final settlement by 
tender and also the power of extension 
under clause 9 (b) of Rule 8, the impugn- 
ed order is only in effect ancillary or inci- 
dental for the exercise of the main power 
of direct settlement and for extension of 
period of lease. 


We are of firm opinion that where a 
statute gives a power, such power implies 
that all legitimate steps may by taken to 
exercise that power even though these 
steps may not be clearly spelt in the sta- 
tute. Where the rule making authority 
gives power to certain authority to do 
anything of public character, such au- 
thority should get the power to take in- 
termediate steps in order to give effect to 
the exercise of the power in its final step, 
otherwise the ultimate power would be- 
come illusory, ridiculous and inoperative 
which could not be the intention of the 
rule making authority. 

In determining whether a power claim- 
ed by the statutory authority can be held 
to be incidental or ancillary to the powers 
expressly conferred by the statute, the 
court must not only see whether the 
power may be derived by reasonable im- 
plication from the provisions of the sta- 
tute, but also whether such powers are 
necessary for carrying out the purpose of 
the provisions of the statute which con- 
fers power on the authority in its exer- 
cise of such power. 

23. Weare of the view that the impugn- 
ed order is only of the nature and charac- 
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ter of giving effect to the proviso to 
Rule 12 and clause (b) of Rule 8 for the 
State Government’s exercise of undoubted 
power. Such order, in our opinion, does 
not in any way violate any of the provi- 
sions of the Rules, rather it becomes some- 
times absolutely necessary for giving 
time to the State for consideration as to 
whether power under the proviso to 
Rule 12 or Rule 8 (b) is to be exercised in 
a given state of facts and circumstances. 

As we have already noticed that by 
the impugned order the settlement of the 
fishery generally was stayed as the Gov- 
ernment had received some applications 
for direct settlement.or for extension of 
the period of lease of some of the fisheries. 
It shows that the Government wants some 
time to consider the applications pending 
before it and therefore the settlement by 
tender system has been stayed so that no 
person or tenderer is prejudiced in case 
the Government decides to settle the 
fishery by exercise of-the power under 
the proviso to R. 12 or under R. 8 cl. (b) 
the period of lease is extended.- This im- 
pugned order was passed on 22-2-80, that 
is, about a month before the date fixed 
for settlement on 20-3-80. 

We have already adverted earlier that 
the main grievance sought to be raised on 
behalf of the petitioners is that the peti- 
tioners have already submitted tenders in 
pursuance to a notice issued under thej 
Rules inviting tenders, they are entitled 
to their tenders being considered. In other 
words, the submission is that the impugn- 
ed order has stultified the ongoing pro- 
cess made in pursuance of the Rule select- 
ing the fisheries to be settled by tenders 
in consequence thereto inviting tenders 
for settlement. Such submission as we 
have noticed earlier, had been rejected by 
this Court in the decisions discussed 
above. We are not impressed with the 
submission made by the learned counsel 
for the petitioners. If the Rules permit the 
Government to exercise the power, there 
is no impediment in staying the process of 
settlement by tenders in order to enable 
the Government to consider whether some 
of the fisheries for which applications 
have been made, can be settled directly 
under the proviso to Rule 12 or period of 
lease need be extended under clause (b) 
of Rule 8. . 

24. In view of the facts and circum- 
stances of the case and for the reasons 
stated above, we do not find that the im- 
pugned order has in any way violated the 
provisions of the Rules, 
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25. In the result, these petitions are 
without merit and they are rejected. The 
Rules are discharged. In the facts and cir- 
cumstances of the case, we do not pass 
any order as to costs. The stay orders 
granted by tiis Court on 2-4-80 stand 
vacated. 


K. LAHIRI, J. :— I agree to the conclu- 
sions reached. 


M. IBOTOMBI SINGH, J.:—I agree. 
Petitions dismissed. 


AIR 1981 GAUHATI 32- 
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Co-operative Society Ltd. and another, 
Petitioners v. State of Assam and others, 
Respondents. 

Civil Rule No. 229 of 1980, D/- 6-8- 
1980.* 

(A) Assam Fishery Rules (1953), R. 11 
— Appeal against order of settling officer 
— Tenability — Settlement in respect of 
fishery pending — Settling authority 
ordering interim arrangements — Order 
not one under Fishery Rules — Appeal 
under R. 11 does not lie. 

Rule 11 provides that all appeals against 
the orders of the settling authority passed 
under the Rules shall lie to the Board 
and that such appeals are to be preferred 
within 30 days of the date of the order. 
The expression ‘settling authority’ indi- 
cates that the order must have been pass- 
ed in exercise of powers of, or in connec- 
tion with powers of, settlement. 

(Para 9) 

Where on account of settlement of a 
fishery being pending the settling auth- 
ority in the interest of the Govt. revenue 
made some interim arrangement, the 
order so passed cannot be said to be an 
order under the Fishery Rules and hence 
no appeal under R. 11 will lie against it. 

(Para 9) 

(B) Assam Land and Revenue Regula- 
tions (1 of 1896), Ss. 147, 16, 155 — Settle- 
ment in respect of fishery pending — Set- 
tling authority ordering interim arrange- 
ment — Order not under S. 16 or under 
rules framed under S. 155 — Order not 
appealable under S. 147. 

The interim arrangement required to be 
made in respect of a fishery pending set- 
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tlement is not regulated by the Rules. It 
is a case of no rule and executive discre- 
tion to that extent is exercisable and an 
order so passed cannot be treated as one 
passed under the Fishery Rules. Nor can 
it be said to be one passed under the pro- 
viso to S. 16. No appeal will, therefore, 
lie under S. 147 of the regulation. AIR 


1953 SC 309, Relied on. (Para 21) 
-Cases Referred: Cees Paras 
AIR 1953 SC 309 21 

B. C. Barua and N. C. Das, for Peti- 


tioners; B. M. Goswami, Govt. Advocate, 
Assam, A. M. Mazumdar and A. C. Bora, 
for Respondents. i 

SAIKIA, J.:— This writ application 
iImpugns the order dated 5-5-80 passed by 
the Assam Board of Revenue, in Case 
No. 7RA(F)/80 admitting the appeal and 
staying the operation of the order appeal- 
ed against, namely, the order dated 3-5-80 
passed by the Additional. Deputy Com- 
missioner, Dibrugarh allowing the peti- 
tioner, Dehing Part I Fishery Co-operative 
Society Ltd. (hereinafter ‘the petitioner 
Society’) to operate fishing at Merlegona- 
Khana Fishery (hereinafter ‘the Fishery’) 
until further orders pending settlement 
of the Fishery by the Government. The 
question required to be decided is whe- 
ther the appeal is maintainable in the. 
Assam Board of Revenue (hereinafter ‘the 
Board’) against an order of interim ar- 
rangement in respect of a fishery pending 
settlement? In other words, whether tha 
Board has jurisdiction to entertain an ap- 
peal against an order passed by the De- 
puty Commissioner making an interim ar- 
rangement in respect of a fishery pending 
settlement? 


2. The petitioner society is a Fishery 
Co-operative Society reorganised in 1976 | 
according to the Government of Assam’s 
declared policy of reorganising one fish- 
ery co-operative society for one parti- 
cular fishery. It is composed of 100 per 
cent actual fishermen belonging to the 
Scheduled Caste community hailing from 
the villages of Khowang, Koimari, Sin- . 
gari, Baligaon, Itakhuli Natum Gaon and 
Dihjng Sona Gaon around the fishery 
which was settled with it ata revenue of . 
Rs. 12,732/- for the period from 1-4-76 ta 
31-3-79 and later extended for another 
year (1979-80) at the same terms and con- 
ditions. 

3. The Deputy Commissioner, Dibru- 
garh issued sale notice dated 12-2-80 fix- 
ing 20-3-80 for submission of tender for 
settlement of the fishery for the period 
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from .1-4-80 to 31- g- 83. However, the 
Government of Assam by a W. T. message 
communicated under Memo No. VFF, 465/ 
79/134-A dated 22-2-80 directed all the 
Deputy ‘Commissioners and Sub-Divi- 
sional Officers not to open the tenders. 


The aforesaid W. T. message has already ` l 


been challenged in a writ application be- 
fore this Court in Civil Rules Nos. 174 and 
175 of 1980, which are still pending. This 
Court by order dated 2-4-80 stayed opera- 
tion of the W. T. message. The tenure of 
petitioner Soclety’s settlement having 


meanwhile expired, it applied to the De- . 


puty Commissioner to allow it to continue 


in possession and the Additional Deputy © 


Commissioner by his order dated 1-4-80 
allowed it to do so for another month. On 
29-4-80 the petitioner Soclety again ap- 
plied for continuation of its possession. 
This time the respondent No. 5, Shri Ram 


Prasad Das also filed a petition and ob- | 


tained an ex parte order dated 29-4-80 
from the Deputy Commissioner, Dibru- 
garh allowing him to operate the fishery 


with effect from 1-5-80 pending its set- 
tlement. However, at the instance 
of the --petitioner Society the De- 


puty Commissioner by his order dated 
8-5-80 (hereinafter, ‘the impugned order’) 
reviewed -his earlier order dated 29-4-80 
and allowed .the petitioner Society to 
temporarily operate the fishery in ques- 
tion on the same terms and conditions; and 
the Officer-in-Charge of Borbarua Police 
Station was directed by another order 
(Annexure VIT) to hand over: possession of 


the Fishery to the petitioner Society; and- 


the Officer-in-Charge did so taking it from 
the respondent No. 5. The following is 
the text of the order: 


“OFFICE OF THE DEPUTY COMMIS- 
SIONER OF DIBRUGARH. 


No. LRF. 9/76/79 Dated, Dibrugarh 
the 3-5- 80, 
To 
The Chairman, 


Dehing Part I Fishery Co-opt. Society 
Ltd., Khowang Ghat. 


Sub: Merlogona Khona Fishery, 

Ref: Your petition dt. 29-4-80. 

' With reference to your petition dated 
_ 29-4-80, you are hereby temporarily al- 
‘lowed to operate fishing at . Merlogona 
Khona Fishery on the same terms and 
conditions until further orders from this 
office. This permission will be cancelled 
at any time without any notice if settle- 
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ment -order is received Don Govt. on be- 
half of any society. In the meantime you 
must deposit one month’s revenue imme- 
diately. 
f f Sd/- Ilegible. 

3-5-80. 
_ Addl peig Commissioner, 

Dibrugarh. 

4. Against this impugned order dated 
3-5-80 the respondent No. 5 preferred an 
appeal (Case No. TRA(F)/80) which was 
admitted by the Board which passed the 
now impugned order dated 5-5-80 refer- 
red to above. Against that Board’s order 
(dated 5-5-80) this Civil Rule was obtain- 
ed on 9-5-80. 


5. Mr. B. C. Barua, the learned coun- 
sel appearing for the petitioner society, 
submits, inter alia, that the admission and 
stay order. passed by the Board (dated 
5-5-80) is without jurisdiction inasmuch 
as the appeal purported to have been 
filed tinder Section 147 of the Assam Land 
and Revenue Regulation (hereinafter ‘the 
Regulation’) or under Rule 11 of the 
Assam Fishery Rules (hereinafter. ‘the 
Fishery Rules’) is not maintainable as the 


. impugned order dated 3-5-80 makes only 


an interim arrangement to prevent any 
loss of Government revenue pending set- 
tlement of the Fishery. 

` 6 Mr. A. M. Mazumdar, the learned 
counsel for respondent No. 5 answers that 
the impugned order dated 3-5-80 being an 
order passed by the settling authority ap- 
peal is maintainable under Rule 11 of the 
Fishery Rules; and that even ifno appeal 
lies under that Rule, appeal surely lies 
Regulation 


framed. 

7. Mr. B. M. Goswami for the State of . 
Assam submits that neither Rule 11 nor 
Section 147 are attracted in this case the 
order being one passed by the Deputy 


‘Commissioner in the interest of State’s 


revenue, not by way of settlement of the 
Fishery. Hence arises the question stated 
above. 

8 Rule 11 of the Fishery Rules now 
provides as. follows: 

“Rule 11. Appeal against the order of - 
the settling authority:— Al appeals 
against the orders of the settling authority ` 
passed under those Rules shall lie to the 
Assam Board of Revenue. Appeals must 
be preferred within thirty days of the 


alate of such ordeney D 
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3. On scrutiny of the above provision 
it appears that all appeals against the 
orders of the settling authority passed 
under these Rules shall lie to the Board. 
Such appeals must be preferred within 30 
days of the date of the impugned order, 
The Rule does not speak of settlement 
orders only, but speaks of orders of the 
settling authority. The fact that such ap- 

als are‘to be preferred within 30 days, 


owever, indicates that the tenure of the 


order is to be of such duration that it can 
be appealed from within 30 days. The ex- 
lpression settling authority also indicates 
that the order must have been passed in 
exercise of powers of, or in connection 
with powers of, settlement. If an impugn- 
ed order satisfies those requirements the 
order shall be appealable, otherwise not, 
Regular settlement orders, that is orders 
of settlement for a period passed under 
the Fishery Rules, will surely be such 
orders. Orders of cancellation of lease, 
forfeiture of security, and resale may also 
amount to orders of settling authority 
passed under those Rules. When, however, 
the séttlement is itself the subject-matter 
in a court proceeding and by virtue of the 
court’s stay order or other interim orders, 
the fishery remains without settlement 
and by some interim arrangement the De- 
puty Commissioner ‘or the Sub-Divisional 
Officer allows any party to operate the 
fishery interim, in the interest of the Gov- 
ernment revenue, as in the instant -case, 
the question arlses whether such an order 
amounts to one passed under the Fishery 
` Rules. Such interim arrangement orders. 
are often passed as directed by the Court 
itself. In such a case it does not amount 
to an order passed under the Fishery 
ules, but’ under authority of Court. When 
no such direction is given by the Court, 
e appropriate authority having no gov- 
eming rules, in the interest of Govern- 
ent revenue, may make such interim 
arrangement. In such a case it cannot be 
said to be an order passed under the Fish- 
Rules as envisaged under Rule 11 and 












Rule 11 of the Fishery Rules. Such in- 
terim orders may not be for long periods 
and an appeal within 30 days of the order 
il be meaningless. To entertain an ap- 
peal against an order passed ‘by an ap- 
propriate authority pursuant to a direc- 
tion of the Court will virtually amount 
to contempt of the Court. There will be 
multiplicity of ‘proceedings. ‘Therefore, 
there can be no doubt that no appeals will 
lie under Rule 11 against such orders. In 
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no appeal will lie to the Board under | 
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the instant case the impugned order, be- 
ing consequential to a stay order, cannot 
be said to have been passed under the 
Fishery Rules. No procedure prescribed 
for settlement has been followed. Again. 
this interim order may be regarded as one 
passed by the Deputy Commissioner as 
agent of the State Government and may 
as well amount to an order passed by the 
State Government, in which case 
also no appeal will lie. 


10. The next question is whether an. 


- appeal is maintainable under Section 147 


of the Regulation. It is true that at one 
stage the settlement of fisheries was whol- 
ly included under the Regulation. In the 
first Edition of the Assam Land Revenue 
Manual, VoL X (1896) there were no sepa- 
rate Fishery Rules but there were Execu- 
tive Instructions dealing with the matter. 


. In the 2nd Edition also there were no 


separate Fishery Rules, but Executive In- 
structions Nos. 129 to 200, in Part V, Chap- 
ter VIII dealt with the matter. In -the 3rd 
Edition. the same arrangement continued 
and Executive -Instructions 161 to 175 in 
Part V. Chapter Vill dealt with Fisheries, 
Instruction 169 dealt with confirmation of 
Bale and Instruction 172 with appeal. In 
the 4th edition (1921) and 5th Edition 
(1931) the same arrangement continued. 
Part IV, Chapter V Instructions 179 to 
194 dealt with Fisheries. In the 6th Edi- 
tion (1945) also there were no separate 
Fishery Rules. The Executive Instructions 
179 to 194, Part IV. Chapter X. dealt with 
the matter. Instruction 187 dealt ‘with’ 
confirmation, and Instruction 190 -with 
appeal. Throughout this period appeal lay 


_under the Regulation to the ‘prescribed 


authorities. 


11. Fishery Rules were 1st framed in 
1953 vide ‘Notification No. RF. 23/45/284 
dated 15th April, 1953. The notification 
said: “In exercise of the powers conferred 
by Sections 155 and 156 of the Assam 
Land and ‘Revenue Regulation, 1888, and 
by Section 6 of the Indian Fisheries Act, 
1897 (IV of 1897), the Governor of Assam 
is pleased to make after previous publica- 
tion the following rules for ‘the settlement 
of fisheries in supersession of previous 
rules in this ‘behalf appearing in Appen- 
dix TV-A at pages 258-259 and the Execu- 
tive Instructions in Chapter X of Part TV 
of the Assam Land Revenue ‘Manual, 
Volume T.” 

12. Under ‘the 1953 Fishery ‘Rules, 
Rule 11 was in the following language: 
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“IL Appeal— All orders ofa Deputy 
Commissioner or Sub-Divisional “Officer 
passed under these rules are appealable 
to the Assam High Court. Orders of sef- 
tlement, however, will be appealable 
only after confirmation by the Commis- 
sioner of Division; f 

Provided that there shall be no appeal 
against the order of settlement passed by 
the State Government under Rule 12.” 


13. On serutiny of the language it is- 


clear that this Rule envisaged appeals 


against two categories of orders, namely,. 


orders of settlement, which were made 
appealable only after confirmation, and 
other orders which were appealable with- 
out confirmation. 


14. In April, 1971 the Rule was sub- 
stituted vide Notification No. VFR. 209/ 
70/15 dated 3rd. April 1971 published in 
the Assam Gazette dated 5-4-71 as fol- 
lows :. 


“11. Appeal against the order of the 
confirming Authority— All appeals 
against the orders of the confirming au- 
thority passed under these Rules ‘shall 
lie to the Assam Board of Revenue. Ap- 
-peals must be preferred within thirty 
days of the date of such orders. 


The April amendment was superseded by 
the amendment made in August, 1971 vide 
Notification No. VFR.127/71/55 dated 7th. 
August, 1971 published in the Assam 
Gazette, Extraordinary, dated 7th 
August, 1971. But there was no change in 
Rule 11 as substituted in April, 1971. 


15. By Notification No. VFR. 127/71/78 
dated 27th. October, 1973, published in the 
Assam Gazette dated 14-11-1973. the word 
‘confirming’ occurring in Rule 11° was 
substituted by the word. ‘settling’ and we 
have the present Rule quoted above. 
` 16. Though the Fishery Rules 1953 
constituted separate rules relevant to the 
earlier executive instructions, it could not 
be said that the matter of fishery was 
entirely separated from the Regulation or 
that under no circumstances appeal or 
revision would lie under the Regula- 
tion. Of course, thereafter no. settlement 
could be made otherwise than under the 
Rules. 

17. Section 16 of the Regulation deals 
with the right in fishery providing as 

_ follows: . i 

"16. The Deputy Commissioner, with the 
previous sanction of the State Govern- 
ment, may by proclamation published in 
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the prescribed manner, declare any collec- 
tion of water, running or still, to be a 
fishery and no- right in any fishery so 
declared shall be deemed to have been’ 
aequired by the public or any person 
either before or after the commencement 
of this Regulation, except as provided in 
the rules.made under Section 155. 


Provided that nothing in this ‘section 
shall affect any express grant. of a right 
to fish made by or on behalf of the Gov- 
ernment or any fishery rights acquired 
by a proprietor before the commencement 
of such rights in-any fishery forming after 
the commencement of this Regulation in 
his estate.” 

18. Thus under this section the de- 
claration of any collection of water to be 
fishery is necessary and no right shall be 
acquired over such a fishery except as 
provided under the Rules made under 
Section 155. The Assam Fishery Rules 
have been made under Section 155. The 
proviso, however, envisages dealing with 
grant of right to fish by or on -behalf of 
the Government and fishery rights ac- 
quired before the commencement of the 
Regulation, or after the commencement 
of the Regulation as a part of one’s own 
estate. It is, therefore, clear that the ex- 
press grant of a right to fish may be made 
by or on behalf of the Government even 
outside the provisions of the Rules fram- 
ed under Section 155. Fishery Rules deal 
with declared fisheries. The proviso to 
Section 16 enables the Government to 
grant a right to fish outside the Fishery 
Rules; such a right may be both in respect — 
of a declared fishery as well as on un- 
declared fishery. 

19. In the instant case the order re- 
lates to a declared fishery, but the in- 
terim arrangement has not been made 
under the Fishery Rules. To treat it as 
one made under the proviso to Section 16, 
and for that matter, appealable under 
Section 147 of the Regulation, it must 
amount to an express grant of right to 
fish. 

20. ‘Grant’ according to Webster’s New 
Twentieth Century Dictionary, means a 
conveyance in- writing of such things as 
cannot pass or be transferred by word 
only, as land. rents, reversions, titles, etc. 
According to Mozley.& Whitley’s Law 
Dictionary a grant may be defined gen- 
erally as the transfer of property by an 
instrument in writing without the de- 
livery of possession of any subject matter 
thereof. ‘Grant’ has to be understood in 
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the context of the Regulation. Chapter VII 
of Executive Instructions in the 1921 
Edition of the Assam Land and Revenue 
Manual dealt with alienation of State 
larids. Instruction 150 dealt with the 
forms of alienations as under: 


“150. Lands which are the property of 
the State may be disposed of—~ . 

(1) by sale at full market value; 

(2) by sale on favourable terms to a 
public body or association or to an indivi- 
dual for a public purpose; 

(3) by gift or grant to— 

(a) a public body or an association of 
_ Aindividuals for a public purpose; 

(b) private individuals in remuneration 
for public services to be performed; 

(c) private individuals for their private 

benefit.” 
‘Executive ‘Instruction 154 dealt with gift 
‘or grant of land. Thus, in the Regulation 
grant means conferring of right, by settle- 
ment, or alienation. Waste Land- Grant, 
Fee- Simple Grants, Special cultivation 
grants, etc. are understood in the same 
sense, Executive Instruction 172 in this 
sense provided that as regards gift or 
grant of lands, the previous sanction of 
the Government of India should be ob- 
tained in cases where the value of the 
grant exceeded Rs. 10,000/- when given 
for certain public purpose. 

21. In AIR 1953 SC 309, the State of 
Assam v. Keshab Prasad Singh, it was 
observed that the prescribed fisheries in 
Assam were lifted out of the realm of 
matters which could be disposed of at the 
executive ‘direction of either Government 
or officials and were placed under statu- 
tory regulation and control by Ss. 16 and 
155 of the Regulation and that no fishery 
could be “settled”? except in accordance 
‘with these Rules. The proviso to S. 16 is, 
it may be noted, an exception applicable 
to the stated cases. The interim arrange- 
ment required to be made in respect of a 
fishery pending settlement or pursuant to 
order of the Court is not regulated by the 
~ (Rules. It is a case of no rule and execu- 
ive discretion to that extent is exercis- 
able and any order so passed cannot be 
treated as one passed under the Fishery 
Rules. Nor can it be said to be one passed 
under the proviso to Section 16. No appeal 
therefore, lie under Section 147 of 











held to’ be ee for another reason. 
The W. T. message sent by the Govern- 
.-ment to the Deputy Commissioner not to 
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open the tenders has been- challenged be- . 
fore this Court and the interim arrange- 
ment had to be made pending settlement, 
This being a consequential interim order, 
cannot be held to be appealable to the 
Board, - 


23. In either view of the matter we 
are of the opinion that no appeal'is main- 
tainable against the impugned order 
dated 3-5-1980 before the Board and it 
acted without jurisdiction in admitting 
the appeal and in passing the stay order 


dated 5-5-1980, which is hereby set aside 


and quashed. 


24. The application is allowed and the 
Rule is made absolute. No megen as to 
costs. 


B. L. HANSARIA, J. :— I agree. 
Application allowed, 
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K. H. SAIKIA, J. . 

Ganesh Chandra Hazarika, Petitioner 
v. State of Assam and others, Respon- 
dents. , 

Civil Rule No. 382 of 1979, D/- 
1980. 

(A) Constitution of India, Arts. 226, 
19 (1) (g) — Installation of petrol pump 
— Permission granted to respondent to 
instal another petrol pump in same busi- 
ness area — Petitioners fundamental 


29-7- 


- right of business is not violated. 


The petitioner was not allowed to instal 
a petrol pump at a specific place in 1971 
aùd thereafter he installed his petrol 
pump very near to it, in another place. 
The respondent was given ‘No objection 
Certificate’ for installing a petrol pump 
in 1978 at the original place when peti- 
tioner was refused. The petitioner chal- 
lenged on ground that installation of 
petrol pump by the respondent in the 
same business area impaired his funda- 
mental right. 
Held, that the petition was not main- 
tainable. on daw discussed}. - 
- (Para 16) 
A right to instal a petrol pump at a 


: specific place is as much a fundamental 


right of respondent as that of the peti- 
tioner. So`long as the respondent exercises 
his fundamental right without impairing. 
the like fundamental right of the peti-_ 
tioner, and without molesting, threaten- 
ing, intimidating or by. otherwise violent 


KX/LX/G30/80/AAJ/MVI  - 
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means, no injury can be said to have 
caused to be petitioner, who, therefore, 
has no locus standi to challenge the order 
on this ground. (Para 16) 

(B) Petroleum Act (30 of 1934), S. 4 — 
Petroleum Rules (1976), Rules 144, 151 — 
Refusal for cancellation of ‘No objection 
Certificate’ granted to respondent — No 
averment that respondent lost the use of 
site for storing petroleum — 


rules. 


(C) Petroleum Rules (1976), Rule 151 
— Installation of petrol pump —~ - Ap- 
plicable distance norm is 15 K. Ms. ac- 
cording to Govt. of India’s letter No. P DO 
11/7/77-IOC dt. 20/23-3-1973 — Letter 
does not amount to statutory rule — It 
cannot override Rule 151. 


(Para 24) 
Cases Referred: Chronological Paras 
ATR 1980 Ker 1 15 
AIR 1976 SC 578 14, 15 
ATR 1974 SC 2177 15, 26. 
ATR 1971 SC 246 13, 15 


1901 AC 495:85 LT 289:50 WR 139, 


Quinn v. Leathem 12 
1892 AC 25: 66 LT 1:61 LJQB 295, peed 
S. S Co. v. Mcgregor 
(1877) 2 QBD 224: 36 LT 898: 46 LIGB 
265, Hopkins v. Great Northern Rly 
Co. 12 
(1703) 2 Ld Raym 938:1 ER 417: 6 Mod 
Rep 45, Ashby v. White - il 
(1410) YB 11 Hen 4, P. 47, Pl. 21, Glauces~ 
ter Grammar School Case 12 
J. P. Bhattacharjee, S. H. Medhi and 
Miss U. Barua, for Petitioner; B. C. Barua 
and D. P. Chaliha, for Respondents. 
ORDER :— This writ application im- 
pugns the order in letter No. CMS. 273/ 
76/54 dated 4-7-1979 from the Govt. of 
Assam, Chief -Minister’s Secretariat, to 
the . Deputy Commissioner, Sibsagar, 


vacating the stay of operation of the ‘No. 


objection certificate’ in favour of the Re- 
spondent No. 6 Shri Boloram Bora of 
Gaurisagar to the installation of a Petrol 
Pump, which. stay order was issued by 
the same Secretariat, vide Govt. Letter 
No. CMS. 273/76 dated 3-4-1978. The 
original order No. JJ. 12/78/45 dated 22-3- 
1978 passed by the Additional District 
Magistrate, Sibsagar at- Jorhat granting 
the No objection Certificate to the in- 
stallation of a Petrol Pump by the- Re- 
spondent No. 6, at Gaurisagar road junc- 
tion, subject to the approval of the Chief 


Inspector of Explosives, Gauhati, is also 


being impugned in the Poe 
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could not be said to be violative of the 
_ (Para 23) 


` issue of the 


_ timated for necessari 
. by order No. JJ. 12/78/81 the Additional 
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2. The petitioner obtained a licence 
from M/s Indian Oil Corporation Ltd. 
hereinafter called ‘the Corporation’ of 
dealership in petrol and high speed diesel 
at Gaurisagar on 12-6-1973 and for estab- 
lishment of a Petrol Pump, purchased a 
plot of land near the road junction of 
Gaurisagar for the installation .of the 
Pump, but due to various objections from 
the public of the locality on the grounds 
that there were educational institutions’ 
and one O. N. G. C. drill site with over- 
flowing crude oil in the vicinity of the 
site, the Petrol Pump could not be install- 
ed there. Subsequently, the petitioner 
purchased another plot of land at a dis- 
tance of 3 K. Ms. from the said site at 
Gaurisagar Road junction and taking a 
loan of Rs. 40,000/- from the United Bank 
of India, Subsagar, installed his Petrol 
Pump there. f 

3. Subsequently, however, the Respon- 
dent No. 6 filed an application before the 
Deputy Commissioner, Sibsagar, for a No 
Objection Certificate for installing a 
Petrol Pump at the same Gaurisagar 
Road Junction, which is by the side of 
the National Highway No. 37, where the 
petitioner was not allowed to instal his 
Petrol Pump. i 

.4. “On 22-3-1978 the Additional District 
Magistrate, Sibsagar, by order No. JJ. 12/ 
78/45 granted or issued the No Objection 
Certificate in favour of the Respondent 
No. 6 for establishing a Petrol Pump at 
the same place, subject to the approval 
of the Chief Inspector of Explo- 
sives, The petitioner challenged the 
certificate by a revi- 
sion petition before the Chief Minister 
of Assam on the grounds that the 
site at the Gaurisagar Road Junction by 
the side of the National Highway No. 37 
was close to the O. N. G. C. crude oil point 
with over-flowing crude oil exposing the 
pump to serious risk of fire; and that ‘the 
distance between his Petrol Pump and the 
proposed Petrol Pump of Respondent 
No. 6 would be only 2 k. ms. On 1-4-1978 
the Chief Minister by order stayed -the 
operation of the impugned No Objection 
Certificate and called for ‘a report, and. 
the Deputy Commissioner, Sibsagar, sub- 
mitted his report on the revision petition. 
On 4-7-1979 the Under Secretary to the 
Govt. of Assam, Chief Minister's Secre- 
tariat, by letter No. CMS. 273/76/54 ad- 
dressed to the Deputy Commissioner, 
Sibsagar, vacated the stay order and in- 
action. On 18-8-79 
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District Magistrate, Sibsagar, wrote to 
Respondent No. 6 that the stay order cem- 
munieated vide office order No. JJ 12/78/ 
50 dated. 10-4-1978 stood vacated. As a 
result, the Ne Objection Certificate issued 
by the Additional District Magistrate, 
Sibsagar, remained effective, 


5. The petitioner herein avers, inter 
alia, that the distance between his Petrol 
‘Pump and the proposed Petrol Pump of 
Respondent No. 6 is only 3 k. ms; that 
there is a weekly market only 200. ft. 
away from the Gaurisagar Road Junction, 
and a daily market only 100 ft. away and 
that about 50,009 people normally assem- 
ble in the weekly market; there is one 
Boy’s High School, one Girls’ High School, 
one M. E School, one L P. School and 

one ‘Hari Mandir’ very near to the pro- 
eae site; and that there is one crude oil 
point of the O. N. G. C. within about 50 ft, 
from the proposed site. 
- Mr. J. P. Bhattacharjee, the learned 
eounsel for the petitioner assails the issue 
of the No Objection Certificate on the 
grounds, inter alia, that the issue is viola- 
tive of Petroleum Rules and the distance 
morms recommended by the Ministry of 
' Petroleum, Govt. of India, and . hence 
without jurisdiction and void; that the 
Deputy Commissioner acted illegally in 
issuing the No Objection Certificate to the 
installation of a Petrol Pump at the 
proposed site, whieh constitutes a 
hazardous area having a over-flowing 
erude oil point at a distance of only 
about 50 ft, in violation of Rules 103, 104 
and 114 of the Petroleum Rules; that the 
Petrol Pump at the proposed site will be 
hazardous to the public of the Joeality; 
and that under the distance norms rè- 
commended by the Ministry of Petraleum, 
Govt. of India, the authority is mot to 
grant any No Objection Certificate for in- 
gtallation of a new outlet within a dis- 
tance of 15 k. ms. on the National High- 
way wniess the average sale of the exist- 
ing outlet exceeds 20 K. Ls per month 
and in the instant case, the distance being 
anly 3 k. ms and the average sale of the 
.existing outlet of the petitioner not ex- 
ceeding 20 K. Ls, the issue of the No Ob- 
jeetion Certificate is without authority of 
law. The petitioner also submits that the 
order vacating the earlier order by letter 
dated 4-7-1977 without hearing the peti- 
tioner is illegal and in clear violation of 
the principles of natural justice. Lastly, 
it is submitted that the No Objection Cer- 
tificate is im violation of Arts.. 14 and 19 
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(1) (g) of the Constitution of India and 
hence ultra vires and void. 


7. Mr B. C. Barua, the learned coun- 
sel for Respondent No. 6 demurs stating 
that the petitioner applied for setting up 
his Petrol Pump at the Gaurisagar Road 
Junction as far back as in 1971 when the 
hazard may have been there and the 
public may have objected to such installa- 
tion; Respondent No. 6 applied in 1978 
when the hazard no longer existed, the 
over-flow of crude oil having been plugg- 
ed in the meantime; and there was also 
no public objection to such ‘installation. 
Counsel further submits that the Notifica- 
tien of the Ministry of Petroleum, Chemi- 
eal and Fertilisers, Deptt. of Petroleum, 
Govt. of India No. P-19011/7/77-foc dated 
20/23-3-1978 was not there before the 
Additional Deputy Commissioner, while 
issuing the impugned No Objection Certi- 
ficate by order No. JJ. 12/78/45 on .22-3- 
1978. The Govt. letter does not irivalidate 
the certificate issued by the Deputy Com- 
missioner. Counsel also points out that 
the said circular letter does not amount 
to any statutory Rule so as to invalidate 
the impugned No Objection Certificate, 
which could be cancelled only under R. 151 
of the Petroleum Riles. As regards the 
distance norms he submits that Indian 
Oil Company could have taken objection 
on that ground but the Company has not 
been impleaded in this petition. - 


8 Dr. M. K. Sarma appearing for the 


- State adopts the arguments of Mr. Barua 


and adds that the said circular letter is 
not binding on the Govt. so as to invali- 
date the impugned orders.. 

9.. Two basic questions are involved in 
this petition, namely, (1) whether the 
petitioner being an owner of Petrol Pump 
has the right to object to the setting up 
of another Petrol Pump by Respondent 


‘No. 6 within the same business area so 


as to impair his turnover and thereby his 
fundamental right to’ business? (2) whe- 
ther the impugned orders are violative of 
any statutory Rules or mandatory provi- 
sions of law and are invalid on ‘that 
ground? 


10. The answer to the first question is 
in the HEERE on the following 
grounds:— 

Under Article 14 ‘of the Constitution of 
India the States shall not deny to any 
person equality before the law or equal 
protection of the law within the territory 
of India. Under Article 19 (1) (g) all citi- 
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zens shall have the right to practise any 
profession, or to carry on any occupation 
trade or business. In the imstant case 
there is no question of the State having 
discriminated against the petitioner or 
having denied him any right tø practise 
any profession or any occupation, trade 
or business. The licence for installation of 
a Petrol Pump is granted by the appro- 
priate authority. The local authority, in 
the interest. of local administration is to 
grant the No Objection Certificafe to the 
locatien of the pump at a particular site. 
The proposed. site does not belong to the 
petitioner, but fo Respondent No. 6. 


li. The. fundamental tegal principle 
applicable to such cases is that of 
‘damnum absque (or sine) infuria’, 
damage without injury, whi¢h itself is in 
the nature of an exception. ta the principle 
‘Ubi Jus Ibi Remedium’, there is no wrong 
without a remedy. ‘Just. means the legal 
authority to do or to demand something 
and ‘remedium’ means the right of action 
or the means given by law for the re- 
covery or assertion of a right. According 
to this maxim whenever the law gives a 
right or prohibits an injury it atso gives 
the remedy. If a citizen has a right he 
must also have a means to vindicate and 
maintain that right, and a remedy if he 
is injured in the exercise: and maintenance 
of that right. A right without a remedy 
is in vain. However, under the. complex 
social conditions, particularly wunder a 
laissez faire system, there may be situa- 
tions where a damage may be sustained 
without being regarded as an imjury by 
law, ‘damnum absque (or sine) injuria’. 
In fact there are a large number of cases 
in which damage is sustained, but such a 
damage is not caused by anything which 
the law esteems as an injury and for that 
reason no action is maintainable and the 
maxim ‘Ubi Jus Ibi Remedium’ dges not 
apply; for there is no ‘Jus’, mo legal right 
to claim that the act causing the damage 
shall not be performed. In other words 
there is no remedy. Such an act lawful 
in itself will also not be actionable be- 
cause it is done with ill will, bad motive, 
rivalry in business or any other specified 
intention, so long it is performed in exer- 


cise of one’s own right and not ipso facto . 


impairing like rights of others. Motive 
may not be relevant in a civil wrong. On 
the other hand injury to one’s right can 
be suffered even without any actual or 
pecuniary damage (Ashby v. White, (1703) 
2 Ld Raym 938). 
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12. The English Law of Torts hzs 3 
large class of suck cases of ‘Dammum 
Absque injuria’. The man who establishes 
a rival school, which draws away the 
students from a previously existing school 
(Gloucester Grammar School Case (1410) 
YB 11 Hen 4 P 47 PL ZI); or builds a 
bridge over a river, which. causes [oss of 
traffic to a ferry owner. (Hopkins v. Great 
Northern Rly. Co. (1877) 2 QBD 224): the 
traders who by concerted action, but with- 
out the use of illegal means, acquire the 
business, formerly enjoyed by other 
traders (Mogul S. S. Co. v. Megregor 1892 
AC 25). But to molest a person in the 
carrying, on of his business or to interfere 
with his mode of doing it, by unlawful 
means such as threats, violence, intimida- 
tion, or conspiracy is actionable if it re- 
sults in damage, except in so far as pro- 
tected by the frade dispute acts. (Quinn 
v. Leathem 1901 AC 495). 


13. Im the Nagar Rice and Flour Mills . 
v- N. Teekappa. Gowda and Bros, AIR 
1971 SC 246, where the owner of am exist- 
ing Rice: Milk shifted its location and ob- 
tained the necessary permission for 
change: of location from the Director of 
Food andi Civil Supplies. the Supreme 
Court held that:— . 

“Even if it be assumed that the previous 
sanction has ts be obtamed from the at- 
thorities before the machinery is removed 
from its: existing site, the competitor in 
the business: (owner of another Rice Mill) 
cam have no grievance against the grant 
of permisstom permitting the installation 
on a new site. The right to carry. om busi- 
ness being a fundamental right under 
Article 19 (1) (g) of the Constitution, its 
exercise is subject only to the restriction. 
imposed by law in. the interest of general 
public under. Article 19 (6) ().” 


14. In Jasbhai Motibhai Desah v. 
Roshan Kumar, AFR 1976 SC 578, it was 
Tuled that the proprietor of @ cimema 
theatre holding a licence for exhibiting 
cinematograph films was not. entitled to 
invoke the certiorari jurisdiction ‘ex 
debito: justitiae to get a No Objection 


‘Certificate granted under Rule 6 of the 


Bombay Rules, 1954 by the District 
Magistrate in favour of a rival in the 
trade, brought up and quashed. on the 
ground that it suffered from a defect af . 
jurisdiction. The petttiomer was held not 
to be am aggrieved. person. It was also held 
that the petitioner licence holder had 
no legal right under the statutory provi- 
sions. or under. the general law whieh 
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could be said to have been subjected to 
or threatened with injury as a result -of 
the grant of No Objection Certificate to- 
the rival trader. 


15. In M. I. Varghese v. The Chal- 
` lissery Panchayat, AIR 1980 Ker 1, where 
‘the petitioner had objected to the grant 
of licence to the Rice Mill in the vicinity 
of his house, the objection was negatived 
holding that the right to carry on trade 
being a fundamental right under Art. 19 


(1) (g) the same could not be challenged in . 


writ petition not only by a rival trader, 
objector, but also by a mere objector 
who had been given statutory right to ob- 
ject under S. 97 of the Panchayat Act, 


Such a_ statutory right to object was not’ 


sufficient to found a claim for locus standi 
to maintain a writ petition AIR 1971 SC 
246, AIR 1974 SC 2177 and AIR 1976 SC 
578 were followed. 


16. Applying the above principles ` to 










right to instal a Petrol Pump at the said 
Road Junction is as much a fundamental 
right of respondent No. 6 as that of the 
petitioner to have installed his own Petrol 
Pump, and so long Respondent No. 6 
exercises his fundamental right without 


he petitioner; and without molesting, 
' [threatening, intimidating or by otherwise 
‘jviolent means, no injury can be said to 
have been caused to the petitioner, who, 
therefore, has no locus standi .to, challenge 


17. 
petitioner's right, if any, under - the 
Petroleum Act and Petroleum Rules has 
been violated. The Petroleum Act, 1934 
~ is an Act to consolidate and amend the 
law relating to the import, . transport, 
storage, production, refining and blending 
of petroleum and other inflammable sub- 
stances. Under S. 2 (f) of this Act “to 
store” petroleum means to keep it in any 
one place, but does not include any de- 
tention happening during ‘the ordinary 
course of: transport. Under S. 3 no one 
shall import, transport, or store any 
petroleum save in accordance with 
rules made under S. 4, which empowers’ 


the Central Govt. to make rules for the. 


purpose stated in Clauses (a) to (by to that 
section. The Petroleum Rules 1976 are 
the Rules so framed, Under Rule 116, save 
as provided in Sections 7, 8, 9 of the Act 
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the facts of this case it is found that the- 


pairing the like fundamental right of ~ 


the impugned order on this ground. No . 


The next question is whether the . 


„the . 
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(which deal with small quantities): no 
person shali store petroleum except under 
and in accordance with a licence granted 
under these. rules; provided . that no 
licence shall be necessary (i) for storage 
of petroleum in well-head tanks; or (ii) 
for the storage of petroleum as transit 
cargo within the limits of a port subject 
to such conditions as may be specified by 
the conservator. 

28. Under Rule 141 licences under 
these rules may be granted by the licenc- 
ing authorities set forth in the First Sche- 
dule in the forms specified for the pur- 
pose and’ on payment of a fee specified 
therein. Under Rule 143 a person wishing 
to obtain or renew a licence under these 
rules shall submit an application in 
writing to the authority empowered -to 
grant-such a licence. Application . for 
licence to store petroleum shall be in 
Form VIII. Rule 144 deals with No Ob- 
jection Certificate and says: 

"144. No Objection Certificate— (1) 
Where the'licensing authority is the Chief 
Controller or the Controller of Explosives 
as the case may be an applicant for a new 
licence other than a licence in Form IH 
or IX shall apply to the District Auth- 
ority with two copies of the site-plan 
showing the location of the premises pro- 
posed to be licensed: for a certificate to 
the effect that there is no objection to the 
applicant receiving a licence for the site 
proposed and the District Authority shall, 
if he sees no objection, grant such certi- 
ficate to the applicant who shall forward 
it to licensing authority with -his applica- 
tion Form VIT. 

(2) Every certificate issued by the Dis- 
trict Authority under sub-rule (1) shall 
be accompanied by a copy of the plan of: 
the proposed site duly endorsed i him 
under his official seal. | 
_ (3) The Chief Controller or the Con- 
troller, of Explosives as the case may be, 
may refer an application not accompani- 
ed by a certificate granted under sub- 
rule (1) to the District Authority for his 
observations. 

(4) If the District Authority either on 
a reference being made to him or other- 
wise, intimates to the Chief Controller or . 
the Controller of Explosives, as the case 
may: be, that any licence which has been 
applied for should not in his opinion be 
granted, such licence sholl not be issued 
without the. sanction of the. Central Gov- 
ernment”. 

"19. Under Rule 150 a No’ Objection 
Certificate’ ey be refused for reasons to 
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be recorded in writing after giving the | 


applicant-a reasonable opportunity of be- 
ing heard. ` 
20.. Rule 151 deals with cancellation of 
a- No Objection Certificate as follows: 
“Cancellation of no objection certifi- 
-cate— (1) A No Objection Certificate 
granted under Rule 144 shall be liable to 
be cancelled by the District Authority or 
the State Government, if the District Au- 
thority or the State Government is satis- 
fied, that the licensee has ceased to have 
any right to use the site for storing 
Petroleum: . TA 
Provided that before cancelling a No 
Objection Certificate, the licensee shall be 
given a reasonable opportunity of being 
heard. 


(2) A District Authority or a State Gov- 
ernment cancelling a No Objection Certi- 
ficate shall record, in writing the reasons 


for such cancellation and shall immediate- - 


ly furnish to the licensee and to the licens- 
ing authority concerned a copy of the 
order cancelling the. No Objection Certi- 
ficate.” 


21. Thus undér the above rule a No 
Objection Certificate shall be liable to be 
cancelled if the authority is satisfied that 


the licensee has ceased to have any right ` 


to use the site for storing Petroleum. 

22. Rule 156 provides for appeal 
against any order of the District Auth- 
ority refusing to grant or cancelling a No 
Objection Certificate. , 


23. In the instant ‘case the State Gov- 
ernment has refused to cancel the No Ob- 
jection. Certificate as is clear from - the 
impugned order No. CFS. 273/76/54 dated 
4-7-1979 (Annexure VI). There is no 
averment in the petition that Respondent 
No. 6 has lost the use of the site. It can- 
not, therefore, be said that the refusal to 
cancel the certificate is yipee of the 
‘Rules. 


24. “Mr. Medhi argues that the distance 
norm applicable to Petrol Pumps by the 
side of the National Highway has not 
been followed. ‘The applicable norm is 


15 K. Ms. while the distance in the instant 


case is only 3K. Ms: The answers gi by. 
i 7 > WETS BIYEN OY, conformity with the -pleadings of 


Mr. Baria to this contention appear to be. 
reasonable. The No Objection Certificate 


was issted on 23-3-1978 while the Govt ` 


of India’s Letter. No. p. 19011/7/77-ioc, 
which contain the distance norms, is dated 
20/23-3-1978. So it was not there when 
the. impugned certificate was- issued. 
` ‘Besides, this letter. does not. amount to a 
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statutory rule and is only a recommenda- 
tion of the industry and accepted by the 
Central Government.. It cannot override 
Rule 161..Nor does it speak of retrospec- 
tive operation. 


25. The argument on the ground of 
hazardous area is ‘not tenable, firstly be- 
cause there is no hazard in existence and 
the district authority was. satisfied, and 
secondly it relates only to electric in- 
stallations and not to Petrol Pumps as 
such. This Court also cannot go into all 
the disputed facts and technicalities in 
this. regard. 

26. The petitioner has failed to “estab- 
lish any breach of statutory duty or obli- 
gation towards him on the part of the Re- 
spondents. He has failed to establish any 
injury or damage of a kind which the 
statute was designed to give protection 
against (AIR 1974 SC 2177). The answer 
to the second question is also, therefore, 
in the negative. 


In the result, the petition is dismissed. 
The rule is discharged. There will be no 


- order as to costs. Petition dismissed. The 


stay order stands vacated. 
Petition dismissed, 
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The Assam Tea Corporation Ltd., Peti- 
tioner v. Narayan Singh and another, Re-. 
spondents, 

Civil Revn: No. 67 of 1979, 
1980.* 


Civil P. C. (5 of 1908), S. 152 — Mistakes 


D/- 2-4- - 


` in judgments etc. — Power to correct is 


unlimited. 


Section 152 is an enabling provision to 
correct errors of the type mentioned 
therein. The Court has unlimited power 
once .it finds such errors and it. is the 
imperative duty of the Court to correct 
them forthwith. (Paras 1 and 2) 


Thus where in'a suit relating’ to land 
the decree mentions the area wrongly, 
everything else given correctly, it is un- 
doubtedly a clerical- mistake. The Court 
has: jurisdiction to correct..the decree in 
the 
plaintif. . (Para 3) 

D. C. Mahanta and Mrs. B. Dutta, for 
Petitioner. - 


*Against order of B. Chutia, Munsiff, 
„Jorhat, D/- 22-3-1979. 


HX/KX/E343/80/JRM. 
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ORDER :— Palpable mistake had been 
committed by the officers of the 
wherefor the decree had been wrongly 
drawn in Title Suit No. 92 of 1977. The 
plaintiff sued for declaration of right, 
title, interest and delivery of khas pos- 
session, in respect of 198 sft. of land 
equivalent to 1.37 lechas covered by Dag 
No. 558 (part) in Patta No. 59/3, 63/29, 
90/186 of Fee Simple Grant Cinnamara, 
Mouza Garamur. The suit was decreed. 
But while drawing up the decree, the area 
of the suit land was wrongly shown ` as 
160° sft. i e. equivalent to 1.11 lechas. All 
other descriptions reflected in the decree 
were correct except in the mistake in the 
area. The error was detected by the 
plaintiff and it made an application under 
S. 152 C. P. C. but the same was turned 
down by the learned Munsil, on the as- 
sumption that he had no jurisdiction to 


rectify the mistake. Section 152 reads as a 


follows:— 


"152. Amendment of judgments, decrees 
or orders. Clerical or arithmetical mis- 


takes in judgments, decrees or orders or . 


. errors arising therein from any accidental 
slip or omission may at any time be cor- 
rected by the Court either of its own 
motion or on the application of any of 
the parties.” 

The basis of the section is to be found in 
the maxim ‘Actus Curiae Neminem Gra- 

_vabit’ (Jenk. Cent. 118) — (An act of the 
Court shall prejudice no man). The 
maxim is founded on justice and good 
sense and affords a safe guide for the ad- 


ministration of justice. Whenever a mis-. 


take is committed by the Court or its 
officers and the short-fall is detected, 
which may be likely.to cause prejudice toa 
iparty, it is the imperative duty and com- 
pulsive obligation of a Court to correct 
the mistake forthwith: Procedural provi- 
sions should mot be taken as handle to 
deprive justice to a litigant. Procedural 
law-is meant to facilitate and not to ob- 
struct the course of substantive Justice. 


2. It will be seen on a bare perusal of 
Section 152 of the Code that it is an en- 
abling provision empowering Courts to 
correct clerical or arithmetical mistakes 
in judgments, decrees and orders or any 
error arising therein from any accidental 


_islip or omission. The Court has unlimited - 


power, once it finds that the mistake is 
lelerical or arithmetical or it is accidental 
islip or omission. 

3. In the instant case, the plaintiffs 
suit was for 198 sft. equivalent to 1.37 
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lechas. The office of the learned Munsiff 
in drawing up the decree wrote the area 
as 160 sft. equivalent to 1.11 lechas. It 
was undoubtedly a mistake. It was a cleri- 
cal mistake and there cannot be any 
doubt that it was an accidental slip. 
Under these circumstances, the learned 
Munsiff had jurisdiction to correct the 
decree in conformity with the pleadings 
of the petitioner. HoweVer, the learned 
Munsiff has completely failed to exercise 
his jurisdiction vested in him by law and 
rendered the order dated 22-3-1079. 

4. In the result, I set aside the im- 
pugned order and direct the 


Munsiff to cause correction of: the decree 
under S. 152 of the Civil Procedure Code, 


5. The petition is allowed. No costs. 
f Petition allowed, 
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SAIKIA, J. 
.Rasamani Das and others. Appellants v, 
Patrabala Devi and others. Respondents. 
F. A. No. 2 of 1969, D/- 14-3-1980.* 


(A) Evidence Act (1 of 1872), Ss, 115, 58, 
18 — Fact admitted. in written statement 


_ Defendant in written statement admit- 


ting that his father was married to plain- 
tiff's mother according to “Henga” custom 
of marriage — Defendant not coming to 
witness box — Defendant cannot ‘be al- 
lowed to contend that plaintiff's mother 


was not married according to “Henga” 
custom of marriage. 

: (Para 11) 

(B) Hindu Women’s Rights to Property 


Act (18 of 1937), S. 3 (1) — Right of widow 
to inherit property — Parties governed 
by Dayabhaga law, belonging to Patni 
Mahishya Das Community — Marriage 
performed in “Hanga” form prevalent in 
their community — Woman so married 
gets status of wife — She has right to in- 
herit her husband’s property on his death. 

a (Para 15) 

(C) Hindu Succession Act (30 of 1956), 
Ss. 15, 14 — Widow governed by Daya- 
bhaga law — Property devolving on her 
on death of her husband — Property held 
by her as limited estate ripened into 
absolute estate — Death of widow after 





*Against judgment and decree of B. 


Goswami, Dist. J, Cachar Silchar, D/- 
9-11-1968. 


KX/LX/G283/80/AYP/SSG 


learned - 
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commencement of Act — Her daughters 
entitled to succeed to such property. 
(Para 15) 
Cases Referred: Chronological Paras 
2 Unreported Cases (Assam) 27 10 
A. M. Majumdar, for Appellants; 
B. Sarma, for Respondents. 
PATHAK, C. J. (Actg.):— The ap- 
peal is directed against the judgment and 
decree passed on 9-11-88 by the District 


Judge, Cachar, Silchar, in title Suit No. 11 - 


of 1968. 

2. The respondents Patrabala Devi, 
_ Dharanibala Devi, Ramanibala Devi and 
Nayanibala Devi filed a suit against the 
main defendant. Rasamani Das, the pre- 
sent appellant for awarding khas posses- 
sion of the land, houses and cattle etc. de- 
scribed in the schedule ‘Ka’, ‘Kha’ and 'Ga’ 
annexed to the plaint on declaration of 
their title thereto and for other reliefs 
sought by the plaint in the suit. 


3. The plaintiffs’ case in short is that 


they are all daughters of late Raimani 
Das by his wife Bilashmani. Raimani Das 
was the owner of 61B. 9K. 8 Chattaks of 
land in two different villages. Defendant 
No. 1 Rasamani Das is the son of Raimani 
Das by his first wife. After the death of 
his first wife Raimani married Bilashmani 
Devi, who was a widow. During the life- 
time of Raimani Das, he transferred 3B. 
18K. and odd land to his son-in-law 
Surendra Chandra Das, husband of Plain- 
tiff No. 1 Patrabala Devi by a registered 
deed on 16-4-36. Thereafter on 19-1-38 he 
transferred 2B-8K-8 Chattaks of land to 
his wife Bilashmani Devi. This land is 
described in Schedule ‘Kha’ to the plaint, 
The remaining lands remained in posses- 
sion of Raimani till his death about 18 or 
19 years before the filing of the suit. At 
the time of his death he left behind his 
wife Bilashmani Devi and his son Rasa- 
‘mani by his former wife as his heirs of 
moveables and immovables. After the 
death of Raimani his son Rasamani came 
to the house in the western bhit and for 
his step mother Bilashmani a C. I. Sheet 
house was. raised on the eastern bhit. 
Bilashmani used to live in the new house 
and had a common mess with her step son, 
Rasamani Bilashmani died in 1373 B. S. 
-corresponding to 1962-63 A. D. leaving be- 
hind the four plaintiffs who are daughters 
by Raimani as her sole heirs. When the 
husbands of these four plaintiffs came to 
cultivate the land left behind by Bilash- 
mani on behalf of the plaintiffs; defendant 
No. 1 Rashmani: resisted the same and 
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threatened them with dire consequences. 
The plaintiffs also were not allowed to 
enter the house left by their mother. They 
were also prevented from taking the 
moveables. Defendant No. 1 also dispos- 
sessed Surendra Chandra Das from the 
land purchased by his mother-in-law 
Bilashmani which he used to cultivate on 
her behalf. Therefore, the plaintiffs have 
no other alternative than to file the pre- 
sent suit for recovery of the Khas posses- 
sion of half of the land described in Sche- 
dule ‘Ka’, of the plaint on declaration of 
their title. They have also prayed for re- 
covery of Khas possession of the land 
described in Schedule ‘Kha’ to the plaint 
on declaration of their title. In Schedule 
‘Ga’ the plaintiffs give a list of the house 
and the buffaloes and cows over which 
they claim title anq want possession. 

4. Defendant No. 1 who is the princi- 
pal defendant in this suit has contested 
the suit by filing written statement. His 
case is that the plaintiffs have no cause 
of action for the suit; that the suit is not 
maintainable in the present form; that the 
suit is barred by limitation and that the 
suit is under-valued. Defendant No. 1 ad- 
mits that Raimani Das was the owner of 
the lands and properties described in - the 
schedule to the plaint. He also admits that 
the contention of the plaintiffs that Rai- 
mani transferred some land to Bilashmani 
Devi and had the same cultivated by her 
son-in-law, Surendra Chandra Das. His 
main case is that Bilashmani Devi, the 
mother: of the plaintiffs was a widow and 
that after the death of his first wife, Rai- 
mani Das took Bilashmani as his wife by 
a ceremony called — ‘Hamand’ or ‘Henga’. 
He has averred that ‘Henga’ or ‘Hamand’ 
marriage is not legal and valid marriage. 
Further he has stated that a wife of such 
a marriage never gets the status of a legal- 
ly married wife and she cannot inherit 
her husband’s property on his death He 
has stated that the defendant’s father Rai- 
mani died in 1938 and so the plaintiffs 
who are the daughters of Bilashmani by 
Raimani have no right to get any property 
left behind by Raimani Das. As far as, 
however, of some land shown in schedule 
‘Kha’ is concerned, it is averred that at 
the time of its transfer to Bilashmani on 
it was verbally 
agreed that Bilashmani would enjoy the 
game for her life and that after her 
death it would go back to the answering 
defendant and according to this arrange- 
ment Surendra Das who used to cultivate 
the land, relinquished possession in fav- 
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our of the answering defendant after the 
death of his mother-in-law. He has fur- 
. ther averred that Bilashmani was never in 
possession of any part of Raimani’s pro- 
perty after his death and that she lived 
with her son-in-law Surendra Chandra 
Das and died in his house and as such she 
cannot become entitled to any property 
left behind by Raimani under the provi- 
sions of the Hindu. Succession Act. 


‘3. On the pleadings of the parties as - 


many as 15 issues were framed. However, 
the main challenge to the suit was made 
on two counts: The first challenge to the 
suit was the factum of the ‘Henga’ marri- 
age between Bilashmani and Raimani. The 
second challenge was that even if Henga 
marriage was performed the woman be- 
coming a wife under the customary 
Henga marriage is not entitled to any in- 
heritance. i 


6. During the trial seven witnesses 
were examined on behalf of the parties 
and on consideration of the evidence on 
record the - plaintiffs’ suit was decreed 
declaring the plaintiffs’ right, title and in- 
terest to half of the properties left by 
Raimani Das and also giving a declara- 
tion that the plaintiffs are entitled to joint 
possession with the answering defendant 
No. 1 in respect of the invaluable property 
including houses and the suit property 


left by Raimani Das. The defendant being . 


aggrieved by the judgment and-decree has 
preferred this: present appeal. 


7. Mr. A. M. Majumdar, the learned 
counsel for the appellant submits that the 
trial Court was wrong’in holding that 
there was a ‘Henga’ marriage between 
the father of the appellant and his step- 
mother Bilashmani. The second submis- 
sion of Mr. Mazumdar is that even if there 
was a ‘Henga’ marriage between the ap- 
pellant’s father and Bilashmani, she was 

- not entitled to any inheritance after the 
death of his father because according to 
the custom a Henga wife is not so en- 


> titled. 


On the other hand, Mr. B. Savina the 
learned counsel for the respondents joins 
issue in the above submissions. 


8 The fact that the ‘Henga’ ‘or 
‘Hemand’ marriage is prevalent in the 
community to which the parties belong, 
has been amply proved by the evidence of 
the witnesses. ‘Henga’ or ‘Hamand’ marri- 
age is a customary ‘marriage between 
widow and widower or divorcees. Accord- 
ing to the evidence of the witnesses. this 
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is prevalent among the community to 
which the parties belong. Plaintiff No. 1 
has stated that after the death-of her 
mother’s previous husband, her father 
Raimani performed Hamand marriage 
with. her mother Bilashmani. D. W. 1 Raj- 
kul Mandal aged 80 years has stated that 
he belonged to Mahashya, ie. Patni com- 
munity. In their community ‘Hamand’ or 
‘Henga’ marriage is prevalent. He has stat- 
ed that Hamand is performed without the 
formalities of an ordinary marriage. He 
has stated that Hamand wife is a con- 
cubine (Rakshita). He has further stated 
that he has never heard of unmmaried 
girl being party to Hamand. He further 
states that Hamand marriage is’ completed 
in course ofasingle day. The ‘guru puro- 
hit’ (priest) comes, the ‘Sapta pradakhina’ 


` is performed and the ceremony is finished 


in just one sitting. Such ceremonies as 
‘Adhibasha’, ‘Basibibana’, ‘Chathurtha 
mangala’ and ‘Chata snana’ etc. are not 
observed in Henga wedding. He has stated 
that when the husband of Henga marriage 
dies, his Henga wife observes ‘Habisha’ if 
she does not have children and does not. 
do it if she has any. 

9. P. W. 2, Dulal Ram Das, aged 80 
years has stated that the parties to the 
suit belong to the same lineage, that is to 
say he is an agnate of the parties. He has 
stated that Hamand marriage or Henga 
marriage was prevalent among their com- . 
munity. He has said that Bilashmani was ` 
married to Raimani according to Henga or 
Hamand form of marriage. 

10. D. W. 1 Rupeswar Das, whois the 
son of the main defendant No. 1, aged 44 
years, has stated that the Hamand or 
Henga form of marriage isin vogue in 
their society. D. W. 2 Rashbihari Das has 
stated that he belonged to the Patni Mahi- 
shya Das Community, to which the plain- 


tiffs and the defendant to the suit belong. 


He has stated that Hamand or Henga’ 
marriage is in practice amongst them. 
Similarly, D. W. 4.Tairaman Biswas aged 
75 years and D. W.5 Nabakishore. Das 
aged 84 years, have stated that ‘Hamand’ 
or ‘Henga’ marriage is in vogue in ‘their 
society. Therefore, from the evidence on 
record there is no manner of doubt that 
‘Henge’ or ‘Hamand’ form of marriage is 
prevalent in the community of the par- 
ties to which they belong. (It may be not- 
ed that a similar form of customary 
marriage known as “Dhemna” where the 
wife of such marriage is knows as 
“Dhemni” is” prevalent in some parts of 
Brahmaputra Valley among certain com- 
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munities which is judicially noticed in 
Baliram v. Ugramal, reported in 2 Un- 
reported Cases (Assam) 27), - 


11. Now the main question that has 
been contended on behalf of the appel- 
lant is that there is no evidence on record 
to show that Bilashmani was married by 
Raimani according to ‘Henga’ form of 
marriage. The learned counsel has con- 
tended that the factum of marriage has 
not been established by any evidence on 
record. From a perusal of the pleadings 
as well as on scrutiny of the evidence 
on record, we are satisfied that Bilashmani 
‘was married by Raimani in the ‘Henga’ 
form of marriage. The main defendant 
(the present appellant) Rasamani Das has 
not come to the witness box in support of 
his contention raised in his written state- 
ment. But on a perusal of the written 
statement filed by him it is crystal clear 
that Bilashmani was married by his father 
according to ‘'Hamand’ form of marriage. 
He has stated in his written statement in 
the following clear terms:— 


“After the death of the mother of de- 
fendant No. 1, his father as a widower 
married, according to their then preval- 
ent social customs, Bilashmani, the plain- 
tiffs’ mother for the second time when 
the latter was a widow.” 


In view of the aforesaid averment made 
'by the appellant, he cannot now be allow- 
ed to raise the contention that Bilashmani 
was not married according to the 'Henga’ 
custom of marriage. Further none of the 
witnesses appearing on behalf -of the de- 
fendant has stated that Bilashmani was 
not married to Raimani according to 
‘Hamand’. Plaintiff No. 1 has categorically 
stated that her mother was married to 
Raimani according to the customary form 
of ‘Hamand’ marriage. Similarly~her hus- 
band P. W. 11 has stated that his father- 
in-law had performed a ‘Henga‘ or 
‘Hamand’ form of marriage with his 
mother-in-law. Similarly is the evidence 
of P W. 2 Dulal Ram Das, who has stated 
that after the death of his wife Raimanl 
married Bilashmani _ according to 
‘Hamand’ custom of their clan. His cate- 
gorical -statement is, that according to the 
custom of their clan Raimani had per- 
formed ‘Hamand’ with Bilashmani. From 
the materials on record and also for the 
reasons stated above, we have no hestita- 
tion to hold that the first contention raised 


on behalf of the appellant is without any. 


merit, 
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12. Regarding the second contention 
raised on behalf of the appellant, it has 
been submitted that even if Bilashmani 
was married to Raimani according to 
‘Henga’ custom, she was not entitled to 
succeed to. the property of her husband 
on his death. The learned counsel has 
drawn our attention to the evidence of the 
witnesses on behalf of the defendant who 
have stated that a ‘Hamand’ wife is not 
entitled to inherit her husband’s property > 
on his death. He has drawn our attention 
to the evidence of Rajkula Mandal, Wit- 
ness No. 1 for the defendant examined on 
commission, who has stated that a 
Hamand wife is not entitled to inherit but 
he cannot give any illustration of such 
a practice. He has categorically stated — 
“I do not know if a Hamand wife has in- 
herited her husband’s property on his 
death”. Although, he has stated that he is 
the leader of their community and 


aged about 80 years, he does not 
know about the custom of inheriting 
by a Hemand wife, the property 


of her deceased husband. D. W. 1 Rupes- 
war has stated that the children of a 
Hamand marriage are entitled to inherit- 
ance to their father’s property but the 
‘Hamand’ wife is not entitled to her hus- 
band’s property. But this witness also can- 
not give any example to show that a 
Hamand wife does not get her husband’s 
property. Similarly, D. W. 2 Rashbihari 
Das, has stated that the childen by a 
‘Hamani’ marriage are entitled to get 
their father’s property but the ‘Hamand’. 
wife is not entitled to inherit her hus- 
band’s property. Similarly, D. W. 4 and - 
D. W. 5 have stated that a Hamand wife 
is not entitled to her husband's property. 
But on the other hand, it has béen cate- 
Zorically stated in his crogs-examination 
by P. W. 2 Dulal Ram Das, aged 80 years, 
whose evidence we have already adverted 
to that “It is not a fact that ‘Hamand' wife 
is not entitled to her husband’s property.” 
13. Be that as it may, the legal posi- 
tion ts that the entitlement of Bilashmani 
to get inheritance to the property of her 
deceased husband was based on the provi- 
sion of the Hindu Women’s Rights to Pro- 
perty Act, 1937 (as amended) — herein- 
after referred to as “the Act’— as Rai- 
mani died after the commencement of the 
aforesaid Act. ‘The Act’ was passed with 
a view to amending the Hindu Law to 
give better rights to women in respect of 
the property. Under the Hindu Law, as it 
originally stood, if the husband died un- 
from: the other members, his-. 


48 Gau. 


other coparceners including his father and 
brother became entitled to his interest by 
survivorship and the widow had . only a 
right to maintenance. If a Hindu husband 
died leaving even self-acquired property 


“or properties which he got on division. 


from his brothers, or with his sons, his 
sons became heirs under Hindu Law. to 
the exclusion of the widow. It was to re- 
medy this injustice that the Hindu Wo- 
~ men’s Right te Property Act, 1937 as 


amended by 1938 Act was passed. The. 


measure was intended to redress disabili- 
ties and “to give better rights to women”. 
It was ameliorative in character and en- 
acted to carry out important social re- 
form. It introduced far-reaching changes 
in the law of succession and was obvious- 
ly intended. to give better rights to 
women by recognising their claim to fair 
and equitable treatment in certain mat- 
ters of succession. (See Mulla’s . Hindu. 
Law—12th Edition page 104 and Hindu 
Law by D. Pathak, Third Edition 
page 186). 


14. The main features of the Act 
are:— . 

(i) When a Hindu governed by Daya- 
bhaga Law dies leaving any property and 
when a Hindu governed by any. other 
school. dies leaving separate property. 

(a) A widow along with the sons is 
entitled to the same share as the son. 

(b). A predeceased sons widow in- 
herits in like manner as the son, if there 
‘is no son surviving of such predeceased 


son; and in like manner as son’s son if’ 


there is surviving a-son or son’s son of 
such predeceased son. 


(ð. The same provision applies muta- 
tis mutandis to the widow of a predeceas- 
ed son of a predeceased son. 


(ii) In the case of a Mitakashara joint” 


family the widow takes the place of her 
husband. - 

15. In the present case the parties are 
governed by Dayabhaga law. Therefore 
Bilashmani’s entitlement is under S. 3 of 
‘the Act’. Though ‘the Act’ gives a widow 
the statutory entitlement to inherit yet 
she-gets only a limited interest which is 
defeasible on her death or remarriage. We 
are unable to accede to the contention 
raised on ‘behalf of the appellant that 
there is a custom by which the Henga 
wife is disentitled to inherit. We are of 
opinion that once the marriage is perform- 
ed in the ‘Henga’ form she gets the wife- 
hood or the status of a wife and in such a 
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.1956 and in view of the provision of S. 14 
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case all the incidents referable to a wife 
including her right of inheritance must 
be held to be applicable. However, even 
assuming that there was someé contra cus- 
tom, after the commencement of ‘the Act’ 
such custom must be held to be over- 
riden. The law on the.point is quite clear 
as provided under S. 2 of ‘the Act’) S. 2 
clearly provides that — '“Notwithstand- 
ing any rule of Hindu Law or custom to 
the contrary, the provisions of Section 3 
shall apply where a Hindu dies intestate.” 
In view of the aforesaid statutory provi- 
sion we do not find any substance in thel 
contention raised on behalf of the appel- 
lant. Bilashmani died after the com-' 
mencement of the Hindu Succession Act, 


of the Hindu Succession Act, the property 
that devolved on her on the death of her 
husband, which. was held by her as limit- 
ed estate ripened into absolute estate to 
which the plaintiffs are legally entitled to 
succeed on her death. 


16. In view of the aforesaid reason, we 
do not find any -valid ground for interfer- 
ing with the judgment and decree passed 
by the learned trial Court. The appeal is 
without merit and the same is dismissed. 
But in view of the relationship of the 
parties to the proceeding, we leave the 
parties to bear their own costs. 

K. N. SAIKIA, J.— I agree, 


Appeal dismissed. 
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Monoranjan Dey, Petitioner v. Dhirendra 
Chandra Paul and another, Respondents, 
Civil Revn. No. 178 of 1979, D/- 3-1- 
1980.* 


Rules for Administration of Justice and 
Police in Garo Hills District, R. 35 — 
Revision — Dismissal of application 
under O. 11, R. 12 Civil P. C. — Chal- 
Korab (Civil P. C. (1908), O. 1L 

12). f 


It is not correct to say that a petition 
under the Rule is not maintainable against 
dismissal of an application under `O. 11, 
R. 12 Civil P. C. Yet when the dismissal 
has been made in view of the claim of the 
opposite party that he had no further 





*Against order of J. P. Singh, Dy. Com- 
missioner, West Garo Hills Tura D/- 
19-9-1979. À 
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documents to produce, no relief can be 
given to the applicant in view of the spe- 
cific stand of the opposite party. 


(Para 4) 
Cases Referred: . Chronological Paras 
ATR 1970 SC 406 2 
AIR 1964 SC 497: 1963 All LJ 1063 2 


B. K. Das and B. C. Das, for Petitioner, 

ORDER :— The petitioner who was a 
defendant in Title Suit No. 8/78 filed an 
application under Order 11, Rule 12 for 
discovery of certain documents, This 
prayer was rejected by the learned trial 
Court after having perused the reply on 
behalf of the plaintiff filed by one Subhas 
Chandra Paul claiming himself to be an 
attorney of the plaintiff in which it was 


stated that the plaintiff had no documents 


to produce. Against this order-a petition 
was preferred under Rule 35 of the Rules 
for Administration of Justice and Police 
in Garo Hills District. The learned Deputy 
Commissioner has dismissed the same be- 
ing of the view that the petition before 
him was not maintainable as it was 
against an interlocutory order. 


2. Shri Das urges that the view taken 
by the learned Deputy Commissioner is 
erroneous inasmuch as the order against 
which he approached the learned Deputy 
Commissioner has to be regarded as a 
ease decided within the meaning of first 
para of Rule 35 of the aforesaid Rules. To 
bring home this point Shri Das refers to 
the decisions which have dealt with this 
question in the context of Section 115 of 
the C. P. C. which has also provided that 
a revision lies against a case decided only. 
It has been held in S. S. Khanna v. F. J. 


Dillon, AIR 1964 SC 497 that the word- 


‘case’ is not limited in its import to the 
entirety of the matter in dispute. But 
then every. order of the Court in. the 
course of a suit does not also amount to 
a case decided. If some legally enforceable 
claim or right is decided by an order that 
would be a “case decided” within the 
meaning of Section 115. This point was 
further examined in Baldevdas v. Filmist- 
an Distributors, AIR 1970 SC 406, where- 
in it has been observed that a case may be 
said to be decided if the Court adjudicates 


for the purpose of the suit some right or ~ 


obligation of the parties in controversy. 


3. Relying on these decisions, it is sub- . 


mitted by Shri Das that Order 11 Rule 12 
has conferred valuable right on the party 
and any order refusing discovery of docu- 
ments would be a case decided, against 
which the see person could invoke 
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Rule 35 of the aforesaid Rules. It is also 
submitted, in the present case the learned 
trial Court had refused the prayer not 
because the discovery was not regarded 
necessary or -not necessary at this stage, 
on any one of which grounds alone an ap- . 
plication under the aforesaid provision 
can be rejected, as stated in the rule it- 
self. A perusal of the order of the learn- 
ed trial Court shows that the petition was 
dismissed because it accepted the state- 
ment made the aforesaid Subhas 
Chandra Paul that the plaintiff had no, 
more documents to produce. If this stand 
is taken by the party in whose custody. 
the document is said to be, naturally the 
petition for discovery cannot/be granted 
because there would be no document to 
inspect. 

4. Thus, though the view of the learn- 
ed Deputy Commissioner that the petition. 
before him was not maintainable is not 
correct, no relief can be given to the peti- 
tioner because of the stand taken by the 
plaintiff that he did not have the docu- 
ments sought to be inspected, 

5. In the result, the petition is dis- 
missed. But it is made clear that the plain- 
tiff would be estopped in future from pre- 
senting the documents in question in tha 
Court at any stage of the suit, 


Petition dismissed, 
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R. K. Nokulsana Singh, Petitioner v. 
Rishang Keising and others, Respon- 


` dents. 


Civil Rule No. 87 of 1981, D/- 23-2- 
1981. 

Constitution of India, Arts. 226, 164 
— Quo warranto — Removal of Chief 
Minister and Ministers by writ of quo 
warranto on loss of majority support in 
Assembly — Coalition — Resigna- 
tion of Chief Minister — Ministry asked 
to be in office by Governor — New elected - 
leader asked to form Government as 
Chief Minister — Two parties with- 
drawing from Coalition — Assembly not 
in Session — Writ of quo warranto can- 
not be issued. 

Where the Chief Minister of a Coali- 
tion Ministry of three parties resigned 
from his post and the Ministry was 
asked by the Governor to continue in 


CY/CY/B535/81/SAD/SNV 


o issued for the. 
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the office until -alternative arrangements 
were made and the united front elect- 
ed another leader who was asked by 
the Governor to form the Government, 
writs of quo warranto could not be 
removal of the Chief 
Minister and the Ministers from the 
office, when the Assembly was not in 
- Session, on the ground that they did 


not command majority support of the . 


Assembly, when two parties withdrew 
from the united front.. (Para 6) 


. Whether on its own resignation or 
eon the dissolution of the House, the 
Council of Ministers may carry on if 
required by the Governor until its suc- 
cessor takes office under the - Constitu- 
tion and no quo warranto will lie 
against the Chief Minister or any 
other Ministers to remove them from 
office.on the ground of title ie. on the 
ground that they do not command 
majority support of the Assembly. No- 
body can say that Council of Ministers 


_ does not enjoy confidence of the Legis-.- 


lenve RT when it is prorogued. 
(Para 8) 


“Under Section 164 the Chief Minister 


is to be appointed by the Governor and ` 


the other Ministers are to be appoint- 
ed by the Governor on advice of the 
Chief Minister. The choice of the Gov- 
ernor is not circumscribed by any- 
thing in the Constitution in terms of 
-majority or minority party; and it is 
even open for him to choose a person 
who is not at the time of the appoint- 


ment a member of the Legislature as 


the Chief Minister. If he is not a mem- 
ber of the Legislature, he shall cease 
to be the Chief Minister unless he be- 
comes member of the Legislature with- 
in six months of his appointment. A 


Chief Minister may advise a non-mem-_ 


ber to be appointed as a Minister. Thus, 
-there is no Constitutional bar to the 
Governor appointing: a person, who is 
- not an elected. person as Chief Minister 
or as a Minister if advised so by | the 
Chief Minister. The only effective check 
is that the Ministry shall fall if it 
fails to command a. majority in the 
Legislative Assembly. But once install- 


‘ed,-so long the Legislature is not in. 


Session a Ministry may carry on with- 
out being -sure of such majority.: Even, 
after Government. is defeated and 
` Ministry is to be dissolved, the Gover- 
- nor may ask the Munietey to_ continue 
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until arrangements are made.” Nobody 
can say that during -such a period the 


Ministry ig not a legal one or that 
writs of quo warranto shall issue to 
remove. the Ministers. _ + (Para 6) 
-Cases Referred: Chronological Paras 
WIR 1980 -Cal “95 ae 
AIR 1971 SC 1002 - 6 


Petitioner in Person. 

ORDER :— The writ Pena prays 
for writs of quo warranto' to remove 
from office respondents Nos. 1 to 8 be- 
ing the Chief Minister and Ministers of 
Manipur, on the ground that their 
Government no longer enjoys support 
of majority in the Legislative Assemb- 
ly. A ene as 


. 2. Unicameral State of Manipur has 
a Legislative Assembly of 60 members. 


After the last. Assembly Election, the 
partywise strength emerged as: ` 
(a) Congress (I): — 13. 
(b) Congress - (U) — 6, 
-ACP L —: 5, 
(d) Janata. — 18. 
(e) C. P. L (M — 1. 
(£) Independents — 21, 
(g) M. P. P. (Manipur peoples om 
party). 3, 


As ‘no party secured absolute. majority, 

parties, namely, the Congress 
(I), the Congress. (U). and the M.P.P. 
formed a United Front and a coalition 
Ministry, several independent members, 
meanwhile, having joined ‘Congress (D, 
enabling the Ministry to enjoy majo- 
rity support. Shri R. K. Dorendra: Singh, 
as the Chief Minister and the Ministers 
were Sworn in on 14-1-1980. Shri R. K. 
Dorendra Singh’s resignation was ac- 
cepted on 19-11-1980 and he and the 
Ministers were asked by the Governor 
to continue in Office until alternative 
arrangements’ were made. The United 
Front, which continued, elected Shri 
Rishang Keising, who was Deputy Chief 
Minister in the Dorendra Ministry, as 
its new leader and the Governor asked 
him to form a Government. On 27-11- 
1980, he (respondent No. 1) as the Chief 
Minister, respondent No. 2 from Con- 
gress (U) and respondent No. 3 from 
Congress (I) and Shri Krishna Singh of 
M. P. P. were sworn in as Ministers; 
and this coalition Ministry claimed sup- 
port of 36 members out of 60. Sub- 
sequently, 2 M.L.A. of the M. P.P. 
left -their party and joined the Congress 
() whereupon’ the M, P. P. withdrew 
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from the coalition and consequently, 2 


remaining M. P. P. M.L. As. remained - 


aloof from the Ministry. The other re- 
spondents were sworn later. 

3. Petitioner .states that on 15-1- 
1981, the Congress (J) also withdrew 
its support from the coalition Ministry 
and the news was published in the 
Simanta Pratika‘on 16-1-1981. The Mini- 
stry, however, continued and on 21-1- 
1981, the Chief Minister (respondent 
No. 1) announced that his Ministry by 
then was that of Congress (I) party 
alone. Hence this petition. 

4. The petitioner,. who is. an Advo- 
cate, personally argues that after with- 
drawal of the Congress (U) and _ the 
M. P. P., the Government has been re- 
duced to minority and the respondents 
have no right’ to continue in office and 
writs of quo warranto must issue to 
remove them. He relies on Article 164 
of the Constitution of India and: refers 
to the English Convention ‘of formation 
of Government by majority party. He 
further submits that the Ministry hav- 
ing been reduced to minority, there is 
no Ministry in office in the eye of law 
and there. is none to aid and advise the 
Governor. Article 164 of the Constitu- 
tion may relevantly be quoted: 


“164 Other provisions as to Mini- - 


sters — 


(1) The Chief “Minister shall be ap- 
pointed by the Governor and the other 
Ministers shall be appointed by the 
Governor on the advice of the Chief 
Minister, and the Ministers shall hold 
office during the pleasure of the Gover- 
nor: -à 

(2) The Council of Ministers shall be 
collectively responsible to the Legisla- 
tive Assembly of the State. 


.(3) Before a Minister enters upon his 
office, the Governor shall administer to 
him the oaths of offices and of secrecy’ 
according to the -forms set out for the 
purpose in the -Third Schedule. 


(4) A Minister who for any period of 
six consecutive months is not a member 
of the Legislature of the State shall 
at the expiration of that’ period cease 
to be a Minister. 

(5) xxxx EKKO KKKX 

‘5. Article 163 (1) of the Constitution 
deals with State Governmént and _ pro- 
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„. Minister may advise a non-member 
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vides that there shall be a Council of 
Ministers with the Chief Minister at the 
head to aid and advise the Governor in 
the exercise of his functions, except in 
so far as he is by or under this Con- 
stitution required- to exercise his func- 
tions or any of them in his discretion. 
This corresponds to Article 74 (1), which 
deals with the Union and provides that 
there shall be a Council of Ministers 
with the Prime Minister at the head to 
aid and advise the President who shall, 


in the exercise of his functions, act in 


accordance with such advice. Article 
75 (1) deals with Central Government 
and provides that the Prime . Minister 
shall be appointed by the President and 
the other Ministers shall be appointed 
by the President on the advice of the 
Prime Minister. Article 75 (2) - provides 
that the. Ministers shall hold office dur- 
ing the pleasure of the President. Arti- 
cle 75 (4) provides that before a Mini- 
ster enters upon his office, the Presi- 
dent: shall administer to him the oaths 
of office and of secrecy according to the 
forms set out for the purpose in the 
Third Schedule. 

6. Under Article 164, the Chief Mini- 
ster is to be appointed by the Governor 
and the other Ministers shall be ap- 
pointed by :the Governor on advice of 
the Chief Minister. The choice of the 
Governor is not circumscribed by any- 
thing in the Constitution in terms of 
majority or minority party; and it is 
even open. for him. to choose a person 
who is not at the time of the appoint- 
ment a member of the Legislature as 
the Chief Minister. If he is not a mem- 
ber of the Ligislature, he shall cease to 
be the Chief Minister unless he becomes 
member of the Legislature within six 
his appointment. A Chief 
to 
be appointed as a Minister. Thus, there 
is no Constitutional bar to the Governor 
appointing a person, who is not an 
elected person as Chief Minister or as 
a Minister if advised so by the Chief 
Minister. The only effective check is 
that the Ministry shall fall if it fails 
to command a majority in the Legis- 


-lative Assembly. But, once installed, so 


long the Legislature’ is not iħ session} 
a Ministry may carry. on without being 


_ sùre of such majority. Even, after a 


Government ‘is defeated and Ministry is 
to be dissolved the Governor may ask 





` ithe President or- 
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the’ Ministry to continue: until alter- 


native arrangements are made. Nobody. ` 


can say: that during such a period the 
Ministry is not a-legal one or that writs 
of quo warranto shall issue to remove 
the Ministers) As contemplated under 
Sections 14 and 15 of the Representa- 
tion of. the People Act, 1951, the Ministry 
may continue even on dissolution of 
the House: of the People or the Legis- 
lative Assembly as the case may be. No 
quo warranto’ may issue under such 
circumstances. It thus follows that whe- 
ther on its own resignation or upon the 
dissolution of the House, the Council of 
Ministers -may carry on if required by 
‘the Governor, as the 
‘case may be, until its successor takes 
office under the Constitution and no 


quo warranto will lie against the Prime’ 


Minister or the Chief. Minister or any 
other Ministers to remove him or them 
from office on the ground of legal 
title (U. N. R.- Rao v. Indira Gandhi, 
(AIR 1971 SC 1002). Under Article 164 
(1), the -Ministers shall hold office dur- 
ing the pleasure of the Governor. So 
jlong they enjoy that pleasure no -quo 
Jwarranto shall‘issue, on the ground that 
they do not command majority support 
of the Assembly without the Assembly 
itself deciding that matter on. its. floor. 
Nobody can say that the Council of 
Ministers does not enjoy’ confidence of 
the Legislative “Assembly when it is 
prorogued. Even after:it is so decided 
the Governor may ask the Ministry of 
State to continue until alternative ar- 
jrangements are- made and no ‘quo 
jwarranto shall issue during that period 


- Jas well on that ground. 


7. In the case of failure of the Con- 
stitutional machinery, Article 356 of 
the Constitution of India, enables the 
President on receipt of report from the 
Governor of a State or otherwise to act 
thereunder, - if he is satisfied that a 
situation has arisen in which the Gov- 
ernment of the State cannot be carried 
on in accordance with the provisions of 
this Constitution. i 

8. The petitioner relies on the Eng- 
lish Conventions of formation of Gov- 
_ ernment by the majority party and ap- 
` pointment of the Prime Minister „and 
the Ministers. It. is true that in the 
_working of the Cabinet system of Gov- 
ernment, “our Constitution has ‘adopted 
the English system; and the English 
precedents. when available, may be fol- 
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lowed. As observed by Ivor Jennings in 
his Cabinet. Government (3rd Edition- 
page 51), “It is the ` Queen’s primary, 
duty. to find a Government. It is no 
less the duty: of political leaders to 
assist her to find one.” We may remer- 
ber the Duke of Wellington’s famous 
phrase; “the King’s service must -be 
carried .on.”’ As Seervai observes, the 
basis of political evolution in England 
in forming a Ministry is that the King’s 
Government must go on and that the 
party which commands the widest sup- 
port in the House of Commons, must 
be called upon to form the Govern- 
ment. Jennings emphasises that if the 
Official opposition succeeds ‘in defeating 
the Government and so causing its Te- 
signation, it is the duty .of its leader 
to form a new Government or to advise 
the Queen. as to an alternative; and it 
is. the. duty of the Government to re- 
main in office so long itcando so with- 
out infringing the Constitutional prin- 
ciples. He further points out that party~ 
politics is not just a game. It is not 
even a mere rivalry in politics, It is a 
contest between two or more groups for 
the favour of forwarding .their rival 
policies. There are times when opposi- 
tion is undesirable or even unpatriotic, 
There may be occasions when opposix 
tion for the sake of opposition is justi- 
fied. Normally, according to him,~an op- 
position. party in the House of Commons 
does not expect to defeat the Govern- 
ment. It hopes ` that it will persuade 
enough people outside to give it a majo- 
rity at an election in the not-too-dis- 
tant a future. Its opposition is part of 
its propaganda, but it must take re- 
sponsibility of its arguments and it mus# 
be ready to accept office if it does suc- 
ceed in defeating the Government either 
in the House or in the Constituencies, 


. 8. The requirement that the Govern- 
ment. must be carried.on is the basis 
for providing: that there shall be a 
‘Council of Ministers with -the . Prime 
Minister at the Head in Article 74, and 
a Council of Ministers , with: the Chief 
Minister at the Head in Article 163 of 
the Constitution of India. It is the duty 
of the President at the Centre and the 
Governor in the State to find a, Govern- 
ment, while the.. choice of the Prime 
Minister rests with the President, that 
of the Chief Minister ‘rests with . the 
Governor. The selection of the State 
Ministers rests with the Chief Minister 
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and their ‘appenement with the Gover- 
nor. : This corresponds.to the English 
Convention ‘where it is the prerogative 
of the sovereign to appoint the Prime 
Minister. Convention limits’ the -range 
of choice to that of a party: leader 
who can command a majority in’ the 
House of Commons. As Professor E.C.S, 
Wade in his introduction of Dicey’s 
law of the Constitution; “writes, this 
convention, to some extent, lacks” the 
binding force, which conventions in 
other fields . possessed, , This does not 
mean’ that the rule can normally. be 
disregarded, but that unforeseen. cir- 
cumstance may deprive them of their. 
force on a particular occasion -and de- 


parture. from .. the normal -would . have | 


to conform to recognising .the supre- 
macy of the electorate and not to serve 
autocratic - ends. 


10. Thus, so ‘long the Chief Minister 
and the Ministers enjoy the pleasure’ of 
the Governor, `a : writ Court. will not 
issue quo warranto to remove ‘them. 
The notification appointing the Chief 
Minister and the Council of Ministers 
is a complete © shield protecting them 


from .any quo warranto attack, in the 


absence of any. Constitutional violation. 
In. the words of Ivor Jennings -(Cabi- 
net Government, 8rd. Edition, page 20): 


“The Government is body ‘of party- 
politicians. selected from. among the 
members of that.party or group: of par- 
ties, which has’a majority or can se” 
cure a majority ‘in the- House of- Com- 
mons, By this ' device the operations ‘of 
Government and ` the Legislature are 


integrated. Public opinion controls the ` 
Government through the House of Cóm- 


mons; and the. Goverrient through ‘its 
majority .controls the House -of Com- 
mons. But’ the “members | of the . Gov- 
ernment are not. elected by. the House 
of Commons. They..aré nominated by 
the Prime. Minister”, . According to 
Bagehot, the main function . of the 
House of Commons. is to choose. a Prime 
Minister. According to. Ivor. Jennings, it, 
is. not the House but the electorate that 
chooses. the, Prime 


stituencies. 


11. The- chóice of the: -Chief ‘Minister 
ofa State under the Indian Constitution 
is necessarily limited ‘by ‘political condi- 
tions: The Chief Minister must be. -able 
fo ‘secure colleagues, and with his col: 
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Minister deciding : 
the majorities- in. majority of ta, Con 
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leagues he must be ‘able ‘to.secure the 
collaboration ‘of- the Legislative Assemb- 
ly. Frequently, there may be no choice 
at all; If a- party has a majority no 
Government: can be. formed without its 
support. If it has a recognised leader, 
he must become the Chief Minister. un- 
less it is, for some reasons, prepared to 
follow a ‘leader other than its own. At 
other times, however, the succession 
may. be: obscured . and -the real choice 
may.. be made . among several possible 
candidates belonging to the same or 
different groups or parties, (AIR 1980 
Cal 95, M. M -Verma v. Chowdhury 
Charan . - Singh). ‘This is not the field 
where. a Writ . Court can. venture to 
issue writs of quo warranto, in: absence 
of any Constitutional violation. ‘No such: 
violation has been shown by the peti- 
tioner, 


` 12.. A ari eal, may not 


. be issued for another reason. When. the, 


Assembly.. remained: prorogued, . nobody. 
can: say that the Ministry: does not en- 
joy .the. support. of majority. The peti- 
tioner admits that’ the Assembly is not 
in session. No writ can be claimed : on 
basis of reports appearing in news- 
paperg, not authenticated. A the spea- 
ker ‘or the members of the Assembly 
concerned, 


~ 18%. A writ of quo -warranto under 
such circumstances may also be defeat- 


ed by- the members of the Assembly 


changing sides, There being no Consti- 
tutional bar, the members belong- 
ing to non-coalition “parties may defect 
into the coalition ‘or “the party in 
power ‘converting it to majority ` and in 


.8uch an event a writ may be rendered 


futile; OA at ih hac 
futile writ, - i “ ee 


14. “Vor thie foregoing reasons, I did- 
not find any merit in the petition- and 
it was ‘dismissed in.-limine on 30-1-1981 
and. this ‘reasoned . judgment delivered’ 
on the. next sitting. on 23-2-1981, © 


eat aie Petition diaiissed, 
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~K. N. SAIKIA, J. : 
Smt. Provati Devi, Petitioner v. Bokul 
Chandra Nath and another, Respondents. 

Civil Revn. No, 141’ of 1980, D/- 20-4- 
1981.* 

(A) Transfer of Property Act (4 of 
1882), S. 109 — ‘Suit by transferee of 
d. ‘for recovery of arrears of rent — 
Tenant alleging to have entered into 
agreement of sale with former landlord 
— No evidence of such oral agreement — 
Tenant could not resist the suit. (Para 6) 
- (B) Transfer of Property Act (4 of 
1882), S. 109 — Suit. by transferee of 


landlord for arrears of rent — Rent ex- ` 


cept for one month paid by tenant to for- 
mer landlord — Tenant not liable to pay 
.rent over again except for one month to 
transferee landlord in view of provision 
of S. 109. (Para 7) 

` (C) Transfer of Property Act (4 of 
1882), S. 109 — Suit for recovery of 


arrears of rént by transferee of landlord - 


-—— No express and specific issue on title 
— However evidence adduced on issue 
as to relationship of landlord and tenant 
between transferee and. tenant — Regis- 
tered sale to transferee, valid — S. 109 is 
_ applicable — Objection to acquisition by 
transferee ‘could not be raised — Prayer 
for declaration of title of transferee, not 
necessary, (Civil P. C. (1908}, 0.7, R. 7). 
i (Para 14) 
Cases Referred: Chronological Paras 
AIR 1980 Gauhati 30 


8. 1 
AIR 1978 NOC 153 (All): (1978) 1 Ren 


CJ 434 .. 8, 9 
AIR 1978 Pat 117 | - il 
AIR 1976 Gauhati 48 8, 10 
AIR 1973 Gauhati 139 8, 9, Il 


(1968) S. A. No.. 80 of 1968 (Assam) Li 
AIR 1966 SC 735: 1966 All: LJ 799 13 


S.-K. Senapati, for Petitioner; 8. R. 
_ Bhattacharjee, for Respondents, : 


ORDER:— This Civil Revision is from 
the appellate Judgment and decree of the 
Assistant District: Judge, Karimganj, 


Cachar, dismissing the appeal. The de-- 


fendant-petitioner tenant ` Smt. Provati 
Devi was sued by the. plaintiff-respon- 
_ dent No. 1 for arrears of rent for the 

suit holding @ Rs. 70 per month and com- 
pensation, for the period from 16-8-76 to 
81-7-77 totalling Rs, 1,000. The pro forma 


*From judgment and decree of S. K. Dey, 
Asstt. Dist. J, Karimganj, D/- 10-4- 
1980 and 17-4-1980 respectively. 
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*.-Provati Devi v. Bokul Chandra Nath 


- guardian of the 


< counsel 
‘tioner submits, firstly, that the pro forma 
_ defendant’s father Purna Chandra. Saha 


A.LR. 


defendant-respondent -No. .2 Shri -Nipu - 
Ranjan Saha was the minor landlord. The- 
plaintif claimed to have purchased the 
suit holding by a registered sale deed 
dated 16-8-76 and to have acquired the 
right, title and interest thereon from the 
pro forma defendant and hence claimed 
arrear rent from the defendant-peti- 


- tioner, or, if she has already ‘paid to the 


pro forma defendant, from him, The de- 
fendant-petitioner resisted the suit on 
‘wo grounds. First, the sale’ by the pro 
forma defendant to the plaintiff. was col- 
lusive as the former having been a minor 
his father Purna Chandra - Saha ‘earlier 
agreed to sell the suit holding -to the 
defendant-petitioner for Rs. 12,000 and 
to éxecute the sale deed; and pursuant to 
that agreement the defendant-petitioner 
incurred ‘costs of electrical installations 
on the . suit holding . amounting to 
Rs. 570.65 P. and she offered to-pay the 
balance of Rs, 11,429.35 P. on 1-8-77 and 
as such ‘she was entitled. to specific per- 
formance of that contract, Secondly, the 
defendant-petitioner having’ denied the ` 
title of the plaintiff the rent suit simpli- 
citer without a prayer for declaration of 
title over the suit-holding could not be 
decreed. The pro forma defendant. filing 
a separate written statement stated that 
he validly ‘sold the suit holding to the. 
plaintiff on 16-8-76 by registered sale 
deed with information to the defendant- 
petitioner. - 

2. The trial Court found that the sale 
deed was executed by the father and 
-pro forma defendant 
landlord with due permission from the 
District Judge and the transfer was valid; 
the plaintiff acquired right, title and in- 
terest over the suit holding and the de- 
fendant-petitioner became a tenant, of the 
plaintiff; that there was no jauthority for 
deduction of the electric installations cost 
of Rs, 570.65 P.; and, accordingly, decreed 
the suit for Rs. 70 from the defendant 
and Rs, 735 from the pro | forma defendant 
to whom’ it was paid, : . 

3. On appeal the learned Assistant 
District Judge affirmed the decree. Hence 7 
this revision by the, defendant-petitioner 
only. The pro forma defendant has not 
moved for revision. i 

4 Mr. S. K. Senapati, ` the: learned 
“appearing for defendant-peti- 


having agreed to sell the suit holding to 
her at Rs. 12,000, and she having partly 
performed her part, both the Courts be- 
low ought to have held that the. defen- 
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dant-petitioner had the right to specific 
performance of the contract of sale and 
the subsequent sale by the pro forma 
defendant's father to the plaintiff by 
registered sale deed dated 16-8-76 was 
void and the plaintiff acquired no right 
over the suit holding thereunder; and 
secondly, that the defendant-petitioner 
having denied the right, interest and 
title of the plaintiff over the suit holding 
the plaintiff ought to have prayed for a 
declaration of title and without such a 
declaration the suit for arrear of rent was 
not maintainable. : 

5. Mr. S. R. Bhattacharjee, the learn- 
ed counsel appearing for the respondent- 
plaintiff answers that there is no proof 
of any agreement to sell to the defen- 
dant-petitioner and the plea was rightly 
rejected by both ‘the Courts below; and 
that the defendant-petitioner did not 
question the right, title and interest of 
the plaintiff and, as such,.there was no 
need for the plaintiff to have prayed for 
a declaration of title, and the Courts were 
correct in decreeing the suit for arrear 
of rent. 


6. As regards the contention that 
Purna Chandra Saha entered into an 
agreement to sell the suit holding to de- 
fendant-petitioner Smt. Provati Devi and 
of her having performed a part of the 
contract by incurring expenses for elec- 
tric installations, the learned Courts be- 
low held that there was no evidence of 
any such oral agreement .as the, two 
alleged witnesses, namely, Kanailal 
Poddar and Kandarpa Bhattacharjee 
were not examined by the defendant-' 
petitioner. Apart from this being a find- 
ing of fact, it may be observed that only 
after specific performance of that con- 
tract the defendant-petitioner could have 
claimed that her lesser estate of leasehold 
got merged in her greater estate of- 
ownership by purchase. Court may look 
to the benefit of the person in whom two 
interests coalesce, but does not recognise 
any absolute right to specific relief. In 
other words, the right to-.specific execu- 
tion is not absolute, its enforcement rest- 
ing on sound discretion of the court to be 
exercised consistently with accepted prin- 
ciples of law. No evidence of the agree- 
ment having been adduced, it could not 
be said that the two estates coalesced . in 
her so as to enable her to resist the plain- 
tiffs suit. The contention. is, therefore, 
rejected. a f 

7. As regards the plaintiffs right, 
title and-interest after his purchase of the 
suit holding by the registered sale deed, 


: feree as - the person liable 
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‘executed by the guardian of the minor 


landlord with due permission of the 
Court, it may be observed that Sec. 109 


`of the Transfer of Property Act clearly 


provides that if the lessor transfers the 
property leased, or any part thereof, or 
any part of his interest therein, the trans- 
feree, in the absence of a contract to 
the contrary, shall possess all the rights, 
and, if the lessee so elects, be subject to 
all the liabilities of the lessor as to the 
property or part transferred so long as 
he is the owner of it; but the lessor shall 
not, by reason only of such transfer, 
cease to be subject to any of the liabili- 
ties imposed upon him by the lease, 
unless the lessee elects to treat the trans- 
to him: 
Provided that transferee is not entitled 
to arrears of rent due before the trans- 
fer, and that, if the lessee, not having 
reasons to believe that such transfer has 
been made, pays rent to the lessor, the 
lessee shall not be liable to pay such rent 
over again to the transferee. In the in- 
stant case the defendant-petitioner pad 
the rents except. for one month to the 
pro forma defendant, and she cannot be 
liable to pay over again; and the Courts 
below rightly decreed one month’s ren 
against the defendant-petitioner and th 
rest. against the pro forma defendant. 


8 The next contention of Mr. Sena- 


_ pati is also not tenable. In an’ ejectment 


or rent suit it cannot be laid down as a 
general proposition that under all cir- 
cumstances the transferee landlord must 
first pray for a declaration of title and 
then only for arrears of rent on the basis 
of such a title. Mr. Senapati relied on 


` AIR 1978 NOC 153 (All). After the hear- 


ing was closed he prayed for permission 
to furnish one or two more references 
with copies to the respondents; and he 
gave AIR 1976 Gauhati 48 and AIR 1980 


. Gauhati 30. To give a fair opportunity of 


reply to the respondent, the case was 
listed for. further hearing, -when Mr. 
-Bhattacharjee referred to AIR 1973 Gau- 
hati 138. : 

9. A tenant is estopped from denying 
the initial title of his landlord over the 
tenanted premises during continuance of 
the tenancy. Section 116 of the Evidence 
Act deals with it. In Laik Ahmad v, Smt. 
Surjo, AIR 1978 NOC 153 (All), it was 
held that estoppel contemplated in Sec- 
tion 116 of the Evidence Act does not 
apply where a landlord transfers his 
Property, in which there is a tenant, to 
another .person.- Section 116 provides that 
no tenant of immovable property, or per- 
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son’ claiming through ‘such tenant, _ shall, 
during the continuance of the tenancy, 
‘be permitted to deny that the landlord. 
of such tenant -had,’at the beginning of 
the tenancy, .a title to such ‘immovable 
property. It was -further held in that case 
that in a case where the question: is . as 
to the right of the tenants to plead‘ that 
the purchasers from landlord are -not -the 
_ exclusive owners of the property-in charge 
, and there is-another person of- his name 
. Of the owner along with the purchaser, 
Section 109 would be of no: assistance to 
the purchasers. The ‘ratio ‘of -this case‘is 
clearly not applicable to the case-at hand, 
In AIR 1973 Gauhati: 139, Kazi’ Taufiquor 
_ Rahman v. Bewa Elachi Bibi: the. ‘plain- 
. tiffs case was that: he was the absolute 
owner of the suit land“ which devolved 
on him by virtue of a registered deed of 
- gift from one: Kazi Kayambir Rahman, 
`The -defendant-respondent: was a’ tenant 
of one Kazi Kayambir Rahman: and upon 
the aforesaid gift, which was challenged 
` by the defendant, became the plaintiff's 
tenant, The plaintiff's suit for éjectment 
‘of the defendant was dismissed by the 
Munsiff which judgment. was affirmed. in 
appeal. Under: those. facts’ and `- circum- 
stances it was held that where: in a sut 
for ejectment the title. to the suit land 
was not put in ‘issue even’ though chal- 
lenged, nor was any evidence adduced 
with regard to: the title or any- finding 
arrived thereon, -the plaintiff cannot... 
granted a décree for ejectment. 


10. In Rajballay v. -Kamalarani, - AIR 
1976 Gauhati 48 it was held that the. 
ejectment .suit.simpliciter: should not be 
allowed .to be converted’ into a title suit 
in the Second Appeal. stage since .the 
plaintiffs had not cared to convert. that 
into a title ‘suit. with alternative prayer 
. for declaration -on the basis of title fail- 
ing to. prove tenancy. . In the.. written 


statement there, the defendants had clear- 


ly denied the - tenancy :as well as the 
plaintiffs. ownership of the suit proper. 
ties from which. the © .defendants. were- 
sought to be evicted, It. was observed 
that to allow the plaintiffs.a chance . to 
convert ejectment suits. simpliciter. into 
title suit at the Second Appeal stage and 


f that -also to: be tried’ from the- first. appel- 


. late stage would mean giving premium 
to aggrieved plaintiff's. -gross. negligence 
in prosecuting his case in accordance with 
jaw and it would cause. arenes to the 
contesting defendants, 
1. -In Brij Bihari v, Deoki ore “ATR 
1978 Pat 117, it! was, however, held: that 
whenever’ there is an assignment-of the . 
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lessee in a lease a new relationship comes 
into existence between thé two sets of’ 
persons, one of. whom was not a party 
to the’ original- agreement. But in view of 
Section’ 109 there is-no requirement of 


‘attorriment by lessee. In view of this pro- 


vision the assignee of the lessor hàs, 
‘against the lessee) all the rights- that the 


lessor had‘ and can enforce not only co- 


venants but even: conditions, The right: to 
receive rent- in terms ‘of lease’is one’ of 
such rights: which ‘passes to the . assignee 
and the lessee cannot say that he is not ` 
bound to pay. the same as he used-to pay 

and there-is no privity of contract. be- . 
tween :him and the. assignee. In Nurath- 


-mal Jain v. Smt.-Tarinibala Bora,. AIR. 


1980 Gauhati 30, the decisions:.in . AIR ` 
1973 Gauhati 139: and the judgment in 


S. A. No. 80 of 1968 veal were o distin- 


guished on facts. 


12. From the “above decisions it can- 
not be said that whenever" in’ a. written 
statement the ‘defendant’ , disputes the 
transferee-plaintiff’s title to the tenanted 
premises he shall be required to convert 
his ejectment or rent suit into a title 
suit, It will depend on how ‘the question 
of title. of the transferee-plaintiff - trans- 
pires out ofthe pleadings ‘and proof ‘in 
the suit, Where the defendant admits the 
transferee-plaintiff's title, ‘obviously ` no 
question’of declaration of title will arise, 
When there is total or absolute denial of 


‘the transferee’s title, the question ‘of de- 


claration of title will arise.’ In between 


_ these two' extremes a series of situations 


may- be encountered. His denial of | title 
may be on the basis of denial or validity 


‘of the derivative or acquisitive transac- 


tion, If there is clear proof of the trans- 
action of transfer and its ‘validity, Sec- 
tion 109 of the Transfer of Property Act 
will surely be’ attracted “and the ‘trans- 
feree must be’ deemed to have possessed. 
all the rights of the transferor, Under 
Section 116 of the Evidence Act the lessee 
is estopped from denying’ that the. lessor 
had no initial right to transfer, which, 
was an incident of title, Countenancing f 
any such plea will necessarily curb. the 
rights of the landlord, Tf) the _ challenge’ 
to title is based on` denial of, devolution, 
testamentary ‘or intestate ; Succession, | 
gifts or’ operation. of law, it will depend. 
on the extent of the’ cloud created by the: 
challenge, and the’ nature and adequacy’ 
of the evidence adduced by the” parties: 
on the issue specifically or impliedly rais- 
ed. If the parties have adduced evidence 
and ‘the ‘Court on basis thereof has found 
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the derivative or “acquisitive : transaction 
or the devolution to have been proved 
and title thereby, conveyed, devolved or 
acquired, there may be no ‘question. 
the ejectment suit or ‘rent suit simpliciter 
itself being converted into A. suit: for de- 
claration of title and the relief of arrear 
rent or ejectment being otherwise denied 
to the transferee landlord. Where, how- 
ever, no such issue is raised and evidence 
adduced and no such finding as to the 
transferee landlord’s title and factum or 
validity of the transfer is arrived at, 
despite challenge by the defendant, ` and 
yet the suit. for ejectment or arrear of 
Tent simpliciter is decreed, the Court may 
be said to have been in error. On ‘the 
other hand where the title of the trans- 
feree landlord is disputed on the basis 
of some defect in ‘the transaction . of 
transfer inter vivos, and ‘the Court comes 


to the conclusion that there was no ‘such - 


‘defect and the transfer was perfectly 
valid and it conveyed the title on the 
‘transferee, no infirmity can be found, if 
on that basis -the suit simpliciter © for 
ejectment or arrear rent is. decreed, H 


_ 13. As was observed - in Bhagwati 
.Prasad v. Chandramaul, AIR 1966-SC 735, 
there is no doubt. that if a. party prays 
for a relief on clear and specific grounds 
and in the issues or at the trial none else 
. is covered ‘expressly or by necessary im- 
plication; he may ‘not be. allowed- ‘to 
succeed on a new ground, but. the Court 
should bear’ in mind that ‘considerations 
‘of ‘form cannot ‘override the due consi- 
deration ‘of the substance, Though a plea 
is not expressly or specifically raised, 
yet it can legitimately ‘and impliedly be 
‘covered by another, and the parties knew 
their cases and adduced evidence at the 
trial to support their cases, then-a party 
may not be disentitled to relief if the 
plea is- otherwise proved: at.the trial. -To 
the general rule that the relief be found- 
ed.on the pleadings of the parties, too 
technical a view may not always -. be 
justified, particularly ‘where the parties 
knew what was the matter involved in 


the -trial and: led evidence about it and. 


no prejudice is caused to either of- the 
parties. In *Bhagawati Prasad’s case 
(supra) in the -suit-for ejectment the :de- 
fendant admitted the title of the plain- 
tiff in regard to. the plot and pleaded that 


he was to remain.in -. possession: of the 
house until the amount ` 
i the 


plaintiff. The plaintiff. led. evidence ab- © 


out the tenancy set up by him and the 
defendant led evidence. about © naresimen 


` 
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on which. he relied. Both the pleas -were, 


clear and specific: and the’common basis 
of -both the pleas was. that. the plaintiff 


-of . was. the ‘owner - and the defendant was in 


possession by his permission, Held, that 
in the absence of proof of tenancy- and -of 
defendants’ agreement the conclusion of 
the High Court-in first appeal ‘that the 
defendant was in possession of the suit 
premises by.. leave and licence of the 


‘plaintiff, did not cause prejudice to the 


defendants and that there was no error in 
‘the decree of ejectment, i 


14. In the instant - case, though there. 
‘was no express and specific issue on title, 
yet it was implied in the Issue No. 1, 
namely, “Is there any relationship of 
landlord and tenant between the plaintiff 
and the defendant No, 1?” The parties 
adduced evidence-on’ that issue and the 
trial Court found that the registered sale 
to the plaintiff was valid, which implied- 
Ty meant that he had title over the suit 
holding. Once the transfer is held to be 
valid Section 109 of the Transfer of Pro- 
perty Act is clearly applicable and no 


. Objection is permissible contrary to . the 


consequences as to acquisition’ of rights 


. provided thereunder. There -was really no 
‘need’ for a further prayer for declaration 


of title..The contention ne therefore; to 
be rejected. . À 


15.. For the foregoing ‘reasons, there 
is no merit in the petition: which is re- 
jected, but without costs. The Rule is nag 
pama Petition dismissed, 


Petition dismissed, 





~ AIR 1931 GAUHATI 55 
_,(MPHAL BENCH) 
; K. N. SAIKIA, J. 
“Nongpakc Sekmai. Collective . Farming 


' Co-operative Society Ltd; and others, Pe- 


titioners v. Sekmai Khunbi Joint degre 
-Co-operative Society Ltd. and: Se, Be 
spondents; 

Civil Revns. Nos, 85 of 1977 ‘and 5 of 
1978, D/- 18-9-1980. 

`: (A) Civil P, C. (B'of 1908), S. 115 — 
‘Revision — “Subordinate Court” — Re- - 
-venue ‘Tribunal acting under S. 95, Mani- 
pur Land Revenue Att, 1960 is not a Court 
subordinate to High Court — Hencë revi- 


‘sion under S. 115, C.P.C. against - order 


passed by’ Tribunal under S. 95 of that 
ae is not  minintainable — (Manipur Land 

enue Land Refo 
1960), S. 95), rms Act. 3 of 


BYIDVIATEOTLGC_ 


i 
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Revenue Tribunal acting under S, 95 
of the Manipur Land Revenue and Land 
Reforms Act is not a court subordinate 
to the High Court. It was -not the inten- 
tion of the legislature to make the Tri- 
i bunal a Civil Court and to make its deci- 
sions subject to revisional jurisdiction of 
the High Court. A conflict may arise if 
the Tribunal which itself revises the de- 
cisions of the Revenue Officers  subordi- 
nate to it is also made subject to revi- 
sional jurisdiction of the High Court. The 
Tribunal cannot, therefore, be held to be 
a Court subordinate to the High Court 
for the purpose of Section 115 C.P.C. The 
revision application against the order of 
Tribunal passed under S. 95 of that Act 
accordingly is not maintainable, There 
is. no doubt that the High ‘Court has 
superintending jurisdiction over the Tri- 
bunal, but that by itself will not make 
its decisions revisable by the High Court. 
(Case law discussed). (Paras 32, 50) 


The Tribunal cannot be called a Reve- 
nue Court. The Act in Section 159 envi- 
sages civil suits to be filed in the ordi- 
nary Civil Courts if a question of title 
is involved. The Act, however, excluded 
the jurisdiction of Civil Courts in all 
other matters under the Act. From this 
point of view, it can be said that the re- 
venue jurisdiction exercised by the Tri- 
bunal is exclusive jurisdiction not in any 
way subordinate to any Civil Court. Fur- 
ther, while exercising jurisdiction under 
Section 95 of the Act, the Tribunal does 
not revise a decision of a Civil Court or 
in a suit or proceeding before a Civil 
Court. This being so, it is clearly not a 
Revenue Court as envisaged in the 
C.P.C. (Para 11) 


The Revenue Tribunal created by the 
Act is not a part of the hierarchy of Civil 
Courts. It is a Tribunal to decide contro- 
versies arising-out of orders passed under 
the Act. It has authority to pronounce 
upon valuable rights, involved in imple- 
mentation of administrative policy of the 
State relating to land revenue and land 
reforms. It hears appeals from and -re- 
vises decisions of the Revenue Officers. 
But itself is not a Revenue Officer. It 
does not discharge any judicial power of 
the sovereign. Under Section 95 it can 
call for the records. of any proceedings 
before any Revenue Officer subordinate 
to it and may pass such order in re- 
ference thereto as it thinks fit, There are 
no rules as to the procedure to be fol- 
lowed by the Tribunal. The Rules of pro- 
cedure provided in the Act and the Rules 
are meant for the Revenue Officers and 


N.S.C. Farming Co-op. Socy. v. S.K.J. Farming Co-op. Socy. ` 
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not expressly for. the Tribunal. 
; (Para 11) 
To determine whether a particular 


body is a Court subordinate to the High 
Court, it is also important to scrutinise 
what type of right it is dealing with. If 
it deals with a pre-existing civil right so 
that it is the duty of sovereign to decide 
judicially, it may properly fall within 
the description of Court. On the other 
hand, ‘if it deals with a right created by 
a particular statute dealing ‘with admin- 
istrative matters under which the body 
has been created, it may be regarded not 
as a Court but as a tribunal. Even if it 
possesses the.trappings of the Court or 
follows the Code of Civil Procedure as 
regards the procedure before it, it may 
not amount to a Court. In the instant case 
the dispute arises out of a settlement 
order, a function of the State executive. 
(Para 22) 
(B) Constitution of India, Art. 227 (as 
amended by 42nd Amendment Act, 1976) 
— Power of superintendence — Applica- 
tion against order passed by Revenue Tri- 
bunal under S. 95 of Manipur: Land Re- 
venue Act, 1960 — Maintainability — 
“Tribunal” meaning of, (Manipur Land 
Revenue and Land Reforms Act (33 of 
1960), S. 95). 


During the period of the Forty- 
second Amendment, Tribunals were ex- 
cluded from the purview of Article 227; 
and the High Court also could not ques- 
tion any judgment of any inferior Court 
which was not otherwise subject to ap- 
peal or revision. The word “Tribunal”, 
for the purpose of the Article included 
all Tribunals which did not fail within 
the hierarchy of Courts, (Paras 37, 39) 


The amendment of Article 227 by the 
42nd Amendment.was with the object of 
restricting the jurisdiction only to super- 


-intendence over all Courts subject to its 


appellate jurisdiction and it was not to be 
exercised to question any judgment of 
any inferior Court which was otherwise 
not subject to appeal or revision. The 
impugned judgment of the Tribunal pass- 
ed in revision under Section 95 of the 
Manipur Land Revenue and Land Re- 
forms Act, was not subject to any appeal 
or revision before the High Court under 
the provisions. of that Act. Nor, was the 
Revenue Tribunal subject to appellate 
jurisdiction of the High Court. The ap- 
pellate jurisdiction: mentioned ‘in sub- 
Article (i) and the appeal or revision in 
sub-Article (5) of Article 227 could be 
reasonably interpreted to have- been con- 
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fined to statutory provisions in the res- 
pective Acts. There having been no clear 
provisions for appeal or revision to the 
High Court in the Act, the impugned 
order could not be interfered with by the 
High Court under Article 227 of the Con- 
stitution, as it stood after the - 42nd 
Amendment and before the 44th Amend- 
ment. (Paras 41, 42) 


(C) Constitution of India, Art. 227 (as 
amended by 42nd and 44th Amendment 
Acts) — Power of superintendence — 
Application against order passed by Re- 
venue Tribunal under S. 95 of Manipur 
Land Reforms Act, 1960 filed when 42nd 
Amendment was in force — High Court if 
can exercise its jurisdiction under Arti- 
cle 227 after 44th Amendment which pre- 
vails at the time of decision. ` 


Article 227 of the Constitution, as 
amended by the Forty-second Amend- 
ment, excluded from its purview the Tri- 
bunals. The Constitution (Forty-fourth) 
Amendment Act, 1978, by its Section 31 
again amended Article 227 (1). By this 
amendment, sub-Article (5) of Article 227 
was also omitted. There is no doubt, ‘that 
the High Court can exercise superintend- 
ing jurisdiction over the Revenue Tribu- 
nal, after the 44th Amendment. . 

(Paras 36, 37, 44) 

There can be no question of any vested 
right being taken away or not being taken 
away by the amendment, It was just a 
question whether the High Court posses- 
sed the power of superintendence on the 
date of the High Court’s order, Following 
this principle, the jurisdiction has to be 
exercised as the law stands on the date 
of the order of the High Court. (Para 46) 

However, it was held that though Arti- 
cle 227 as amended after the 44th Amend- 
ment confers jurisdiction and even 
though this application was filed when 
the 42nd Amendment was in force, it is 
open for the High Court to exercise juris- 
diction under Article 227 as it stands to- 
day, that jurisdiction will be sparingly 
exercised to keep the Tribunal within the 
bounds of its jurisdiction and will not be 
exercised when there is no miscarriage 
of justice. The Tribunal in this case 
though cannot be said to have properly 
approached the question of limitation, yet 
distributive justice between the parties 
has been done. It is, therefore, not a fit 
case where this Court should intervene 
under Article 227 of the Constitution. 

(Para 50) 
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power of superintendence — Petition 
under S. 115, C.P.C. not maintainable as 
Tribunal in question was not a court sub- 
ordinate to High Court — Jurisdiction 
under Art. 227 being different from that 
under S. 115, C.P.C., it is not permissible 
to convert it into one under Art. 227. . 

: ` (Paras 47, 50) 
Cases Referred: Chronological Paras 
AIR 1980 SC 892: 1980 All LJ 411 48 
AIR 1979 SC 1: 1979 Cri LJ 13 40 
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A. Nilamani Singh, for Petitioners; 
Y. Imo Singh and Th Munindrakumar 
Singh, Govt. Advocate, for Respondents. 

ORDER:— This civil revision under 
Section 115 of the Code of Civil Proce- 
dure read with Article 227 of the Consti- 
tution of India, impugns the judgment 
dated 2-5-77 of the Revenue Tribunal, 
Manipur, dismissing the petitioner-So- 
ciety’s revision petition under Section 95 
of the Manipur Land Revenue and Land 
Reforms Act, 1960, hereinafter referred 
to- as ‘the Act’. 

; 2. The Deputy Commissioner, Central 
District, Manipur, by his order dated 
17-4-76 allotted to the respondent-So- 
ciety, namely, Sekmai Khunbi Joint 
Farming Co-operative Society Ltd, Re- 
gistered No. 59 of 1969, 46.29 acres of land 
under C. S. Dag Nos. 259, 287, 359 and 
371 of Village No. 116 within Thoubal 
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Sub-division, From -that order, .the- peti- 
tioner Society; namely, -Nongpok -Sekmai 
Collective Farming Co-operative : Society 
Ltd., Registered . No. 11 of. 1975-76, filed 
@.revenue revision application under 
Section 95 of the Act, urging, inter alia, 
-that ‘the petitioner-Society reclaimed and 
improved the disputed land in 1987 and 
had ever since. been-in cultivating posses- 
sion and expected to obtain allotment 
thereof; but, to their surprise, -the disput- 
ed land was allotted to the respondent 
Society, and on a revision application, 
the Hon'ble Lt. Governor/Administrator 
set aside the said allotment order holding 
that the respondent Society consisted of 
imposters, vide Order dated 9-7-70; 
thereafter, the respondent Society elimi- 
nated some of.their members so as to 
claim preference under Rule 8 (ii) of the 
Manipur Land Revenue -and Land Re- 
forms (Allotment of Land) Rules, . 1962, 
-hereinafter referred to as. ‘the Rules’; the 
_ petitioner Society also applied for. allot- 
ment of the same claiming similar pre- 
ference under Rule 8 (ii), but the Deputy 
Commissioner passed order on- 17-4-76 
allotting 46.29 acres of the disputed land 
to the respondent Society. ire 


3. Being moved in revision under Sec- 
-tion 95 of the Act the Revenue Tribunal 
Manipur, hereinafter referred to as ‘the 
Tribunal’, in its judgmerit dated 2-5-77 
observed, inter alia, that while the allot- 
ment order was passed by the Deputy 
Commissioner on 17-4-76, the revision 
petition before it was filed on 8-9-76; 
ie., after 44 months of the date of the 


order; that Section 95 of the Act prescrib- 


ed no period of. limitation for revision, 
but that it was open to the Tribunal - to 
decline interference in revision if it con- 
sidered that-such interference would de- 
feat the ends of justice; that the peti- 
tioner Society did not substantiate its 
statement of having made diligent efforts 
to obtain certified copy: of the impugned 
order without any result by furnishing 
any copy of the application so made; 
that. the petitioner Society approached 
the Tribunal rather belatedly and. that 
interference under those conditions would 
result in endless litigation and in that 
view of the matter the revision petition 
was dismissed.. Hence. this application. 

4; Mr. Y. Imo-Singh, the learned coun- 
sel for the respondent -Society takes a 
- preliminary objection contending that no 


revision application -under ‘Section 115, - 


C.P.C. ‘or Article 227 of the Constitution 
against: the order of the Tribtinal passed 
in-revision under Section 95 of the Act is 
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maintainable, inasmuch as the impugned 
order “is not of. a Civil Court and it was | 
passed by the Tribunal while Article 227, 
as. amended by the-Forty-Second Amend- 
ment was in force, which excluded Tri- 
bunals from the superintending jurisdic- 
tion of the High Courts. oe 

5. Mr. A. Nilamani Singh, the learned 
counsel for the petitioners -refutes the 
preliminary’ obection' asserting that the 
Tribunal is a Court and the revision 
under Section 115, C.P.C. is’ maintain- 
able before the High Court; and the Tri- 
bunal as a Court did not fall outside the 
superintendence of the High Court under 
Article ‘227 of the Constitution, as amend- 
ed by the Forty-Second Amendment. 

6. Two preliminary questions are re- 
quired to be determined, namely, (i) whe- 
ther from ‘the order .of the Tribunal dated 
2-5-77 passed under Section 95 of the 
Act a revision application under Sec. 115, - 
C.P.C. :is maintainable before the High 
Court? (ii) whether the High Court can 
interfere with the order of the Tribunal 
dated 2-5-77.in exercise of its superin- 
tendence under Article 227 of the Con- 
stitution of India? , ; : 

7. Section 115, C.P.C., empowered the 
High Court to call for the records of any 
case which has been decided by any Court 
subordinate to such High Court and ‘in 
which no appeal lies thereto, and if such 
subordinate Court appears—. (a) to have 
exercised a. jurisdiction: not vested in it 
by law, or (b) to have failed to exercise 
a jurisdiction so vested, or (c) to have 
acted in the exercise of. its jurisdiction 
illegally or with material irregularity. 

8. To decide whether this revision ap~ 
plication is maintainable or not, it.is ne- 
cessary therefore, to decide first whether 
the Tribunal is a Court subordinate -to 
the High Court? This requires analysis of 
the functions and jurisdiction of the 
Tribunal. . 

Section 95 of the Act, originally stood 
as under:— 

"95. Revision, The Administrator or 
the Deputy Commissioner may at any 
time, either on his own motion or on the 
application of any party, call for the 
records of any proceedings before any 
revenue officer subordinate to him for 
the purpose of satisfying himself as ‘to 


‘the legality or the propriety of any order 


passed by such revenue officer, and may 
pass such order in reference thereto as 
he thinks fit: 
- Provided that he shall not vary or re- 
verse any order affecting‘ any right be- 
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tween private persons without having 
given to the parties peremen notice “to. 
appear and be heard” ` 

' 9. The above. - provision.. has: to. bs 
examined: in the context..of other- provi- 
sions and the entire scheme of the. Act 
Section 2 of the Act-defined:‘Administra- 
tor’ to mean the Administrator of -the 
Union territory of Manipur,. Section 4 
enabled the Government to: appoint the 


following classes of Revenue . pome 
namely, — ty 
(a) Deputy. Comana tess 
(b) Additional: Deputy Conia 
(c). Director of. Settlement and Land 
- Records;- i ; 


(a) Sub-Divisional Officers}... fyb Bt 
(e) Extra-Assistant Commissioners} 

(f) Survey and Settlement Officers; . 
(g) Assistant Survey: and. SEtlement 
Cers; T ‘ * =, 
(bh) SDi Collectors; ve tees, dyed 
(i) Revenue. Tepoco, Can l 

): 


(j) - Amins; 

(k) such other village: officers at ser- 
vants as may be specified: by rules made 
under this Act. ». zt os 


Under Section 7,’all the Revenue’ Officers 
shall be subordinate to the Administrator 
and all Revenue Officers in the district 
or a sub-division shall be subordinate ‘to 
the Deputy Commissioner ‘or’. the Sub- 
divisional’ Officer as the case’ may~ ‘be, 
Thus, the Act as originally passed did not 
envisage the Administrator ‘a8 a Revenue 
Officer: All Revenue Officers.’ were’ suba 
. ordinated to him, The Manipur Land Re- 
_ venue and Land Reforms’: Rules, 1961, 
hereinafter referred “to as the: ‘Rules’, 
were framed under the Act and were 
made effective from ist June, 1961, Rules 
4,5 and.6 dealt with. General. Powers: of 
Revenue Officers, In’ these Rules- also the 
Administrator is not- envisaged as a Reves 


nue Officer, It was the Administrator who Ţ 


appointed Ist’ June, 1961 as a date for 
the ‘Rules’ coming into. force, . By. sub- 
sequent amendment of. Section - 95,- the 
‘Commissioner’, and still: later the +‘Tri- 
bunal’, was ‘substituted. for the ` -‘Admin- 
istrator’ so that. now the Tribunal may 
exercise jurisdiction under Section 95°" of 
the Act. This was by the Manipur (Adap- 
tation, of Laws) Order,.-1972, By Manipur 
Act 13 of 1976, the Revenue Commissioner 
was placed above the Deputy: Commis- 
sioner; but, there was’no mention’ of the 
Tribunal in the list of Revenue ‘Officers, 
Under Section 7, all Revenue ~ Officers 
shall be subordinate to the Revenue Com- 
missioner. Under Section 81, a Revenue 
Officer, while exercising. power uiider the 
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Act or any other. law for the time being 
in force to inquire. into or to. decide. any 
question arising for. determination be- 
tween ‘the Government and any person or 
between: parties to any. proceedings, shall 
be.a Revenue Court, Chapter VII (Sec- 
tions. 81: to 98) deals. with the. procedure 
of Revenue Officers: Appeals and Revi- 
sions. Séction 95.-is included in this 
Chapter. Under Section 159, no suit or 
proceedings shall,. unless. otherwise. ex- 
pressly provided for in the Act or in any 
other. law for the time being in force, lie 
or be instituted in any Civil Court with 
respect to- any matter arising under and 
provided for by the Act; provided how- 
ever that -if in a dispute. between the 
parties a question of title is involved, a 
civil suit. may. be brought. for the adjudi- 
cation. of such question; provided further 


_ that ‘the. civil: Court shall have jurisdic- 


tion to decide any dispute to which the 
Government is not a party relating to any 
right. or entry which is recorded in the 
record of rights. Under Section 160 of the 
Act, save ‘as otherwise provided, the pro- 
vision ‘of the Act. shall have effect, not- 
withstanding anything to the contrary 
contained in any other law, custom or 
usage or agreement or order of Court, 
The ‘Tribunal, therefore, is not a Reve- 
nue Officer. The Tribunal having not’ 
been included in the list of Revenue Of- 
cers who | ‘are to-be treated ‘as Courts, his 
Court. has not been termed as a Revenue 
Court under. the’ provisions of the Act. 
The Tribunal, however, revises decisions 


of the other Officers. who are Courts, 


: 18... The ‘word ‘Court’. “has not - . been 
defined in the Act, It has not also been 
defined in the Code of Civil Procedure. 
Under. Section 3- of the Indian Evidence 
Act, ‘Court’, includes all . Judges and 
Magistrates, and all persons, except arbi- 
trators,..legally authorised to take evi- 
dence. Section 3 of the Code of Civil 
Procedure... dealing with subordination of 
Courts. provides that for the purposes of 
this. Code, the District: Court is, subordi- 
nate to-the-High Court, and every Civil 


. Court of a grade inferior. to that of a Dis- 


trict Court and- every Court ..of-- Small - 
Causes is subordinate to, the High Court 
and’ District: Court. Thus, in the hierar- 
chy of the Civil Courts, there is no room 
for a tribunal Section 5 of the .C.P.C 


‘deals with the application of the Code to 


Revenue Courts and provides 


". “5 -@). Where any Revenue Courts are 
governed: by the provisions of this. Code 


in those matters of procedure upon which 
-any special enactment applicable to them 
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is silent, the State Government. may, by 


notification in the Official Gazette, declare’ 


that any portion of those provisions 
which are not expressly made applicable 
by this Code shall not apply to those 
Courts, or shall only apply to them with 
such modifications as the State Govern- 
ment may prescribe.” ; 


Under sub-section (2) of that section 
‘Revenue Court’ in sub-section (1) means 
a Court having jurisdiction. under’ any 
` local law to entertain suits or other pro- 
ceedings relating to the rent, revenue or 
profits of land used for. agricultural pur- 
poses, but does not include a Civil Court 
having original jurisdiction under this 
Code to try such suits or proceedings as 
being suits or proceedings of a civil na- 
ture, Thus, all the Revenue Courts are 
not Civil Courts having original jurisdic- 
tion under the Code of Civil Procedure 
to try such suits or proceedings of a 
civil nature. `` ` 

11. According to the above definitions 
the Tribunal cannot be called a Revenue 
Court. The Act in Section 159 envisages 
Civil Suits to be filed in’ the ordinary 
Civil Courts if a question of title is in- 
volved, The Act, however, excluded the 
jurisdiction of Civil Courts in all other 


matters under the Act. From this point. 


of view, it can be said that the revenue 
jurisdiction exercised by the Tribunal is 
exclusive jurisdiction not in .any way 
_|subordinate to any Civil Court, Further, 
while exercising jurisdiction under Sec- 
tion 95 of the Act, the tribunal does. not 
revise a decision of a Civil Court or in a 
suit or proceeding before a Civil Court. 


This being so, it is clearly not.a Revenue 


Court as envisaged in the C.P.C, 

12. In the New English Dictionary the 
meaning of Court is: Assembly of Judges 
or other persons legally appointed and 
acting as tribunal to hear and determine 
any causes — civil, criminal, military or 
naval. According to the Webster’s Twenti~ 
eth Century Dictionary, one of the mean- 
ings of Court is the persons or Judges 
assembled: for hearing and deciding cases, 


civil, criminal, naval.or ecclesiastical as ` 


distinguished from the counsel or jury. 
13. Under Article 136 of the Constitu- 
tion of India, the Supreme Court may, in 
its discretion, grant special leave to ap- 
peal from any judgment, decree, deter- 
mination, sentence or order in any cause 
or matter passed or made by any Court 
or tribunal in the territory of India. But 


this shall not apply to any judgment,: 


determination, sentence or order passed 


or made by any Court or tribunal consti». 


ing the 
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tuted by or under any law relating to the 
Armed Forces. Sa l 


14. In Bharat Bank Ltd. v. The Em- 
ployees of the Bharat Bank Ltd, AIR 
1950 SC 188, Kania C. J. analysed the 
nature of the duties and functions of the 
Industrial Tribunal and observed it to 
be very much like a body discharging 
judicial ` functions, although it is not a 
Court (at p. 189): g, i 

“The rules framed by the Tribunal re- 
quire evidence to be taken and witnesses 
to be examined, cross-examined and re- 
examined, The Act constituting the Tri- 
bunal-imposes penalties for incorrect 
statements, made before the Tribunal. 
While the powers of the Industrial Tri- 
bunal in some respects are different from . 
those of an ordinary ` civil Court and ` 
it has jurisdiction and.powers to give 
reliefs which a civil Court administering 
the law of the land (for instance, order- 
reinstatement of a: workman) - 
does not possess in the discharge of its 
duties it is essentially working as a judi- 
cial body. The fact that its determination ` 
has to be followed by an order- of the 
Government which makes the award 
binding, or that in cases where Govern- 
ment is a party the Legislature is per- 
mitted to revise the decision,' or that the 
Government is empowered to fix the 
period of the operation of the award do 
not, to my mind, alter the [nature and. 
character of the functions of the Tribu- 
nal. Having considered ali the provisions 
of the Act, it seems to me clear that the 
Tribunal is discharging functions very 
near those of a Court, although it is not 
a Court in the technical sense of the 
word.” š Pe 

15. In Brajnandan Sinha v. Jyoti Na- 
rain, AIR 1956 SC 66, the Supreme Court 
held that.in the Contempt of Courts Act, 
the expression ‘Courts subordinate to the 
High Courts” would prima facie mean the 
Courts of law subordinate to the High 
Courts in the hierarchy of Courts estab- 
lished for the purpose of administration 
of justice throughout the Union. Accord- 
ing to Stephen “In every :Court, there 


‘must be at least three constituent parts— 


the actor, reus and judex; the actor or 
plaintiff, who complains of an . injury 
done; the reus, or defendant, who is call- 
ed upon to make satisfaction for it; and 
the judex, or judicial power, which is to 
examine the truth of the- fact, and to 
determine the law arising upon that fact, 
and if any injury appears to have been 
done, to ascertain, and by its officers to 
apply, the remedy.” z 
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16. Sections 19 and 20, LP.C. define 
the words “Judge” and the “Court of 
Justice” as under: 


“Section 19. The word ‘Judge’ denotes. 


not only every person who is officially 
designated as a Judge, but also every 
person — who is empowered by law to 
give, in any legal proceeding, civil or 
criminal, a definitive judgment, or a judg- 
ment which, if not appealed against would 
be definitive, or a judgment which, if 
confirmed by some other authority would 
be definitive, or 

who is one of a body of persons, which 
body of persons is empowered by law 
_to give such a judgment, 


Section 20. The words “Court of Jus- 
tice” denote a Judge who is empowered 
by law to act judicially alone, or a body 
of Judges who is empowered by law to 
act judicially as a body, when such Judge 
or body of Judges is acting judicially.” 
The Court further observed in Bharat 
Bank’s case (AIR 1950 SC 188) (supra) 


“It is clear, therefore, that in order to 
constitute a Court in the strict sense of 
the term, an essential condition is that 
the Court should have, apart from hav- 
ing some of the trappings of a judicial 
tribunal, power to giveea decision or a 
definitive judgment which has finality 
and authoritativeness which are the essen- 
tial tests of a judicial pronouncement.” 


Their Lordships concluded the position in 
the following passage from ` Halsbury’s 
Laws of England, Hailsham Edition, Vo- 
lume 8, page 526: 


“Many bodies are not Courts, although 
they have to decide questions and in so 
doing have to act judicially, in the sense 
that the proceedings must be conducted 
with fairness and impartiality, such as 
assessment committees, guardian com- 
mittees, the Court of referees constituted 
under the Unemployment Insurance Acts 
to decide claims made on the insurance 
funds, -the benchers of the Inns of Courts 
when considering the conduct of one of 
their members, the General Medical 
Council, when considering questions 
affecting the position of a medical man.” 
Their Lordships, applying the above test, 
came to the conclusion that the Commis- 
sioner appointed under that Act, was not 
a Court within the meaning of Contempt 
of Courts Act, 1952. 


17. In Harinagar Sugar Mills Ltd. v. 
Shyam Sunder Jhunjhunwala, AIR 1961 
SC 1669, the then. Hon’ble Hidayatullah, 
J. observed (at p. 1680): 
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“With the growth of civilisation and 
the . problems of modern life, a large 


number of administrative tribunals have 
come into existence. These tribunals have 
the authority- of law to pronounce upon 
valuable rights; they act in a judicial 
manner and even on evidence on oath, 
but they are not part of the ordinary 
Courts of Civil Judicature. They share 
the exercise of the judicial power of the 
State, but they are brought into existence 
to implement some administrative policy 
or to determine controversies arising out 
of some administrative law. They are 
very similar to Courts, but are not Courts. 
When the Constitution speaks of ‘Courts’ 
in Arts. 136, 227 or 228 or in Arts. 233 to 
237 or in the Lists, it contemplates Court 
of Civil Judicature but not tribunal 
other than such Courts. This is the reason 
for using both the expressions in Arts, 136 
and ‘227. 


By ‘Courts’ is meant Courts of Civil 
Judicature and by ‘tribunals’, those bodies 
of men who are appointed to decide con- 
troversies arising under certain special 
laws. Among the powers of the State is 
included the power to decide such con- 
troversies. This is undoubtedly one of the 
attributes of the State, and is aptly call- 
ed the judicial power of the State. In the 
exercise of this power, a clear division 
is thus noticeable. Broadly speaking cer- 
tain special matters go before tribunals, 
and the residue goes before the ordinary 


-Courts of Civil Judicature. Their pro- 


cedures may differ, but the functions are 
not essentially different. What distin- 
guishes then has never been successfully 
established.” 


18. In Associated Cement Companies 
Ltd. v. P. N. Sharma, AIR 1965 SC 1595, 
the Supreme Court examined the mean- 
ing of the word “Tribunal”. Gajendra- 
gadkar, C. J., Hidayatullah, Shah and 
Sikri, JJ., held that judicial functions and 
judicial powers are one of the essential 
attributes of a sovereign State, and an 
consideration of: policy, the State trans- 


fers its judicial functions and powers 


mainly to the Courts established by the 
Constitution, but that does not affect the 
competence of the State, by appropriate 
measures, to transfer a part of its judi- 
cial powers and functions to tribunals by 
entrusting to them the task of adjudicat- 
ing upon special matters and disputes be- 
tween parties. It is really. not possible or 
even. expedient to attempt to describe 
exhaustively the features which are com- 
mon to the tribunals and the Courts, and 
features which are distinct and separate. 
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‘The basic and the fundamental feature 
which is common to both the Courts and 
the. tribunals is-that they discharge judi- 
‘cial’ functions and exercise judicial pow- 
ers which inherently vest.in a sovereign 
State. In considering the question about 
the -status-.of any body or ‘authority -asa 
tribunal under ‘Article 136 (1) the main 
test to be applied’ is whether the body or 
authority has’ ‘been constituted. by the 
‘State and has been clothed. with: the 
State’s inherent ‘judicial power to deal 
‘with .disputes. between ‘parties and deter- 
mine them onthe ‘merits fairly :and ob- 
jectively. Their.Lordships expressed -that 
the consideration about.the ‘presence. of 
all or some of the trappings of.a Court 
is not really.decisive though they ~ may 
assist the determination of the ‘question 
as to whether the power exercised by the 
authority which possesses, of. the - said 
trappings, is the judicial power of the 
State or not. The main and the basic test, 
however, is .whether the. adjudicating 
power which’ a particular | authority .is 
empowered to exercise has been confer- 
red on it by a statute and.can be describ- 
ed as a part of the State’s inherent power 
exercised in, a es its paaa func: 
tion, . 


19. In All Party’ Hill: Leaders’ ‘Con- 
‘ference - v, Captain ‘W. A. Sangma, | „AIR 
1977 SC 2155, their. Lordships referred to 
the decisions in AIR 1950 SC 188, AIR 
1956 SC.231, AIR i961 SC.1669, AIR 1963 

. SC 677, AIR 1963 SC 874..and AIR 1965 
SC 1595, and from a conspectus of ‘the 
above -decisions concluded . that several 
tests have been laid down’ by the Supreme 


Court to determine whether a particular’ 


‘body ‘or authority is a tribunal wihtin 
the ambit of Article 136. The tests are not 
‘ exhaustive in all- cases.‘ It is also well- 
settled-that all the tests laid down may 
` not be present in a given | 
some’ tests: may ‘be present others may be 
lacking. It is, however, absolutely neces- 
sary tHat ‘the ‘authority in order ‘to come 
within the ambit of Article 136 (1) as 
tribunal must be constituted by: the‘ State 
and invested with some*function of judi- 
_ cial power of the: State. This particular 
test is an unfailing one while some of the 
other tests may or may- not be ‘present at 
the same. time. It further observed that 
. the principal test which must necessarily 
be: present-in detremining ‘the character 
of the authority. as tribunal is whether 
that authority is empowered to exercise 
any adjudicating power of the-State and 
whether’ the same has been conferred on 


tt by any stattite or’ a statutory rule, ‘The 


case, While 
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Election Tribunal, while taking a decision 


‘of derecognising APHLC. is created under 
the Constitution and is invested under 


the Law. with not only administrative 
powers but also with. certain judicial- 
power of the State, however, - 
it may be. The Commission, ‘exclusively 
resolved ‘disputes, inter alia, between 
rival parties. with regard. to’ claims: for 
being a Fecognised political party for the 
purpose of the electoral symbol, . Their 
Lordships were clearly of the opinion 
that the Commission fulfilled! the. essen- 
tial tests of the tribunal and clearly with- 
‘in the ambit of Article 136 (1); of the Con- 
‘stitution - i 


20. In Commr: P E ow 
Bhattacharjee, AIR 1979.SC 1725, the Sup- 
reme Court. observed. that the ‘amplitude 
‘of Article 186 is wide enough . to’. bring 
within its jurisdiction orders: passed by 
the Income-tax Settlement Commission 
under Section 245-M of. the; ‘Tncome-tax 
Act, - : 


2i. Applying the above. tests ‘we find 


that the Tribunal created by; the “Act ‘is 


not a part of the hierarchy. of Civil 


Courts, Te is a., Tribunal to décide contro- 


versies arising out of orders passed , under 
the Act. It has authority. to pronounce 


- upon valuable ‘rights, involved in imple- 


mentation of administrative policy’ of the 
State relating to land revenue and land 


_reforms,’ It- hears - appeals: from and ‘re- 


vises decisions of the’-Revenue’ - Officers. 


-But itself-is not a+ Revenue . Officer, It 


does not discharge any judicial^power of 
the sovereign. Under Section. 84 of the 
Act it can transfer cases from one Re- 


-venue Officer to another.. ‘Under . Sec. 93 
‘of. the Act the Tribunal. can ‘hear, appeals . 


from original. orders of the Deputy Com- 
missioner and also second. appeals as pro- 
vided in Section 93 (2)..(b) -& (d). Under 
Section. 95 it. can call forthe records of 
any proceedings before any. Revenue. om- 
cer subordinate. to it. and | may . pass 
such order in - reference. thereto as it 
thinks fit, There-are.no rules as to the 
procedure to be followed by the Tribunal. 
The Rules of procedure provided. in the 
Act and the Rules are; meant for, the Re- 
venue Officers and not expressly for the 


“Tribunal, ‘It is stated -at the. Bar. that a 
Judicial Officer is being appointed as the 


Tribunal and it follows the. usual .Civil 

Court procedure. It ex es witnesses - 
on oath and it has all. the trappings of a 

Court. ‘But. there are‘ no‘Rules as to- who 

may be’ appointed and what © . Procedures 

are to be followed’ by tt, T 
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` 22, To determine whether & particular 
body is-a Court subordinate to the High 
Court, it is also important’ to-: 


regards ‘the’ procedure before it, it -may 
not amount to a Court. In the instant case 
the dispute . arises out of a settlement 
order, a function of the State Executive: 





` 23, In Balkrishna Daji ` Gupte v: Thë 
Collector, Bombay- Suburban, AFR - 1923 
Bom 290,: dealing with an order of the 
Collector, refusing to make a - reference | 
under ‘Section 18 of the Land Acquisition’ 
Act, MacLeod, C. J. held that the Collec- 
tor acting under Section 18 of the Act 
“was not clothed with. judicial function 
‘and could not be held tot be a 'Court” and 
it necessarily followed ` that: - the High 
Court had no power‘of ‘interference.. i 


24. In Khetsidas’ Gangaram ` v. First 
Land Acquisition Collector, ATR 1946 Cal 
508 (FB), it.was held that the Collector 
making or ‘refusing. to make reference 
under Section 18 of the Land Acquisition 
Act is not ‘a Court and observed as fol- 
lows (at. pp. 515 & 516): 


“It is often overlooked: that: " sudieial 
acting, such as will make. the actor a 
Court, is not: merely acting judicially. in 
the -popular sense, that is to say, acting 
with fairness and impartiality, on a pro- 
per consideration of all relevant materials 
and on giving a proper opportutnity’ to 
all the contending parties to present their 
respective cases...... Acting’: judicially in 
order tobe: a sign of acting as a Court, 
must be acting - asa part of judicial 
machinery of the State, ue with the 
duty of determining the rights of one 
subject against another or questions of 
right between the subject and the State 
and discharging its. functions according 
to the established: form of judicial proce-. 
dure.. When a tribunal acts‘m a manner 
similar to that of a Court ‘of justice, one 
has to look to its (1) constitution, (2) - 
functions and (3) procedure. ir order’ to 
determine if it- is- a’ tribunal of: a judicial 
character. It is' one of-the © fundamental 
characteristics -of a Court that its pro- 
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ceedings- shall be publie ma pee parties 
shalt be heard:”. D i 
25, In. Raghunadha ‘Patro. v. Govinda 
it -was 
similarly held ‘by Phillips. & Odgers, .JJ., 
that the power under Section. 115, CPC 


'- was. inconsistent . with that under S. 205, 
"Madras Estate Land’ Act and the High 
-Court could not revise orders of the 


Board of Revenue passed under Chapter 
` I} or under Section 205, Madras Estate 


~ Land Act. Their Lordships observed. that 


the Board of Revenue exercised judical 


` powers and was in that sense a Court as 


‘pointed out in (1883) ILR 9 Cal 295 (PC); 
but that did not make it necessarily an 
inferior Court subject to the High Court 
as the superior Court. In the absence of 
any provisions declaring the Board of 
Revenue to be subject to the . appellate 
jurisdiction of the High Court it must be 


“held that it was not so subject. Phillips, 


J. went on to observe. that if the. appli- 
cation: of .Séction 115, ‘C.P.C., gives rise 
to an anomalous. position, ` it must be in- 
consistent with the provisions of the Act. 
The very fact that two Courts would 
have co-ordinate jurisdiction and would 
be in a position to pass. conflicting orders, 
both of which would be final, was suf- 
cient to. show that the. importation of 
Section,115 was inconsistent. with the Act 
so far as the ‘provisions. „of Section 205 
were concerned, Odgers, J, also observed 
that. the Board. of Revenue was not a 
Court. with regard to Chapter 11 and its. 
proceedings were not open to revision by 
the High. Court. It could not have been 
the intention of the Legislature that the 
Board of Revenue which was itself in- 


vested with. certain revisional power over 


the- . of its. own officers under 
the Act, should be subject in .its turn to 
the revisional jurisdiction , ‘of the High 
Court. 


-26. In Bishambhar Nath v. : Achal 
Singh, AIR 1932-All 651, Iqbal Ahmad, J., 
sitting singly, while holding that the offi- 
cers or District Magistrate hearing an 
appeal under Section 318 of-U. P, Muni- 
cipalities Act, 1916, was a Court. observed 
that a Court can be. said to be subordi- 
nate to another Court only if the latter 
Court has appellate or revisional jurisdic- 
tion or power of superintendence given to 
it. by some statutory: provision over the 
former Court and that the mere authority 
to decide- a reference does. not necessarily 
make the Court making a reference sub- _ 
ordinate to the. Court. deciding the same 
Section 115 can only have reference to 
Courts: ever which the High Court has a 
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judicial and not a purely administrative 
power and the District Magistrate while 
- deciding an appeal under Section 318, 
Municipalities Act was not a Court sub- 
ordinate to the High Court and as such 
application for revision under Section 115, 
C.P.C. against an order passed by him 
under Section 318 was not competent. 
Where however the procedings before a 
body are Civil Proceedings and the body 
is a Civil Court, the decision of such a 
body in respect of such orders may be 
subject to revision under Section 115, 
C.P.C 

27. A Full Bench of the Punjab High 
Court in Sultan Ali Nanghiana v, Nur 
Hussain, AIR 1949 Lah 131, examined the 
question whether the Election ` Commis- 
sioners are. Courts subordinate. to the 
High Court within the meaning of Sec- 
tion 115, C.P.C. and Section 44, Punjab 
Courts Act, and referring to Section 3, 
C.P.C. held that it cannot be taken to 
mean that the Courts established under 
any other enactment for the time being 
in force are all subordinate to the High 
Court. The broad and unqualified propo- 
sition that once it is held that an offcer, 
authority or functionary is exercising the 
functions of a Court in relation to rights 
that may be called ‘Civil’ that offcer, 
authority or functionary must be held 
to be subordinate to the High Court was 
rejected, The result of any such finding 
would be that all Courts which adjudi- 
cated upon the civil rights of subjects 
whether in cases between the subject 
themselves or between the State and the 
subject will be subordinate to the High 
Court and this will bring within the 
sphere of subordination not only the re- 
venue Courts which admittedly decide 
civil disputes between the parties but 
also the income-tax authorities which de- 
termine the subjects JHability to the 
State. One clear indication of subordi- 
nation has always been held -to be that 
the Court whose subordination is in ques- 
tion is subject to the appellate jurisdiction 
of the High Court. A Court may also be 
subordinate to the High Court even qua 
matters which are not subject to the High 
Court’s appellate power if these matters 
had been entrusted for adjudication to an 
admittedly subordinate Court as a Court 
and not to the presiding officer of such 
Court as a persona designata. Their Lord- 
ships divided the cases into three cate- 
gories: (1) those in ‘which the special 
Court was held to be subordinate to -the 
High Court because a limited right of 
appeal to the High Court existed from 
the decision of that Court: (2) where a 
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Court, whose subordination to the High 
Court could not be doubted, was given 


- some additional jurisdiction; and (3) those 


in which the High Court interfered with 
the decisions of the inferior Court under 
Section 107 of the Government of India 
Act, 1915. The existence of a right of ap- 


-peal from the decisions of a Court to a 


superior Court is a well-recognised test 
of subordination even qua cases in which 
no appeal lies and a Court may be held 
to be subordinate to another Court in 
cases in which there is no right of appeal 
to that Court. The other well-recognised 
rule is that where the jurisdiction of a 
Court is enlarged by entrusting ` for ad- 
judication to it and not to its Presiding 
Officer as a persona designata certain 
new matters, the incident of the subordi- 
nation of that Court to the superior Court 
remained unaffected even in respect of 
such. new matters. The third category of 
cases are now obsolete in view of the 
amended Section 224, Government of 
India Act, which has been substituted 
for Section.107, Government of India 
Act, 1915 and which expressly provides 


that the administrative functions of the 


High Court are the same as the power of 
superintendence under the replaced sec- 
tion shall not be construed as giving to 
the High Court any jurisdiction to ques- 
tion any Judgment of any inferior Court 
which is not otherwise subject to appeal 
or revision. On the above analysis, it was 
held that the Election Petitions Commis- 
sioners are not a Court subordinate to the 
High Court and are an independent and 
special Tribunal exercising exclusive jur- 
isdiction in a defined class of cases, 


28. Section 115, C.P.C. can have ap- ` 
plication in respect of the Courts men- 
tioned in Section 3, but not in respect of 
those Courts which have been given ex- _ 
clusive jurisdiction by express provision of - 
law or by necessary implication. In such 
cases, the High Court has no jurisdiction 
under Section 115 over the Nagpur Im- 
provement Trust Tribunal, as was de- 
cided in Shridhar Atmaram Ghadgay v. 
Collector of Nagpur, reported in AIR 
1951..Nag 90. In Union of India v. Triloki 
Nath Bhasin, AIR 1961 Punj 154, Dua, J.. 
held that the authority under the Pay- 
ment of Wages Act not being a Court sub- 
ordinate to the High Court, Section 115 
of the Code of Civil Procedure or Sec. 44 
of the Punjab Courts Act cannot apply. 
In Reddi China Paidayya v. Rudrabhatla 
Muralidhar, AIR 1961 Andh Pra.498, a 
Single Bench held that- the Tribunal con- 
stituted under Madras Estates (Abolition 


1981 


designata and ‘its orders were not revis- 
able by the High Court under Section 115. 
When it is riot the Court, but only: a Pre- 
siding Judge that is constituted a tribu- 
nal for the purposes of some special Act, 
the tribunal cannot, in any way, be 
construed as a Court. In AIR 1927 Mad 
93 (FB), it was further held that’ if a 
District Judge is appointed as the: Tribu- 
. nal, he is only a persona designata and 
his orders are not subject to revisional 
jurisdiction of the High Court, AIR 1960 
Andh Pra 49 was followed. The mere fact 
that the procedure contained in the Code 
of Civil Procedure is also to be followed 
by a Tribunal cannot be considered as 
the postulate for conferring upon a Tri- 
bunal the position or status of Court sub- 
ordinate to the High Court. In Sovana 
Maitra v. Bakijai Officer and Senior 
E.A.C., reported in 1971 Assam LR 207, 
a Full Bench of the High Court of Assam 
and Nagaland, decided that the Assam 
Board of Revenue is a Court and that in 
respect of a petition under Section 81 of 
the Assam Land Revenue Regulation, 
Section 5 of the Limitation Act. is applic- 
able. Their Lordships, however, were 
not required.to decide whether the Assam 
Board of Revenue is a Court subordinate 
to the High Court. It is, however, a com- 
mon knowledge that no revision lies 
under Section 115, C.P.C. from any deci- 
sion of the Assam Board of Revenue. 

29. The Assam Board of Revenue dif- 
fers in material particulars from the Tri- 
bunal, While the constitution, functions, 
jurisdiction and procedure of the former 
is determined by the Assam Board of 
Revenue Act, 1962 and the Regulation 
framed thereunder, there is no separate 
enactment for the Tribunal. The Act also 
does not make the Tribunal a Revenue 
Officer. The procedures prescribed under 
the Act and the Rules are expressly 
meant for Revenue Officers who are 
Courts, 


30. In AIR 1974 Raj 55 (Laxminarain 
Misra v. Kailash Narain Gupta), it was 
held that the ‘Claims Tribunal’ constitut- 
ed under Section 110 of the Act (1939) is 
a mere Tribunal and not a Court. In the 
generic sense a Court is also Tribunal but 
Courts are such Tribunals as are. created 
by statute and belong to the Judicial De- 
partment of the State in contradistine- 
tion to the Executive Branch ‘of the State. 


31. In AIR 1976 Raj 173 (United India 
Fire and General Insurance Co. Ltd. v. 
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and Conversion into Ryotwari) Act,- 1948, 
Section 8, -was not a Court - but persona. 
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Mst. Sayar Kanwar): a Division. ‘Bench 
relying on AIR 1974 Raj 55, held that a 
Claims Tribunal is not a Court subordi- 
nate to the High Court and the revision 
under Section 115 against an. order of the 
Claims Tribunal is not maintainable, 


32. Ona conspectus of the above de- 
cisions, it can safely be held that. the 
Tribunal is not a Court subordinate to 
the High Court. It was not the intention 
of the legislature to make the Tribunal 
a Civil Court and to make its decisions 
subject to revisional jurisdiction of the 
High Court. A conflict may arise if the 
Tribunal which itself revises the decisions 
of the Revenue Officers subordinate to it 
is also made subject. to‘revisional juris- 
diction of the High Court, The Tribunal 
cannot, therefore, be held to be a Court 


- subordinate to the High Court for the 


purpose of Section 115, C.P.C. The instant 
application accordingly is not maintain- 
able. There is no doubt that the High 
Court has superintending jurisdiction 
over the Tribunal, but that by itself will 
not make its decisions revisable by the 
High Court. It is not necessary in the in- 
stant case to decide whether it is a Tri- 
bunal for the purpose of Article 136 of 
the Constitution. 


33. Counsel for the petitioners sub- 
mits that the High Court having inherit- 
ed the jurisdiction of the Judicial Com- 
missioner of Manipur, who had revisional 
jurisdiction over the decision of the tri- 
bunal, it continues to possess that revi- 
sional jurisdiction and the present revi- 
sion petition is maintainable. 

- 34. The Manipur (Courts) Act, 1955 
(56 of 1955) was an Act to provide for the 
establishment of Judicial Commissioner’s 
Court and other Courts in Manipur. Sec- 
tion 2 of the Act defined ‘Chief Commis- 
sioner’ to mean the Chief Commissioner 
of Manipur; ‘civil suit’ to include every 
suit of a civil nature not expressly or im- 
pliedly classed otherwise by any law for 
the time- being in force; ‘District Court’ 
to mean the Court of the District Judge 
and includes the: Court of the Additional 
District: Judge. Under Section 3 there was 
to be established for-the State of Manipur 
a Court to be known as the Court of the 
Judicial _ Commissioner _for Manipur. 
Under Section 14, the Court of the Judi- 
cial Commissioner to be a Court of record 
and shall have all: powers of such Court 
including the power to punish for con- 
tempt of itself. Section 16 enumerated 
the classes of subordinate Civil Courts, 
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but those classes did not include -the tri- 
bunal, but included the District Court, 
the Court of Subordinate Judge.and the 
Court. of a Munsiff. Under Section 33. a 
second appeal would lie to the Court . of 


the Judicial Commissioner from ` an ap- 


pellate decree or order of a District Court 
on any-ground on which a second appeal 
would lie under Section 100 of the Code 
of Civil Procedure, 1908, Section 34 dealt 
with revisional powers of the ‘Court of 


the: Judicial Commusiqner ma it por 


vided: 


“In. addition to the powers. conferred by 
Section 115 of the Code of Civil Proce- 
dure, 1808, the Court of the Judicial Com- 
missioner may, on application made to it, 
call for the record of any case which has 
been decided by a Civil Court subordi- 
nate to it and in which no appeal lies to 
it and if the Court of the Judicial Com- 
missioner is of opinion that there is an 
important. question of law or custom and 
the question requires further considera- 
tion, the Court of the Judicial Commis- 
sioner may make such order in he case 
as.it thinks fit.” `, 

The proviso to section prescribed a limi- 
tation of 90. days and restricted it only 
fo the extent that such decision involved 
a question of law or custom in respect. of 
which the application had been admitted, 
and once the application was admitted the 
same was to be treated as if it were an 
appeal. Under Section 46, the Court of 
the Judicial Commissioner was ‘declared 
to be a High Court for the purpose ` of 
Articles 132, 133 and 134 of the Constitu- 
tion and the’: provisions ‘of the © Judicial 
Commissioners’: Courts. '(Declaration' as 
High Courts) Act, 1950 was. applied to the 
Judicial Commissioner’s ‘Court... Under 
Section 28 of the: North-Eastern. Areas 
(Reorganisation) Act, 1971; ‘a common 
High Court for Assam, Nagaland, Megha- 
Jaya; Manipur and Tripura to be called 
‘the Gauhatj High Court’ (the High Court 
of Assam, Nagaland, Meghalaya,’ Manipur 
and Tripura), was established. Under Sec- 
tion: 29 of-that Act, all such jurisdiction, 
_ powers-and authority as under ‘the law 
in force: immediately before ‘the appoint- 
ed day; in respect of the territories com- 
prising ‘in the States of Assam, Nagaland, 
Meghalaya, Manipur. and’ Tripura ‘became 
exercisable in respect of those’ territories 
‘by the-common High Court. Under Sec- 
tion .30, on and “from the appointed day, 
the' Courts: of the Judicial Commissioner 
‘for Manipur and Tripura were abolished. 
The result was that if -all these- jurisdic- 
tions hitherto exercised by the Court of 
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the Judicial Commissioner for Manipur 
became exercisable by the common High 
Court and if the Court of Judicial. , Com- 
missioner for Manipur had,- ‘under the 
law, the ‘revisional jurisdiction in respect 
of orders passed by the Revenue Tribunal 
or its predecessor which existed at that 
time, that jurisdiction would have been 
inherited: by the. common High Court. 
Section 34 of the Manipur Courts Act, no 
doubt, vested in the Court of the Judicial 

issioner powers of revision in addi- 
tion to those conferred by, Section 115 of 
the :Code. of Civil Procedure, 1908, in 
respect of orders from which no appeal 
lay to it and if the Judicial, Commissioner 
was of the opinion that there was an im- 
portant question of:law or custom and 
the dueton, required further considera- 

tion. 

35. The case before us arises out of a 
land settlement order and does.not in- 
volve any such question of law or custom 
and as such the High Court in respect 
of. the order has no powers otherwise 
than under Section 115, C.P.C, The result 
is that the High Court: cannot interfere 
with the impugned order under | Section 
115, C:P.C. The submission is accordingly 
rejected, The application: being not main- 
tainable under Section 115, C.P.C., let ‘us 
examine whether it is maintainable under 
Article 227 of the Constitution of India? 
36. There is no doubt that Article 227 
of the Constitution, as amended by the 
Korty-second Amendment excluded” from 
its purview the ‘tribunals, The relevant 
provisions of the Constitution before, dur- 
ing and after the Forty-second ‘Amend~ 
ment; may conveniently be quoted here. 
Article 227 (1) eters the Forty-second 
Amendment: 

“227. Power of siperinfendence over ail 
Courts by the High: Court.—(1) Every 
High Court shall -have superintendence 
over all Courts and tribunals throughout 
the territories in “relation” to which it 
exercises jurisdiction.” 

(Forty- 
second Amendment) Act, 1976, amended 
Article 227 (1) and (5) as follows: 

“(iy Every High Court, shall have 
superintendence over all - Courts subject 
sad its’ appellate abel ae 2 f 
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=) Nothing in this A ‘Article shall be con- 

ed as giving a High Court any juris- 

diction to question . any judgment of any 

inferior Court which is not otherwise sub- 
ject'to. appeal’ or revision. ©. i: 

This amendment was: Tain effect ium 

1-2-1977. i 2 
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‘37. The Constitution "+ (Forty-second) 
, Amendment- Act, :1978; by ‘its’ Section- 3r 
again amended Article 227-:(1) as follows: 

“(1) Every High- ‘Court “shall ‘“bave 
superintendence over all. Courts. and: tri- 
bunals throughout. the territories in rela- 
tion’ to which it exercises’ jurisdiction.” : 
By this amendment, sub-Article (5) ‘of 
Article 227 was also omitted. The ‘amend- 
ment was with effect from ~20-6-1979. 
Thus, it is seen that during the period of 
the Forty-second Amendment; ` tribunals 
were excluded from the purview of Arti- 
cle 227; and the High Court also could 
not question any judgment of any in- 
ferior Court which was not . otherwise 
subject to appeal or revision. 


38. In AIR 1967 SC 1494, it was ralk 
that Article 227 is of wider ambit ‘(than 
‘Art, 228); it does not limit- the jurisdiction 
of the High Court to the hierarchy- of 
Courts fuictioning «directly « under ‘ jt 
under ‘the Civil Procedure Code and Cri- 
, minal Procedure Code, but it gives” the 
High Court power to correct’ errors of 
. various kinds of all Courts and tribunals 
‘in appropriate cases, 


. 89. Counsel for the petitioners ‘while 
not. disputing this position, submits..that 
the Tribunal having been a. Court, it. was 
‘within the purview of Article 227 ` as’ .a 
Court,. though not as a Tribunal. - It. is 
difficult to accept the submission as made. 
The. word “Tribunal”, for the purpose of 
the Article: included all.Tribunals which 


did not fall within the.: eee ‘of 
Courts, 
.40. In Chandrasekhar. Singh v.. Siya 


Ram Singh, AIR 1979 SC 1, the Supreme 
Court discussed the scope of, Article. 227 
of the Constitution of India prior to 42nd 
Amendment in relation ` to, Section 146 of 
the Code of Criminal Procedure, ‘1898. 
Discussing the question as to whether an 
order under Section-I46 (IB) can’ be? in- 
terfered with by the High Court in eker- 
cise of its powers under Article 227 of the 
Constitution, the Supreme Court’ '‘observ- 
ed that the powers conferred on the’ High 
Court under Article 227 of the’ Coristitu- 
tion cannot in any way be curtailed by 
the provisions of the. Criminal Procédure 
Code, But, the Court observed that ` the 
scope of interference: by the High ‘Court 
under Article 227 ‘is: restricted, arid that 
“the power of superintendence ' -confer- 
red by Article 227 is’ “to be exercised ‘most 
‘sparingly and only in appropriate casés‘in 
order to keep the subordinate Courts 
‘within the bounds’ of their authority‘and 
‘not. for - . correcting! mere- -:errors.” 
[| (AIR 1954'SC 215). In AIR 1958 -SC+398, 
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appellate ‘jurisdiction .mentioned in sub- 


Teasonably interpreted to have been con: 
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this view was ‘reiterated and it: was fur ~ 
ther held that::the- ers ~ of... judicial 
interference under icle 227 of the 
Constitution. are not greater. than ,the 
power under. Article 226.of the Constitu- 
tion, and. that under Article 227 of. the 
Constitution, the. power ., of interference 
is limited . to seeing that the ‘tribunal func- 
tions within the limits of its authority. 
In Babhutmal Raichand v. ‘Laxmibai, AIR 
1975 SC-1297, the Supreme Court reite; 
rated the view stated in the earlier deci- 
sions referred to and held that the, , power 
of. superintendence under. Article 227 of. 
the- Constitution cannot -be invoked to 
correct an error of fact’ which only a, 
superior Court can do in exercise of its; 
statutory power as the Court of Appeal 
and that the High’ Court cannot in exer- 
cise “of its jurisdiction under Article 227 
convert’ ‘itself ‘into a Court of Appeal. ” 


. AL. ‘The amendment of Article 227, b 
the 42nd Amendment was with, the object 
of restricting the jurisdiction only to 
superintendence over all Courts subject 
to_ its: appellate, jurisdiction and it. was 
not to be exercised to question any judg- 
ment of any inferior Court which was 
otherwise not subject to appeal or revi- 
sio. toy 


- 42, “Admittedly, the peor judg- 
ment of the Tribunal passed under: Sec- 
tion 95 of the Act, was not subject to- any 
appeal-or. revision: before the-High Court 

















late jurisdiction .of-the High Court, Th 


Article:(1) and the appeal or revision in 
sub~Article (5) of Article 227 -could be 


fined ‘to statutory. provisions in the- res- 
pective Acts. There having been no clear 
provisions for appeal or revision. to the 
High Court.in the Act, the impugned order 
could ‘not ‘be interfered with by the High 
Court under Article. 227 of the Constitu- 
tion, as it stood after the 42nd - aaa 
ment and; Deere the 44th Amendment, 


» 483.: é Conisdl on the petitioners, how- 
ever,‘ submits that revision mentioned in 
sub-Article: (5) was not confined to statu; 


torily: provided appeals or revision but it 


should be extended to , revisions.. that 
otherwise lay under law. The submission: 
cannot be accépted because, that -would 
open up a-:wide vista for Courts or Tri- 
bunals who- were. not subject to appeal 
but- might be said to be subject tọ the 
superintending jurisdiction : :0f, the- High 


‘Court: Considering -ithe:;. purpose, of the 
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42nd Amendment the submission appears 
to be unreasonable and hence cannot be 
accepted. 


44. . Though this revision petition was 
filed when the 42nd Amendment of the 
Constitution was in force, the amendment 
has since been repealed by the 44th 
Amendment and the pre-amendment 
position has now been restored. As the 
position stands at present, the High Court 
has superintendence over ‘all Courts and 
Tribunals throughout the territories in 
relation to which jt exercises jurisdiction. 
There is no doubt that the High Court 
can exercise superintending jurisdiction 
over the Revenue ‘Tribunal, after the 
44th Amendment. 


45. This leads us to the question as 
to whether while exercising jurisdiction 
under Article 227, this Court should ‘act 
under the old provisions (as amended by 
42nd Amendment). which prevailed when 
the petition was filed or after the 44th 
Amendment which prevails at present 
while the petition is being decided. The 
jurisdiction under the Article being one 


of superintendence no question of exer- . 


cising jurisdiction under it as it was in 
the past may, perhaps arise. The Court 
under this, principle has perhaps to exer- 
cise jurisdiction as it stands at the time 
of decision. 

46. In Jagir Singh v. Ranbir Singh, 
AIR 1979 SC 381, where a Criminal Re- 
vision was barred under Section 397 (3) 
of the Code of Criminal Procedure, 1973, 
and the revision application was filed be- 
fore the 42nd Amendment of the Consti- 
tution, the order of the High Court could 
not be sustained under Article 227 of the 
Constitution as amended by the 42nd 
Amendment, The Supreme Court observ- 
ed that it was doubtful if the High Court 
could exercise any power of judicial 
superintendence on the date of its order 
as the Constitution 42nd Amendment Act 
had by then been passed. Clause (5) of 
Article 227 introduced a verbatim repro- 
duction of sub-section (2) of Sec, 224 
of the Government of India Act, 1935, 
which conferred powers of administrative 
superintendence only and not the power 
of judicial superintendence. It was fur- 
ther observed that an. application invok- 
ing the High Court’s power of superinten- 
dence did not create any vested right 
in the suitor. There could, therefore, be 
no question of any vested right being 
taken away or not being taken away by 

_ ithe amendment. It was just a question 
whether the High Court possessed . the 
power of superintendence en the date of 


CALR. 
the High Court’s order. Following this 
principle, the jurisdiction has to be exer- 
cised as the law stands on the date of 
the order of the High Court. 


_47. Counsel submits that if his peti. 
tion cannot be entertained under Sec- 


_ tion 115, C.P.C., it should be treated as 


one under Article 227 of the Constitution 
of India. However, if a petition is clearly 
not maintainable under Section 114. 
C.P.C., it will not be permissible to con- 
vert it into one under Article 227 of tne 
Constitution. 


48. In Vishesh Kumar v. Shanti. Pra- 
sad, AIR 1980 SC. 892, where under Sec- 
tion 115, C.P.C..as amended in U. P. in 
1978, revisional order of the District 





_ Court passed under Section 115 was held 


not maintainable, the Supreme Court 
observed that a revision petition under 
Section 115, C.P.C. is a separate and dis- 
tinct proceeding from a petition under 
Article 227 of the Constitution, and one 
cannot be identified with the other. Con- 
sidered from this point of view, the peti- 
tioners’ prayer for treating the applica- 
tion as one under Article 227 of the Con- 
stitution may not be accepted. 


49. Even if it is considered that Arti- 
cle 227 can be invoked, interference may 
not be justified in the instant case. In 
Annexure A/3,: of their petition, the peti- 
tioners have annexed a copy of the reso- 
lution passed by the Chairman, Sub-divi- 
sional Verification Committee, Thoubal. 
The Resolution No. 5 says: - ` 7 

“It is resolved that the above lands be 
distributed equally amongst the following 
Co-operative Societies; : 

No. 1 is the. respondent-Society, which 
has been allotted 46.29 acres and No. 2 
is the petitioner-Society, which has been 
allotted 45.46 acres.” , 

It appears from this resolution that the 
respondent-Society was registered in 
1969, while the petitioners’ Society was 
registered in 1975-76. Mr. Y. Imo Singh, 
the learned counsel for the respondent- 
Society, submits that justice between the 
two Societies has been done .by dividing 
the disputed land into almost egual shares 


as above. Mr. A. Nilamani Singh, the 
learned counsel for the petitioners, ad- 
mits that the petitioners’ Society has 
been allotted 45.46 acres of land. He, 


however, apprehends that their. allotment 
may be revised by the Tribunal at any 


‘time. : 


50. It is an accepted principle that 
interference under-Article 227 should be 
sparingly done in- exceptional cases for 
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the ends of fei When substantial 
justice has already ..been done, no.. such 
interference is called for. In the instant 
case, it is clear that the State has done 
distributive justice between the parties, 
There is no reason why this distributive 
justice should be disturbed by this Court 
under Article 227. Mere errors of fact are 
not liable to be interfered with. The re- 
sult is that this application is not main- 
tainable under Section 115 of the Code 
of Civil Procedure asthe Tribunal is not 
a Court subordinate to the High Court. 
The jurisdiction under Article 227 being 
different from that under Section 115, 
CPC, 
‘Tapplication into one under that Article. 
Even if that Article is allowed to be in- 
voked, it is discretionary for this High 
Court to exercise or, not to exercise jur- 
isdiction. Article 227 as amended after 


the 44th Amendment confers jurisdiction . 


and even though this application was filed 
when the 42nd Amendment was in force, 
it is open for this Court to exercise jur- 
isdiction under Article 227 as it stands 
today. But that jurisdiction will be spar- 
ingly exercised to keep the Tribunal 
within the bounds of its jurisdiction and 


will not be exercised when there is no ` 


miscarriage of justice. The Tribunal in 
{this case though cannot be said to have 
properly approached the question of 
limitation, yet distributive justice between 
the parties has been done. It is, therefore, 
‘not a fit case where this Court should 
intervene under Article 227 of the Con- 
stitution of India. 

$1.. This Court has no jurisdiction to 
entertain the instant application even as 

‘successor to the Court of the Judicial 
Commissioner, Manipur. 

52. This Court finds no reason for the 
apprehension of the petitioners Society 
that the allotment, of land made to it may 
be cancelled: in revision by the Tribunal, 


inasumch as, the respondent-Society will - 


also be bound by this decision and need 
not object to the allotment made to the 
petitioners Society by the orders of the 
Deputy Commissioner, Manipur. 
_ 53. In the result, this application is 
not maintainable and hence it is rejected. 
The rule is discharged. The stay order 
‘stands vacated. Under the facts and cir- 
cumstances of the case, the parties are 
left to bear their own costs. ` 


Application rejected. 
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Naresh Chandra Das and another, Peti- 
tioners v. State of Assam and others, Re 
spondents. 

Civil Rule No. 25 of 1981, D/- 10-4-1981. 

(A) Assam Paddy and Rice Procurement 
(Licensing and Levy) Order (1980), Cl. 3 — 
Dealer — Sub-Divisional Officer under his 
Memo. directing all rice. millers to obtain 
dealing licence — Expression “miller” used 
in Memo means only those millers who 
come within category of dealers. 

(Para 3) 

(B) Assam Paddy and Rice Procurement 
(Licensing and Levy) Order (1980), CI. 16 — 
Clause 16 prohibiting altogether custom 
milling without having a permit but not 


.containing any guidance as to when permit 


can be granted or refused — Clause 16 is 
not valid. AIR 1967 SC 829, Rel. on. 
(Paras 4, 5) 
© Essential Commodities Act (10 of 
Assam Paddy and 
Rice Procurement (Licensing and Levy) 
Order (1980), Cl. 11 — “Holding in stock” 
and “engaged in the production” — Mean- 
ing — Case of rice mill owner carrying on 
custom milling only — Not covered by 


CL (®). 

A rice mill owner who carries on custom 
milling only and does not engage in - the 
business of purchase, sale, or storage for 


_ sale of any paddy or rice would not fall 


within the ambit of S. 3 (2) (f, as he is 
neither a person holding ‘any stock, nor-en- 


. gaged in the production or in the | business 


of buying or selling of any essential com- 
modity. Clause 11 of the Levy Order hav- 
ing called upon every rice miller to deliver 
as levy the quantity prescribed therein is 
therefore not fully within the competence of 
the State Government. Therefore it should 
be read down to exclude those rice millers 
who are engaged only in custom milling. 
(Para 9) 
_In case of the husking mill owners, the 
possession of the rice, or for that matter of 
paddy, may be with them for,a very short 
time, which may in some cases be even an 
hour or so. kt would be difficult to say 
that because they possessed ihe commodity 
commodity 


in stock. (Para 6) 


- Pro- 


duction’, it would not be proper and really 


perinissible to see if the millers” in . question 
FY /HY/C729/81/MBR .. 
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can be called manufacturers also, and as 
such, producers, . Reference to Section 3 (2) 
(a) would. show that the expressions, produc- 
tion and manufacture have been used not 
in ofe and the same sense, but to conyey 
distinct notions. _ ATR 1978 Pat 86, , Rel. on. 
“(Para 8) 
‘Cases “ Referted's ” Chronological ‘ 
‘AIR 1979 SC’ 314 3 (1979) 1 soc 285 | 
‘AIR ‘1978 Pat, Gece “6, 
‘AIR '1976 Orissa 138° DI! SS 
AIR 1972 All 401 5 l 
AIR 1969 SC 930 Hnn 7 
AIR 1969 Ker’ 38 ` Bones 
AIR ‘1967 SC 829 _ l 
“AIR 1954 SC ”465 a E e ek ed 
“B. K. ` Das“ “and p“ K. Musahaty, “for Peti- 
Honers; Govt’ ead: Assai, for Responi- 
dents. 


` ORDER :— ‘What. ‘is. ‘todas ‘ Gialleuge in 
this application: under Ärt. 226 of the. Con- 
stitution, is, certain provisions of the Assam, 
Paddy and Rice Procurement (Licensing and 
Levy) Order, 1980" ‘(hereinafter ` called _ "the 
‘Levy Order). Memo No. _KPS/70. dated’ 5th 
December, 1980, isstied by the ‘Sub-Divisional 
Officer, “Kokrajhät, (Annėx.-D to ithe Petition) 
has’ also been’ assailed. * 


72 . The.. ‘petitioners are. “ihe Kokrajhas, Sub- 
Divisional Small Scale Rice, Oil and Atta 
Chaki Mills Association, and its Secretary. 
The’ Association represents’ basically ‘ the 
huller rice mills of the ‘Sub-Division. ~ They 
have felt aggrieved at the demand ` of levy 
‘from them ‘and on being asked to obtain 
the dealing licence under the ‘Levy Order. 
According to the Association, its members 
who are the owners of ‘the’ ‘mills ‘have ‘been 
carrying on ‘the business. known as ‘custom 
milling’, ‘which connotes the ‘idea ‘that they 
husk the Paddy brought by’ the customers on 
Payment of cértain` service charge. “The 
petitioners state ‘that the owners do not stock 
any Paddy of their own. These factual aver- 
‘ments have been controvertéd ina way by 
the respondents. I'am not’ inclined’ for ‘the 
present case to go into the correctness or 
otherwise of the ‘facts ‘alleged: in the: petition. 
T would corifine myself -to the legal question 
‘ag to whether ‘the husking mill owners can 
be called upori’to deliver levy: as required. by 
Clause 11 -of the Levy Order, or-to obtain 
permit visualised by Clause ` 16; assuming that 
The facts’ stated’ ‘by' the petitionérs are’ correct. 

: 3. Before adverting to the submissions 
seldting -to. the levy: order, the objection: re- 
lating to the:memo of the Sub-Divisional. Offi- 
‘eer referred- above may. be, disposed of. ; By 
this memo, which is addressed to all rice 
mills of Kokrajhar SubDivision: it was ‘stated 
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that. the. millers also shall -have to . obtain 
dealing licence and without obtaining such.a 
licence they could not convert into rice any 
paddy. Shri Das- has ufged that this direc- 
tion is ultra vires inasmuch. as’ though ‘it has 
been issued in the wake of the Levy Order 
and under the provisioris of the 'said ‘Order, 
it has gone beyond: the. Order itself. Refer- 
ence to the Levy Order would show that ‘by 
its Clause 3 prohibition has been! imposed on 
the dealers inter alia from converting into 
Tice any paddy except in accordance with the 
terms and conditions of a licence. ‘The ` ‘de- 










dealers. As euch, the ‘Levy Order ‘wanted a 
dealing licence from, a dealer only, and not 
from millers. That the Levy Order has mad. 
a distinction between the terms millers and 
dealers ` is also apparent: from | Clauses 10 
and 11. It however can be that, some ‘millers 
ate dealers as well; but. then some may not 
be. So the Sub-Divisional Officer could not 
bave called upon all the millers to .obtain 


need not 
made clear that though: Annexure D. is ad- 
dressed to all rice. millers, the’ same. shall 
apply only to those millers who! come within 
the definition of deales.: 


Da 

A. Coming to the Levy. Order, the two 
provisions assailed are: Clauses: 11 and 16. 
So far as levy is concerned,' it is really 
Clause 11. which hits the petitioners or, „the 
members. of. the Association, -but Clause 16 
has ;also put-a fetter. on their, power... The 
submission of Shri Das relating., to, Clause 16 
ig that it is prohibitory in character and is 
hit by. Article..19 as well as Article 14, 
having conferred . unguided and arbitrary 
powers... According to the learned. Govern- 
ment Advocate, this. clause is regulatory in 
character and a guidance can be..read from 
the purpose which.had led to the. promulga- 
‘tion of. the-Levy Order. The requirement of 
permit may be. either, regulatory or prohibi- 
tory. All would depend upon the conditions 
which’ have to be satisfied” for’ ‘obtiining a 
permit. -In the case at hand it is not neces- 
sary, according to me, to. go, into this aspect 
as I am satisfied that, ‘Clause. 16, does not egn- 
tain any guidance as. ‘to when | a, permit can 
be granted or, for that matter, refused by the 
Deputy’ Conimissionér. A perusal of the 
Levy Order would show that as for obtain- 
ing dealing licence--care -had been taken toj 
say as to what matters are to'be taken into 
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considerations; what would: be the-.period of 
validity, when: can-stich a licence be suspend- 
ed. or cancelled, etc., but- nothing -had -been 
said. about: the.. permit visualised by-.-Cl.- 16. 
Learned Government Advocate. has -referred 
to, Chandra Kanta Saha v. Union of. India, 
(1979) 1 SCC 285 © (AIR 1979 SC 314). In 
that” case, Section 6 of the Rice Milling Jn: 
dustry (Regulation) ‘Act, 1958, “was, attacked 
on the ground that it did not’ contain any 
guidance as to when a licence would be 
granted or refused inasmuch as nothing had 
been stated in the section about this. This 
contention was repelled inter alia because it 
was, found on the Treading of sub-section (3) 
that the Licensing Officer had no. discretion 
in the matter, but had a ‘mandatory duty. to 
grant a licence, `I do not think if the same 
can be said about Clause 16 as it exisis, 
though that was the submission of the 
jearned Government Advocate. The purpose 
oË asking 'for a permit may .be ‘good, which 
according to the learned Government Advo- 
cate is to know as to’ who are the persons 
‘who are undertaking ' custom, milling, but as 
it has’ sought to” prohibit altogether ‘custom 
milling ‘without having a permit, it was ` in- 
cumbent on the part of the aüthority ‘ issuing 
the- Levy Order to have spelt out as‘to under 
what’ conditions’ a permit would be granted 
and when it‘can be rightly refused: -The ‘fact 
that' the petitioners have ‘not- ‘said: that ‘any- 
body ‘had. been refused a permit- cannot by 
itself’ be 'a ground to sustain the validity. 
‘Reference ' was : made-in this connection - by 
learned Government Advocate to-.Hari ‘Shan- 
kar- Bagla, AIR 1954 SC 465. There in para- 
graph 8 it was observed that the appellants 
had never „applied. for „permits and made no 
efforts to” obtain one, “but it had’ been ob- 
served later on in ‘the’ same ‘para that the 
appellants were transporting essential goods 
by rail without a permit and ‘only when they 
could: get any’ relief’ is by attacking the sec- 
tion which obliges them- to: take a permit. 
This is precisely what. has been. done ‘in the 
present case, On the language of Clause. 16 
I would, not entertain any doubt that A wide, 
‘whcontrolled power his been’ given.’ “Eyen 
jf one were to reada policy behind the Levy 
Order, ‘it is apparent that while ‘trying to. im 
canalised,” power ‘cannot ‘be conferfed. This 
is what has been stated in Hari Chand Sarda 
y. ` Mizo. District Conricil, ‘AIR’ 1967. Sc’ 825, 
to “which” my attention“ has. “been” aed Mi by 
Shri Das. | ae ae 


a Geb tans e poata, Clouse 16 has 
to- be struck down. This takes us to Cl 11. 
The grievance relating to’ this ‘clause is ` fiat 
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all ‘the - rice ‘millers ‘as defined in thé Levy 
Order- could not have been called upon io 
deliver the’ required quantity of paddy and/or 
tice, - as! stated in this clause: According to 
Shri- Das, this was beyond: the competence of 
the Governor of- Assam, in whose name the 
Levy. Order has béen issued under Section 3 
of the Essential Commodities Act, 1955 (for 
Short, the- Act), on being authorised to do so 
by the Central Government, whose delegation 
ordet is at Annexure B. Though in that de- 
legation order, Clause (f) of Section 3- (3) of 
the Act has been- specifically mentioned, the 
contention of' Shri Das is that this clause, 
even as “amended in 1976, would not take 
within its ‘fold the’ huskers. i 


6... I have been. first referred. to certain 
decisions, namely, AR 1972 AH 401 and AIR 
1976 Orissa 138, which have held that the 
delegation, order cannot be read to have con- 
ferred the general power of Section 3 (1) of 
the. Act also. So, we have to confine to the 
powers which have been specifically confer- 
red, which. of course include power under 
Clause (f). of Section ` 3 (2). Now, Clause (f) 
is. attracted in.. case, ‘of persons holding in 
stock, or engaged in, the. production, ,or in 
the business „of, buying, or selling, of any 
essential | commodity. As. to the holding , in 
stock, it, is submitted by, Shri Das by refer- 
ring to AIR 1978 Pat 86 that. the holding has 
to be on, one’s, own behaif, and not on be- 
half ‘of somebody else.. As against this deci- 
sion, „my. attention is inyited by the ` learned 
Govt.. Advocate to AIR’ 1969 Ker 38, where- 
im the expression . ‘holding’ had come up: for 
examination in the context of Levy Order jt 
self. E eed In para, 2 that ‘this ex- 
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Ñ do gat think i 4 pamon cri be sid i 
hold. in. stock „even, if he possesses the same 
momentarily. ° In case ‘of the busking mill 
owners, the ‘possession of the rice, or for 
that matter of paddy, may be with them for 
a very short time, which may in some cases 
be even,an hour or so. It would be difficult 
to. say that because. they ‘possessed. the’ com- 
modity for this period, Ta hoid that com- 
mtn in. stock. ee he 


“ Te’ has therefore to :be seen whether 
ee i e e Clue Gee at- 
tracted and cover the case of imposition of 
levy on`all the rice millers. The one which 
could apply is the -espression “engaged -in 
ihe - “production”, because. the third require- 
miént. is -related to. the business of buying or 
selfing. In- the’ present case, that requirement 
would” nót: -apply ‘if -the -contention ef the 
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petitioners be correct that they are only 
engaged in custom milling. Let us examine 
as to what is meant by ‘production’ in the 
aforesaid expression. 
in this connection to AIR 1978 Pat 86 again. 
This is a Division Bench case and has ex- 
amined the ambit of Clause (f) after its am- 
endment in 1976. I would with respect agree 


with the ratio of this decision which is that- 


the amendment was sought to bring within 
its fold those producers who did not choose 


to hold their own produce in stock. This was . 


the mischief for which the old law did not 
provide and which the amendment sought to 
cure. It would cause absolute hardship if it 
were to be held that persons engaged in 
purely custom milling of de-husking opera- 
tion without engaging themselves in buying 
or selling the commodity were meant to be 
covered by the expression. It was stated in 
the aforesaid decision that if such persons 
were called upon to deliver levy, the same 
may cause even extinction of their business. 
Reference to the Explanation 1 to Clause (f) 
shows that the word ‘production’ refers to 
the producers of the essential commodities 
from the soil, as it speaks of the quantity 
_ being relatable to the area held by, or under 
the cultivation of, the producers. 

8. Learned Government Advocate bas re- 
ferred me to Deputy Commissioner v. P. 
Planiations, AIR 1969 SC 930, wherein the 
word “produce” was examined, as it appear- 
ed in the definition of ‘dealer’ given in Sec- 
tion 2 (viii) of the Kerala General Sales Tax 
Act, 1963. Therein it was stated that the in- 
tention in employing the word ‘produce’ was 
obviously to introduce an element of volition 
and effort involving the employment of some 
process for bringing into existence the goods. 
Tt is contended that the conversion of paddy 
into rice also involves some process and 
some element of volition. But everything 
would depend on the context in which a 
word is used, which was recognised in the 
aforesaid decision also. And the context 
would militate’ against a wide meaning for 
reasons alluded. I was also referred to the 


dictionary meaning of ‘manufacture’, as ~ 


appearing in the Universal Dictionary, 3rd 
Edn., Vol. I, which has defined it to mean 
to “produce by labour”. The idea behind re- 
ferring to this definition is that as the husk- 
ing mill owners can well be said to manu- 
facture rice, it has to be said that they are 
producing rice. Apart from what has just 
been stated about contextual meaning, as 
Clause ( has used the expression ‘produc- 
tion’. .I do not think if it would be proper 
and really permissible to see if the millers in 
-|question can be called manufacturers also, 


Shri Das has referred. 


A. I. R. 


and as such producers. Reference to Cl. (a), 
of- Section 3 (2) of the Act would show that ` 
the expressions. production and manufacture 
have been used not in one and same sense,! 
but to convey distinct notions. 


9. Because of all these, I would hold tha’ 
a rice mill owner who carries on custom 
milling only and does not engage in the busi- 
ness of purchase, sale, or storage for sale of 
any paddy .or rice would not fall within the 
ambit of Clause (f), as he is neither a person 
holding any stock, nor engaged in .the pro- 
duction (as explained above) or in the busi- 
ness of buying or selling of any essential 
commodity. Clause 11 of the Levy Order 
having called upon every rice miller to de-) 
liver as levy the quantity prescribed therein! 
is therefore not fully within the competence’ 
of the State Government. Instead of strik- 
ing down this clause, I would again read it 
down to exclude those rice millers who are 
engaged only in custom milling. Let it be 
said that merely because a rice miller is 
engaged in the working of conversion of 
paddy into rice by way of custom milling, he 
would not be a dealer within the meaning of 
the Levy Order, 


10. The petition stands allowed as afore- 
said. It is however made clear: that if any 
of the members of the Association has not 
confined his operation only to custom milling, 
but is engaged in dealing of the commodity 
also, he would not get any benetit of this 
order and what has been stated above would 
not apply to his case. 

j Petition allowed. 
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Mrs. Ka Kriksibon Kharkongor and an- 
other, Petitioners v. The Deputy Commis- 
sioner and Collector, Khasi Hills and an- 


other, Opposite Parties. 
Civil Revn. No. 136 of 1979,. D/- 7.-3- - 
1981.* i i k 


(A) Land Acquisition Act (L of 1894), Sec- 
tion 30 — Application under — Hearing peti- 
tioner — Necessity — The Collector while 
deciding wheiher or not to make a reference 
is a quasi-judicial authority — No hearing 
given to petitioner by Collector while passing 
order under the section — There is violation 
of principles of natural justice. (Constitution 
of India, Ari. 226). , (Para_ 8) 





_%* From order of Dy. Commissioner and Col- 





lector, Khasi Hills, Shillong, D/- 10-7-1979. 
BY/FY/C355/81/DHZ 
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(B) Land Acquisition Act (1 of 1894), Sec- 
tioii 30, 18 — Who can apply — Person 
interested, meaning of. 


“A person who’ has not appeared in the ac- 
quisition proceeding before the Collector 
may, if he is not served with notice of the 
filing, raise a dispute as to apportionment or 
as to-the persons to whom it is payable and 
apply to the Court for a reference under Sec- 
tion 30, for determination of his right to 
compensation which may have existed before 
the award or which may have devolved upon 
him since the award. In the section itself 
there is no bar to a new person not pre- 
viously appearing before the Collector to 
apply for .any reference. There is also 
noting in this section to limit the dispute be- 
tween the persons inter se to whom compen- 
sation is payable under the award. Con- 
sidering the whole scheme of the Act and 
the definition of “person interested”, 


Collector if a dispute is raised. by any person 
other, than who have been mentioned as per- 
sons interested in the award by the Collector. 


The definition of ‘person interested ‘in Sec- 
tion 18 is an inclusive definition and must be 
liberally construed so as to embrace all per- 
sons who may be directly or indirectly inter- 
ested either in the title to the land or in the 
quantum of compensation. AIR 1980 SC 
1118, Rel.. on. (Paras 11, 12) 


(C) Land Acquisition Act. (1 of 1894), Sec- 
tion 30 — Application under — Limitation. 

Section 30 does not provide for any specific 
period- within ‘which such a reference has to 
be made and consequently references under 
the section are not subject to limitation and 
the Collector may make them at any time. 
The exercise of power under Section 30 to 
refer the dispute is discretionary, the Collec- 
tor may, but is not bound to; exercise- that 
power. (Paras 10, 13) 

(D) Civil P. C. (5 of 1908), S. 115 — Ap- 
plication: under Section 30, Land Acquisition 
Act — Revision — Collector whether Court. 
(Land Acquisition Act (1894), S. 38). 

The Collector while refusing to refer under 
Section 30 of the Land Acquisition Act, 
though acts judicially, is not a Court, a 
fortiori, not subordinate to the High Court 
for the purpose. of Section 115; C. P. C. 
Hence the application under that section. is 
not. maintainable. (Paras 14, _15) 


-(E). Constitution of India, Arts. 227, 226 — 
` Apparent error of law — ' Application under 
Section 30 Land Acquisition Act — Main- 
tainability. (Land Acquisition Act (18%), 
S. 30). s bax a 
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. The Collector- being’ a functionary -under . 
the Land Acquisition Act, when his order is. 


- stained by an -apparent error of- law, and 


violation .of the principles of natural justice, . 
it is amenable to saiel review under Arti- . 
cle 227. 


Held, in the instant case the Collector 


. erred in treating the application under S. 30 


as barred by limitation. These errors ap- 

parent had surely affected the petitioner's 
right to receive compensation as claimed. She 
also bad a right to her applications to be 
considered according to law. (Paras 16, 17) - 
Cases Referred: “Chronological Paras ` 
AIR - 1980 SC 775 : 1980 Tax LR 303 16 


AIR 1980 SC 892 : (1980) 2 SCC 378 : 1980 
All LJ 411 ` 16 
AIR 1980 SC 1118 12 
AIR 1980 SC 1894 : 1980 Lab IC 983 ‘16 
AIR 1977 Gauhati 47 5 
AIR 1976 SC 425 : 1976 Lab IC 303 16 
AIR 1966 SC 237 5, 11 
AIR 1968 SC 1481 f 16 
AIR 1960 Bom 499 > ` 14 
AIR 1946 Cal 508: 50 Cal WN 758 (FB) - 
. 14 
AIR 1940 Lah 299 i 14 
AIR 1932 All.568 : 1932 AH LJ 769 (SB) 
14 
AIR 1932 Ali 598 14 
AIR 1924 Mad 442 : ILR 47 Mad 357 (FB) 
14 
S. K. Homcħoudhary, for Petitioners; 


Govt. Advocate, Meghalaya and `M. S. 
Jahrin, for Opposite Parties. 

` ORDER :-— This application under Sec- 
tion. 115 of the C. P, C. and/or Article 227 
of the Constitution of India impugris ` the 
order of the Deputy Commissioner, herein- 
after referred to as ‘the Collector’, Khasi 
Hills, Shillong rejecting the petitioner’s ap- 
plication in Land Acquisition case No. 
L. 14/5/51 of 1965 for reference, under Sec- 
tion 30 of the Land Acquisition Act, 1894, 
hereinafter called ‘the Act’, on the ground 
of limitation. 

2. The petitioner — Ka Kriksibon Khar- 
kongor @ Mrs. R. E. Haffield states to have 
lived together in .public as husband and wife 
so as to constitute a valid marriage under 
Khasi customary law, with late R. E. Haffield 
till the latter’s death in the year 1953 in 
Valley View Bungalow at Upper Shil long, 
whereafter she has been living therein; and 
by Khasi customary law, is the sole heir of 
all the movable and immovable properties of 
her fate husband, including the 93 acres of. 
land of Spread Eagle Falls, commonly known 
as Umkaliar, acquired in the case-for defence 
purposes. She further states that she was 
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unaware -of ‘the ‘acquisition: and- did -not te- 
ċeive-any ‘notice ‘issued ‘andes Section 4 of 
the. Act, the declaration under ‘Section’ 6 of 
the'-Act' and ‘the’ notice. under’ Section 9 of 
the “Act; and: cofisequently, she could ‘not file 
sny objection in the acquisition proceedings: 
She. happened to-know. abont -the proceedings 
from: Mr.. A.. S...Khongphai and Ka. Dallis 
Nora. Rumnopg only: when they ‘filed claim 
application for compensation. ef the jand and 
the. Collector passed. award: in. favour: of the 
former ...on «8-2-1974 awarding Rupees 
25,48,429.92'\p. The: petitioner.. also. ‘states 
that ‘Mr. A.;S.:Khongphai also has, in callu- 
sion with the brother. of. her late husband ob- 
tained. Letters of Administration, whereto she 
filed an application for revocation under Sec- 
tion 263 of the Indian Succession Act: 
-3 The petitioner: filed : an application 
under Section 30 of the Act: on 12-9-1977 
stating her case and ‘praying for reference, 
but teceived no response. ‘Another . similar 
application dated 30-11-1977 under the same 
section was submitted praying for ‘reference 
to allow her claim fo! compensafion ‘on the 
basis of her succession to the estate of a 
late husband. 
4 On' 1-1211977 the ‘Cottestoin ins hdc 
observed— es 
. “prima facie if the contention of, the’ AB: 
grieved party” "is ‘ correct, fhe case” in hand is 
a fit one for action | under Section 30. of the 
Act,’ “However in thé interest’ of justice “ Tet 
the opposite party ‘show as to why" the case 
should not be entértained as “such.”" 


He fixed 17-41978 for appearance ‘and’ ‘atgu- 
ment ‘of both parties. He was ‘transferred 
thereafter" and on 10:7- 1979: his” successor 
passed’ the itmpugned ‘order holding that the 
Notification” únder, Section 4 of the’ Act was 
published on 10-10-1869, ‘the’ “declaration 
under Section 6 was “published on 10-3-1971 
and the award in’ favour’ of Shri A. Ss. 
Khongphai under Section’ 11 was ‘given ‘on 
8-2-1974, while the petitioner filed her objec- 
tion under Section 9 only on 12-9-1977 
followed’ by ‘another petition on’. 30-11-1977. 
It’ may bë observed that both the’ ‘applications 
dated ' 12-9-1977 and ` 30-11-1977: were ` not 
objections under Section 9 bit explicitly ap- 
plications - for’ reference under Section 30 and 
the Iearned Collector was in error in this rè 
gard: He’ also’ did nöt accept her’ plea’!'of 
imorn ‘of the doings of ‘Shri Khongphai 
aiid consequently’ Tejected De “petiGons as 
barred ' by, limitation. 
s Me. $ K. “Homchotidtazy, “jeaniel 
counsel ‘for the” petitioner “submits, “intei , afia, 
that () though’ fhe Collector “fixed 7-4-1978 


eee teste 


fop appearance and urguiments of both par- 


tugi 


AiR. 


ties; 16’ heating} tovk ‘Place on” that’ day" or 

any subsequent ‘dats’ ani ‘fhe impagnéd orden 
dated 10-7-1979 was passed ‘behind ‘the back 
of the petitionerin violation of the, princi- 
ples .of, natural justice; ...... aim 


~ Gi) that the Collector erred in hötäitig that 
the ‘applications: were barred: by - “fimitation 
which is- contrary to ‘the provisions: ‘of Sec- 
tion 30 of ‘the’ Act and the rulings in AIR 
1366 SC 237 and AYR 1977 Gau: 47,- ` 


„6 Mr.. S. N. ' Medhi, the learned „counsel 
for the, opposite party No. 2: contends, @ 
that neither an application under Sec. 115, 
C P. C nor an. application under “Art, 227 
of- the.. Constitution is maintainable against 
the impugned order; and ( i) To, file an ap- 
plication moder., Section , 30 the, petitioner 
must be a . person interested; . but in the 
instant case she was not, and she pever parti- 
cipated in, the. roren at . any.. earlier 
Stage. °, . je E 


17. -The aneiens: i judicial denen: 
tion are, -(1) whether. on facts and in the cir- 
cumstances: of fhe- case and without ‘hearing 
the- petitioner the Collector erred in dismis- 
sing the two petitions! for reference as barred 
by.: -limitation 2, (2} whether i arpiieaton 
ìs. „maintainable ? ,, cba out i 


3. "The submissioti “that - no | héag ' was 
given’ to‘ the. petitioner’ ‘While passing the‘ im- 
pugned érder ‘is apparent from ‘the order it- 
self, nariidly/. that ‘the wake: records were put 
up-to: Hiss on-call: Of hat ibe, so, therë may 
have.: been violation .of the. principles of 
natural justice... The'Callector while, deciding 
whether-or mot. ito, make a reference is a 
quasi-judicial authority... The. impugned -order 
further shows that the Oollectar ‘disabled him- 
self frem arriving at a correct decision by 
erroneously itneating--the -applications dated 
129-1977 -and 30-11-1977, which were, under. 
Section 30 of the Act, as objections under 
Section 9; of, dhe; Act, which those : were not. 
The; Collector also erred in implying 3 a „period 
of dimitation.in that section. . ee eee 


9. Secfien 30’ dF the -Act feeds _ 


730), Dispute ‘as to apportionment:— When 
the amount of ‘compénsation has been ‘settled 
under Section ` at, if any. 'dispüte arises- as to 
the apportionment ‘of! ‘the ‘same, or’ ‘arly part 
‘thereof, | or ag to. “the” persons te’ “whom the 
samé or ‘any. part thereof ‘is’ ‘payable, ' thi~Col- 
lector may refer such dispute “to the dedision 


Wate 


oo Ret a sang. ey 
a in a ag ste yi 
10, ‘Th ijra to two 
tyms, of ny ee 5 put o egg 
apportionment’ ‘of “c compensation; ‘the 


person to whom compensation is A 


3981; 


The petitioner -having laid., a,:claim tọ- the 
entire compensation, -her.. case is covered.-by 
(b) and .the reference, would be proper. The 
section does not. provide . for. -any - specific 
period within which such.a reference has. to 
be made and. consequently , references , under, 
the: section. are not subject to limitation ,and 
the Collector may make them,at any time, 
'The Collector erred in. ‘holding to -the con- 
trary, I i 

iL To this anon itself there is no bat is 
& new person not previously appearing before 
the Collector . to.. apply ‘for any reference. 
Shere.is also nothing im this section ‘to: limit 
the dispute. between: the persons inter se to 
whom cempensation:.is payable ‘under the 
award. Considering the -whole:scheme: of the 
Act and the definition of “person interested”, 
lit appears. that a reference under Seetion 30 
can be made by the Collector. if a. dispute is 
raised by any person other than who have. 
been. mentioned as persons. interested in thé 
award by the Collector.. In Dr. G. H Grant 
v. State of Bihar, AIR -1966 SC 237, it was 
ruled. that there are two: provisions, Ss: 18 (1) 
and. 30, which invest the Collector with power: 
to refer tothe Court a dispute as to: :appor- 
tionment of compensation or as to: the per- 
sons to whom it is payable. Section 30 auth- 
orised. the Collector to. refer to the. Court 
after compensation is ‘setiled under Sec. 11, 
any dispute arising as'to apportionment of 
the: same ar any pagt thereof or as to the 
persons to. whom the same or. any part. there- 
of is payable... A person shown in. that part 
of the award which relates to- apportionment 
of compensation, who ‘is preserit either. per- 
sonally. or. through a- representative, or. on 
whom a notice is served under sub-section (2) 
of Section 12, if he does not acept the award, 
apply to the Collector within the time. pre- 
scribed under.Sectiom 18 (2) to refer the 
matter to the Court. But a -person: who :has 
not appeared in fhe acquisition. proceeding 
before ‘the Collector -may, if he is not. served 
with notice -of`the ‘filing, raise a dispute as 
to apportionment: or as to the persons. to 
whom it-is payable:and apply. to the Court 
for & reference: under Section 30, ‘for deter- 
mination of his right to compensation which 
may have-:existed before the’ award or which 
may have. devolved. upon him since the 
award, Whereas under Section: 18 an ap- 
plication made to the Collector must be’ 
‘made ‘within the. period ‘prescribed: by. sub- 
section (2), CL (b), there.is no such period 
prescribed under Section. 30 and. references 
thereunder will not be subject. to limitation. 
Agaiti ufidér Section “18 the Collector ‘is 
bound to make a teference oñ & petition filed 
by ‘a  -person-: interested. The’ Collector . is 
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under Section 30 not.enjoined to make are- 
ference: he;:may. relegate. the person. raising. 


.& dispute, as. to':apportionment -of .as to . the 


person, to.. whom: compensation is payable, to 
agitate the dispute in.a suit and pay the com-. 
pensation: in the’ manner dèclired, “by. his. 
award. eo. ta ete ) 
32. J Ag! was’ ' observed ` -in Hiriahaya Tiles 
and “Marbles-v.: Francis Victor, AIR 1980 SC 
1118, the- definition of ‘person’ interested’ in 
Section ‘18 is an ‘inélusive definitión and must’ 
be liberally’ construed -s0 as’to embrace «all 
persois who may be directly or- indirectly 
interested either ‘in the title to the’ land or in 
the ‘quantum’ of''compensation. `- 


2B. ‘The exercise of power. under. Sec. 30 
to refer the, dispute is discretionary, the Col- 
Jector may, but is not bound to, exercise that 
power. ‘The Supreme. Court ‘also did not, 
agree that the power under Section 30, has to, 
be exercised ‘on .a motion. within ‘the period 
prescribed by Section. 18 (2) of the Act and 
ruled that the powers. exercisable by the Col- 
lector. under. Section 18 (1) and, Section 30 
are distinct and may be invoked in- contin- 
gencies which, do not: overlap. It has, there- 
fore, tọ be heid that the Collector erred in 
rejecting the applications ‚ dated 12-9-1977: and 
30-11-1977..under Section ,30 of the Act as 
barred by.. limitation. , Mr. Medhi’s conten- 
tion that. the petitioner ig not a person inter- 
ested has also to be rejected being „contrary 
to the, principles of natural justice, equity, 
and good conscience and in view of the de~! 
finition of ‘person interested’ in Section 3 (b), 
of the Act to include all persons claiming an, 
interest in compensation to be made. on ac- 
count of. ‘acquisition under the Act. - i 


14. Mr. Homchoudhary. ‘rightly does not 
seriously; dispute that an application under 
Section 115 of C. P. C. is not ‘maintainable 
against the impugned order. . Under S. .115, 
CPC. the High Court may. call for . the 
record of any case which has been decided 
by any Court subordinate, to such High Court 
and in which no appeal. lies, thereto if the 
Court appears to have erred as -stated there- 
under. - But the Collector while considering 
an. application for . reference. “under Sec. 30 
may not be-regarded as.a. Court and hence 
no revision may lie.. The..great_divergency 
of judicial -opinion .as to whether the High 
Court has. jurisdiction to, revise. the ‘order, of 
the Collector when-he refused. to, refer: under 
Section 18 is known. .In Khetsides. ,Ganga- 
ram v. First L. A. Collector, Calcutta, 50 Cal 
WN 758.: (AIR. 1946.Cal 508) (FB),. Calcutta 
High Court. -held that-in, dealing with. an ap- 
plication under., Section, 18 -of the Act, . the 
€ollector’does:not' act:as a Court, and, even 
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if he does,hé-does not do so as'a Court sub: 
ordinate to the High Court. The - Madras 
view is that even if the Collector exercising 
his function under Section 19 although those 
functions are judicial functions, is a` Court, 
he is not a Court subordinate to the High 
Court and therefore no revision lies to High 
Court. Abdul Sattar v. Spl. Deputy Collec- 
tor, ILR 47 Mad 357 : (AIR 1924 Mad 442). 
In AIR 1960 Bom 499, Jankibai Tukaram y. 
Nagpur Improvement Trust it was held that 
a revision against an order rejecting an ap- 
plication. requiring the- Collector to make a 
Teference under Section 18 lies to the High 
Court and not to the Tribunal constituted 
under the Nagpur Improvement Trust Act, 
1936. In Kashi Prasad v. Notified Area of 
` Mahoba, ILR 54 All 282 : AIR 1932 All. 598 
Allahabad High Court held that the Collec- 
tor while acting under Section 18 is not a 
Court subordinate to the High Court within 
the meaning of Section 115, C. P, C. and the 
High Court has no jurisdiction to revise’ his 
order even if he improperly fails to make a 
reference or having made it withdraws it 
before ‘it has reached -the District Judge. 
This was followed in D. J. Bhajani Lal v. 
Secretary of State, 54 All 1085: AIR 1932 
All 568 (SB).. In Amar Nath v. Governor 
General, AIR 1940 Lah 299, Punjab High 
Court held that no revision lies as the Col- 
lector cannot be treated as a Court and a 
fortiori not subordinate to the High Court, 
Patna and Nagpur view also is that no revi- 
sion lies. 


15. I am inclined to hold that the Collec- 
tor while refusing to refer under Section 30 
of the Act, though acts judicially, is not a 
Court and, a fortiori, not subordinate to the 
High Court for the purpose of Section 115, 
C. P. C. -Hence the application under that 
section is not maintainable. 

16. As regards maintainability of the 
application under Article 227 of the Con- 
stitution Mr. Medhi submits that when an 
application under Section 115, C. P. C. is 
not maintainable the application cannot be 
converted into one under Article 227. He 
telies on Vishesh Kumar v. Shanti Prasad, 
(1980) 2 SCC 378 : (AIR 1980 SC 892) 
‘where it was held that a revision petition 
under Section 115 was a separate and dis- 
linct proceeding from a petition under Arti- 
cle 227 of the.Constitution and one could not 
be identified -with the other. Mr. Hom- 
choudhary however points out that in the 
instant case the question is not of conversion 
of a revision petition into one under Art. 227 
inasmuch as he has already invoked Art. 227 
in the alternative. The submission is ex facie 
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correct and the alternative application ‘unde 
Article 227 is therefore to bè disposed of 
Under that Article the High Court shall: hav 
superintendence over all Courtsand Tribunal 
throughout the territories in relation to whic! 
it exercises jurisdiction except over any Cour 
or Tribunal constituted by or under the lay 
relating to the Armed Forces. The Collec 
tor, acting under Section 30 of the Act i 
not excepted. In the instant case the erro 
of law as to limitation is apparent, ther: 
being no limitation prescribed ‘under Sec. 3 
of the Act. In Mrs. Khorshed Shapoor v 
Assistant Collector of Estate Duty, AIR 198% 
SC 775. it. was held that on acquisition of 
land the claimant has only one right, which 
is to receive compensation ` for the. lands al 
their market value on the date of the. rel- 
evant notification and it is this right which 
is quantified by the Collector under Sec. t1 
and by the Civil Court under Section 36 of 
the Act. The. claimant’s right to. receive com- 
pensation can be effectuated in Civil Court 
on reference under Section 30.of the Act 
The expression ‘person interested’ includes ail 
persons claiming interest in compensation to 
be made on account of the acquisition of 
land under the Act and a person shall- ‘be 
deemed to be interested in land if he has 
interest in an easement affecting the land. - If 
the averments made by. the petitioner are 
found to be correct, she.may as well be held 
to be a. person interested. The Collector 
while acting under Section 30 of.the Act bas 


‘the judicial discretion to refer or. not to refer, 


which surely concerns the rights. of the, peti- 
tioner; and the Collector forms a part of the 
infra-structure of the sovereign’s dispensation 
of justice, falling within the canopy of :, the 
Courts and Tribunals amenable to judicial 
supervision of the High Court. In AIR 1976 
SC 425 this principle was applied to an arbi- 
trator functioning under Section 10-A of the 
Industrial Disputes Act, The Collector’ having 
been a functionary under the Act, when his 
order is stained by an apparent error of law, 
and violation of the principles of natural jus- 
tice, it is amenable to judicial review under 
Article 227- In. Gian Singh Mann v.. The 
High Court of Punjab and Haryana, AIR 
1980 SC 1894 their Lordships. negatived . the 
contention that when there is: a. voluntary 
joint submission of an industrial, dispute to 
an Arbitrator named..by them under S. 10-A 
of the Industrial Disputes Act, he daes not 


function as a Tribunal and is not amenable 
to the jurisdiction of a Court under Art: 227 


or under Article 226, on the same ground 
In AIR 1968 SC 1481,. „the, Colector in, the 
matier of awarding compensation ‘under Bom- 
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bay Talukdari Tenure Abolition Act was Cases 


held to be a Tribunal. 


` 47. In the instant case the Collector erred 
in treating the, two applications, 4s objections 
under Section 9, and’ in rejecting the applica- 
tions as barred by limitation. These errors 
apparent have surely affected the peti- 
tioner’s right to receive compensation as 
Glaimed. She also has a right to her ap- 
plications to be considered according to law. 
The impugned order, therefore, has to be 
quashed, and I do so. The applications dated 
12-9-1977 and 30-11-1977 under Section 30 of 
the Act are remanded to the Collector to be 
disposed of according to, law ‘after notice to 
parties, The petition is allowed and the Rule 
is made absolute, but under the circumstances 
of the case, without any cost 


Petition allowed. 


AIR 1981 GAUHATI 77 
D. PATHAK, Ag. C. J. AND 
K. LAHIRI, J. : 
State of Assam, Appellant v. Nirode Ran- 
jan Dey, Respondent. 
_ - Govt, Criminal Appeal No.21 of 1980; D/- 
3-3-1981.% 


Foreigners Act (31 of 1946), Ss. 13, 14 — 
Foreigners (Restricted Areas) Order (1963), 
Para 3 — X, a British subject arriving in India 
with British passport and his arrival at place 
K (which was a restricted area) duly endorsed 
on the passport by the Officer in-charge — X 
staying openly at K and bona fide without 
knowing that such stay in K was prohibited 
by the Restricted Areas Order — If liable for 
violation of the Order — Mens rea, if neces- 
sary. 


Mens rea is an essential ingredient of the 
offences under Ss. 13 and 14 of the Foreig- 
mers’ Act in so far as they are applicable for 
violation of Para 3 of the Foreigners (Re- 
‘stricted Areas) Order 1963. 


On the facts of the case it was held that X 
had no knowledge that the place K was a 
“Restricted Area” or that he had to obtain 
a permit to stay there, that his residence at 
K was bona fide and that he was not guilty 
of the offence of disobedience of Para 3 of 
the Foreigners (Restricted Areas) Order 1963. 
1963 AC 160 (PC) and AIR 1971 SC 472, 
‘Rel. on, (Para 8) 


F Against judgment of M. A. Khalique, Judi. 





Magistrate, tst Class, Kokrajhar, D/- 1-7- 
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Referred: Chronological Paras - 
AIR 1971 -SC 472 : 1971 Cri LJ 509 6 
1963 AC 160 ; (1963}-2 WLR 42 : (1963) 1 
-AJl BR 223 (PC), Lim Chin Aik v. The 
Queen : z : 6 


S. A. Laskar, Public Prosecutor, Assam, 
for the State; B. K. Das and B. C. Das, for, 
Respondent. . 

LAHIRI, J. :— This is an appea! against an 
order of acquittal. The respondent was pro- 
secuted under Section 14 of the Foreigners 
Act, 1946 for alleged violation of para 3 of 
the Foreigners (Restricted Areas) Order, 1963 
(as amended). 

2. The following facts are not disputed 
by the parties: (1) That the respondent is a 
British citizen; (2) that he had a valid British 
passport permitting him to visit India; (3) the 
passport carried with it a request from the 
secretary of State, in the name of Her 
Majesty, to allow the holder of the passport 
to move freely without let or hindrance and 
to afford the holder every assistance and pro- 
tection which he might stand in need; (4) the 
respondent upon arrival at Kokrajhar in 
Assam on 6-10-1978 presented himself at the 
police station with the passport, to disclose 
his arrival; (5) in turn, the officer-in-charge 
of the police station endorsed on the pass- 
port as “Reported his arrival at Kokrajhar 
town on 6-10-78. Sd/- D. N. Pator, Officer- 
in-Charge, Kokrajhar Police Station”; (6) that 
the respondent was never informed, appris- 
ed or notified at any time by the said police 
officer or any Law Enforcement Officer or 
the Superintendent of Police, Goalpara, 
that any “permit” was necessary for his 
stay at Kokrajhar (Assam); (7) he lived 
openly, never in a secretive, stealthy, fur- 
tive, clandestine or hidden- manner. In fact, 
he purchased a parcel of land at Kokrajhar; 
(8) however, on 23-7-79 an’ ejahar was lodg- 
ed by Shri Debendra Chandra Das, Inspector 
of Police, Kokrajhar that the respondent 
had entered India on a valid passport but 
was unauthorisedly staying at Kokrajhar 


town without “a restricted area permit” from 
the authority, purchased land and construct- 
ed a house, as such, he was liable to be 
prosecuted under S. 14 of the Act; (9) not- 
withstanding anything contained in the 
Foreigners (Exemption) Order, 1957, no 
foreigner can enter into or remain in the 
“restricted areas” without a permit; (10) that 
Kokrajhar is within the “restricted area” 














- reflecied in the First Schedule to the 
said “Order”; (11) that the respon- 
dent was tried and acquitted by an 


order dated 1-7-80; (12) that the plea of the, 
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valid passport, checked in the police station 
whereupon - the . Officer-in-Charge. endorsed 
his passport, but was. never told that he was 
to obtain any permit for his stay at Kokraj- 
har. He claimed that he had no know- 
ledge about ‘the “Order” and/or the‘ neces- 
sity of any permit to enter Assam. In’ short, 
he pleaded and peeved absence of guilty 
mind, ...- 

- 3, We sitirdly agres: with Mr. S. A. 
Laskar, learned Public Prosecutor, Assam, 
that the. impugned judgment of ‘acquittal 
suffers ` from ' various. . infirmities. But- the 
crucial question is whether the- order of 
acquittal requires interference at this endon 
the acknowledged facts of ‘the case It is 
not disputed -by the learned Public Prosecu- 
tor fhat the ‘respondent exhibited `- open, 
candid and straightforward compartment and 
there was no inkling of secretive, - hidden, 
concealed, covert, clandestine or veiled’ con- 
duct shown. by the respondent.. It is also not 
disputed that. the respondent had no mala 
fide intention. In fact he was misled by the 
Officer of the Law wlio ‘assured him that 
he wasi free-to stay at Kokrajhar. The 
learned counsel’ for the parties agree’ that 
‘mens rea’ is 'an essential constituent of the 
offences under Ss. 13 and 14 of thè Foreign: 
ers Act, in so far as they are applicable for 
violation “of the’ Foreigners (Restricted Areas) 
Order,’ 1963." 7 ` 


4, ‘In the jungle ` of laws’ it ‘is ‘well-nigh 
impossible"to know “all ‘laws, and ‘one cannot 
see the Wood for the forest: What about a 
foreigrier who’ arrives with’ a genuine | ‘pass- 
port? ‘He is not’ supposed ` to know the 
ancillary, laws made in the’ ‘form of ' Ordérs, 
‘Rules and Notifications and/or constructions 
and restrictions imposed by them. Tt is true 
that they are supposed to know the provi- 
sions of “the Foreigners Act. However, if 
there are Orders, Notifications, Rules, ‘made 
under “the “Act” there “iust ‘exist some 
mechanism to inform them’ about the exist- 
ence of the delegated legislations, on’ ' thein 
arrival’ ‘The’ gravamen of thé charge against 
the respordént is violation of a restriction 
imposed by ‘para'3 of the’ “Order”, made 
under: Section 3 of “the Act”. It- follows, 
therefore, that -it ig -not the casé of direct. or 
positive violation of “the. Act” -but thati of 
a prohibition contained ‘in a delegated- legis- 
lation. “The Order”: itself: does not: provide 
for any penalty but : the’ provisions: .‘of iS. -3 
read with'Section 14 of the Foreigners Act 
make’ a person’ liable: for violation ‘of - the 
prohibition: imposed: by ‘and | under “the 
Order”. Interestingly, even the Officer-in- 
Charge of the. Police Station‘ had- no. know- 


State of Assam v. Nirode Ranjan- 
accused was that. he-came : to -India on:a: 
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ledge about: the restrictions. imposedi:by and 
under Ci. 3 of the “thé Order”. The: con= 


duct of the Police Officer in making , the. en- 
dorsement ‘on ‘the passport and ‘not ` asking, 
the respondent to leave’ ‘Kokrajhan’ “forthwith ' 
is sufficient to show that” ‘even a “'policenian’ 
did‘ not know the’ existence of such’ restric- 
tion: Therefore,’ on the facts ‘and  circuni- 
stances of the case‘ ard’ in the setting, il is 
not possible to convict the respondent’ undep 
Section 14° of the Foreigners Act i 


`S. The offence under’ S, .-14' is ganititisbie 
with’ imprisonment which may extend: to 5 
years with. fine. . Section‘ 13. of “the - Act” 
clearly shows that “mens‘ rea”? is et 
Let us- assume ‘ that.-the provisions - of S 
of “the Act” read with . parai 3- of: is 
Order” create crime: of ‘absolute -Prohibition 
(or strict .. Hability) and examine whether 
“mens rea” is a constituent of the offence 
or not. 

6. That ‘proot’ of’ ‘the’ ““existefice of a 
guilty mind is'an' essential ingredisht of a 
crime, is not at all in doubt. The problem 
is the extent to ,which the said. rule | is ap- 
plicable in the case of. offences , created by 
Statute: or statutory instrument. , “There isa 
presumption that ‘mens rea’ or evil. intention 
or knowledge of the Tee of the 
act: 'is-an eŝsential' ingredient ` in“ every ‘of- 
fence;’ however} ” the’ presumption is‘ liable’ ‘lo 
be ‘displaced ' either'iby’ the’ words “of the’ stä- 
tute’ creating 'thé' ‘offénice ‘or by the’ subjèct- 
matter with which it”dèals ‘with ` and’ ‘both 
tust be ‘considered together.’ v: We." have 
stated” that’ Section 13 of “the Act” “clearly 
inanifests' that ‘hetis Téa’ ‘is’ undoubtedly'ah 
ingredient ` of ‘the’ ‘offencé.'’ The ‘contravention 
of ‘Sec.’ 14 ‘is ‘punishable-with’ long tefm''im- ' 
prisonment. As such, we conclude that’ the 
contravention contemplated in S. 14 of-“the 
Act’, „must be read as. “knowingly contra- 
venes”. It is. of the utmost importance fon 
the protection “of the liberty of the,, subject 
that the Court should always bear in mind 
that unless a statute either ‘clearly’ or by ne- 
cessary “implication ‘rules’ out “mens. rea” as 
a constituent part'of a` crime'‘an' accused 
shotld not be found guilty of an ` effence 
against the criminal law‘‘unless’ he has got a 
guilty mind. ` However;''there aré | certain 
exceptions like the’ 'statutes regulating public 
welfare” in respect of’ some’ particular: ` acti- 
vities, ' ê. 8.5 statutés regulating ' ‘the’ sale of 
food and drink etc. In such offences-’-of 
public welfare. nature it can be, and frequent- 
ly, has, þeei , inferred that, "the | legislature in= 
tended ihat such activities should be ‘carried 
out_under conditions of strict ‘liability. The 
presumption is that thé-:statute.or ‘atatutory 
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instrument- can - be -effectively ‘enforced only 
if those in-charge of the relevant- activities 
are made responsible for seeing ‘that they’ 
àre ‘complied with:-:'When such’ presumption 
is to ‘be inferred, it’ displaces - ‘the ordinary 
presuniption -of ‘mens. rea’. `- However; the 
present offence does-not belong to that class 
or. of that nature. We, are of the opinion 
that where it .can be shown that the .imposi- 
tion of strict. “liability would. result in the 
prosecution and conviction of a class of 
persons whose conduct could not in any 
way affect the observance of the law, even, 
where the Statute is dealing with great social 
evil, strict liability is not likely to be in- 
tended unless the legislature clearly speaks. 
otherwise. The avowed object of 
Order” is prohibition. of persons from entes- 
ing in certain areas, but there is. nothing 
that a, man can do about it if, before com- 
mission of the offence, there is no practical 
or sensible way in.which he.can ascertain. 
whether his entry is permissible or not. In 
Lim Chin Aik v. The. Queen, 1963 AC. 160 


(PO), a similar question cropped up as to 


whether ‘mens rea’ was a necessary ingre- 
dient ‘of an offence-‘under the Immigration 
Ordinance, 1952 of the: State of Singapore 
and: it has ‘been held ‘that ' “mens Tea” is a 
constituent part of such a crime.’ The ac- 
cused ' was acquitted as he had - ño- “guilty 
mind”. In Delhi Administration v.: Moham- 
mad Iqbal; AIR 1971 SC 472, the question 
was whether “mens rea” -was an ingredient 
of an offence: under Sec, 14 of “the Aa” 
and their Lordships observed (at | p. AB)» 


“The ‘present case falls within ` a. short. 


compass. The charge .is that by failing to, 
obtain a residential permit the respondent 
contravened: the provisions of R. 7 (2) of 
the Foreigners, Order... His failure to obtain 
the residential permit as well, 28. his contra- 
vention of the Foreigners , Act suffices to 
hold that not only he had. ‚mens rea but he 


was guilty of an offence in contravention of 
Rule 7. 2) of the. Foreigners ; Order,- . 1948 
and S.--7 (2) of ae Foreigners Act.” - 
, Œmphasis added) 
It follows- iaoe that. mens rea is. an 
essential: element of such offences.. - . 
7. We-do not propose to ` express A 
opinion in regard to the other- pen 
created under the ‘Foreigners Act, : but we 
propose to confine ourselves -iù | respect of 
the offence created by para 3 ‘of the Ordi" 
naice and hold that ‘mens ` reais a neces- 
sary ingredient of the offence. If a’ person: 
unknowingly ‘steps inside a restricted area 


in good faith --and ‘without’ any aulterfee 


motive, in our opinion, does not ‘commit: an 
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“the ` station immediately on Pus arrival | and got 
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offence under ICE 3 ‘ofthe’! Ordér” in the 
absence of a. guilty intent. f 

-8 On appraisal of‘ the . entire evidence 
Gn‘ record i we ‘conclude that in. the ‘instant 





.9.° Upon. the whole we find no ground to 
interfere. with the order of acquittal and 
accordingly we dismiss the appeal. 


10. Now comes the question of a further 
order before ig a with the records. The 
respondent cannot be allowed to stay with- 
out a valid., permit. required “under “the 
Order”. He. must leave the restricted area 
forthwith., Mr. B. K..Das, learned counsel 
for the respondent submits that, the respon- 
dent. shall quit the Testricted area no sooner 
he is delivered back his “passport by the. 
learned . Magistrate. and/or the police officer. 
Accordingly,, we direct the learned Magis- 
trate to return the passport: of the respon- 
dent.. If the passport is not with the Court, 
the.. learned - Magistrate, shall call for the 
same and cause it to. be returned, to the re- 
spondent forthwith. On receipt of the pass-. 
port the. respondent shall leave Assam on the, 
very date, he receives: it, If he stays . back 
beyond .24 hours he may be liable to mo 
cution under S. 14 of. the, “the Act” . 
with para 3 of “the. Order”. 


ae “appeal dismissed. 
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` B. L. HANSARIA, J. 
Jagat ` Upadhyaya etc., Petitioner v. The 
. Secretary,. Mahkuma Parishad, Kokrajhar 
and others, Respondents. 
Civil Rules Nos. 403 and 495 to 497 of 
1973, D/- 26-2-1981. 
_ > Assam Panchayat (Financial) Rules (1966), 
R. 65A (5) (a) — Determination of lease 
and resale of market — Rule permits reali- 
sation of loss sustained on resale as arrears 
of land revenue and ‘not unpaid kist money 


as such. (Paras 4, 5) 
` B. Sarma, for Petitioner; D. Konwar, 
Govt. Advocate, for Respondents. 


ORDER :— All these Civil Rules are di- 
rected against the attempts to realise the 
arrears which according to respondent No. 1 
had accrued on account of settlement taken 
by the petitioners of Daily Bazars for the 
year 1968-69. The facts in. Civil Rule 
No. 495/73 alone may be noted which would 
throw light on the nature of the controversy. 


2. What happened was that the peti- 
tioner in this case submitted tender from 
Bijni Hat for the year mentioned above. 
There is a specific averment in the petition 
that in the tender it was stated that tolls 
will stand increased and tenders should be 
submitted keeping in view that aspect of the 
matter. Accordingly this petitioner submit- 
ted tender of Rs. 17,666/-. His further case 
is that he could not realise tolls at the en- 
hanced rate as the shopkeepers refused. to 
pay the same. This fact was brought to 
the notice of Mahakuma Parishad who took 
some steps which proved abortive. The 
petitioner however paid first two kists but 
failed to pay the 3rd and 4th kists due on 
{6-2-69 and 16-5-69 amounting to Rupees 
8,833.00. He requested the authority for 
remission, -though assurance was given 
‘nothing materialised. Ultimately Secretary 
of the Parishad (respondent No. 1)- request- 
ed the S. D. O. to realise the unpaid  kists 
money as arrears of land revenue. A 
Bakijai case was accordingly started in 
which it was prayed to strike off the case 
on the ground that the petitioner could not 
collect tolls for various reasons. This pra- 
yer was not acepted by respondent No. 3 
and so ‘the petitioner has approached this 
Court. 


3. It is submitted by Shri- Sarma that 
proceeding in question is not tenable in law 
inasmuch as under the rules and the terms 
of the lease deed what could be realised as 
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arrear of land revenue is -the loss sustained 
on the resale of market. A perusal of the 
lease which appears at Annexure. ‘B’ of the 
Assam Panchayat (Financial) Rules, 1960 
would bear the submission of Sri Sarma. 


- Rule 65A (5) (a) of the aforesaid Rule is 


more specific, it had read: 


“When a lease becomes liable to deter- 
mination in consequence of the infringement 
by the lessee of any of the terms of the 
lease, the hat shall without undue delay, be 
framed out, by publication in the manner 
laid down in the preceding sub-rules. If the 
price fetched at such resale does not cover 
the balance of the rent payable by the de- 
faulting lessee, the Mahkuma Parishad shall 
at once proceed to request the Deputy Com- 
missioner or the Sub-Divisional Officer, as 
the case may be, to take action for the re- 
covery of the amount of the loss from the 
defaulting lessee or his surety if any as ar- 
rears of land revenue unless the amount 
deposited by the lessee under sub-rule (6) or 
the residue if any is suficient to defray the 
amount of loss.” 


4. It may be stated that a similar provi- 
sion finds place in R. 28 (7) of the Assam 
Panchayati Raj (Administration) Rules, 1173. 
These provisions clearly show that once a 
lease becomes. liable for determination, the 
hat in question has to be resold without 
undue delay by public auction. If the price 
fetched in the resale does not cover the 
balance of the rent the amount.of the loss 
can be realised as arrears of land revenue. 
It is nobody’s case that the hat in question 
was resold and what is attempted to be 
realised through the Bakijai case is the loss 
sustained on resale. Learned Govt. Advocate 
appearing in the case has however submitted 
by relying on the records submitted by the 
Mahkuma Parishad that this petitioner had 
continued the possession of the market till 
end of the period; and there sale was not 
undertaken on the assurance given by the 
petitioners that he would pay the entire kist 
money along with the 4th kist which was 
due on 1[6-5-69. As such, according to 
learned Govt. Advocate, it was this assur- 
ance of the petitioner which had stood in 
the way of resale. Really there is no affida- 
vit on behalf of- Mahkuma Parishad making 
this averment. Nonetheless even if what is 
stated by the learned Advocate is. accepted 
to be the factual position, the legal hurdle 


remains to be crossed by the - Mahkuma 
Parishad. As has already been- noted, 
Rule 65A, (5) (a) (supra). in term permits 


realisation -of the loss sustained. on ‘resale as 
arrears of laná revenue, and, not the. kist 


“bet - 


money as such.. Had a plea of estoppel 
been. taken by filing counter affidavit, this 
‘point would have merited further scrutiny, 
but in the absence of the same, I do not 
propose to enter into this controversy. 

5. This being the position, the starting 
of the Bakijai case to realise the unpaid kist 
money as arrears of land revenue cannot be 
upheld; and as such the same has to be 
quashed, which I hereby do. 


6. The facts in the other case are almost 
similar except that in Civil Rules 496 and 
497/73 the petitioner had not paid any kist 
money. Whether the kist money was 
in full or part, it is open to no doubt that 
the machinery available for realising certain 
dues’ as arrears of land revenue could not 
have been legally set 
anything more to recover unpaid kist money. 


7. The result is that all these petitions 
are allowed and the orders impugned therein 
stand quashed. It would be open to re- 
spondent No. 1 to take recourse to such 
other proceeding as may be legally available 
to it to recover the dues in question subject 


to just and legal exceptions. 
Petitions allowed. 


AIR {981 GAUHATI 81 
D. PATHAK, AG., C. J. AND 
K. LAHIRI, J. 

Dilip Kumar Rajkhowa, Petitioner v. Dis- 
trict Magistrate, Nowgong and others, Re- 
spondents. 7 

Civil Rule No, 61 (HC) of 1981, D/- 19-2- 
1981. 

(A) National Security Act (65 of 1980), 
S. 3 (2) — Detention — Based on incorrect 


and inaccurate statement and without con- 
sidering most material and- vital fact — 
Detention is illegal. (Para 5) 


(Œ) National Security Act (65 of 1988), 
6. 3 (2) — Detention for security of State 
and/or public order — Held, on facts, 
grounds were irrelevant. 


The petitioner was detained for the secu- 
tity of the State and the maintenance of pub- 
lic order. The grounds speak about the 
protest of the petitioner and others to the 
Deputy Commissioner not to distribute land 
to landless people with an appeal to stop 
distribution of land and mobilisation to con- 
tinue agitation till all the foreigners are 
deported from the soil of Assam. . 
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due - 


in motion without: 


- missioner, Nowgong protesting against 
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- Held, grounds could not have any nexus 
with the object of detention and hence 
detention was based on irrelevant grounds. 


' . (Para 5) 
Cases Referred : Chronological Paras 
AIR 1979 SC 447: 1979 Cri LJ 203 4 
AIR 1975 SC 728:1975 Cri LJ 607 4 
AIR 1974 SC 2353 4 
AIR 1972 SC 2132 3, 4 
AIR 1968 SC 1303: 1968 Cri LJ 1490 3 
AIR 1943 FC 72:44 Cri LJ 719 3 


R. C. Choudhury, S. N. Medhi, B. P. 
Borah and P. Pathak, for Petitioner; D. N. 
Choudhury, P. Prosad, A. K. Choudhury, 
Govt. Advocates, Assam, for Respondents. 

ORDER :— This is a habeas corpus peti- 
tion where the detenu has been detained 
under S. 3 (2) of the National Security Act, 
1980, with a view to “preventing him from 
acting in a manner prejudicial to the secu- 
rity of the State, the maintenance of public 
order”. The petitioner was furnished with 
a copy of the grounds. The first three 
grounds read as under: 

“Grounds of detention of Shri Dilip Raj- 
khowa, S/o Bishnu Rajkhowa, Village Telia- 
gaon, P. S. Nowgong, Dist. Nowgong 
(Assam). 

1. You as an active member of Jatiyata- 
badi Dal, Nowgong branch attended a num- 
LN, 
ber of meetings of the J. B. D. and empha- 
sised the need to form branch committees 
of the District at different places of the 
District and actively mobilising the people 
to be united under the banner of the J.B.D. 
to launch agitation on the foreigners issue. 
Soon after beginning of the current agitation’ 
for which an order for your detention under 
P. D. Act was issued by the District Magis- 
trate, Nowgong on 18-4-80 for your prejudi- 
cial activities, but you remained absconding 
to avoid detention. 

2. On 9-9-80 you along with others sub- 
mitted a memorandum to the Deputy Com- 
dis- 
tribution of land to landless people and ap- 
pealed to stop distribution of. land. 

3. Immediately after the failure of Delhi 
talk, you with firm determination actively 


‘mobilised the Jatiyatabadi Dal/Yuba Chatra 


Parishad to continue the agitation till all 

the foreigners are deported from the soil of 
Assam.” 

(Emphasis added) 

2. Mr. R. C. Choudhury, the learned 


_ counsel for the petitioner submits that the 
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grounds are vague, irrelevant and non- 
existent; the grounds Nos. 1, 2, 3 are vague 


and irrelevant, ground No. 1 is factually in- 
correct as well. The learned counsel further 
submits that the subjective satisfaction of 
the detaining authority was vitiated for non- 
consideration of material facts and consid- 
eration of non-existent facts; none of the 
grounds touches the fringes of the first of 
the three concentric circles or “the smallest 
circle” namely, “the security of the State” 
for which as well, the petitioner is being 
detained. The State refutes the contentions. 


3. The petitioner made representation 
wherein he took up the plea that he had 
never absconded ‘to avoid detention’ as al- 
leged in ground No. 1. He has stated in 
his representation as well as in his writ ap- 
plication’ that he attended his office regularly 
during the period in question. He stated 
categorically that his office Attendance Regis- 
ter would show that he was regularly attend- 
ing his office. He averred in para 8 of his 
petition as under :— 

“That your petitioner begs to state that 
the ground No. 1 is factually not correct. 
The same is vague and irrelevant and is 
devoid of basic facts and material particulars 
EN, The petitioner begs: to state further 
that he is an employee of the Assam Electri- 
city Board, Nowgong and at the relevant 
time was working in the office regularly till 
his arrest on 2-1-81. The Office Attendance 
Register will show that the petitioner was 
regularly attending his office.” 

(Emphasis added) 

We have perused the return made by the 
State and do not find that the allegations of 
the petitioners were refuted. There is no 
statement that the petitioner did not attend 
his office till his arrest on 2-1-81 nor is 
there any assertion that the Office Attendance 
Register of the petitioner does not reflect 
his attendance during the period. The State 
produced before us the materials on which 
the District Magistrate had formed his sub- 
jective satisfaction, namely, the police report 
styled as ‘dossier. On perusal thereof we 
find that the dossier clearly shows that the 
first detention order had been revoked by 
the Government before making of the pre- 
sent detention order. . Further we are 
astounded to note that the accusations refer- 
- red in A in Ground No, 1, namely, that 
the petitioner being an active member of 
Jatiyabadi Dal, Nowgong branch had attend- 
ed a number of meetings of the J. B. D. 
emphasised the need to form branch com- 
mittees of ie District at different places of 
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the District and had actively mobilised the 
people to be united under the banner of the 
J. B. D. to launch agitation on the foreigners 
issue, are conspicuously absent. It follows 
therefore that the understructure of ground 
No. 1 was installed on incorrect or iñaccu- 
tate statement. We recall Tyson Edward’s 
quip “Accuracy is the twin. brother of 
honesty; inaccuracy is a near kin to falsehood.” 
Even though the above statement is not true 
for all occasions, we feel that the statement 
has some relevancy while considering the 
grounds of detention under the Preventive 
Detention Laws. Introduction of non- 
existent material particular in a ground -im- 
pressed in the detention order is a serious 
remiss in “preventive detention” says trial, 
that -takes away the precious right called 
“freedom”. 


The alleged activities have nexus with the 
object of detention. Itis difficult to predicate . 
that the activities had no strong influencing 
effect to bear up and contribute to the cre- 
ation of “the subjective satisfaction” of the 
detaining authority. The final authority to 
form the requisite opinion rests with the 
Government or the officer authorised; this 

Court is not an appellate authority to con- 

sider “the sufficiency of the grounds”. How- 

ever, detention without a trial merely on the 

subjective satisfaction is a serious matter. 

“It must require the closest scrutiny of 
the material on which the decision is form- 

ed, leaving no room for errors, or at least - 
avoidable errors”; as ruled in Rameshwar ‘Lal 

Patwari v. State of Bihar, AIR 1968 SC 
1303. Their Lordships. heavily relied on 

Keshav Talpade v. Emperor, (1943) 5 FCR 

88: AIR 1943 FC 72 and observed (at 
p. 1306) :— 

“sue The detaining authority gave 
here “two grounds for detaining the peti- 
tioner. We can neither decide whether these 
grounds are good or bad, nor can we at- 
tempt to assess-in what manner’ and to what 
extent each of these grounds operated on 
the mind of the appropriate authority, and 
contributed to the creation of ‘the satisfac- 
tion on the basis of which the detention 
order was made. To say that the other 


ground, which still” remains, is quite sufi- 
cient to sustain the order, would be to sub- 
stitute an objective judicial test for the sub- 
jective decision of the executive authority 
which ig against the legislative policy under- 
lying the statute. In such cases, we think 














the position would be the same as if one of 





these two grounds-was irrelevant for the 
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purpose of the Act or was wholly illusory 
and this would vitiate the detention order 
as a whole.” 











; (Emphasis added) 
The principle is the law of the land as the 
Supreme Court has confirmed the rule. In 
Mintu Bhakta v. State of West Bengal, AIR 
1972 SC 2132, the petitioner had in his rẹ- 
presentation as well as in the writ petition, 
contended that on the date of the incident 
upon which the detaining reached its sub-- 
jective satisfaction as to the necessity -to 
detain him, he was actually in police custody 


and the only answer to such specific defence 
of the petitioner was a bare denial of the 
facts and the allegations asserted by the 
petitioner. The allegations of the petitioner 
made twice were not answered by cogent, 
proper or adequate material to disprove 
them. On the basis thereof their Lordships 
have held that the allegations remained un- 
answered and must consequently be accept- 
ed in the absence of any cogent reply there- 
to, one of the grounds of detention was 
found factually baseless and the whole order 
of detention was declared invalid. The 
above principles of law have been reiterated 
by their Lordships in a catena of cases. 


4. While considering the second sentence 
of Ground No. 1 marked B, we find that 


the allegations are not wholly correct. The 
allegation in B is that the petitioner “re- 
mained absconding to avoid detention”. It 


is a serious allegation as an abscondence to 
avoid detention order is a strong circum- 
stance. The petitioner questioned the cor- 
rectness of the statement not in a negative 
and bald manner but in a positive and as- 
sertive words that at all relevant period, he 
worked in the A. S. E. B. Office regularly 
till his arrest on 2-1-81 and the office 
attendance register would show that he had 
regularly attended his office during the 
period. These were .asserted twice, once in 
his representation and then in para 8 of the 
writ petition (quoted above). The return 
submitted by the successor to the detaining 
authority contains a vague reply to the as- 
serlions. The respondent admitted that the 
petitioner was an employee of the Assam 
' State Electricity Board, Nowgong, but no- 
where stated that the petitioner did not 
attend his office during the period, nor is 
© there any assertion in the return that the 
attendance register does not show regular 
attendance of the petitioner during his alleg- 
ed abscondence. The return is neither 
cogent nor proper or adequate to disprove 
the specific allegations made twice by the 
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petitioner. “Such a vague answer is neither 
a proper nor an adequate ‘reply in disproof 
of the specific allegation made twice by the 
petitioner. That allegation, therefore, re- 
mains unanswered and must consequently 
be accepted in the absence of any cogent 
reply thereto” vide Mintu Bhakta (supra). 
We reach the same conclusion. Accordingly 
we are constrained to hold that Ground 
No. 1 is illusory or non-existent. 


Further, Ground No. 1 clearly indicates 
that the petitioner remained absconding to 
avoid the order of detention which is a 
very grave and serious allegation. We are 
taken aback to note from “the Dossier” 
produced by the State that the petitioner 
was not “absconding on the date”, as his 
earlier detention order had been revoked by 
the Government. The fact that the peti- 
toner was absconding to avoid service of 
his detention order was undoubtedly a vital 
and material fact likely to influence the 
mind of the authority whereas factually he 
was not an absconder on the said date. The 
petitioner contested the correctness of the 
statement and claimed that he was never an 
absconder. The said vital and material 
fact was not considered by the detaining 
authority. If such material and vital facts 
likely to influence the mind of the authority 
were not placed before or considered by’ the 
detaining authority, it must be held that 
there was non-application of mind to the 
most material and vital facts vitiating the 
requisite satisfaction of the detaining auth- 
ority and rendered the. detention invalid and 
illegal, as held by the Supreme Court in 
Ashadevi v. K. Shivraj, AIR 1979 SC 447, 
Shaikh Nizamuddin v. State of West Bengal, 
AIR 1974 SC 2353; Suresh Mahato v. Dis- 
trict Magistrate, Burdwan, AIR 1975 SC 
728. . 


5. In the result, we have no hesitation 
in arriving at the conclusion that the under- 
structure of Ground No. I was based on 
non-existent and illusory material, - installed! 
on incorrect and inaccurate statements and 
the authorities left out the most material 
and vital fact that the petitioner was noti 
“absconding”. Under the  circumstances,! 
when the ground is illusory the order of' 
detention must be declared illegal and this 


has vitiated the order of detention as well. 


Grounds 2 and 3 speak about the protest of 
the petitioner and others to the Deputy 
Commissioner not to distribute land to 
landless people with an appeal, to stop dis- 
tribution of land and mobilisation to conti 


nue agitation till all the foreigners are deport 


- there being no material to hold 


other case, 
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ed from the ‘soil of Assam. 
strained to hold that the grounds cannot 
have any nexus with the object.of detention, 
namely, the security of the State and/or 
public order, Accordingly, we conclude 
that the detention was based on irrelevant 
grounds. 


6. ~Fhe_purpose of detention is for “the 
security of the State” and “public order”. 
“We have scrutinised all--the_ grounds. We 


have taken into consideration 1 the picturesque 
motion of three concentric circles, the 
dimension of gravity and extensity: of the 
acts, the potentiality of the acts, the nature 
of operafions and the physical impact on the 
community, to arrive at the conclusion that 


none of the grounds attract the expression 
“the security of the State’ contemplated 
under “the Act”. There is no allegation 


that the acts were intended to overthrow 
Government or waging war or rebellion 


‘against the Government, or disclose facts to 


bring the case within the purview of the ex- 


pression “security of the State”, although 
some of the grounds do attract “public 
order”. However, when the detention is 


for “the security of the State” as well and 
that the 
detention could be ordered for the said pur- 
pose, we conclude that the order of deten- 
tion is bad. 

For the foregoing reasons, we allow the 
petition, make the Rule absolute and direct 
ihat the petitioner be released forthwith un- 
less he is wanted in connection with any 


Petition allowed. 
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Prabin Barua, Petitioner v. State of 


- Assam, Opposite Parties. 


Civil Rule No, 477 of 1979, DJ- 5-1-1981. 


(A) Assam Panchayati Raj Constitutior 
Rules (1973), R. 47 (2) — Notice of no con- 
Gdence — It is not necessary that notice 
should contain reasons fer tabling no con- 
fidence motion. - - (Para 3A) 

(B) Assam Panchayati Raj Act (11 of 
4973), S. 17 (5) - Casting of vote by 
President — Requirement of S. 17 (5) cax- 


` got be applied to a meeting held for con- 


sideration of no-confidence motion. 
(@ara 4) 
(C) Assam Panchayati Raj Constitution 
Rules (1973), R 47 2) — Meeting held for 


BY /AY/C730/81/MBR > =: 


Prabin Barua v. State of Assam 


We are con-- 


' AL R. 


‘dealing witk no-confidence resolution 
Ex-officio councillors not notified about 
meeting — Meeting is vitiated. 

(Paras 7, 8) 


Cases Referred: Chronological Paras 
AIR 1971 Assam & Naga 163 3 

B. K. Das and B. C. Das, for Petitioner; 
A. M. Mazumdar, S. Latiff and D. N. Kon- 
war, for Opposite Parties, 

ORDER :— The petitioner was elected as 
a Councillor to the Tezpur Mahakuma Pari- 
shad, for short the Parishad from the Bor- 
bhogha Gaon. Panchayat in the last election 
held for the councillors to the Parishad. He 
was subsequently elected as the Chief Ex- 
ecutive Councillor of the Parishad in -the 
first meeting held on 1-3-79. 14 Councillors 
thereafter addressed a communication to the 
Chairman- of the Parishad on 22nd Sep., 
1979 making certain allegation against the 


petitioner and demanded that he should face * 


a no confidence motion. A meeting was 
accordingly convened on 16-10-79 to discuss 
about. the proposed motion. In the meeting 
41 Councillors including the President of the 
meeting were present; and 27 persons cast 
their votes in favour of the no confidence 
motion which was therefore taken to have 
been passed by the Parishad. . The Govern- 
ment thereafter notified on 3-11-79 that the 
petitioner had ceased to hold office of Chief 
Executive Officer due to the passing of no 
confidence motion against him. This noti- 
fication has been challenged by the peti- 
tioner by this appication under Article 226 
of the Constitution. 


2. Sri Das has urged three points in the 
main on behalf of the petitioner. (1) The 


- Notice by which the meeting in question was 


convened was not legal inasmuch, as require- 
ments of R. 47 (2) of the Assam Panchayati 
Raj Constitution Rules, 1973, for short the 
Constitution Rules, were not complied with. 
(2) The President of the meeting could not 
have cast his vote in the first instance and if 
his vote is excluded, the number of persons 
supporting the resolution would fall short of 
2/3rds members present in the meeting, which 
is the minimum percentage required for car- 
rying a no confidence resolution. (3) As 
notices of the meeting were not served on 
the ex-officio Councillors of the Parishad, the 
meeting was altogether vitiated. 


3. Though apart from these grounds, it 


1 


has also been submitted by Sri Das that ihe - 


motion was not carried by two-thirds of the 
members present.in the meeting, this point 
is ultimately not pressed, because two-thirds 
of 41 being 27 1/3, the figure rounded --up 


=: has to- be taken. as: 27.-and not: 28:; This-is. `- 
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the view expressed in .Samiruddin v. SDO; 
AIR 1971 Assam & Naga 163. 

3-A. The first submission of Sri Das as 
mentioned above cannot be accepted as the 
notice convening the meeting did say that it 
was to discuss “about the no confidence 
motion against the Chief. Executive Coun- 

or of Tezpur Mahkuma Parishad”. What 

ule 47 (2) of the Constitution requires in 
this regard is to state the “purpose of the 


eeting”; and the notice does spell out the . 


urpose, It is not necessary according to 
me that the notice should also contain the 
reasons because of which no confidence 

otion was tabled. 
4. I would not also agree with the se- 
cond submission of the learned counsel 
which is related to the casting of vote by 
the President. Sri Das has however built 
up this argument on the basis of Sec. 17 (5) 
of the Assam Panchayati. Raj Act, 1972, 
hereinafter called the Act, the relevant por- 
tion of which states that the President shall 
not cast his vote at the first instance, but 
when voting is equal, he shall have a casting 
vote. This provision gets attracted in the 
conduct of business of the~Mahakuma Pari- 
shad by virtue of S. 27 (5) of the Act. The 
learned counsel has also placed reliance on 
Rule 47 (6) of the Constitution Rules, 
which read as a whole would show as per- 
the counsel, that the President functions 
` more or less as a Returning Officer. The 
requirement of Sec. 17 (5) noted above can-. 
mot be applied in my opinion to the meeting 
of the type we are considering because Sec- 
[tion 17 (5) visualises casting of vote in case 
of tie, whereas in case of ‘no confidence, 
two-thirds of the votes is the minimum which 
is required to carry out the motion. So, 
there would be no necessity to break a tie 
to carry a no confidence resolution. Exclu- 
sion of President of the meeting, who almost 
in every case would be a Councillor, from 
having a right of vote in such an important ` 
matter, which would be the result if sub- 
mission of Sri Das were to be accepted, 
cannot be conceded as the provisions relied 
on by Sri Das do not irresistibly lead to this 
conclusion because’ Rule 47 (b} does visua- 
lise voting by each councillor. : 


It is worth pointing out that S. 27 (5) of 
the Act has spoken of application of provi- 
sions inter alia of S. 17' (5) mutatis mutandis 
‘only meaning with necessary changes. So 
where context requires a departure from the 
rule contained in S. 17 (5) is permissible. 
t cannot be denied that a:no confidence re- 


lution is a very important event and every. ` 
uncillor,. even if he happens,.to: be. ' Presi: =. 
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dent of the meeting must be allowed to have 
his say in it. The function of the President 
cannot be equated to that of a Returning 
Officer, as even according to Sri Das, the 
President can cast vote in case of lie, 
whereas a Returning Officer has no right to 
vote in any contingency. 

5. The third submission of Sri Das bas 
however force. The basis of the submission 
is that ex-officio Councillors were not noti- 
fied about the meeting. This. averment was 
made for the first time in the affidavit in 
reply. It is because of this that when the 
matter came up for hearing on 18-9-80 two 
weeks’ time as prayed for on bebalf of the 
respondents to meet these ‘averments was 
allowed. When the case was listed for fur- 
ther hearing on‘ 15-12-80 prayer for further 
two weeks’ time was made on behalf of the 
State which was also allowed. But no 
counter has been filed to the aforesaid aver- 
ment in the affidavit in reply. So the same 
has to be accepted. 

6. This being the factual basis the sub- 
mission made is that the requirement of 
Rule 47 (2) of the Constitution Rules was 
violated inasmuch as it requires notice on 
each councillor, which would include ex- 
officio councillor also. To support his legal 
submission Sri Das first refers to S. 20 (1) of- 


- the Act, which makes it clear that ex officio 


councillors are also part and parcel of a 
‘Parishad. Attention is then invited to defini- 
tion of “Ex-officio member or Councillor” as 
appearing in Section 2 (11) of the Act, which 
does not leave any manner of doubt in this 
regard. So, when Rule 47 (2) requires ser- 
vice of notice on each councillor, the same 
has to include the ex-officio councillors also 
who are an integral part of a Parishad. Sri 
Mazumdar, appearing for respondent No. 3, 
realises the difficulty; but he submits that ex- 
officio councillors are not required to be 
notified about the meeting of the present 
nature. According to learned counsel this 
follows from what has been stated in second 
part of Section 2 (11) of the Act which 
reads : : 


“Such ex officio members or Councillors 
shall have no right to attend the meeting of 
the Gaon. Panchayat or Mahakuma Parishad 
held for the purpose of electing office ` 
bearers.” 

What applies to the meeting for electing 
office bearers, would get attracted to the 
meeting held for dealing with a no confidence 
motion, according to Sri Mazumdar, because 
the legislative intention behind thé above pro- 
vision. grafted in Section: 2- (11) is:to exclude. 
Official -influence in:-elestion. of: office. bearers -~ 
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and the same consideration should see ab- 
gence of ex officio members from the meet- 
ing held for removing an office bearer. 

7. I donot however think thatthe exelu- 
sion of which mention has been made im Sec- 
tion 2 (11) can be extended beyond its plain 
words, The embargo being unambiguously 
related to meeting held for the purpose of 
electing office bearers, cannot be applied to 
any other purpose. The question of legisla- 
tive intention is not required to be gone into 
on the face of plain language. Fo add any- 
thing in the section would be legislating, a 
prohibitive field for the Courts. 

8. -Sri Das has referred me in this connec- 
tion to what has been stated at page 235 of 
B. A. Masodhor’s “Law of Meetings in India” 
by referring to certain decisions which are 
not available because of which the learned 
counsel adopted the views of the author as 
bis own. The submission is that a meeting 
held without notice to all members which will 
include co-opted member cannot be regarded 
as legally convened. I am inclined to think 
that when the connected rale requires service 
of notice on each councillor no person wio 
is such a councillor can be exeluded. From 
the provisions of the Act referred earlier I 
am satisfied that an ex-officio councillor can- 
not be excluded inasmueh as a councillor is 
an elected one. But as no notice of the meet- 
ing was taken out from the ex officio coun- 
cillors in the present case the meeting m 
question cannot be regarded to have been 
validly convened; and the resolution adopted 
therein cannot have legal force. The im- 
pugned order passed on the basis of such a 
resolution cannot also be upheld and the 
same is therefore set aside. 

‘9. -Tbe petition is allowed as aforesaid. 
Parties to bear their owa costs. — 

Petition allowed. 


AIR 1981-GAUHATI 8$ 
N. IBOTOMBI SINGH AND 
B. L. HANSARIA, JJ. 

Tankeswar Duara, Petitioner v. The Assam 
Board of Revenue, Gauhati and others, Res- 
pondents. ; 

Civil Rule No. 440 of 1980, D/- 11-2-1981.* 

(A) Assam Board of Revenne, Regulation 1, 
(1963), R. 17 (3) — Power of Board — Beard 
can order farther investigation affer concia- 


* From order of Assam Board of Revenue, 
['~ 6-9-1980. 7 : 
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sion of arguments bnt before pronouncement 
of its final decision. @ara © 

(B) Assam Board of Revenue, Kegulation 1, 
(£563), R. 47 (3) — Order of Board calling 
for further investigation and report from 
Sub-Divisional Officer — Order made without 
notice to opposite party — Validity. (Con- 
stitotion of India, Art. 226). 

In the present case, the Board passed an 
order calling for further investigation and re- 
port from the Sub-Divisional Officer. The 
order was made before pronouncement of its 
final decision and without notice to opposite 
party. Under Rule 17 (4), the opposite party 
was entitled to challenge the report when re- 
ceived on various grounds. The order was 
not prejudicial to the opposite party. 

Held that failure to give notice to the op- 
posite party by itself would not make the 
order illegal. It was mere technical error 
that would not by itself be sufficient to at- 
tract the extraordinary jurisdiction of the 
High Court under Article 226 of the Con- 
stitution. (Paras 7, 8) 

S. N. Bhuyan, A. C. Buragohain, for Peti- 
tioner; K. C. Das, M. S. Pathak, H. N. 
Sarma and S. Ali, for Respondents. 


N. WOFOMBI SINGH, J.:— This peti- 
tion: under Article 226 of the Constitution. is 
directed against the order dated 6-9-1980 
passed by the Assam Board of Revenue in 
its appellate jurisdiction under the Assam Ex- 
cise Act, 1910. 

2. The facts giving rise to this petition 
may be stated as follows: 

Tenders were invited for settlement of 
No. 5 Barpathar Country Liquor Shop in 
Golaghat Sub-Division for a period from 1-4- 
1980 to 31-3-1981. The petitioner and the 
respondents 3, 4 and 5 were amongst the per- 
sons who submitted tenders for settlement of 
the said shop. The Sub-Divisional Officer, 
Golaghat (hereinafter called ‘the Primary 
dated 28-2-1980 
settled the shop with Sri Tamkeswar Duara, 
petitioner before us for the said: period. The 
respondents 3, 4 and 5 preferred separate ap- 
peals before the Assam Board of Revenue 
under Section 9 (1) of the Assam Excise Act, 
registered as appeals Nos. 64E/80, 103E/80 
and 128/80 respectively. In the appeal pre- 
ferred by respondent No. 3 the grounds, 
amongst others, were, that the petitioner was 
aot financially solvent and that he was a 
benamdar for some other persons. The 
Board after hearing in part on 29-8-1980 ad- 
journed the cases tilf 3-9-1980 for further 
argument. Further argument was ‘heard on 
39-1980 and the Board reserved its -decision 
without fixing a date for pronouncement of 
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its decision. Before pronouncement of its 
decision, the respondent No, 3, Sri Rupak 
Kumar Dutta, filed an application on 6-9- 
1980 under Rule 17-(3) of the Assam Board 

, Of Revenue Regulation 1. 1963 to order 
further investigation by calling for report 
from the Sub-Divisional Officer, Golaghat, as 
to the purchase of liquor by the petitioner 
on 2-4-1980 and 8-4-1980. No notice of the 
application was given to the petitioner and 
the Board passed an order on 6-9-1980 call- 
ing for a report from the Sub-Divisional Off- 
cer. The order runs as follows: 


“Seen the application under Regn. 17 (3) 
of the Assam Board of Revenue Regulation 
filed by the appellant. Heard also the learned 
Advocate moving the application. For a 
better appreciation of the case, call for a re- 
port from the S. D. O. as to the purchase of 

a liquor by the respondent on 2-4-1980 and 3-4- 
1980. The parties will get an opportunity to 
address the Court on the S. D. O.’s report 
if any. Fix 15-9-1980 for the report.” 


3. It appears that the Board passed the 
order above in exercise of itg power under 
Rule 17 (3) of the Regulation. A copy of 
the order was served along with a copy .of 
the petition dated 6th September, 1980 on 
the Advocate of the petitioner on 9-9-1980. 
By this petition, the petitioner challenges the 
said order. 


4, Learned. counsel for the petitioner sub- 
mits first that after conclusion of arguments 
of both the parties, the Board has no power 
to order further investigation by invoking 
Rule 17 (3) of the said Regulation; secondly, 

u the order violates principle of natural justice; 
the petition was heard behind the back of 
the petitioner and the opportunity provided 


for in sub-rule (4) of Rule 17 cannot cure. 


the illegality committed for violation of 
principle of natural justice. Learned counsel 
for the respondent No. 3 contends that be~- 
fore pronouncement of decision, the Board 
can exercise its power to order further in- 
vestigation under Rule 17 (3) of the said Re- 
gulation, when it thinks it necessary. It is 
urged that it is not incumbent on the part of 
the Board to give notice on hearing of the 
application filed by the respondent No. 3 and 
hear the petitioner before passing such an 
order as the parties would be entitled to ad- 

dress the Board on the points arising out of 
the further investigation. 


5. The main question is whether the Board 
has any power to order further investigation 
under Rule 17 (3) of the said Regulation after 
fhe conclusion of the arguments but before 
pronouncement of its decision. Rules 17 (3) 
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and (4) which are relevant are reproduced 
below : 

“17 (D) & Q) **3 

(3) The Board may direct any authority 
against whose order an appeal or application 
is made, to make such further investigation 
or to take additional evidence directly or 
through any subordinate authority as it may 
think necessary. 

(4) Where fresh evidence has been adduced 
under sub-regulation (1) or a further in- 
vestigation is made or additional evidence is 
taken under sub-regulation (3), the parties 
shall be entitled to address fhe Board on 
points arising out of the fresh or additional 
evidence or further investigation.” 

6. In our opinion, a plain reading of sub- 
rules (3) above makes it clear that the Board 
can exercise its power to order further in- 
vestigation at any fime before the pronounce- 
ment of its final decision. It is only after 
hearing of arguments of the parties that the 


tke +g 













evidence as contemplated in sub-rule (3) in 
order to enable it to pronounce its final de- 
cision on merits in appeal. The language of 
sub-rule (3) is wide in its amplitude to em- 
brace such a case as is before us. In the absen 
of words restricting its application to such a 
case, we are unable to accept the contention 
of the learned counsel for the petitioner. 
The language of the Rule does not warrant 
such a narrow interpretation as contended by 
the learned counsel, and if accepted, it may 
defeat the ends of justice. The mere fact 
that the Board exercised its discretion and 
ordered for further investigation on conside- 
ration of the application of one of the par- 
ties does not make the order bad in Jaw. In 
the instant case, the Board in exercise of dis- 
cretion, passed the impugned order for better 
appreciation of the case, giving opportunity 
to both the parties to address the Board after 
receipt of the report from the Sub-Divisional 
Officer. The exercise of discretion cannot be 
said to have been made arbitrarily or caprici- 
ously. There is, in our opinion, no jurisdic- 
tional error in exercise of its discretion, 

7. Dealing with the second question, 
failure to give notice to the petitioner before 
the impugned order was passed by itself does 
not make the order illegal. No final order 
has been passed prejudicial to the petitioner's 
Tight to the settlement of the shop. Under 


tion, the petitioner will be entitled to address 
the Board when an adverse report is received 
from the Sub-Divisional Officer and he can 
challenge it on various grounds. It is not a 
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case. of breach of duty to act fairly in ac- 
cordance with the rules of natural justice but 
it is a mere formal or technical error. In 
fairness, it would have been better for the 
Board to hear the petitioner as well before 
the impugned order was passed. But failure 
to give notice in the instant case, which is a 
mere formal or technical error, will not by 
itself be sufficient to attract the extra-ordinary 
jurisdiction of this Court under Article 226 
of the Constitution of India. In our opinion, 
the petitioner cannot be' said to have been 
substantively prejudiced, as he will have 
adequate opportunity to explain the report of 


the Sub-Divisional Officer under sub-rule (4) - 


of Rule 17 of the Regulation. 

8. The impugned order is interlocutory in 
nature. Though there may not be absolute 
bar to approach this Court under Article 226 
of the Constitution of India, we are reluctant 
to interfere with the impugned order in 
exercise of the Extraordinary power under 
Article 226 of the Constitution of India, 
where there is no jurisdictional error. 

9, Before parting with the case, we would 
like to observe that Rule 25 of the Regula- 
tion, which provides that where the hearing 
of an appeal is complete, the Board may pro- 
nounce its decision forthwith or fix a date 
for the same, is to be scrupulously observed. 
In case the Board is unable to pronounce its 
decision forthwith, it has to fix a date and 
not to reserve its decision sine die, The 
practice of reserving decision sine die with- 
out fixing a date is to be avoided. 

10. In view of the foregoing reasons, the 
petition is dismissed. There will be no order 
ag to costs. Send down the records of the 
case immediately to the Board to proceed 


further with the appeals. 
- Petition dismissed. 


AIR 1981 GAUHATI 88 
D. PATHAK, Ag. C. J. AND 

: K. LAHIRI, J. 

Atul Chandra Koch ete., Petitioners 
v. District Magistrate, Dibrugarh and 
others, Respondents. 

Civil Rules Nos. 63 (HC) and 64 (HC) 
of 1981, D/- 2-3-1981." 

(A) National Security Ordinance (11 of 
1980), S._3 (2) — Section -does not con- 
template detention for purpose of ‘law 
*Against orders of. detention, D/- 18-12- 

1980 and grounds of detention, D/- 

20-12-1980 made by District Magis- 

trate, Dibrugarh. ue 8 


EY/GY/C348/81/AKI 


Atul Chandra v. Dist. -Magistrate, Dibrugarh 


A.L R. 


and order’. (Constitution of India, Sch. 7, 
List 1, Entry 9; List W, Entry 3). 

The three broad purposes for which 
the power of Preventive Detention may 
be legitimately exercised under the Na- 
tional Security Ordinance 1980 are (i) 
the security of India/security of State; 


(ii) maintenance of public order and, 
Gii) maintenance of supplies and ser- 
yices essential to the community. 


Neither Entry 9, List I nor Entry 3 of 
List Il confers on legislatures to make 
any law relating to preventive detention 
for reasons connected with the mainten- 
ance of law and order “and persons sub- 
jected to such detention’. Non-confer- 
ment of such power is obvious. If the 
law and order problems were allowed to: 
be controlled by or under’ the preven- 
tive detention laws the executive would 
have surely taken recourse to the extra- 
ordinary machinery of detention with- 
out trial on bare subjective satisfaction 
rendering the ordinary criminal law 
otiose, futile and superfluous. It follows 
therefore that detention for the purpose 
of ‘law and order’ is foreign to the pre- 
ventive detention laws. Further, the 
provisions of S. 3 of “the Ordinance” do 
hot empower the Government or their 
officers to make any order of detention 
for preventing a person from acting in 
any manner prejudicia] to the mainten- 
ance of “law and order”. Although the 


` maintenance of public ‘order is a large 


umbrella under which a variety . of 
interests parade yet it does not take 
within its fold “law and order’: AIR 
1950 SC 124, Foli. (Para 4) 

(8) National - Security Ordinance (11 
of 1980), S. 3 (2) — Detention for pur- 
pose of maintenance of. public order and 
of services and supplies — Grounds 
showing that it was for purpose of main- 
tenance of law. and order — Rule of 
seyeralty would not apply and whole 


order, held, was invalid. AIR 1974 SC 
255, Foul. (Para 5) 
Cases Referred: Chronological Paras 


ATR 1974 SC 255: 1974 Cri LJ 326 5 
AIR 1950 SC 124:51 Cri LJ 1514: 1950 

All LJ 485 4 
` S. N. Medhi, B. P. Borah, P. Pathak, 
Miss U. Baruah. for Petitioners: D. N. 
Choudhury, P. Prasad. A. K. Choudhury, 
Govt. Advocate, Assam for Respondents. 

LAHIRI, J:— The Habeas Corpus ap- 
plications preferred by the detenus. were 
heard together on 23-2-1981 as they in- 
volved common ‘questions of law and 


1981 


facts. Upon. hearing the Counsel for the 
parties we issued Writs of Habeas 
Corpus to -liberate the petitioners with 
an‘ observation that a reasoned judgment 
would follow. The reasons to bear up 
the order. of release are now set forth. ~ 

2. The petitioners were detained 
under Section 3 (2) of the National 
Security Ordinance, 1980 (f-hereinafter 


referred to as “the Ordinance’, by the 
District Magistrate, Dibrugarh “with a 
view. to preventing” them “from acting 


in manner prejudicial to the public order 
and the maintenance of supplies and 
services. essential to the community” 
Later, the grounds were furnished by 
the detaining authority who bottomed 
the grounds that the detenus had been 
acting “in a manner prejudicial 
maintenance of Jaw and order and main- 
tenance of supplies and services essen- 
tial to the community”. 

3. It follows that when the detention 
arders were passed the Detaining Au- 
thority considered their detention neces- 
sary for preventing them from acting in 
a manner prejudicial to the public order 
whereas on appraisal of the basic mater- 
ials or the grounds he was satisfied that 


the acts of the petitioner were prejudi- 


cial to the maintenance of “law and 


order” and maintenance of supply and l 


services essential to the community. 

4. In a plethora of creative pro- 
nouncements the Supreme Court has 
built into the vast powers vested in the 
Executive under the Preventive Deten- 
tion Laws, legal or constitutional break- 
waters, blinkers and bulwarks -which 
have extensively humanised the harsh 
authority over personal liberty that 
otherwise exercisable arbitrarily by ex- 
ecutive fiat: Judicial vigilance is the 
price of liberty and freedom of the per- 
son is the founding faith-of our Repub- 
lic, The Constitutional mandates and the 
pronouncements of the Supreme Court 
command us under Article 141 of the 
Constitution, to examine the legal cir- 
cumstances of the detention in the light 
of the constitutional constraints and the 
‘procedural safeguards of the Preventive 
Detention Laws. The three broad pur- 
poses for which the power of Preventive 
etention may be legitimately exercised 
der “the Ordinance” are {i) the secur- 
ity of India/security of State: (ii) main- 
ance of public order, and, (iii) main- 
enance of supplies and services. essen- 
tial to the’ community. Neither Entry -9, 
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‘ detention”. 


to the, 
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List I nor Entry 3 of List If confers on 
legislatures to make any law relating to 
preventive detention for reasons con- 
nected with the maintenance of law and 
order “and persons subjected to such 
Non-conferment of such 
power is Obvious. If the law and order 
problems were allowed to be controlled 
by or under the preventive detention 
laws the executive would have surely 
taken recourse to the extraordinary 
machinery of detention without trial on 
bare subjective satisfaction rendering 
the ordinary criminal law otiose, futile 
and superfluous. It follows therefore 
that detention for the purpose of ‘law 
and order’ is foreign to the. preventive 
detention of laws.. Further, the provi- 
sions of Section 3 of “the Ordinance” do 
not empower the Government or their 
Officers to make any order of detention 
for preventing a person from acting in 
any manner prejudicial to the main- 
tenance of “law and order”. Although the 
maintenance of public order is a large 
umbrella under which a variety of mter- 
ests parade yet it does not take within 
its fold “law and order”. It is the con- 
sistent and persistent rule of the ‘Sup- 
reme Court since “the Cross Road case”. 


namely. Romesh Thappar v. State of 
Madras. AIR 1950 SC 124. 
The sole authority to form the re- 


quisite opinion to detain a person under 
“the Ordinance” rests with the Govern- 
ment or the officers authorised. Indeed, 
this court is prohibited to enter in that 
domain to reconsider the sufficiency of 
the grounds or to substitute an objec 
tive judicial test for the subiective satis- 
faction of the executive authority. 
Though the executive is supreme in this 
field yet no shortfall no casual and care- 
less or, uninformed disposal of others 
freedom is permitted to be allowed. The 
Ordinance confers extraordinary - powers 


. On the Executive to detain a person with- 


out recourse to the ordinary laws and 
without trial in an open court. Such a 
power places personal liberty in ex- 
treme peril against which the detenu is 
provided with a limited rignt of chal- 
lenge. To keep the delicate balance þe- 
tween social security and citizen’s free- 
dom it is imperative for the court to 
construe such a law strictly and to ex- 
amine meticulously whether the powers 
exercised by the executive have been 
carried out scrupulously. with extreme 
care and caution within the bounds laid 


- functionary, though 
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down in such a law. There must be 
“bona fide satisfaction” about the pre- 
judicial activities of the detenus. Ab- 
sence of bona fide in this context does 
not mean proof of malice, for, an order 
can be mala fide although the officer is 
innocent. The satisfaction of the public 
subjective must be 
real and rational, not colourable, fanci- 
ful, mechanical or unrelated to the ob- 
-Jects and purposes enumerated in S. 3 (2) 
of “the Ordinance”. The detention order 
and the grounds require closest scrutiny 
of the materials on which the decision 
is formed leaving no room for errors or 
at least avoidable errors. Tyson Edward’s 
quip, “Accuracy is the twin brother of 
honesty, inaccuracy is a near - kin to 
falsehood” may not be true for all occa- 
sions but the statement is. very helpful 
and ought to be borne in mind while 
considering the grounds of detention. 


5. In this backdrop let us examine 
the detention order passed against the 
petitioners. The detention orders were 
for the “public order’, Indubitably the 
petitioners were arrested on the subjec- 
tive satisfaction that the ~ detentions 
were necessary for the purpose of pub- 
. jie order. The Detaining Authority was 
misinformed or had exercised the power 
mechanically without application of his 
mind or at least demonstrated elements 
of casudiness as the grounds of detention 
do not show any material in support of 
the said object/purpose of detention. 
The Detaining Authority himself bottom- 
ed the grounds for detention not for the 
purpose of public order but for a com- 
pletely different purpose, namely, “law 
and order”. Under these circumstances 
the order of detention must be held to 
be invalid as mechanical exercise with- 
out application of mind or exerctse of 
power in a casual manner. The grounds 
conclusively establish that the deten- 
tion was for the maintenance of “law and 
order” and not for the public order. 
Some of the grounds may perhaps have 
some connection with the law and order, 
but “the concept of law and order is nof 
identical with the concept of public 
orders vide Bhupal Chandra Ghosh v. 
Arif Ali, ATR 1974 SC 255 (256). It fol- 
lows therefore that the detentions were 
for the purpose of maintenance of law 
and order. No detention under “the 
Ordinance” is 
“purpose”. As such, the order of deten- 
tion are invalid as the Detainng Au- 
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permissible for the said 
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thority had no jurisdiction vested in it - 
by law to detain a person under “the 
Ordinance” for the said purpose. It is 
true that there is another relative pur- 
pose, namely, “maintenance of services 
and supplies”, To the intertwining or 
mingling of relevant and irrelevant pur- 
poses of detention, the Rule of severalty 
would not apply, the whole of the order 
of detention must fail When one purpose 
is not germane to the Ordinance where- 
as the other one is, to say that the other 
purpose which survives is sufficient to 
sustain the order would be to substitute 
the objective judicial test for the sub- 
jective satisfaction of the Executive 
Authority which is against the legisla- 
tive policy behind “the Ordinance”. ‘Tn 
such cases, we think, the position would. 


- be the same gs if one of these two pur- 


poses was irrelevant for the purpose of 
“the Ordinance” and this would vitiate 
the detention order as a whole. ; 


6. These were the reasons for which 
we issued Writs of Habeas Corpus to 
liberate the petitioners upon holding the 
orders of detention as invalid. 

RE ae C. J.:— I agree, 

Petition allowed. 


AIR 1981 GAUHATI 98 
K. LAHTRI, J. 
Dosoi Sonari, Petitioner v., 
Chandra Dutta and another, 
dents, 
Civil Revn. No. 30 of 1978, D/- 8-I- 
1981.* 


Civil P. C. (5 of 1908), O. 21, B. 22 (2),. 
(3) — Execution proceedings — Juris- 
diction of, after two years’ of passing of 
decree — Judgment-debtor appearing 
and contesting in Court — Non-service 
of a formal notice does not affect 
jurisdiction of Court to execute decree, 


If a person gets a constructive notice, 
appears in Court and contests in the 
proceeding for execution initiated be- 
yond two years of passing of decree, omis- 
sion to issue a. formal notice does no% 
impair or affect the jurisdiction of the 
Court to proceed with the action. AIR 
1931 Cal 476, Rel. on. ATR 1978 SC 533, 
Followed, (Para. 6} 


*Against order of J. Singh, Chetri, Mun- 
siff No. 2, Gauhati, D/- 6-2-1978. 
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Ramesh 
Respon- 


1981 


The object of O. 21. R. 22 is to prevent 
undue surprise if an execution is taken 
after lapse of period. prescribed and to 
give opportunity to the judgment-debtor 
to show absence of the jurisdiction of 
the Court to execute the decree. If the 
fudgment debtor appears and contests “in 
the proceeding he cannot be permitted 
to question the want of jurisdiction of 
the Court merely on the score that he 
was not favoured with a “formal notice.” 

It is not the rule that non-service of 
formal notice invariably renders a pro- 
ceeding void or non-service of formal 
notice takes away the jurisdiction of the 
Court to proceed with the “action.” 

(Para 6) 
Cases Referred: Chronological Paras 
AIR 1978. SC 533: 1978 Tax LR 1881 7 
AIR 1931 Cal 476 6 

G. K. Talukdar, €. K. Sarma Barua 
and B. P. Kataky, for Petitioner; J. N. 
Sarma and R. K. Patowary, for Respon- 
dents. 


. ORDER :— Non-service of notice to 
show cause against an application for 
execution filed more than 2 years after 
the- date of decree is fatal and makes 
the entire proceeding void ab initio, 
contends the counsel for the petitioner 
and points to Order 21, Rule 22 of the 
Civil Procedure Code, for short “the 
Code”. This is the sole contention in this 
revision. under Section 115 of the Code. 
2. The defendant-petitioner is the 
poser against whom the Opposite Party 1 
instituted a suit for ejectment, arrear 
rent and compensation in mid-sixties. 
The subiect matter is a tiny plot of land 
covering 2880 square feet. The suit was 
decreed in 1968, confirmed by the Ist 
appellate Court and ultimately upheld 
by this Court in 1970. It required about 
6: years to draw the suit to. a close. Then 
comes the execution part of the story. 
The plaintiff put the decree into. execu- 
tion in 1973 and it was dismissed for 
default whereupon the decree-holder 
filed a fresh application for execution 
which was registered as Title Execution 
Case No. 8 of 1977. Indeed, the applica- 
tion for execution was filed beyond the 
period of 2 years from the date of the 
decree and no notice to show cause was -` 
served on the decree-holder under 
Order 21. Rule 22 of “the Code”. Not- 
withstanding absence of notice the peti- 
tioner of his own appeared in Court,~ 
submitted: to its jurisdiction and lodged 
an application before it that he had no. 
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.Munsiff held that the 
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notice of the execution proceeding to 
which he was entitled under Order 21, 
Rule 22 of “the Code”. Curiously enough 
the petitioner having had the know- 
ledge of the execution proceedings and 
submitting himself to the jurisdiction of 
the Court took up the ‘plea that the pro- 
ceedings were liable to be quashed mere- 
ly on the ground that no notice had 
been issued to him. However. the peti- 
tioner contended that the decretal pro- 
perty did not belong to him. alone and 
as such the decree could not be execut- 
ed. One Madan Sahu raised an objection 
under Order 21, Rule 58 of “the Code” 
that in the decretal land he had right, - 
title and interest and as such the decree 
could not be executed.. The learned 
Munsiff considered his. application as 
well as that of the petitioner but turn- 
ed down the contentions. The said 
Madan Sahu has‘ not come before this 
Court. The learned Munsiff by a speak- 
ing order considered the pros and cons 
and held that the judgment-debtor had 
knowledge of the execution proceedings 
and failed to establish that he had suf- 
fered any injury or prejudice for want 
of notice. 


3. AN APERCU: Ali the grievances 
of the petitioner were poured out to the 
learned. Munsiff and the latter discern- 
ed them all and by a speaking judicial 
order rejected the pleas. The learned 
decree could be 
executed and dismissed the claim of 
Madan Sahu. Hence this revision. 

4. Mr. G. K. Talukdar, learned. coun- 
sel for the petitioner in support of the 
contention submits that the provision of 


Order. 22, Rule 1 (a) is mandatory and 
non-compliance thereof rendered the 
proceeding void ab initio as it affected 


the jurisdiction of the Executing Court 
to proceed on with the action. 


5. To appreciate the depth of the 
argument it is necessary to quote the 
relevant provisions of Order 21, Rule 22 
of “the Code” which runs thus;— 

"92. Notice to show cause against ex- 
ecution in certain cases—- (1) Where an 
application for execution is made — 

(a) more than ‘one year after the date 
of the decree, or. 


(b) and (c) .......0. cecceceee croes 

the Court executing the decree shall 
issue a notice tọ the person against 
whom execution is applied for reauiring 


‘him to show cause, on a. date to be fixed. 
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against hiin. 

Provided ............ peer 
The Calcutta High Court amendments 
vide Notification No. 3516-G of 3-2-1933. 
added the following as sub-rule (3): 


*(3) Omission to issue a notice in a 
case where notice is required under sub- 
rule (1) or to record reasons in a case 
where notice is dispensed with under 
sub-rule (2), shall not affect the jurisdic- 
tion of the court in executing the 
decree,” : f P 


6. It would be seen on perusal of 
' Order 21, Rule 22 that it is a procedural 
safeguard to prevent execution of a de- 
cree which has become unexecutable for 
eauses like adjustment of the decree. the 
. decree becoming time barred, agreement 
between the parties to suspend the ex- 


ecution or happening of certain events 
which has rendered the decree unex- 
‘ecutable or some causes of the like na- 
ture. The procedure envisaged is in 
substantial agreement with the proce- 
dure of a writ of -scire facias (such a 


writ has now been abolished by the 
Crown Proceedings Act, 1947 (Sch. I). 
Procedural safeguards are meant to 
facilitate substantive justice and not to 
hinder justice. Procedural laws are 
loaded with innumerable technicalities 
and do not deserve a straw to be super- 
added to the existing technicalities. It 
would be merely piling unreason 
technicality to hold that mnon-service of 
a-formal notice is fatal so much so that 
it takes away. the jurisdiction of the 
ourt to continue with action. I have no 
hesitation in arriving at the conclusion 
that if a nerson gets a constructive 
notice, appear in court and contests in 
the proceeding, omission to issue formal 
otice does not impair or affect the 
jurisdiction of the court. The rules of 
toppel and waiver come into opera- 
tion. As alluded, the object of Order 21, 
Rule 22 ‘is to prevent undue surprise if 
execution is taken after lapse of 
period -prescribed and to give oppor- 
tunity to the judgment-debtor to show 
absence of the jurisdiction of the court 
to execute the decree. If the judgment- 
debtor appears and contests in the pro- 
ceeding he should not be permitted to 
question the want of jurisdiction of the 
court merely on the score that he was 

















arrive at the ‘finale 
t “nen-service of ‘formal -. noticé ine 
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why the deeree should not be executed: 


upon 


not favoured with a “formal notice”. I. 
that it is not rule 
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variably renders a proceeding ‘void nor 
does non-service of formal notice take 
away the jurisdiction of the court to 
proceed with the “action”. If a. decree is 
executed beyond two years after the 
date of the decree and it can be estab- 
lished that the decree was void as it wasl]. 
time-barred or had been satisfied or 
could not be executed, the ‘entire pro- 
ceedings are liable to be declared void 
in due course. Non-service of formal 
notice per se does not take away the 
jurisdiction of the court. However, these 
are observations in passing. In the 
instant case, the petitioner on receipt of. 
constructive notice appeared in- Court 
and submitted his say which were duly 
considered. The judgment-debtor showed 
cause why the decree could not be ex- 
ecuted and the ground taken was a 
contention which the petitioner was 
busy disputing or at least could have 
taken up in the suit in which he had 
contested in all the Courts for 5 long 
vears. As a matter of fact no injury has 
been suffered by the judgment-bebtor 
for non-receipt of a formal notice. The 
petitioner having submitted to the juris- 
diction of the Executing Court placed all 
his points, which were duly. considered 
and turned down by the Executing 
Court. All the contentions received due 
consideration and fairly determined by 
the Executing Court. The view that I 
have taken finds support from the ob- 


‘servation of Rankin, C. J. in Chandra 


Nath Bagchi v. Nabadwip Chandra 
Dutta, AIR 1931 Cal 476. wherein _ the 
Chief Justice speaking for the court ob- 
served as follows (at p. 478) :— 

“It appears to me to be merely piling 
anreasOn upon technicality to hold upon 
the circumstances of this case that it is 
open to the judgment-debtors on these 
grounds to object to the jurisdiction of 
the Court because they have not got a 
formal notice to do something. namely 
to dispute the execution of the decree 
when in point of fact they were busy dis- 
puting about it in all the court for the 
best part of the last two years.” : 


7. The dicta propounded by Rankin, 
C. J. has been approved by the Supreme 


:. Court in Superintendent of Taxes v. 


Bormohajan Tea Co. Ltd.. ATIR-1978 SC 
533 (535). The principle of law confirm- 
ed by the Supreme Court is binding. 
Therefore, I have no hesitation to de- 
clare that there was-no lack of: iurisdie- ; 


-tion ‘of: the. Para Oourte jis. bes: 
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8. However, I would add that after 
the decision rendered by Rankin, C. J., 


the Calcutta High Court amended Rule - 


22 and added sub-rule (3) which states 
that omission to issue a notice under 
Rule 22 or omission to record reasons to 
dispense with a notice shall not affect 
the jurisdiction of the court in execut- 
ing the decree. The Calcutta amendment 

been adopted by the Gauhati High 
Court. The amendment, in my view, was 
brought in as the High Court found 
strong reasons in the judgment of 
Rankin, C. J. wherein the Chief Justice 
exploded the futility of serving. such 
notices invariably in all cases. The 
amendment shows that omission to issue 
notice under sub-rule (1) or to record 
reasons where a notice is dispensed with 
does not affect the jurisdiction of the 
court in executing a decree. Non-service 
of notice or Non-recording of reasons 
under sub-rule (2) of Rule 22, in my opi- 
nion, did not in any way affect the juris- 
diction of the Executing Court. The 
petitioner does not have any case at all 
as he had full opportunity to contest the 
execution proceeding, utilised his con- 
structive knowledge, appeared in court 
end the Executing Court having con- 
sidered all his grievances rendered a 
valid determination. The decision is im- 
peccable. The impugned order needs no 
interference. The petition does not fall 
‘anywhere near the four corners of Sec- 
tion 115 of "the Code”. The suit is of 
1962, the decree is of 1972 and we have 
just entered in 1981. Accordingly, on 
dismissal of the application I direct that 
the records should be sent down forth- 
with for expeditious execution of the 
decree without further delay. 


9. The application stands dismissed 
with costs, which I assess at Rs. 200/-. 


Application dismissed. 


AIR 1981 GAUHATE 93 
B. L. HANSARIA, J. 
Mangal Chand Chauhan, Petitioner v. 
Ratan Lal Nahata, Opposite Party. 
Civil Revn. No. 132 of 1979, D/- 28-8- 
1980.* 


"Against order of N. C. Barua, 
“Dist. J., Barpeta, D/- 16-7-1979. 
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` sought as material witnesses 


“Sind “him 
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Civil P. C. (5 of 1908), S. 115 — Scope 
— “Case decided’ — Meaning of — 
Qrder rejecting application for adjourn- 
ment at the stage of recording of evi- 
dence — Amounts to “case decided” — 
Granting of adjournment — Discreiion- 
ary matter — Ordinarily court exercis- 
ing revisional jurisdiction would not 
interfere — However absence of any 
reason for rejection — Adjournment 
could not 
be summoned — Similar application of 
Opposite party allowed — Held court mm 
revision would interfere in such peculiar 
circumstance. Case law discussed. 

(Paras 10 and 12) 


Cases Referred: Chronological Paras 


AIR 1979 Puni & Har 76 9 
AIR 1975 SC 123 10 
AIR 1970 SC 406 . 4 
-AIR 1967 Madh Pra 139 10 
AIR 1965 Mys 227 (FB) 6 
AIR 1964 SC 497: 1963 All LJ 1068 4. 8 


1961 SC 838: 1961 (2) Cri LJ 1 6 


J. N. Sarma, for Petitioner, D. H. 
Choudhary, for Opposite Party. 


ORDER :— The facts giving rise to 
this revision lie within a narrow com- 
pass. A suit for malicious prosecution 
was filed by the petitioner which came 
to be fixed for hearing on 16-7-79. On 
that day the plaintiff was present with 
six witnesses and he filed a petition to 
fix another date to record evidence of 
two witnesses mentioned in the petition. 
This prayer was rejected as would ap- 
pear from the’ endorsement of the 
learned trial Court on the body of the 
petition itself. This has led the plaintiff 
to invoke the revisional jurisdiction of ` 


` this Court. 


2. Shri Sarma has urged that though 
a matter relating to granting an ad- 
journment is within the discretion of 
Court, the same has to be exercised 
judicially and by taking into considera- 
tion aj] relevant materials. In’ the pre- 
sent case his submission is that the 
learned trial Court disposed of the peti- 
tion for adjournment by one word ‘re-- 
jected’. passed on the body of the peti- 
tion and such a disposal cannot be re- 
garded in accordance with law and it is 
a fit case where to set at naught the 
illegal] exercise of jurisdiction of the 
learned trial Court, the impugned order 
should be quashed. It is urged that for 
one of the witnesses who was absent 
namely. Tilak Bora, steps for .summon- _ 
‘had “been” duly taken and as 


04 Gau: 
such the plaintiff was not at fault for 
his-non-appearance. It is brought to my 
notice that the defendant had also pray- 
ed for. time to which the learned trial 
Court’ had granted and so the progress 
of the suit would not have suffered by 
` granting at least one further opportunity 
to the plaintiff. 


3. In reply Shri ‘Choudhary ‘has 


urged: that the grant of adjournment be-* 


ing a. discretionary matter, no interfer- 
ence by this Court is permissible special- 
ly when no cause at all had been shown 
by the plaintiff for the absence of the 
witness in question. I am referred to 
‘Order 17, Rule 1 which has: empowered 
the Court to grant adjournment after 
-sufficient cause is shown. .It is also oon- 
tended by the learned counsel that the 
petition in question. was not even veri- 


fied which is so required by Rule 16 of. 


the Civil: Rules and Ondėrs framed. by 
the High Court. The further submission 
is that reasons are required to be re- 
corded only when. adjournment is 
granted and not when it is refused. This 
is. sought te. be brought home by refer- 
ring to Rule 115 (2) of the aforesaid 
Rules. tt is lastly urged that the order 


in question cannot be- regarded to be a’ 


ease decided so. as to attract Section 115 
of: the : Gode. 


4, It would. firstly tbe~ «useful ‘to deal. 


with the last. submission: of Shri Chou-- 


dhury. The meaning of the expression 
“any case which has. been decided” ap- 
pearing in: Section 115 thad been the sub- 
fect matter of a.cumber of decisions of 
the. Supreme Court. The jfeading case 
on ‘this is that of S. S. Khanna w. F. J. 
Dillon, ATR 1964 SC 497 where it was 
feld that the expression ‘case’ is not 
- limited in its import to the entirety of 
the matter in dispute in an action and it 


was a word of comprehensive import. 


and includes a civil proneeding. After 
referring to this decision it was pointed 
out in. Baldevias v. Fitmistan Distribu- 
tors, ATR 1970 SC 408 that Yat p. 448): 


“t was mot. decided in S. 8. Khanna’s' 


ease ...... that every. order. of the Court 


in. the «course of a. suit amounts to a case. 


decided. A case may be said. te be decid- 
ed if the Court adiudicates for the pur- 
noses of the suit some fright or obliga- 
tien of the parties in centroversy: every 


order in. the suit. cannot. be regarded. as- 


a. case decided within the meaning of 
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‘one. may enter it does not 
“only. one person may: enter”; 
‘all may enter. 


‘the 


ALR 


Section 115 of the Code of Civit Pro- 
cedure.” 


5. The question, is ae these de- 
cisions hold after the Explanation 
has been added to Section 115 by 
the Code of Civil Procedure (Amend- 
ment) Act..1976. The Explanation reads: 


“In this section the expression ‘any’ 
case which has been decided includes 
any order made. or any order deciding 
an issue, in course of a suit’ Or other 
proceeding. z . < 


6. It is contended by Shri Sarma 
that the Explanation has now 'made clear 
that ‘every order’ made in- course of a 
suit would be a case decided, as the word 
‘any’ signified. ‘every’. In support of 
this contention, Shri Sarma Has first re- 
ferred to Chief Inspector. of Mines v. 
K. C. Thapar, AIR- 1961 SC 838: One of 
the questions which had: come up for 
examination therein was related to- the- 
word ‘any one of the. directors’ used in 
Section 36 ofthe Mines Act, 1952. It was 


stated in para 30 that if one examines 


the use of the words “any one” in com- 
Mon conversation or literature, there 
can. be no doubt that they are not in- 
frequently used to mean “every one” — 
met one, but all. as, when we! say. ‘any 
mean that 
but that 
The definition given in 
the- Oxford ‘English Dictionary was then 
noted. The contention of Mr. Pathak 
who had appeared for the. respondents 
that when the phrase “any one” is used 
with the preposition ‘of’, it never means 
“every one” was examined. 
ultimately stated that the words “any 
one of the directors” used in. Section 36 
was. capable, of meaning of. “every one 
of the directors” in view of. the scheme 
and object of the Act in question. Re- 
fiance was then placed on a Full Bench 
decision of Mvsore High Court in 
Veerappa .v. State of Mysore, ATR 1965 


Mys 227, wherein it was observed in 


para 8: 


“The word ‘any’ is. a word. which ex- 
eludes’ limitations ar aqualifications.. It 
connotes wide. generality the. word 
‘any’ should be given a meaning as wide 
as possible- in the- context. Hencé in the 
case- before us the werds “anv. ward of. 
Municipal Borough” ‘should be 
understood to mean “eyvery- ward a tha 
Municipal Borough”, i 
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T. As against this; the submission of 
Shri Choudhary, the learned--counsel for 
the respondent is that the Explanatior 
has net sought to undo the decisions of 
the Supreme Court on the expression 


‘ease decided’ — It rather reinforces the. 


same inasmuch as the Amending Act can- 
not be regarded as a validating statute 
which alone would have expressed the 
intention of the legislature te . ovérride 
the decisions of the Supreme Court on 
this peint. - 


8. It is somewhat difficult to agree 
with Shri Choudhury because what was 
held in Khanna’s case (AIR 1964 SC 
_ 497) was that every order of the Court 
in the course of suit would not be a case 
decided, whereas the Explanation pre- 
cisely -states that. Thus the meaning as- 
signed to the expression in the Explana- 
tion is in sharp. contrast with the one 
held in Khanna’s case. This only in- 
dicates that the legislature . wanted to 
strike a different note on this asnect for 
reasons not quite discernible. 


9. In this context it would not be 
proper to shut eyes to a Division Bench 
decision of Punjab ' and Haryana High 
Court in Harvinder Kaur v. Godha Ram, 
AIR 1979 Punji & Har 76 through which 
I have come across, wherein the Division 
Bench has not accepted the argument 
that the Explanation has widened the 
scope of the expression “case decided”. 
and has held that revision would lie 
against an interlocutory order only if it 
determines or adjudicates some right or 
obligation of the parties in controversy. 
This view was taken because the learn- 
_ ed counsel appearing for the petitioner 

in that case had not gone to the extent 
of saying that every order passed in the 
course of suit/proceedings would be re- 


visable under Section 115, despite the. 


addition of the Explanation. But that 
precisely is the submission of Shri 
Sarma, which, In view of what has been 
stated I would accent, as presently ad- 
vised. This would not however widen the 
scope of revisional interference because 
of the restrictions imposed by the pro- 
viso, which has narrowed it ` 
10. Thus. the impugned order being 
a case decided, it has to be seen whe- 
ther other requirements of Section 115 
are satisfied or not. Undoubtedly grant- 
ing of adjournment is a discretionary 
tter and any error committed while 
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is that the 
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doing so cannot he corrected under See- 
tion. E15. The contention of Shri Sarmal- 
jurisdiction was exereised! 
illegally or - with ‘material . irregularity 
inasmuch as. considerations which were 
reJevant were urNustifiably ignored and 
even the order of rejection was not pass- 
ed by giving. reasons incorporating the 
same in the order sheet. It is submitted 
by referring to Manorama Bai v. Mani- 
shankar, AIR 1967 Madh Pra `139 that 
where a witness could not be served 
with summons for want of proper ad- 
dress, the Court cannot refuse adjourn- 
ment unless the incorrect address was 


‘shown to have been deliberately given. 


In the case at hand there is nothing on 
record. to show, according to Shri. Sarma, 
that non-service of summons on Tilak 
Bora was due to any deliberate act on 
the part of the plaintiff. and as such the. - 
learned trial Court was bound to bear 
in mind that the absence of Shri Bora 
was due to sufficient reasons. But by 
net applying its mind, to. this aspect, the 
relevant ground. was unjustifiably ignor- 
ed}; as per Shri Sarma, which would 
amount to material irregularity in ex- 
ercise of jurisdiction, as was held in 
Aiantha Transports v. T. V. K. Trans- 
ports, AIR 1975 SC 123. By referring to 
Rules 333 and 336 of the Civil Rules and 
Orders, it is impressed that the order of 


‘rejection bv endorsing the word ‘reject- 


ed’ on the body of the petition was not 
legal and proper, 


` 11. I have given my due considera- . 
tion to these aspects of the case and.it 
cannot be denied that some of the ques- 
tions raised are pertinent. Though a 
Court has discretion to grant adijourn- 
ment or not, the same has to be exercis- 
ed judicially, and what is more it must 
appear to have been done so. In the 
present case no reason at all has been 
recorded for refusing adjournment, be- 
cause of which it has become difficult to 
know what had weighed with the learned 
Court in passing the order in question. 
No doubt, the petition as filed does not 
disclose about the reason of- absence of 
the witnesses except stating that. they 
were material, but that by itself should 
not be regarded as conclusive as some- 
time reasons which are available on re- 


_ cord are advanced during the course of 


argument also. What has surprised me 
most is the rejection of the prayer by 
incorporating the order on the body. of 
the petition itself and that too by one 
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word . “Rejected”. This in any -case 
should not have been done and the sub- 
ordinate judiciary cannot be encouraged 
to do so. The order sheet of the case has 
to contain such orders giving reasons as 
enjoined by Rule 336 of the Civil Rules 
and Orders. In the present case, the 
order dated 16-7-79 is absolutely silent 
about -filing of any adjournment petition, 
not to speak of it containing any reason 


for rejecting it. Then, though the prayer - 
of the petitioner was rejected, an identi- 


cal prayer of the opposite party has 
been allowed. and that too without as- 
signing any reason and about which also 
the order sheet is silent. 


I do not agree with Shri Choudhary 
that reason has to be recorded only when 
granting adjournment. This does not 
follow from ‘Rule 115 (2) of. the Civil 
Rules and Orders. That Rule has speci- 
fically required recording of reason 
when evidence cannot be taken from 
day to day. This does not mean that for 
„other orders reasons may not be record- 
. ed. One of the hallmarks of judicial 
process Or of judicial order is the giving 
of reason. It is too late in the day to 
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contend that judicial orders may not ‘be . - 


speaking. Even Rule 115 (2) has not been:. 
complied with in the present case, as no 
reason has been given for allowing the 
prayer of opposite party to adjourn the 
hearing. 


12. I have not thought it proper to 
ignore these irregularities, as they affect 
the confidence of the people in the pro- 
cess of the administration of justice, and 
as such has to be regarded as ‘material’. 
The dent in the cause of justice is ap- 
parent, when arbitrariness creeps in orj 
seems to have crept in the seemingly 
failure of justice has thus to be resorted.’ 
The charge of double standard has 
also to be taken note of and met. : 


13. On the peculiar facts of this case 
and in view of all the above, I am of 
the opinion that the petition should be 
allowed which I hereby do. The learned 
trial Court is directed to give one more 
opportunity to the petitioner to examine 
the two witnesses in question. ; 

7 Revision allowed, 
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AIR 1981 GOA, DAMAN AND DIU 1 
__K.M, MISHRA, ADDL. J. C. 
Chandrakant Vishnu Dessai and others, 
Petitioners v. Vinayak Vithal Naik, and 
another, Respondents. ; 
Civil Revn. Appln. No. 133 of 1979 D/- 
15-3-1980. 


- Civil P. C. (5 of 1908), O. 16, R. 1 — 
List of witnesses — Application filed on 
a later date than fixed for filing the list 
~- Held should be allowed — The Rule 
should be interpreted liberally. AIR 
1963 Raj 225 and AIR 1955 SC 425, Foll. 

(Para 6) 


Cases Referred: Paras 


AIR 1963 Raj 225 3.4 
AIR 1955 SC 425 5 


a S. S. Rao for Petitioners; J. Dias, Govt. 
Advocate, for Respondents. 


‘ ORDER :— This revision raises a short 
but important question which relates to 
the power of the Court to refuse to issue 
summons on an application made by one 
of the parties beyond the specified time 
as provided in O. 16, R. 1 of the Code of 
Civil Procedure, 1908 (as amended by 
Act 104 of 1976). 

2. The following facts may be stated. 


The petitioners as plaintiffs instituted 
Civil Suit No. 8/77 in the Court of Civil 
Judge Sr. Div., Bicholim. After filing 
of the written statement by the.respon- 
- dents, issues were settled on 9-12-1977. 
On that day parties were directed to 
file their list of witnesses within 15 days 


Chronological 


evidently in terms of Rule 1 of Order 16 
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C. P. C. The respondents filed their list 
on 17-12-1977. Only on 26-4-1978 when 
the trial commenced, after the examina- 
tion of P. W. 1 was over, an application 
to the above effect was filed. In the said 
application the plaintiffs stated that 
hitherto i e. before the amendment to 
the C. P, C., a date for filing list of wit- 
nesses used to be fixed. The failure to 
fje a petition within the specified time 
was therefore not mala fide but merely 
technical. On behalf of the defendants 
on the aforesaid petition itself obiection 
to its being granted was endorsed. 


3. On behalf of the plaintiffs argu- 
ment was advanced before the trial Court 
that the defendants would not be taken 
by surprise if the list -was admitted, 
at that stage. In support of the above 
contention reliance was placed on a de- 
cision reported in AIR 1963 Raj 225. 
The counsel for the defendants argued 
that the aforesaid ruling was not attract- 
ed because it related to the position prior 
to the amendment. The learned Civil 
Judge accepted the contention raised on 
behalf of the defendants without how- 
ever assigning any reason or interpreting 
the Rule. 


4. The substituted Rule 1 lays down 
the procedure for the filing of list of 
witnesses by the parties within a specifi- 
ed time and provides that a person not 
mentioned in the list shall not be pro- 
duced as a witness without the permis- 
sion of the Court. It further requires 
that the application for issue of summons 
should indicate the purpose for which 
the summons is being obtained. In 
Rajasthan, even before the amendment 


2 Goa 


of R. 1 (i) in 1976,. Order 16 (1) was 
amended and the specified time mention- 
ed therein was 30 days. So ’ Order 16, 
Rule 1 (i) CUP. C. as amended in Rajas- 
than requiréd a party to present in Court 
list of witnesses within 30 days after the 
settlement of issues. The Rajasthan 
High Court had occasion to interpret 
Order 16, Rule 1 (i) Ç. P. C. as amended 
in Rajasthan in the case of ~ Prabhu 
Dayal v. GirraJ Kishore, AIR 1963 Raj 
225 and the Court observed as follows :— 


“Eyen when there is no list, Court’s’ 


power to take evidence. of any witness 
remains unfettered. In a given case it 
may happen that a party may feel, that 
he is not in need of producing a witness 
and may not make an application as re- 
` quired under O. 16, R. 1 (i) but at a later 
stage in the case the same party may re- 
alise that it is necessary to examine some 
witnesses on his behalf. Even in such 
a case the Court may grant permission to 
that party to produce witnesses. This 
may be done under O. 16, R. 1 (ii). 
case may be taken as one in which the 
list has been filed containing no name of 
` any witness.” 

Though the afoveadid. decision. has been 
rendered in the year 1958, that is to say, 
long before the amendment, the principle 
decided therein has great relevance, to 
the point to be decided in this case. — 


5 It may be pointed out here that 
rules of procedure are meant to advance 
the cause of justice and not to hamper 
it. The Supreme Court in Sangram 
Singh v. Election Tribunal Kotah, AIR 
1955 SC 425 has observed :— 


“Now a Code of Procedure must be 
regarded as such. It is ‘procedure’ some- 
thing designed to facilitate justice and 
further its ends; not a penal enactment 


for punishment and penalties: not a thing . 


designed to trip people up. Too techni- 
eal a construction of sections that leaves 
no room for reasonable elasticity of in- 
terpretation should therefore be guarded 
against (provided always that justice is 
done to both sides) lest the very means 
designed for the furtherance of justice 
be used to frustrate it.” 


6. The learned Trial Judge has not 
cared to examine all these aspects. He 
laid much emphasis on the technicality 
of the provision and wanted to dispose 
of the case without caring to advance 
the cause of justice. In such matters the 
trial Court should take liberal attitude 
and -should not stick to technicalities, 


Maheshkukar Jivabhal v, Goa Medical College 


The. 


A.L R. 


7. This apart, in the present case, it 
appears an application for’ summoning 
four witnesses was filed on 20th day of 


Court’s record), within 15 days of 9-12- 
1977 when issues were framed. It is true 
that the plaintiffs have not referred to 
this petition in his application dated 26-4- 
1978, wherein it was on the other hand 


. Stated that through oversight no such 


petition was made. Be that as it may, 
the fact remains that in fact ‘the plaintiffs 
had filed an application within the spe- 
cifled time. s 


8. I am therefore of the: opinion that 
the learned trial Judge wrongly refused 
plaintiffs’ application. In this way he 
committed a material irregularity in the 
exercise of jurisdiction vested in him. It 
is therefore a fit case to be interfered 
with in revision. Accordingly the order 
is set aside and the plaintiffs petition 
dated 26-4-1978 read with. the applica- 
tion dated 20th December, 1977 is allow- 
ed and the Court should issue summons 
to the witnesses mentioned in the latter 


petition. 
Revision | allowed, 


_ AIR 1981 GOA, DAMAN AND DIU 2- 
K. M. MISHRA, ADDL. J. C. 
Vaishya Maheshkukar Jivabhai, Peti- 
tioner v. Dean, Goa Medical College, 
Panaji, Respondents, 


Special Civil Appln. (Writ Peto.) No. 98 
of 1978, D/- 1-2-1980. 


Constitution of India, Art. 14 —.Edu- 
cation — Admission to Medical College 
— Condition that candidate must have 
passed. S. S, C. examination from any 
school in particular region'— Arbitrary 
— Contravenes Art. 14. - .. , 

Reasonable classification for purposes 
of special treatment is permissible -and 
the test of reasonableness will be: (1) 
whether the classification is rational and 
based on intelligible differentia,’ which 
distinguishes the persons or things that 
are grouped together from ‘others that 
are left out from the group: and (2) whe- 
ther the basis of differentiation has any 
rational nexus or relation with the policy 
or object to be achieved. - (Para 8) 

A condition for admission in Medical 
College that a candidate must have pass 
sed S. S. C. examination or its equiva- 


“ December, 1977 (at page 95 of the lower - 
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lent examination from any recognised ` 


schoo] in the Union ~ Territory of Goa, 
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Daman and Diu. is arbitrary and has no 
reasonable nexus with the object to be 
achieved and-- contravenes Art. 14 
of the Constitution, For the purpose of 
fostering growth of schools in Diu Gov- 
’ ernment cannot take resort to a classi- 
fication which tends to discriminate be- 
tween two groups of students that come 
into being as a result of classification. 
Government have to find out the real 
reasons which do not attract students to 
take up their studies in schools in Diu 
and devise ways and means to make the 
schools attractive. (Para 16) 


The people of Diu, or as a matter of 
-fact, the people of Goa, are interested 
only.in receiving proper medical aid at 
the hands of qualified doctors. It mat- 
ters little to them whether the Doctor 
who renders the medical aid studied up 
to the S. S. C. standard in any of the 
schools’ of the territory of Diu, so. long 
as he happens to be a resident of the 
territory. 

The classification js neither aimed at 
fostering interests of the students of Diu, 
nor that of the people of Diu, but at 
the growth of schools in Diu, which can 
never be considered as proper and re- 
asonable. (Para 18) 


The Secondary schools of Diu are affi- 
fiated to the Gujarat Secondary Educa- 
tion Board, Gandhinagar, for the pur- 
pose of Secondary School Certificate 
Examination. The school which sends 
up the student is thus not releyant. What 
is relevant is whether the students of 
_ both the groups have passed from the 

same board. Secondly, Secondary School 
Certificate Examination is not the quali- 
fying examination for a student to be- 
come eligible to apply for admission ta 
Medical College. So, any reference to 
Secondary School Certificate -which is 
not the qualifying examination, appears 
to be irrelevant to the ultimate object of 
recruiting the best element to the Col- 
lege. 
sulted in classifying the students into 
Iwo groups has no connection with the 


qualifying examination which makes the © 


student eligible for admission to Medi- 
cal College, it cannot be said that the 
classification has a rational relation with 
- the object sought to be achieved. The 
classification is not only arbitrary, un- 
reasonable, illusory and founded on no 
principle whatsoever but it has also no 
rational nexus with the object sought to 
be achieved. said condition has 
thus impaired ths. fundamental. right 
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Since the condition which has re-~ 
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guaranteed by Art. 14 of the Constitu- 


tion. Case law discussed. (Para 19) 
Cases Referred : Chronological Paras 


AIR 1974 Goa 26 3, 5, 15, 16 
AIR 1971-SC 1439- . f 12 
AIR 1971 SC 1762 i 14 
AIR 1971 SC 2303 f 13 
AIR 1970 SC. 35 11, 15 
AIR 1968 SC .1012 10, 11, 15 


AIR 1958 SC 538: 1959 SCR -279 8 

S. K. Kakodkar, for Petitioner; J. Dias, 
Govt. Advocate (for Nos. 1 to 3) and 
R. P. Budbude, (or No. 8.), for REDONS 
dents. 5 

ORDER :— The petitionse was an ap- 
plicant for admission to the. first year 
M. B. B. S. class (Session 1978-1979) at 
the Goa Medical College, Panaji, which 
is an institution affiliated to the Bombay 
University. He was not selected for ad- 
mission on the ground that he had not 
passed the S. S. C. Examination or its 
equivalent examination from any of the 
recognized schools in the Union Terri- 
tory of Goa, Daman and Diu and the 
present application under Art. 226 of the 
Constitution has been filed for a declara- 
tion that the words “from any one of the 
recognized schools in the Union Terri- 
tory of Goa, Daman and Diu” contained 
in Rule 3.1 (ii) of the Goa Medical Col- 
lege, Prospectus for the Session 1978-79 
are unconstitutional, ultra vires, null 
and void with a further prayer for issu- 
ing a direction to respondents 1, 2 and 3 
to select him for admission to the said 
M. B. B. S. Course, if necessary, by can- 
celling the selection of any one of the 
respondents Nos, 4 to 9. ` 

2. The case of the petitioner, as 
gathered from the writ application, may 
be indicated as follows:— .. 
The petitioner is a bona fide resident of 
Diu for over 10 years. He studied in the 
Government Primary School, Vanakvara, 
Diu, for a period of six year (Standard I 
to VI from 1963 to 1969). Thereafter he 
studied up to Standard XI in Indrayon 
School, Veraval (Gujarat State), where- 
from he passed the Secondary. School 
Certificate Examination of. the Gujarat 
Secondary Education Board, Gandhi- 
nagar, held in March 1976. The secon- 


-dary schools of Diu are affiliated and 


send all their students for the Secondary 
School Certificate Examination to the 
Gujarat - Secondary Education Board, 
Gandhinagar. After passing the Secon- 
dary School Certificate Examination, the 
petitioner joined the Government Arts 
and Science College, Daman for Bachelor 
of Science Course, The said College is 
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affiliated to the 
sity. The Bachelor of Science Course is 
a four-year integrated Course. The first 
year is known as the Pre-University 
Science Course, the second year is the 
First year B. Sc, the third year is the 
Second Year B. Sc. and the fourth year 
is the Third Year B. Sc. The Pre-Uni- 
versity Science Examination .and the 
_First Year B. Sc. Examination of the 
South Gujarat University have been re- 
cognized as equivalent to the First Year 
Science Examination and the Inter Sci- 
ence Examination respectively of the 
Bombay University. 'The petitioner pas- 
sed Pre-University Science Examina- 
tion of April 1977 of the South Gujarat 
University with Mathematics as one of 
the subjects. He then passed the First 
Year B. Sc. Examination of March 1978 
‘of the South Gujarat University with 
61.78% marks in Physics, Chemistry, 
Biology and English, 


The prospectus of the Goa Medical 
College, Panaji, for the Session 1978- 
1979 imposes several] conditions of eligi- 
bility on the students seeking admission 
to the M. B. B. S. Course on open merit 
basis. One such condition, contained in 
Rule 3.1 (ii) is that the student shall 
have passed the S. S. C. or equivalent 
examination from any of the recognized 
school in the Union Territory of Goa, 
Daman and Diu. The petitioner satisfied 
all the conditions contained in the pro- 
spectus for admission into the said course 
of the Goa Medical College, except the 
condition contained in Rule 3.1 (ii) of 
the prospectus referred to above. It may 
be stated that the petitioner applied for 
admission to the M. B. B. S. Course in 
Category I (unreserved) and also under 
Category I (C) and IJ and as earlier stat- 
ed, he was denied admission. 


3. In the returns submitted by the 
respondents Nos. 1 to 3, it is stated that 
Din does not have any college and hence 
all the students have necessarily to go to 
prosecute their higher studies outside 
Diu. In order therefore, to assist the 
people of Diu and particularly the stu- 
dents who study in Diu, it was provided 
that the students should have carried on 
their studies culminating in passing 
S. S. C. in Diu. The impugned rule was 
therefore neither unconstitutional nor 
ultra vires. The words contained in the 
aforesaid rule were included in the pro- 
spectus pursuant to the judgment of this 
Court in Mhawla A. Gulamhussein v. 
Dean, Goa Medical College, Panaji, (AIR 
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1974 Goa 26). In other words the afore- 
said three respondents seek to justify 
the rules in view of the decision render- 


ed by this Court in the aforementioned 
case. 


4 I do not fnd any returns said to — 
have been filed by any of the remaining 
respondents. 


5. Mr. Kakodkar, learned advocate 
appearing for the petitioner, has taken 
the following points :— 

(1) The condition that a student seek- 
ing admission should have passed the 
S. S. C. or equivalent examination from 
any of the recognized schools in the 
Union Territory of Goa, Daman and Diu, 
has created an artificial classification be- 
tween students of Goa, Daman and Diu 
who have passed the S. S. C. or equiva- 
Tent examination and who desire to seek 
admission to the M. B. B. S. Course at - 
the Goa Medical College, into those who 
have passed the said examination from 
any of the recognized schools of the 
Union Territory of Goa, Daman and Din 
those who have not passed the said ex- 
amination from any one of the recogniz- 
ed schools in the Union Territory of Goa, 
Daman and Diu. The said classification 
is not founded on any intelligible dif- 
ferentia which distinguishes students that 
are grouped together from others left 
out of the group. It would be illegal to 
hold that students of Diu who have 
passed the S. S. C. Examination of the 
Gujarat. Secondary Education Board, 
from a school in Diu belong to a class 
different from the students of Diu who 
had passed the very same examination 
from a school outside Diu for the pur- 
pose of meting out a different treatment 
under the prospectus. The said classifica- 
tion is thus wholly arbitrary, unreason- 
able, illegal and founded on no principle 
whatsoever. The said classification can- 
not and does not have any rational rela- 
tion to the object sought to be achieved 
by Rule 3.1 (ii) and/or the prospectus, 
namely, the selection of the best avail- 
able talent of Goa, Daman and Diu for 
admission to the M. B. B. S. Course at 
Goa Medical College. In the premises, 
the said condition has impaired the fun- 
damental right guaranteed to the peti- 
tioner by Art. 14 of the Constitution of 
India and is therefore void. 


(2) The qualifying examination for 
admission to the M. B. B. S. Course is 
the Inter-Science Examination or the 


Higher Secondary Examination. Under 
the prospectus, respondents Nos. 1, 2 


and 3 are required to select candidates 
for admission solely with reference to 
their performance at the Inter-Science 
or Higher Secondary Examination. ` In the 
context therefore, a reference to the 


- ®arlier examination passed by the stu- 


ye 


dents, such as S. S, C. Examination, or 
the schools from which they had passed 
the said Examination or the place where 
the said schools were situated, can have 
no relevance to the object sought to be 
achieved by the prospectus. The said 
condition thus creates an unreal classi- 
fication between students similarly 
situated and is therefore void as offend- 
ing the provisions of 14 of the 
Constitution of India. 


(3) A similar condition in the earlier 
prospectus has been struck down by this 
Court in the case of Mhawla Abdulassis 
Gulamhussein, (AIR 1974 Goa 26) (supra). 
The Court after striking down the simi- 
Jar condition went a step further, which 
was not necessary at all for the disposal 
of the case before it, in laying down evi- 
dently in its advisory capacity.some con- 
ditions which are open to the Govern- 
ment to incorporate in the prospectus, 
in order to give protection to the people 
of this territory as regards:the admis- 
sion to the college (meaning the Medical 
College). The respondents Nos. 1 to 3 
cannot justify the condition on the basis 
of the conditions indicated by this Court 
in that decision. 


(4) The words “from any one of the 
recognized schools in the Union Territory 
of Goa, Daman and Diu” are severable 
from the rest of the Rule 3.1 Gi) of the 
Prospectus. 


6. Mr. Dias, learned Government Ad- 
vocate, in reply, has submitted that the 
petitioner having come to the Court after 
everything was over, is not entitled to 
any relief whatsoever. According to him, 
he should have approached this Court 
before the selection and admission was 
given because he knew that he did not 
fulfil one of the conditions laid down in 
the Prospectus. In other words, he 
should not have waited till the selection 
was over and students admitted. These 
students who have been admitted cannot 
now be displaced. No protection is 
therefore available to the petitioner. 


7. The fourth point may be disposed 
of first because the words “from any one 
of the recognized schools in the Union 
Territory of Goa, Daman and Diu”, are 
severable from the rest of the Rule 3.1 
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(ii) of the Prospectus and. this view of 
mine is not disputed by the other side. 
8. I shall now pass on to the main ground 
i e, ground No, ] which will decide the 
fate of this case, The question is whether 
the impugned words in the rule referred 
to above, are discriminatory and as such 
violative of Art, 14 of the Constitution. 
The scope of Art. 14 of the Constitution 
has been explained in innumerable deci- 
sions of the Supreme Court and it is un- 
necessary to refer to them here. It is 
sufficient to say that reasonable classi- 
fication for purposes of special treatment 
is permissible and the test of reasonable- 
ness will be: (1) whether the classifica- 
tion is rational and based on intelligible 
differentia, which distinguishes the per- 
sons or things that are grouped together 
from others that are left out from the 
group; and (2) whether the basis of dif- 
ferentiation has any rational nexus or 
relation with the policy or object to be 
achieved. (See Ramkrishna Dalmia’s 
ease 1959 SCR 279: (AIR 1958 SC 538). 


9. The classification is founded on the 
passing of S.S.C. examination from any 
of the. recognized schools in the Union 
Territory of Goa, Daman and Diu. These 
words are neither defined nor explained 
in the rules. It is however not in dis- 
pute that the only meaning that could 
be assigned to those words is the keeping 
-of terms in the schools of this territory. 
Such a basis of selection, it is pointed 
out by Mr. Kakodkar, has neither intelli- 
gible differentia between the students 
sent up by any of the schools in. Diu to 
take their examination conducted by the 
South Gujarat Board and students who 
‘take their examination in the same board 
being sent up by schools situated outside 
Diu, except that one student studies in 
a schoo] situated in Diu while the other 
student studies in a school outside Diu. 


10, At this stage, it will be profitable 
to notice some of the decided cases on 
this aspect. In 'P. Rajendran v. State 
of Madras’, (AIR 1968 SC 1012), the Sup- 
reme Court had to deal with the rules 
made by the State of Madras for the 
selection of candidates for admission to 
the First Year integrated M. B. B. S. 
Course on districtwise basis. A Bench of 
five Judges held that even if it was as- 


- sumed that the classification was reason- 


able, the rule violated Art. 14 by reason 
of the fact that it ran counter to the 
second principle, namely, that there was 
no nexus between the classification and 
the object to be achieved which in that 
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case was to get the best talent for admis- 
- Bion to Medical Colleges, In other words, 
in the opinion of their Lordships, the 
allocation of seats districtwise’ had no 
reasonable relation with the object 
sought to be achieved by the rule. The 
justifications put forth by the Govern- 
ment and which were rejected by their 
Lordships were that. there were better 
educational facilities in Madras city as 
compared to other Districts and that if 
districtwise selection was not made can- 
didates' from Madras city would have an 
advantage and would secure more seats 
than justified on the basis of proportion 
of population and secondly candidates 
coming from various districts could set- 


tle down in those districts and thus me- - 


dical help would be available in suff- 
cient measure in all Districts. a 


11. The constitutional validity of re-. 


servation of seats .in the Maulana Azad 
Medical College, Delhi; in respect of cate- 
gory (c) to (h) contained in Rule 4 of 
the College Prospectus, relating to the 
eligibility for admission to the College, 
came to be considered in ‘Kum. Chitra 
Ghosh v. Union of India’, (AIR 1970 SC 
35). The classification in all those cases 
before their Lordships was found to be 


based on intelligible differentia which 


distinguished them from the group -to 
which the appellants (therein) belonged: 
The decision in P. Rajendran’s case, (AIR 
1968 SC 1012) was distinguished on the 
ground that in that case the classification 
made districtwise had been considered 
to possess no reasonable relation with the 
object sought to be achieved. 


12. In 'N.. Vasundara v. State of My- 

re’, (AER 1971 SC 1439), the Supreme 
Court had the occasion to interpret the 
constitutional validity of Rule 3 of the 
Mysore Rules for selection of candidates 
for admission to pre-professional/B. Sc. 
Part I Course, leading to the M, B. B. S. 
in Government Medical ‘Colleges impos- 
ing condition of residence for minimum 
period of 10 years in the State of My- 
sore in addition to the condition of being 
domiciled in that State. The classifica- 
tion on the basis of the condition of re- 
sidence for a minimum period of 10 years 
was found to be proper and accordingly 
selection made from such classified 
group for imparting medical education 
to available candidates with the object 
and purpose of providing pre-post medi- 
cal aid to the people of the State and to 
provide medical education to those “who 
are best’ suited for such. education could 
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_ not be challenged on the ground of in- 


equality violating Art, 14. ‘The Court 
also observed, “a reasonable basis of 
course must mean that the basis is not 
arbitrary or -fanciful but bears a just, 
rational and intelligent relation with tha 
object sought to be achieved by the clas- 
sification”. 

13. Then came the case of Peria 
Karuppan, (AIR 1971 SC! 12303). The 
question that arose in that case was whe- 
ther unitwise distribution of seats in 
Medical Colleges in Tamil Nadu was 
violative of Arts. 14 and 15. :It was held 
that unitwise distribution of seats in Me- 
dical Colleges in Tamil Nadu was viola- 
tive of Arts. 14 and 15 as the object of 
selecting best candidates on'a statewisa 
basis was not satisfactorily achieved by 
the above method. The fact that appli- 
cants were allowed to apply: to any one | 
unit did not take the scheme, outside the 
mischief of Arts. 14 and 15. | 
_ 14 In 'D. N. Chanchala iv. State of 
Mysore’, (AIR 1971 SC 1762), the ques- 
tion arose whether university-wise dis- 
tribution of seats in the Government Me- 
dical College was violative of Art. 14 of 
the: Constitution. It was held that the 
candidates passing through the qualifying ` 
examination held by a university form a 
class by themselves as distinguished from 
those passing through such examination 
from the other two universities in the 
State. Such a classification has a reason- 
able nexus with the object of the rules, 
namely, to cater to the needs of can-- 
didates who would naturally like to at- 
tend their own university to advance 
their training in technical _ studies. Such 
a basis for selection has “not the disad- 
vantage of districtwise or unitwise selec- 
tion as any student from any nart of the 
State can pass the qualifying! examination 
in any of the three universities irrespec- 
tive of the place of his birth or his re- 

ence. | 

15. In the judgment of this Court re- 
ported in AIR 1974 Goa 26 — Mhawla A. 
Gulamhussein v. Dean,.Goa Medical Col- 
lege — this Court considered the earlier 
judgment including Rajendran and 
Chitra Ghosh’s cases, (AIR 1968 SC 1912 
and AIR 1970 SC 35) and reaffirmed that 
any classification sought to'be made in 
the matter of admission to Medical Col- 
lege must be decided on the touchstone 
of its nexus with the object sought to be 
achieved, namely, the selection of the 
best talent. 

16, The classification, as “is noticed 
above, is impugned firstly on the ‘ground 
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that it is not based on any intelligible 
differentia which is a factor to.be con- 
sidered as per the decisions noticed above 


at the very outset. The respondents . 


Nos. 1 to 3 seem to justify- the classifica- 
tion by assigning as follows :— 

“The said words (to which I have finds 
reference) were included in the said pro- 
spectus pursuant to the judgment of this 
Hon'ble Court in Mhawla A. Gulamhus- 
sein v. Dean, Goa Medical College re- 
ported in AIR 1974 Goa, 26. It is sub- 
mitted that the provisions in the said 
prospectus have been made with a view 
to reserve some seats to the people of 
Diu as regards the admission to the Goa 
Medical College. “In that behalf, this 
Hon’ble Court has stated in the said 
judgment that the Government might, in 
its discretion, lay down rules whereby 
only the students who satisfy any or all 
of the following conditions shall be ad- 
mitted: (a) that the student has been 


` residing in the territory for at least 10 


or perhaps even 15 years; (b) that this 
period of residence should be a period 


immediately preceding the date on which . 


the admission to the college is sought; 
(c) that in addition to residence a per- 
son should be required to be domiciled 
in this territory; (d) that the person 
should have carried on his studies in any 
of the academical institutions of this 
territory for a certairi number of years; 
(e) that the period for which he has car- 
Tied on his studies in any of the acade- 


. mical institutions of this territory should 


be the period immediately preceding the 
date on which admission is sought, and 


so on. ` It is submitted that Diu does not. 


have’ any college and hence all the 
students have necessarily to go to pro- 
secute thelr higher studies outside Diu. 
In order therefore to assist the people of 
Diu and particularly the students who 
study in Diu, it was provided that the 
students should have carried on their 
studies culminating in passing S. S. C. in 


Diu. It is further submitted that such . 


rule is to.provide that the persons who 
have carried on studies in any of the 
academic institutions of this territory.” |: 


In substance the basis of the classification - 


is to assist the people. of Diu, and parti- 
cularly the students who study in Diu. 
The question that at once arises is whe- 
ther classification made on the above 
basis is proper or not. I am clear-that the 
same has to be examined not with re- 
ference to the judgment in Mhawala’s 
case (supra), but on the basis of the two 
- tests, judicially recognized in the. cases 
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Teferred to above. This Court, in my 
opinion, has not examined the validity of 
those conditions while laying them down 
in the judgment referred to above, It was 
given, in my.view, in an advisory capa- 
city for examination by the respondents 
Nos. 1 to 3, the rule making. authorities, 
In that very case, the question that arose 
for consideration was whether the por- 
tion of Sub-Rule (3.1) contained in the 
Goa Medical College Prospectus (Session 
1973-1974) which imposed a-bar on the 
admission to the Goa Medical College of 
students who had not passed the Inter- 
Science Examination “from colleges 
within the territory of Goa, Daman and 
Diu”, was ultra vires of the Constitution 
or not and the Court after considering 
the law on the point struck down the 
rule. The respondents therein raised four 
grounds in justification of the above con- 
dition. Their first basis for the classifica- 
tion was the “felt needs and requirements 
of the students of the Union Territory”. 
This Court observed as follows :-— 


“What are the needs and requirements 
felt and by whom they were felt is not 
on record. Neither are there (these) 
matters of common knowledge . and re- 
port which I can take into consideration 
or assume or any state of fact which I 
can conceive as existing at the time the 
rule was made. Shri Dias has not point- 
ed out such matter or state of facts. Be- 
sides the needs and requirements are said 
to be of the students and not of the 
people of the territory which alone would 
justify a- classification.” 

Thus, in that case, the basis for the classi- 
fication, namely, “the felt needs and re- 
quirements of the students of the Union 
Territory”, was not accepted as sound 
and legal. On the same reasoning the pre- 
sent claim that the classification has been 
provided to help the students has got to 
be rejected. Besides, the respondents 
Nos. 1 to 3 have not indicated how the 
interest of the students of this territory 
who prosecute their studies in the Schools 
at Diu up to the-S. S. C. standard are 
fostered by means -of the impugned 
classification. Though not stated in the 
returns, Mr. Dias, learned Government 
Advocate, has tried to support the classi- 
fication by stating that the condition of 


keeping terms at the S. S. C. level aims 


at fostering growth of schools in Diu. 
Fostering growth of Schools is different 
from fostering the interest of the 
students of Diu. For the purpose F 
fostering growth of schools in Diu Gov- 
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ernment cannot take resort to- a classifi- 
cation which tends to - discriminate be- 
tween two groups of students that come 
into being as a result of - classification. 
Government have to find out the real 
reasons which do not attract students ‘to 
take up their studies in schools in Diu 
and devise ways and means to make the 
schools attractive. 


17. The next basis for the classifica- 
tion as stated in the returns is to assist 
the people of Diu. Asked to explain 
what does “the assistance to the people 
of Diu” means, Mr. Dias, learned Govern- 
ment Advocate submits that assistance 
to the people of Diu means assistance to 
the students of Diu. In other words, ac- 
cording to him, there is no distinction be- 
tween the students and the people. If 
that be the position, the basis for as- 
sistance to the students being found un- 
sustainable, the theory of assistance to 
the people deserves no better 
consideration. Assuming that a distinc- 
tion could be made between the students 
of Diu and the people of Diu, the classi- 
fication still cannot be justified on 
said ground. The people of Diu, or as a 
matter of fact, the people of Goa, are 
interested only in receiving proper medi- 
cal aid at the hands of qualified doctors. 
[t matters little to them whether the 

Doctor who renders the medical aid stu- 
died up to the S. S. C. standard in any of 
the schools of this territory, so long as 
he happens to be a resident of this terri- 
tory. 

18. Thus, it will be seen that the 
classification is neither aimed at fostering 
interests of the students of Diu, nor that 
of the people of Diu, but at the growth 
of schools in Diu, which can never be 
considered as proper and reasonable. In 
other words, there appears to be no 
intelligible differentia in the classification 
adopted by responlents Nos. 1, 2 and 3 
that distinguishes the students that are 
grouped together from others left out of 
the group. pyt . 


19. The next question that has to be 
determined is whether the differentia on 
which the. classification has been made 
has rational relation with the object to be 
achieved. The object to be achieved by 
the rule ‘has nowhere been stated in the 
returns. But there appears to be no dis- 
pute in this case that the object of selec- 
tion for admission is to secure the best 
possible material. It is not in dispute that 
the petitioner is a bona fide resident . of 
Diu for over. 10 years, He studied .in Gov- 
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ernment Primary School, Vanakvara, Diu, 
for a period of 6 years. From 7th Standard 
up to llith Standard he studied in 
Indrayon, a school situated in Gujarat 
State. The Secondary schools of Diu 
affiliated to the Gujarat Secondary Educa- 

tion Board, Gandhinagar, for the purpose 

of Secondary Schoo] Certificate Examina- 

tion, The school which sends up the 

student is thus not relevant. What is 

relevant is whether the students of both 

the groups have passed from the same 

board. Secondly, Secondary School Certi- 

ficate Examination is not the qualifying 

examination for a student to become eli- 

gible to apply for admission to Medical 

College. So, aiy reference to Secondary 

School Certificate which is not the quali- 

fying examination, appears to be irrele- 

vant to the ultimate object of recruiting 

the best element to the College, when 

under the prospectus respondents Nos. 1, 

2 and 3 are required to select candidates 

for admission solely with reference to 

their performance at the Inter-Science or 

Higher Secondary Examination. Since 

the condition which has resulted in classi- 

fying the students into two groups has no 

connection with the qualifying examina- 

tion which makes the student eligible for 

admission to Medical College, it cannot be 

said that the classification hasa rational 

relation with the object sought to be ac- 

hieved. The impugned condition is glar- 

ingly discriminatory when it debars. ad- 

mission to the group to which the peti- 

tioner belongs whilst it allows to the 

other group.: The classification is not only 

arbitrary, unreasonable, illusory and 

founded on no principle whatsoever but 

it has also no rational nexus with the ob- 

ject sought to be achieved. The said con- 

dition has thus impaired the fundamental 

right of the petitioner guaranteed by Arti- 

cle 14 of.the Constitution of India, 

20. Having reached the above conclu- 
sion, the question that arises 1s what is 
the order to be passed in this application. 
It is not in dispute that respondents 4 to` 
9 have since been admitted and are pro- 
secuting their studies. The learned Gov- 
ernment Advocate rightly represented 
that they should not be dislodged. I am 
inclined to agree with him on this point. 
Mr. Kakodkar learned advocate appear- 
ing for the petitioner does not also op- 
pose the submission of the Government 
Advocate, Government Advocate was re- 
quested to consult the Bombay University 






_ to find out how to accommodate the claim 


He could not however 
Court in this . 


of the petitioner. 
render any help to «the 


: 4981. 


regard. In.view of the finding reached: by 
this -Court that the condition which pre- 
-vented the petitioner who had admitted- 
ly secured more marks than respondents 


Nos, 4 to 9, is unconstitutional and hence - 


void, the petitioner should not go with- 
out any redress, despite the fact that he 
has come after the selection was over. In 
my opinion two courses are open; one 
course is, create a seat in the coming 
year and accommodate the petitioner or 
in the alternative to create a seat in the 
current session and to carry forward the 
same to the next year and admit the peti- 
tioner against that seat with effect from 
the next session. Government being the 
controlling authority as regards the ad- 
mission into the Goa Medical College, 
will, I believe, not find it difficult to ac- 
commodate the petitioner, 


21. For the reasons stated above the 
petitioner is entitled to a declaration that 
the words “from any one of the recogniz- 
ed schools in the Union Territory of Goa, 
Daman and Diu” contained in Rule 3.1 (ii) 
of the Goa Medical College Prospectus 
for the session 1978/1979 are unconstitu- 
tional, ultra vires, null and void. The 
said words are hereby ordered to be ex- 

' punged from the said prospectus. No ex- 
- press direction to the Government to ad- 
` mit the petitioner could be issued except 
in the shape of request as indicated above. 
This writ application thus partly succeeds, 


but in the peculiar circumstances of the’ 


case, there will be no order for costs. 
Order accordingly. 
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K. M. MISHRA, ADDL., J. C. - 
Jugaldas Jiva Chudasama, Petitioner v. 
Principal, College of Engineering, Goa, 

and others, Respondents. 

Special Civil Appln, (W. P.) No. 24 of 
1979, D/- 3-7-1980. 
_ Constitution of India, Arts, 29 (2) ani 
226 — Admissions to educational instita- 
tions — Admission to Engineering Collegé 


mt Farmagudi — Reservation of one seat 


for candidate from Diu — Candidata 
from Diu admitted againgt reservation «a 
s candidate also eligible to be ad- 
5 on open merit basis — Other catis 
Widate from Diu has no right to ask autti« 
brities to admit selected candidate against 


3X/KX/F250/80/GDR ; 


Jugaldas v. Principal, College of Engineering 


-Goa 9 
Cases Referred : Chronological Paras 
‘AIR 1964 Ker 39°. 6 
-AIR 1958 Andh Pra 129 a g 


`S. D. Lotlicar, for Petitioner; J. Dias, 


Govt. Advocate, for Respondents. 


ORDER :—The petitioner is seeking the 
issuance of a writ of mandamus and/or 
any other appropriate writ, order or 
direction ordering respondents Nos. 1 and 
2 to consider him for the purpose of re- 
served seat for Diu and also to admit 
him against the same as he is- duly quali- 
fied having obtained the highest percen- 
tage amongst the candidates who are 
eligible to apply for the same. 


2. The intake capacity into the First 
Year Engineering course of the Engineer- 
ing College at Farmagudi in this territory 
was for the academic year 1978-79, 95 
seats, the distribution wherefor was as 
under :— 

(a) For candidates passing the qualify- 
ing examination within the colleges of 
Goa, Daman and Diu: 

i) Higher Secondary School 64 seats. 

Certificate Examination. 

ii) Inter-Science 7 seats. 


Total 71 seats. 


16 seats reserved out of 71 seats irrespec- 
tive of studies, namely Higher Secondary 
Schoo] Certificate Examination and Inter- 
Science as follows :— 

(i) One seat for candidates from Diu. 
~ (ii) One seat for candidates from 
Daman. 

(iii) One seat for children and depen- 
dants of Political sufferers, 


(iv) Six seats for candidates belonging 
to Scheduled castes. ~- 


(v) Two seats for candidates belonging . 
to Scheduled Tribes. 


(vi) One seat for children of defence 
personnel. 
(vii) One seat for Muslim community. 


(viii) Two seats for physically handi- 
capped students. 


(ix) One seat for repatriates from East 
Africa. 


Seats remaining vacant in the above 
reservation to be filled up amongst the 
candidates from the general merit list of 
students passing the qualifying examina- 
tion from the colleges in this Territory. 
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. .(b) For: candidates passing the qualify- 
ing examination from colleges outside the 
Union ‘Territory of Goa, Daman and Diu: 


i) Higher Secondary School 21 seats. 
Certificate Examination. 





ii) Inter-Science, 3 seats, 
‘Total 24 seats, 
3. The petitioner is a native of 


Vamakbara, Diu. He passed the Higher 
Secondary Certificate Examination of 
Gujarat Secondary Board, Gandhi Nagar, 
-Gujarat, held in April, 1978, securing 439 
marks out of 800 marks in Grade II. On 
14-6-1978 he made three applications one 
for the reserved seat for the Higher 
Secondary School Certificate Examination 
under (a) (i) in the general merit basis, 
for the seat reserved for candidates from 
Diu and also for the seat reserved for 
candidates belonging: to Scheduled castes 
Besides him there was one more candi~ 
date from Diu. by name Ramesh Jiva 
‘Bamania who passed  Inter-Science 
Exammation and who also applied under 
category (a) (ii) namely as candidate 
who has passed Inter-Science Examina- 
tion. The said Ramesh Jiva Bamania made 
two more applications one in the open 
merit basis for 7 seats allotted to Inter- 
Science students and the other for the 
reserved seat for candidates from Diu. 
While the said Ramesh Jiva Bamania was 
admitted against the .-reserved seat for 
candidates from Diu, the petitioner was 
selected for admission against the seat 
reserved for Scheduled Castes, After be- 


ing so selected he was intimated that he ` 


should report to the Engineering College, 
Farmaeudi for the purpose of . payment 
of fees and carrying out other formalities 
on 5-9-1978, Accordingly he went to the 
Office of the Goa Engineering College on 
4-9-78 but was informed by the Office 
that, his selectioif to the reserved seat for 


Scheduled castes was cancelled because — 


the caste to which he belongs, namely, 
Ghedia Koli is not recognized as a 
Scheduled castes. The result, 
was that the petitioner ‘could not get ad- 
mission against the said seat reserved for 
candidates belonging to the Scheduled 
castes, - J 

4. On the above admitted facts the 
petitioner has stated that in any case he 
was entitled to be admitted against the 
reserved seat for candidates from Diu and 
the ‘authorities, L e., the respondents 1 
and 2 have acted ‘illegally in denying him 
‘admission to-the first year Engineering 


Jugaldas v. Principal, College of Engineering 


therefore, . 


A.L R. 


course for the. year. 1978-79 as against the 
said seat. It has been further stated that 
considering the marks obtained by the 
said Ramesh Jiva Bamania, who had also 
applied for a seat in the open merit, it 
was mandatory on the part of the 
respondents Nos. 1 and 2 to admit him 
against one of the unreserved sedt in 
-category (a) (ii) referred to above.. There 
was no ouestion of admitting the said 
Ramesh Jiva Bamania against the cate- 
gory of reserved seat for Diu which the 
respondents Nos. 1 and 2 have done. He 
has reasons to believe that with a view 
to deprive the petitioner of his rightful 
‘claim to the reserved seat for Diu the 
respondents Nos. 1 and 2 have admitted 
the said Ramesh Jiva Bamania who is 
otherwise duly qualified to be admitted 
in the open merit against unreserved seat 
for Diu, thereby denying him admission 
to the First year Engineering Course 
which he could otherwise be entitled to, 


5. No return in reply has been filed by 
any of the respondents, But ' Mr.. Dias, 
learned Government Advocate appearing 
for the respondents has vehemently op- 
posed to the grant of the reliefs to the 
petitioner in this Writ application, 


6. Mr. S. B. Lotlikar, learned advocata 
appearing for the ‘petitioner has argued 
that the respondents Nos, 1 and 2 in not 
admitting Shri Ramesh Jiva Bamania 
against the general seat has deprived the 
petitioner of his right to get admission 
into thè first year Engineering course. In 
his viev7 there is no bar for a candidate 
eligible for the reserved seat to secure a 
seat in the open merit basis. By provid- 
ing Ramesh one seat in the open merit 
basis another candidate from, Diu would 
have got an opportunity of admission, The 


‘action of respondents Nos, 1 and 2 is thus 


contrary to the principle of | reservation 
enshrined in Article 15 (4) of; the Consti- 
tution. In support of his contention re- 
liance is placed in “R. Jacob, Mathew v. 
The State of Kerala (AIR 1964 Ker 39). 
“Mr. Dias, learned Government Advocate 
appearing for.the respondents, has sub- 
mitted that the case relied upon has no 
applicability to the facts of the case on 


“hand: The observation to which attention. 


lowsi—' ee 

‘In my view, this decision clearly 
shows that, notwithstanding the fact that 
a class has been treated as Backward and 
given protection under Article 15 (4) by 


~of the Court has been drawn 'runs:as fol- 


providing.a. particular percentage for. 


that group, it does not take away the 
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right of any number of that group, from 
competing on the general merit basis, and 
securing as many seats as possible. That 
circumstance, in my view, cannot be taken 
into account for cutting down the per- 
centage that is fixed for that class as a 
whole, by action being taken under Arti- 
cle 15 (4). The few seats that may be 
captured by.members of that group on a 
general merit basis, are seats obtained by 
them in their individual right in accor- 
dance with the guarantee given to them 
under: Article 29 (2), and not as members 
of a backward class, for whom protection 


is provided under Article 15 (4), When a. 


_ candidate competes in the general merit 
pool, no consideration, excepting that of 
merit, comes into the picture; and surely 
no other considerations can be taken into 
account also. That is an individual right 
guaranteed under Article 29 (2). The 
right guaranteed under Article 15 (4) is 
for a particular class as such.” 


7. The above observation was made 
while considering the decision reported 
in AIR 1958 Andh Pra 129, referred to by 
the Advocate-General arguing the case 
before the Kerala High Court. The princi- 
ple laid down in the Kerala case has 
been reached in a different context and 
situation which is utterly lacking in this 
case. What the petitioner strives to make 
out is that it was mandatory for respon- 
dents Nos. 1 and 2 to allot a seat to 
Ramesh Jiva Bamania on the general 
merit basis for which he had qualified 
himself. The point that at once arises is 
whether the petitioner has got in him the 
right to compel respondents Nos. 1 and 2 
to do as he commands them to do and 
that too whether he could do so on the 
basis of the decision rendered by the 
Kerala High Court. It is not a case where 
the respondents Nos. 1 and 2 have not 
filled up the reserved seat as they were 
required to do under .the prospectus. 
Nothing has been pointed out from the 
prospectus that the Authorities were 
obliged to give Ramesh Jiva Bamania’a 


seat on general merit basis despite the. 


fact that he had applied for it. Shri 


Ramesh Jiva Bamania has no grievance 


of his selection, So long as the respon- 
dents Nos. 1 and 2 have not flouted the 
directions contained in the prospectus the 
petitioner ‘cannot have a grievance. 
Furthermore in this case the respondents 
Nos, 1 and 2 had in fact allotted a seat to 
the petitioner. as against the reserved 
seat for Scheduled castes on the basis of 
the information furnished by him which 


kon 


Anant Laximan Lae v. Paris Bagkar 


Goa 11 


however was ultimately found fo be 
incorrect. The decision is therefore no 
authority for the proposition advanced 
before me. 


8. In this view of the matter the peti- 
tioner has no legal right to claim the seat 

against which Shri Ramesh Jiva Bamaniaj ` 
has been admitted. He has also not been 
able to show any legal right in him to 
compel. the respondents Nos, 1 and 2 to 
give a seat to Ramesh Jiva Bamania on 
general merit basis although if such a 
course would have been followed, he 
would have been benefited. 


9. In the result this writ petition which 
is- without merits is dismissed and Rule 
issued is discharged, There shall: however 
be no order for costs. 

Petition dismissed. 
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= K. M. MISHRA, ADDL. J. C. 
Anant Laximan Lae and others, Appel- 

lants v. Paris Bagkar, Respondent. 

Ps oi Appeal No. 5 of 1976, D/- 31-7- 


Goa, Daman & Diu Agricultural 
Tenancy Act (7 of 1964), Section 7A 
— Bar .of jurisdiction — Change in 
law pending appeal — Jurisdictional 
factor required to be considered afresh 
in view of the change — Both judgments 
of lower courts set aside and case re- 
manded to trial court, AIR 1974 SC 396, 
Applied. (Para 7) 
Cases Referred : Chronological Paras 
ATR 1974 SC 396 5 
AIR 1941 FC 5 5 


M. S. Usgaonkar, for APPO NARIN Y.H. 
Kadam, for Responden 


JUDGMENT :— n plaintiffs have 
brought this Second Civil Appeal against 
the decision of the District Judge, by 
which he set aside the judgment of the 
Civil Judge, Senior Division, Mapusa, 
who had decreed the plaintiffs’ suit for 
injunction, 

2..In view of the decision I have 
taken that the suit will go on remand, 
it is not necessary to state the facts of 
the case in detail. Suffice it to say that 
the suit property was with the defendant 
as a lessee from 1952. Hé surrendered 
the lease in respect of coconut trees 
only, From January, 1966 up to Novem- 
ber, 1967, plaintiffs did the plucking of 
the coconuts. Thereafter the defendant 


AX/BX/A226/80/AGT 


12 Goa P. J. Mendes v. Caesario 
started interfering and cutting the coco- 


nut trees. He also started raising paddy . 


in the portion containing coconut trees. 
He’ also dug one well. The defendant, 
inter alia, questioned the jurisdiction of 
the Court, to try the suit on the ground 
that the land is agricultural land. 


3. The trial Court dismissed the plain- 
tiffs’ claim as far as raising of paddy and 
digging of the well was concerned; he 
however decreed the claim in so far as 
it related to the enjoyment of coconuts. 

4. Against this decision, the defen- 
dant appealed to the District Court. In 


appeal, the findings of the trial Court 
was reversed, 
5. Mr. Usgaonkar, learned Advocate 


for the appellants, has brought to my 
notice that under the Tenancy Law as 
it now stands the Civil Court would not 
have jurisdiction to determine as to 
whether the disputed land is or is not 
used for agricultural purposes, According 
to him, the Mamlatdar has to decide this 
question. In this connection, he has re- 
ferred to Section 7A of the Goa, Daman 
and Diu Agricultural Tenancy Act, 1964, 
which has been inserted with effect from 
28-10-1975. He, however, admits that the 
Trial Courts as well the Appellate 
Court’s judgments were given prior to 
28-10-1575. According to him, although 
the amendment has been inserted after 
the judgment of the lower court as well 
as of the Appellate Court, since this 
Court will now decide the question with 
reference to the existing law, he has to 
agree that this Court in view of the 
change in law, should not decide that 
question, In support of that contention 
he places reliance on ‘Qudrat Ullah v. 
Municipal Board, Bareilly, AIR 1974 SC 
396. The Supreme Court observed as fol- 
lows :— 

“The only further question is whether 
it is permissible for this court to take 
note of the extinguishment of the statu- 
tory tenancy at this stage and grant re- 
lief to the appellant accordingly. The 
Teading case of Lachmeshwar Prasad v. 
Keshwar Lal, AIR 1941 FC 5 at p. 6 lays 
down the law on the point. Gwyer, C. J., 
quoted with approval the following ob- 
servations of Hughes, C. J. :— 

“We have frequently held that in the 
exercise of our appellate jurisdiction we 
have power not only to correct error in 
the judgment under review but to make 
such disposition of the case as justice re- 
quires. And in determining what justice 
does require, the Court is bound to con- 
sider any change, either in fact or in 


de Jesus Fernandes . 


judgment was entered”, 

Justice Vardachariar, J., ‘in the same 
case stated that in this country the 
Courts have recognized an appeal to be 


_in the nature of are-hearing and that ‘in 


moulding the relief to be granted in a 
case on appeal, the Court of appeal is 
entitled to take into account even facts 
and events which have come into exist- 
ence after the decree appealed against’, 
This appellant obligation is almost juris- 
dictional. In a sense, the multidecked 
mechanism of the legal process, at every 
tier, is the handmaid, not the mistress of 
justice.” - 

6. Mr. Kadam, submits that he has no 
objection if the suit is remanded. 

7. After going through the Supreme 
Court decision, relied on by Mr. Usgaon- 
kar, I find that this Court has to take 
note of the change in the law. It would 
therefore not be proper to dispose of 
this Appeal by going into the question 
whether the suit land is being used for 
agricultura] purpose or not. The only 
course left is to remand the suit by set- 
ting aside both the judgments with a 
direction to the trial Court to take up 
the issue on jurisdiction and dispose of 
the same in the light of the provision 
contained in Section 7A of the Goa, 
Daman and Diu Agricultural Tenancy 
Act, 1964. ` 

8. The appeal is dispensed of accord- 


. ingly. There will be no order for costs. 


Mr. Kadam has filed a petition to amend 
his written statement. He may pursue 
the same if he so chooses, before the 
lower court, The petition for amendment 


may be sent to the trial Court for be-. 


ing dealt with by it. 
‘Appeal remanded, 
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TITO MENEZES, J. C. 


Piedade Januario Mendes, Petitioner 
v. Smt, Caesario de Jesus Fernandes, and 
others, Respondents. 

Special Civil Appin. (W. P) No. 32 of 
1976, D/- 3-8-1979, 

Goa, Daman and Diu Buildings (Lease 
Rent and Eviction) Control Act (2 of 
1969), S. 32 (4) — Scope — Tenant’s 
failure to deposit rent in time — Order 
stopping proceedings and directing re- 
storation of possession to landlord — 
Order cannot be supported when there is 


KW/KW/F356/79/KSB 


ALR... 
law, which has supervened since the . 


p 
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failure to consider sufficient cause as re- ` 


quired by S. 32 (4). 


Section 32 (4) is attracted only after 


there is a failure to deposit rent in time 
and it enables the Controller to stop the 
proceedings and direct restoration of 
possession if the tenant fails to show 
sufficient cause why such stoppage and 
restoration should not be ordered, 
Therefore, after the failure of the tenant 
to pay the rent in time, the Rent Con- 
troller has to adjudge whether there was 
sufficient cause for delay or whether 
there was otherwise sufficient cause why 
the proceedings should not be stopped 
and the tenant should not restore posses- 
sion to the landlord. 
(Mys), Rel. on; 1971 Ren CJ (SN) 55 
(Delhi), Dist. (Para 4) 
Cases Referred : Chronological Paras 
1973 Ren CJ 384 (Mys) 4 
1971 Ren CJ (SN) 55 (Delhi) 5 


M. S. Usgaonkar, for Petitioner; M. S. 
Kantak, for Respondent No. 1. 

ORDER :— The petitioner challenges 
the order of the Administrative Tribunal 
dated December 15, 1975 and the order 
of the Rent Controller dated July 3, 1975 
which merges into the order of the Tri- 
bunal. By the said orders the petitioner 
who was the tenant of the first respon- 
dent in respect of a dwelling house was 
asked to hand over possession of the suit 
premises to the first respondent under 
Section 32 (4) of the Goa, Daman and 
Diu Buildings (Lease, Rent and Eviction) 
Control Act, 1968 (hereinafter referred 
to as ‘the Act’). l 


2. An application for eviction was 
filed by the first respondent against the 
petitioner, inter alia, for non-payment 
of rent for the months of August, 1973 
to January, 1974 at the rate of Rs. 52/- 
per month totalling Rs. 312/-. Notice of 
the application was received by the peti- 
tioner on February 22, 1974. The peti- 
tioner deposited on March 20, 1974 the 
sum of Rs. 312/- but did not deposit the 
rent for the month of February, 1974 
which had already fallen due on the date 
‘on which the deposit was made. 
rents for the months of February and 
March, 1974 were deposited on April 5, 
1974. Rents subsequently due were also 
duly deposited, While the application for 
eviction was pending the first respondent 
filed an application dated June 6, 1975 
stating that the rent for the month of 
February was not deposited in time and 


prayed for stoppage of all proceedings.. 


and for an order for restoration of pos- 


P. J. Mendes v. Cacsario de Jesus Fernandes 


1973 Ren CJ 384. 


The .- 
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session of the suit premises to her under 
Section 32 (4) of the Act. The Rent Con- 
troller granted the application, . stopped 
the proceedings and ordered restoration . 
of possession. The Administrative Tribu- 
nal confirmed the order of the Rent 
Controller, in appeal. 

3. It is argued before me by Shri Us- 
gaonkar that the Rent Controller did not . 
consider whether sufficient cause was 
shown why proceedings should not be 
stopped and an order directing the peti- 
tioner to put the landlord in possession 
of the building, be passed. It is urged 
before me that the Rent Controller as 
well as the Tribunal took the view that 
since the petitioner had not deposited 
the rent in time. They had no power 
under the Act to condone the delay. 


4. The view taken is obviously wrong. 
Section 32 (4) is attracted only after 
there is a failure to deposit the rent in 
time. Section 32 (4) enables the Control- 
ler to stop the proceedings and direct re- 
storation of possession if the tenant fails 
to show sufficient cause why such stop- 
page and restoration should not be 
ordered, Therefore, after*the failure of 
the tenant to pay the rent in time, the 
Rent Controller has to adjudge whether 
there was sufficient cause for delay or 
whether there was otherwise sufficient 
cause why the proceedings should not be 
stopped and the tenant should not re- 
store possession to the landlord. I am 
supported in this reasoning by Datar, J. 
in the judgment rendered by him in ‘I. P. 
Hansraj v: G. S. Pannalal’ (1973 Ren CJ 
384) (Mys.). 

5. The Tribunal sought to rely on the 
short notes of cases in 'B. S. Bhambri v. . 
Amar Singh’ (1971 Ren CJ (SN) 55 
(Delhi) ). However, there, the rent was 
paid or deposited after the time fixed by 
the Court and not by Act had lapsed, It 
was held that the word ‘may’ in the pro- 
viso to S. 14 (1) of the Delhi Rent Con- 
trol Act, 1958 has the force of ‘shall’ in 
respect of ground (a), namely, non-pay- 
ment of rent. 


6. The orders of the Rent Controller 
and the Administrative Tribunal are set 
aside and the case is remanded to the 
Rent Controller to decide whether the 
petitioner had shown sufficient cause for 
delay and thereafter to pass the order 
that he may deem fit, 

- Case remanded, 
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K. M. MISHRA, ADDL. J. C. 

Dr. Alberto Jose Maria D’Souza and ete, 


Petitioners v. The Dean of the Goa Medi- 
cal College’ and others, Respondents. 


Special Civil Applns (W. P.) Nos, 114 
and 115 of 1978, D/- 26-6-1980. 


Constitution of India, Art, 14 — Rule 
for selection for admission to postgraduate 
courses in medical College making 
classification — Candidates working as 
Residents and Demonstrators given pre- 
ference — No nexus between classifica- 
tion and object to be achieved — Rule is 
violative of Art. 14 — Education — Rules 
for admission to Medical College. 


Reasonable classification for the pur- 
pose of special treatment is permissible 
and the test of reasonableness will be: 
(1) whether the. classification is rational 
and based on intelligible differentia 
which distinguishes the persons or things 
that are grouped together from others 
that are left out from the group; and (2) 
whether the basis of differentia bears 
rational nexus or relation with the policy 
or object to be achieved. AIR 1958 SC 
538, Foll (Para 6) 


The object of selection to medical col- 
leges can only be to secure the best pos- 
sible talent. It is however open to the 
State to classify the sources from which 
selection is to be made, but such classi- 
fication should not only be reasonable, 
that is to say, based on intelligible 
differentia, must also bear a nexus to the 
aforesaid object. AIR 1968 SC 1012, Foll. 

(Para 6) 


The petitioners were first given admis- 
sion in the Medical College for post- 


graduate courses and subsequently their. 


admissions were cancelled and other 
candidates having inferior academic re- 
cords were given admission replacing 
them, according to the Rule which pro- 
vided that candidates working as Resi- 
dents/Dermonstrators would be given pre- 
ference for selection. It was not pointed 
out that Residents/Demonstrators needed 


any boost or pushing up in the matter of 


selection for some reason or other. In the 
absence of any indication what for the 
Government wanted to protect them and 
put them in different class, it could be 
said that the classification was arbitrary 
and the Rule which gave rise to such 
classification was violative of Article 14. 
‘(Case law discussed). (Para 9) 


3X/KX/F252/80/SAD/LGC 


A. J. M. D'Souza v. Goa Medical College 


A. L Ro 


Cases Referred : Chronological Paras 


{1980) SCA Nos. 106 and 164 of 1978, 
D/- 21-2-1980 (Goa), Mukul Madhukar 
Sinai v. Dean, Goa Medical College 
Panaji i 8, 11 

AIR 1975 SC 563 

AIR 1972 SC 1375 

AIR 1971 SC 1439 6 

AIR 1971 SC 1762 6, 

AIR 1971 SC 2303 

AIR 1970 SC 35 8, 

AIR 1968 SC 1012 

AIR 1958 SC 538 


M. Bruto da Costa, for Petitioners; 
J. Dias, Govt. Advocate, M. S. Usgaonkar 
and G. D. Kamat, for Respondents. 


ORDER :— In these two Writ Petitions 
analogously heard, two doctors as ap- 
plicants for admission to post-graduate 
courses in Preventive and Social Medi- 
cine and T. B. and Chest Diseases, have. 
challenged the legality of Rule VI 
of the Rules adopted as criteria for selec- 
tion to post-graduate courses in the Goa 


DLOAD 


. Medical College, Panaji, and consequent 


cancellation of their selection to do post- 
graduate courses in the two subject as 
aforesaid. : 


2. The following facts are not in dis- 
pute :— N 

The petitioner in Special Civil Ap- 
plication No. 114/78 was selected for re- 
gistration for post-graduate course in 
P. S. M. by Serial No, 11 in the Notice 
dated 25-9-78 issued by the Offce of the 
Dean, Academic Section, Goa Medical 
College, Panaji The name of the other 
petitioner in Special Civil Application 
No. 115/78 appears ,against serial No. 12 
of the aforesaid Notice for doing M. D. 
in T. B. and Chest Diseases, In the sub- 
sequent Notice dated 29-9-78 (vide an- 
nexure ‘L’ the petitioner, Dr. Alberto 
Jose Maria D’Souza, has been directed to 
do Diploma course in Public’ Health and 
in his place Dr. Anil Namdev Pednekar, 
respondent No. 4 in writ petition 
No. 114/78, has been granted admission 
for registration for doing M. D. in PSM. | 
In annexure ‘Oo’ (of Writ Petition - 
No. 115/78) dated 28-9-78, petitioner, 
Dr. Ana Rosa Filomena Cunegunde 
Ribeiro, has been dropped and in her 
place Dr. Anthony Menezes Mesquita 
(respondent No. 4 in W. P. No. 115/78) 
was selected to do M. D. in T. B. and 
Chest Diseases. It is further not in dis- 
pute that the two petitioners after being 
selected had paid the registration fee and 
obtained proper receipts thereof, It is 


we 


-Advocate 
_ Nos. 1 to 3 in both the ‘petitions, tried to 
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also not in dispute that the two candi- 
dates selected in place of the petitioners 
had inferior academic: records than those 


‘of the petitioners. On inquiry, the. peti- 


tioners were informed by the Authorities 
that change in their selection was neces- 


sary in view of Rule VI which provided, 


that only those candidates who were 
working in the Institution as Residents/ 
Demonstrators would be considered for 
selection. Rule VI may be quoted here as 
follows :— 


(VI) Only ee cadia who are 
working in the institution as Residents/ 
Demonstrators will be considered {for 
selection. Others may be considered pro- 


-vided a vacancy still remains.” 


3. It is the common ground of the 
petitioners that Rule VI creates an artifi- 
cial classification which is not based on 
any intelligible differentia and there is 
no nexus between the classification and 
the object to be achieved. The exclusion 
of other persons not working in the 
institution but still exercising functions 
and performing duties substantially simi- 
lar to those of the Residents/Demonstra- 
tors is wholly arbitrary, improper .and 
unreasonable and founded on no princi~ 
ples whatsoever. The said rule thus in- 
fringes Article 14 of the Constitution of 
India, The regulations made u/s. 33 of 
the Indian Medical Council Act, 1956, do 
not also require that the candidate should 
be working as Resident/Demonstrator at 
the time of making application for regis- 
tration/selection. What all, the Regula- 
tions require is that the candidate must 
have ,done one year Housemanship prior 
to his admission to the post-graduate 


Degree or Diploma courses. Rule VI fram- - 


ed. by the Dean and the Goa Association 
of Resident Doctors is not in consonance 
with the criteria for the selection of 
candidates laid down in the said Regula- 
tions referred to above. In addition to 
the above common ground, the petitioner 
in SCA 114/78 has taken a further ground 
saying that since PSM is not a clinical 
subject the rules including Rule VI ad- 
opted for selection of candidates for post- 
graduate courses in that subject are not 
applicable. 


4. None of the respondents had chose 
to file returns in answer to the rule nisi 
issued. But Mr. Dias, learned Government 
appearing for the respondents 


justify Rule VI as constitutionally valid. 
According to him, the Authorities have 
not contravened any provision of the 
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Constitution by. confining the selection of 
candidates for the post-graduate courses 


-from a particular class, namely, the class 


of Residents/Demonstrators and after 
making the classification no discrimina- 
tion has been made among the members 
of that class, - 


5. The simple point that falls for 
determination in these two petitions are 
therefore whether Rule VI of the Rules 
‘adopted for the selection of candidates for 
the Post Graduate Courses of the Goa 
‘Medical College is constitutionally valid. 


6. The scope of Article 14 has been 
examined and explained in innumerable 
decisions of the Supreme Court and it is 
not necessary to refer to them here. It is 
sufficient to say that reasonable classifi- 
cation for the purpose of spe 
cial. treatment is permissible and 
the test of reasonableness will be: (1) 
whether the classification is rational and 


‘based on intelligible differentia which 
, distinguishes the persons or things that 


are grouped together from others that 
are left out from the group; and (2) whe- 
ther the basis of differentia bears rational 


‘nexus or relation with the policy or: ob- 


ject to be achieved. (See Ram Krishna 
Dalmia’s case, ATR 1958 SC 538). The ob- 
ject of the Rules dealing with selection 
of students to Medical Colleges has also 
been considered by the Supreme Court 
in a number of cases. In P, Rajendran v. 
State of Madras (AIR 1968 SC 1012), the 
Constitution Bench has held that the ob- 
ject of selection to medical colleges can 
only be to secure the best possible talent. 
It is however open to the State to classify 
the sources from which selection is to be 
made, but such classification should not 
only be reasonable, that is to say, based 
on intelligible differentia, must also bear 
a nexus to the aforesaid object. The afore- 
said judgment of the Supreme Court has 
been considered and relied in subsequent 
cases reported in AIR 1971 SC 1439, AIR 
1971 SC 1762, ATR 1971 SC 2303, AIR 
1972 SC 1375 and AIR- 1975 SC 563. 
Though the above said cases arise out of 
matters relating to admission to the 
M. B. B. S. courses and not to post- 
graduate courses, there would be no 
difference in the application of the afore- 
said principle to the case on hand, 


7. The classification here is impugn- 


ed on the ground that it is not based on 


an intelligible differentia. It is argued in 
this connection- that there are no dis- 
tinguishing _differences/disparities be- 
the .residents/demonstrators and 
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non-resident/non-demonstrator __candi- 
dates seeking admission to the M. D. 
Course, Even assuming without admitting 
that the classification is based on 
an intelligible differentia, the same is still 
Liable to be quashed if it bears no nexus 
to the object to’ be achieved. ` 


8. Nothing has been pointed out to me 
as to the distinguishing difference between 
the residents and non-resident doctors at 
the time of selection for admission. Simi- 
larly, it has also not been pointed out how 
by selecting the residents the object of 
recruitment of the best talent or any 
other obiect is achieved. Perhaps on the 
basis of certain observation made by the 
Supreme Court in Chitra Ghosh’s case 
(AIR 1970 SC 35) it has been argued by 
Mr Dias that the Government cannot be 
denied the right to decide from what 
source the admission will be made, This 
very question raised by Mr. Dias came 
up for consideration before this very 
Court in S. C, A. Nos, 106 and 164 of 1978, 
disposed of on 21st February, 1980. Be- 
fore adverting to the observation of this 
Court on this point, it is worthwhile to 
quote first the -observations of the 
Supreme Court in Chitra Ghosh’s case:-— 

“It is the Central Government which 
bears the financial burden of running the 
Medical College. It is for it to lay down 
the criteria for eligibility, From the very 
nature of things it is not possible to 
throw the admission open to students 
from all over the country. The Govern- 
<- ment cannot be denied the right to de 
cide from what sources the admission will 
be made. That essentially is a question of 
policy and depends inter alia on all over- 
all assessment and survey of the require- 
ments of residents of particular territories 
and other categories of persons for whom 
it is essential to provide facilities for 
medical education. If the sources are pro- 
perly classified whether on territorial, 
geographical or other reasonable basis, it 
is not for the Courts to interfere with 
the manner and method of making the 
classification. . 


: The next question that has to be de- 
termined is whether the differentia on 
which classification has been made has 
rational relation with the object to be 
achieved. The main purpose of admis- 
sion to a medical college is to impart edu- 
cation in the theory and practice of 
medicine. As noticed before the sources 
from which students have to be drawn 
are primarily determined. by the auth- 
orities who maintain and run the institu- 
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tion e. g., the Central Government in the 
present case. In P. Rajendran v. State of 
Madras (1968) 2 SCR 786 : (AIR 1968 SC 
1012) it has been stated that the object of 
selection for admission is to . secure the 
best possible material This can surely 
be achieved by making proper rules in 
the matter of selection but there can ba 
no doubt that such selection has to be 
confined to the sources that the intended 
to supply the material. If the sources 


have been classified in the manner done - 


in the present case it is difficult 
how that 
nexus with the object of imparting medi- 
cal education and also of selection for the 
purpose.” 


9. The observation of this Court is to 
the following effect :-— 


“As seen above the object in Chitra 
Ghosh’s case was to impart medical edu- 
cation to candidates belonging to those 
groups or areas where adequate facilities 
for imparting such, education were not 
available. It is therefore evident that in 
Chitra Ghosh’s case the Court was deal- 
ing with the reservation/classification 
made in pursuance of Article 15 (4) or 
principles analogous thereto in respect of 
socially ‘or educationally or otherwise 
handicapped groups and areas. There- 
fore the ratio of Chitra Ghosh’s case 
(AIR 1970 SC 35) is to be confined to such 
cases only. The point to be further noted 
is that in the said decision in respect of 
other candidates who were not governed 
hv anv reservation selection was on the 
basis of merits, namely, marks obtained 
by them. If the two cases are looked at 
from this angle it is evident that they are 
entirely compatible. In a case where this 
is not contended that the reservation 
classification is made on the basis of 
backwardness or handicap (i. e. under 
Article 15 (4) or principles analogous 
thereto) the sole object is only to select 
the best talent and classification must 
bear a rational nexus to such object. While 
however, the classification/reservation is 
made on the basis of bac ess/handi- 
cap of certain groups/areas {i e. 
Article 15 (4) or principle analogous 
thereto) the classification must be decid- 
ed on the basis of the nexus with the ob- 
ject of providing adequate representation 
to such backward/handicapped students to 
backward areas and groups. It will fur- 
ther be noticed that in subsequent cases, 


namely. N. Vasundara (AIR 1971 SC 1439) © 


-and D. N. Chanchala (ATR 1971 SC 1762) 


it has. ben: held that Chitra- Ghosh’s 


ALR.. 


to see 
classification has no pational 


under . 


i 
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case merely reaffirms the settled law and 
that in Chitra Ghosh’s case the 
Supreme Court approved the view taken 
in Rajendran’s case. The ratio of Chitra 
Ghosh’s case is thus restricted to cases 
where the  reservation/classification is 
sought to be made in favour of handicapp- 
ed and backward areas and groups. In 
such cases the object is to secure ade- 
quate representation to such backward 
areas and groups and the classification 
must have a rational nexus to such ob- 
ject. In all other cases the object of 
selection can only be to secure the best 
talent and any classification must bear a 
rational nexus to such object, i e, of 
selection of the best talent. Chitra 
Ghosh’s case, in my opinion, is therefore 
no authority for the contention that in 
cases not covered by Article 15 (4) or the 
principles analogous thereto the obiect 
of selecting the best talent is not rele- 
vant at the stage of making classification 
or that it comes into operation after the 
sources are classified,” 


This Court has further observed :— 


“Even assuming, but not admitting that 
on the basis of Chitra Ghosh’s case it is 
possible to hold that the object of select- 
ing the best talent is not relevant at the 
stage of making the classification/specify- 
ing the source, it is not open to the Gov- 
ernment to specify the 
the classification arbitrarily. In fact 
Chitra Ghosh’s ‘case accepts that the 
source specified must be properly classi- 
fied on a reasonable basis and must bear 
a rational nexus with the object sought 
to be achieved by such classification, 
Reasonable basis must of course mean 
that the basis is not arbitrary or fanciful 
- but bears a rational just, and intelligible 
relation with the object sought to be ac- 
hieved by the classification. It is clear to 
me that even at the stage of making the 
classification or determining the source, 
the validity of the classification has to 
bear twofold test: (i) Is the classifica- 
tion reasonable? (i. e. is it based on an 
intelligible differentia): (ii) Does the 
classification bear a rational nexus with 
the object sought to be achieved by it?” 

It has not been pointed out to me that 
Residents/Demonstrators need any boost- 
ing or pushing up in the ratter 
of selection for some reason or other. In 
the absence of any indication what for 
the Government wants to protect them 
and put them in a different class, one 
does not find any difficulty in holding 
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Goa Medical College Goa «17 


that the classification is arbitrary. Rule 
VI of the Rules which gives rise to such 
a class cannot but be held to be arbi- 
trary and unconstitutional. I have, 
therefore, no hesitation in coming to the 
conclusion that Rule VI is liable to beļ 
struck down as violative of Art. 14 of 
the Constitution. The said Rule is ac-|. 
cordingly struck down as unconstitu-" 
tional. i 

The petitioner in S. C. A. No, 115/78. 
is thus entitled to the reliefs asked for. ; 

In so far as the petitioner in S. C. A.: 
No. 114/78 is concerned it may be point- 
ed out here that to his case the Rules 
are not at all applicable because the ad- 
mitted position is that the Rules are ap- 
plicable to clinical subjects only. So 
on the basis of the aforesaid position 
alone the petitioner is entitled to the 
reliefs asked for. : 

10. The result therefore is that both 
the applications are bound to succeed. 

11. Having reached the conclusion 
that the cancellatoin of the selection of 
the petitioners is improper, the question 
that arises is what is the order to be 
passed in these applications. It is not | 
in dispute that the ` respondent No. 4: 
in each of the petitions after being ad-. 
mitted are prosecuting their studies. 
The petitioners in their petitions have 
prayed to set aside their selections and 
to direct the Dean, Goa Medical College 
to make fresh selection according to the 
Rules (minus Rule VI). This very ques- 
tion also arose in Writ Petitions Nos, 106 
and 164 of 1978 (Goa) earlier referred. 
The Court was disinclined to quash the 
selection of the candidates who had al- 
ready been studying. As the two peti- 
tioners in those cases had been granted 
provisional registration by the Univer- 
sity there was no difficulty in accom- 
modating them; their registrations were 
confirmed which enabled them to com- 
plete the courses. In the instant cases I 
am informed that applicant in 5. C. A. 
No. 155/78 has been granted provisional 
registration and he is continuing the 
course. So there will be no difficulty 
for him to continue. In so far as peti- 
tioner in S. C. No. 114/78 is concerned 
his counsel submits that if his case is 
considered in the coming year he would 
not be interested in getting the selection 
of respondent No. 4 quashed. The au- 
thorities (i.e. the Government, the Me- 
dical College and the University of 
Bombay) who are all parties to the ap- 
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plication No. 114/78 are requested to ac- 
commedate the petitioner in the coming 
year so that his success in this Writ Peti- 
tion: will not be rendered nugatory. 


12, In the result, the two writ peti- 
tions are allowed but in the circumstan-~ 


ces parties are directed’ to bear their own 


costs, 
Petitions allowed, 
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Silvestre Loiola Fernandes, Appellant 
V. Victor Manuel Fernandes, Respondent. 


. First Civil’ Appeal No. 90 ofr 1977. Di. 


' 18-6-1980. 

Contract Act (9 of 1872), Section’ 23'—~ 
Agreement © contrary to Jaw — Transfer 
of business in contravention of statutory 
provisions — Agreement is void and: un- 
enforceable’ — Distinction: between trans- 
‘fer of business and transfer of its mana- 
,gement, indicated — (Goa, Daman & Diu 
Excise Duty Act (5 of 1964), S. 9 ). 


In the case of transfer of management 
of business the transferor retains con- 
trol over the business, but in the case of 
transfer of business itself, no control is 
retained. (Para 8) 


- Where the plaintiff carrying on busi- 
ness in wine, spirit, alcohol and provi- 
sion holding import licence and alse 
owner of bar, sought to entrust the de- 
fendant by a contract with management 
.of the establishment including running 
-of bar, on payment of yearly compensa~ 
tion but the agreement inter alia provid- 
ed that the defendant shall rum the busi- 
ness without ‘recourse to the proprietor 
and thus the proprietor had .not made 
any reservation except receipt of com- 
pensatory amount for himself, the plain- 
tiff could not be deemed to have trans- 
ferred merely management of establish- 
ment retaining full control over it, but, 
‘transferred the business itself allowing 
the defendant. to. carry on the trade of 
sale of liquor without licence which is 
prohibited under the provisions of the 
‘Goa;, Daman and Diu Excise Duty Act 
(1964). The agreement being forbidden 
“by law would- contravene Section 23 
‘and therefore the plaintiff would not be 
entitled to recover any amount from the 
defendant under the agreement which is 
"void being ney to law... Case law 
discussed. . : (Para 11) 
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-5. L. Fernandes v. V. M. Fernandes 


by the Civil Judge, 


he was, carrying on business 


licence, wholesale licence, retail 


A. L R. 
Cases Referred: Chronological Paras 
ATR 1962 Ker 21 (FB) 9, 10, 11 


AIR 1955 Hyd 28 (FB) D 9 


AIR 1943 Pat 374 9 
(1904) ILR 31 Cal 798 9 
(1901) ILR 24 Mad 401 a) 
(1892) 21 Suth WR 289 “9 
(1889) ILR ‘16 Cal 436 ; 8 
17 Cochin 185 s l 10 
27 Cochin 222 pro 10 


_S. K. Kakodkar, for Aore M. S, 


Usgaonkar, for Respondent. , 


JUDGMENT :— This First, Civil Ap- 
peal preferred against the decree passed ` 
Senior Division, 
Mapusa, ‘raises the question as to the 
validity of an agreement dated 10/14-6- 
1968 entered into between the plaintiff 
and the defendant who is the appellant 
here, ae 

2. The ` plaintiffs case.is that he ig 


‘the owner of a commercial establishment 


known as:"Elite Agencies” situate’ at 
Mapusa inthe premises of Dr. Constancio 
Mas¢arenhas. . In the said ` premises 
in wines, 
spirits, alcohol and provision, being the 
holder of import licencé including drug 
licence 
and bonded warehouse licence. He was 
also r a bar there.’ Due to ill- 
health he decided to entrust the manage- 
ment of the said establishment to a per- 
son experienced in that line. The de- 
fendant represented that he had enough 
experience in the trade. Accordingly 
they, entered into a contract whereby the 
plaintiff entrusted the defendant with 
the management of the establishment in- 
cluding running of the bar. wholesale 
business and retail business for a period 


of seven years - from 1-6-1968 to 31-5- 


1975 on payment of Rs. 1, 332. 00, as yearly 
compensation payable in two equal in- 
stalments. As the defendant failed to 
pay the six monthly compensation of 
Rs. 668, he was compelled . to file on 
18-11-1971 the suit to recover possession 
of the premises and for payment of an 
amount of Rs. 6340.36 on account of 
breach of condition of the agreement 
after failure of an amicable settlement. 

' 3. The defendant contested the suit 
saying that the contract was obtained by 
misrepresentation. He was not liable to 
pay any compensation. The plaintiff 
had no right to forfeit the security as he 
had not committed any breach of contract. 
The suit was not maintainable as the 
contract is prohibited by the Goa, Daman 
and Diu Excise Duty ‘Act, 1964. Accord- 
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ing to him it was a real transfer of busi- 
ness of the “Elite Agencies” in his. fa- 
your. As the same had been done without 
_ the permission of the competent autho- 
rity the contract was void and illegal and 
consequently unenforceable in terms of 
Section 23 of the Indian Contract Act. 
4.. On the aforesaid pleadings the 
Trial Court framed as many as sixteen 
issues and on a consideration of the 
evidence decreed the suit. By the afore« 
said decision the Trial Court ordered for- 
feiture of the bond amount of Rs. 5,000 
(furnished by the defendant) and the de- 
fendant was further directed to pay 
Rs. 6340.36 tothe plaintiff together with 
costs of Rs. 1,000. d 
learned advocate 


5. Mr. Kakodkar, 
for the appellant, raised the following 
two points for consideration: (1) The 


whole transaction being void in the eye 
of law, the plaintiff could not come to 
Court on the basis of such an agree- 
ment and as such the decision of the 
Trial Court awarding the compensation 
is liable to be set aside; and (2) the de- 
cision -of the Court below ordering for- 
feiture of the bond amount of Rs. 5,000 
is not legal. But in the course of argu- 
ment the second point was given up. So 
only the first point remains to be con- 
sidered in this appeal 


6. The following facts are not in dis- 


pute :— 

The plaintiff had a licence for sale of 
liquor. The defendant had no licence 
but he carried on the business with’ the 

- licence of the plaintiff. Position is well 
settled that under Section 9 of the Goa, 
Daman and Diu Excise Duty Act, 1964, 
to be hereinafter called as “the Act” for 
the sake of brevity, no liquor shall . be 
sold .except under the authority ofa 


licence issued under the Act, Further- 


under Rule 104 (2) no licence for sale of 
liquor shall be transferred by the licen- 
see to other person unless under the per= 
mission granted by the Commissioner. 

7. The contention of Mr, Kakodkar is 
that in the instant case there has been ac- 
tual transfer of licence. To this the 
reply of Mr. Usgaonkar, learned advocate 
for the respondent is that there is no pro- 
hibition’ in the Act. or the Rules framed 
thereunder to entrust the management 
of. any establishment for sale of liquor 
with another person. According to him 
it is a case of entrustment of manage- 
‘ ment and not transfer of the licence. 
Mr, Usgaonkar concedes to the position 


that if the agreement is found to have, 
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effected transfer of the licence then ‘the . 
“plaintiff will be out of Court. 8 


_ 8. The question that falls to be decid- 

ed in this appeal is therefore whether it 
is a case of entrustment of management 
or it is transfer of the licence issued to 
“the plaintiff under the Act. It is now 
necessary to examine the agreement with 
its various terms and conditions, It is 

true that in the agreement it has been 

stated that the proprietor, that is, the 

plaintiff, will hand over the commercial 

establishment for ‘its management but 

this will not be determinative of the 

issue if the other terms and conditions 

establish’ that the parties intended the, 
transfer of the licence. There appears 

to be a clear difference between transfer > 
of management of a licence and transfer 

of business itself. In the case of trans- 

fer of management, the ` transferor re- 

tains control over the business, but in 

the case of transfer of business itself, no 

control is retained. So, the basic point 

to be seen is whether the plaintiff had 

parted with control of the business or he 

had retained control over it. In  para- 

graph two of the agreement it has been 

stated as follows :— 


“That the management of the Elite. 
Agencies, shall be exclusively with the 
Licensee. (meaning defendant) for a. 
period of seven years, from 1-6-1968 to 
31-5-1975, and in consideration whereof 
the Licensee shall pay the compensation 
of Rs, 1332 per year, payable by two. 
half-yearly instalments, within ten days. 
after the expiry of every six months’ 
period in change of necessary receipt, 
failing which will be a. sufficient reason. 
to terminate this agreement without pre- 
judice to the amount of jiona 
due, to the proprietor.” 


In paragraph one of the ‘Agreement it 
has been further stated that the defen- 
dant shall run the bar, effect : wholesale ° 
and retail purchases and sales of wines, 
spirits and alcohols and other drinks and 
provisions without having recourse to 
the proprietor. : 
Thus, it will appear that the plaintiff has: 
not. made any reservation except receipt 
of some compensatory amount for him- 
self. There is no reservation by the pro- 
prietor/plaintiff of any part of the busi- 
ness; the entire business has been trans-' 
ferred. It could not therefore be said 
that the plaintiff had retained with him’: 
the control of the business. The condi- - 
tion that the defendant cannot sublet 
the Pr ises or cannot use the same for 


| 
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anv other purposes nor can enter into 
contract with any third party for sub- 
management or sub-conducting the busi- 
ness, cannot stand in the way of the 
transaction being one of transfer of the 
business. The evidence of the - plaintiff 
may now be seen. He has stated that 
the defendant had to run the business on 
his own risk and to pay him a compensa- 
tion of Rs. 111 per month. The licence 
fees were to be paid by the defendant. 
Tt is not said that the licence fees were 
to be paid out of the income from the 
business. In other words, the defendant 
is to do the buniness, appropriate the 
profits obtained out of it and will pay 
some money to the plaintiff by way of 
compensation. The plaintiff further sold 
the available stock to the defendant who 
paid the price thereof by cheque. His 
evidence further discloses that he had 
not purchased any stock .of liquor after 
the agreement. It is also in his evidence 
that after the agreement the salaries of 
the employees were to be paid by the 
defendant. He has not breathed a word 
‘in his evidence that he retained any con- 
trol of the business after the agreement. 
A perusal of the evidence as stated above 
and the terms and conditions of the ag- 
Teement leave no doubt in my mind that 
the transfer was not in respect of the 
management of the business; it was a 
transfer of the business itself for a period 
of seven years in favour of the defendant 
who has to thereafter run it. by investing 
his own money and labour on payment 
of certain amount towards compensa- 
tion to the plaintiff. In my view the plain- 
tiff then allowed the defendant to do 
business in liquor without licence, which 
could be carried ‘only . under a licence 
as per the existing law in this territory. 

9. It would now be advantageous to 
refer to the case of Krishna Menon v. 
Narayana Ayyar AIR 1962 Ker 
21, which has taken note of some of the 
earliest decisions on the point, The first 
case noticed is “(1892) 21 Suth WR 289.” 
There a suit was brought by the owners 
of a wine shop, who had a licence and 
had let the shop to the defendant on con- 
dition of the latter paying an annual 
profit of Rs. 26 as well as the monthly 
rent to the owners of the godown in 
which the shop was situated. It was 
held that the intention of the Act under 
which the licence was given was that 
the one who had the licence shall keep 
the management and control of the shop 
so that a contract allowing another the 
benefit of the licence of the shop was 
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contrary to the policy of the law was 
illegal, and could not be enforced. 


The next case noticed was “Boistub 


_Churn Naun v. Wooma Churn Sen”, 


(1889) ILR 16 Cal. 436. There the plain- 
tiff had not taken out a licence for the 
sale of fermented liquors under Bengal 

Act: VIL of 1878, had sold certain quan- 
tity to the defendant, and had sued for 
the price. It was held that the Act was 
not framed for the protection of the re- 
venue alone, but embraced other impor- . 
tant objects of public policy: the agree- 
ment entered into was void, and the 

money under it could not be: recovered. ` 
The same view has been taken in “Maru- 
damuthu Pillai v. Rangasami Moopan”, 
(1901) ILR 24 Mad. 401. There the 
plaintiff had entered into an agreement 
with the defendant that they' should be 
partners in the business of vending ar- 
rack and toddy, the plaintiff having lic~ 
ence for arrack. At the time of entering 
into the contract there existed a rule 
under the Abkari Act that no person 
having a toddy licence should be inte- 
rested in the sale of arrack ‘and vice 
versa. The court held that the contract 
was void following the Calcutta decision 
referred to above. 


In Behari Lall Shaha v., Jagodish 
Chandra Shaha, (1904) ILR 31 Cal 798” 
a suit was filed to recover money on the 
basis of an agreement. The plaintiff 
therein alleged that he was carrying on 
the business of vending liquor and on 
being desirous of relinguishing the busi- 
ness in a particular shop, had entered in- 
to an agreement to sell the  stock-in~ 
trade of the shop and thereafter the de- 
fendant had carried that business but 
some money agreed upon’ was not paid 
and also certain debts were not discharg-~ 
ed, which the plaintiff had to pay. The 
suit was filed to recover the amounts, 
It was dismissed on the ground that the 
contract was void because the prohibi- 
tion by the Excise Act relating to the 
sale of liquor without a licence was bas- 
ed upon the principlé of public policy 
and was not confined to the PETER 
of the revenue. 


In Hidibandhu Behera v. Gopal Sahu, 
'AIR 1943 Pat 374, a liquor contractor 
had given the entire charge of the excise 
shop to a third person on the latter ag- 
reeing to pay the former the advance 
licence fee, ete. The Court held that it 
amounted to transfer was void being 
contrary to Rule 143 framed under Sec- 
tion 89 and punishable as a crime under 


1981 Giadson Menino Vaz v. Goa 


Section 57. It was further held that 
Section 65 of the Contract Act will not 
be of any avail to the liquor contractor 
as both the parties to the contract were 
in pari delicto in procuring the illegality 
and hence the plaintiff is not entitled to 
claim refund of the advance fees and 
price of the stock. 

Notice was also taken of the case of 
“Fakirchand v. Bansilal, AIR 1955 Hyd 
28 (FB) where the provisions of Hydera~ 
bad Abkari Act and the Rules framed 
thereunder had restricted transfer of 
business of liquor shops or entering into 
partnership without the previous per- 
mission of the Government and these 
provisions were held not merely for the 
protection of the State Revenue but to 
be in the interests of the general public 
so that failure to observe them could 
not be condoned, and contracts made in 
contravention of these provisions were 
invalid, 

10. After noticing the above cited de- 
cisions, Ansari, C. J., speaking for the 
Court in the Full Bench case of “Krishna 
Menon”, (AIR 1962 Ker 21) made the 
following observation :— 

“Having regard to the aforesaid deci- 
sions, it is clear that courts do not de- 
cree money claimed as due under agree- 
ments which have permitted persons to 
do business in contravention of the Ab- 
kari Rules. The Appellant’s learned ad- 
. vocate has, however, urged that the pro- 
visions of'the then Cochin Abkari Act 
were different, inasmuch as Section 22 of 
the Act did not make the partnership in 
contravention expressly void and the par- 
ticular rule forbidding transfer was be- 
yond the delegated authority to frame 
rules. In support of this argument he 
relies on Sankaran v. Achuthan, 17 Co- 
chin 185 and Lonappan v, Ouseph, 27 
Cochin 222. 


11. I have respectful agreement with 
the view taken in Krishna Menon (supra). 
No decision to the contrary has been 
pointed out. The principle laid down in 
the aforesaid case and the other cases 
referred to therein is applicable to the 
‘instant case. It is true that in the Act- 
prevalent in this Territory there is no 
prohibition that a licensee of a liquor 
shop cannot transfer the management of 
his shop. But the question is whether in 
the instant case the transaction embodied 
in the agreement is a transfer of the 
management. On examining the different 
conditions I am of the view it is not a 
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ing full control over it. It is, accord- 
ing to me, a transfer of the business it- 
self thereby allowing the defendant to 
carry on the trade of sale of liquor with- 
out licence. This is clearly in contraven- 
tion of Section 23 of the Contract Act 
and as such the plaintiff cannot be E, 
titled to recover any amount from thel 
defendant under the agreement which is 
void being contrary to law. 

12, On the analysis made above, the 
decision of the Court below is not sus- 
tainable in law. The appeal is according- 
ly accepted and the judgment and decree 
of the trial Court are hereby set aside 
with costs, 

‘Appeal allowed. 
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Gladson Menino Vaz and another, Peti- 
tioners v. Dean, Goa Medical College, 
Panaji, and others Respondents. 

Special Civil Appln. (Writ Petn.) 
134 of 1979, D/- 30-4-1980, 

Constitution of India, Arts. 14, 16, 226 
— Goa Medical College Prospectus (1979- 
80) Paragraphs 3.3, 3.4 — Admissions to 
First Year M. B. B. S. Course at Goa 
Medical College — Character and nature 
of prospectus — Provisions of prospectus 
give rise to promissory estoppel — Seats 
reserved under Category III allotted to 
Govt, — Dean entertaining nomination 
made by Govt. in breach of College pro- 
spectus — Promissory estoppel could be 
enforced against authorities by writ 
petition, (Evidence Act (1872), S. 115 — 
Promissory estoppel), 


No. 


It is not open to the Government to 
depart with impunity from the adminis- 
trative instructions laid down by them or 
as a matter of fact from the conditions 
which they themselves have laid down in 
the College prospectus. The Doctrine of 
promissory estoppel can be made a basis 
for an action and it could be applied 
against the Government and the defence 
based on executive necessity will be of 
no avail. (Paras 10, 11) 


Administrative instructions may not 
have the force of law; but no Govern- 
ment on its own sweet will could depart 
from it without rational justification or 
valid reason. Any departure made with- 
out rational justification will amount to 
clear violation of Articles 14 and 16 of 
the Constitution of India. (Para 10) 
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The executive authority must be rigor- 


ously held to the standards by which it 


professes its actions to be judged and it 
must.scrupulously observe those stan- 
dards on pain of invalidation of an act 
in violation of them. (Para 10) 


Where the candidate was nominated 
by the Central Govt. by telegram dated 


27-9-1979 under Category No. II the - 


seat to: which he had been nominated 
was no longer. available under Category | 
TILT on the date of his nomination, name- 
ly, 27-9-1979, .the same having: reverted’ 
to. Category I (unreserved) on. 16-8-1979 
by virtue of paragraph 3.3 and 3.4 of the 
prospectus. and ‘the action of Dean in en- 
tertaining the nomination made after 
15-8-1979 was illegal and void. -> 

: (Para 12) 


Considering the hardship that. might 
be caused to the candidate sponsored by 
the Govt. who was a Palestinian can- 
didate, Court allowed the’ candidate to 
continue his career and directed authori- 
tles to take all ‘possible steps to admit 
petitioner,.if necessary. by creating an 


additional seat. AIR 1979° SC 621 and 
ATR 1975 SC 984 Followed; AIR 1978- 
Kant. 66 Referred. (Para 14). 


(Contd. on col. 2). as 
t1) DGHS: i 


Name of the candidate í 
Shri Jawindar Singh Sabharwal 


Shri Rajneesh Satish Jain (in place 
of Jawindar. Singh Sabharwal be- 
cause Sabharwal was , found al- 
ready admitted under category I). 


(2) ‘Ministry of External Affairs: 





Shri Victor ` Olawele Olangudeye 


Shri Mahmood Hassan Al-Azzch 

fin the’ seat transferred by’ tne 

Ministry of Education) 
(3) Ministry of Education: 





Shri Narendra Kumar of Fiji (be- 
-cause this candidate declined ‘to 
accept the seat, the Ministry of 
Education transferred the seat, 
allotted. to it to the Ministry of 
External Affairs. see under 
Ministry of External Affairs). 


Shri Victor Olawele Olangudeye, re- 
pondent No. 3, was admitted on 29-8- 
1979 and respondent No. 4 Shri Mahmood ` 
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A. LR. 
Cases Referred: Chronological Paras 


ATR 1979 SC 621: 1979 All LJ 368 8 
AIR 1978 Kant 66 f 14 
ATR 1975 SC 984:1975 Lab IC 613 - 9 
(1959) 359 US 535:3 L ed 2d 1012, Wil- 
. liam Vincent Vitarelli v. Fred A, Sea- 

ton. . ' 9 

S. K. Kakodkar, -for Petitioners: J. 
Dias, Govt. Advocate, for Respondents 
Nos. l and 2, ; 


ORDER :—— ‘This Rule involves inter- 
pretation of paragraphs 3.3 and 3.4 of 
the Goa Medical College Prospectus 
(1979-89) which regulate admissions to 
the First Year M. B. B. S. Course: at 
Goa Medical College, Panaji The in- 
take capacity of the Goa Medical College . 
is sixty, and distributed among three 
categories. Three seats under Category 
IQ are placed at the disposal of the Gov- 
ernment of India. 


2. The following facts are not in dis- 
pute. The three seats reserved under . 
Category III. were allotted by the Gov- 
ernment of India, one each to the Direc- 
torate General of Health, Services 


' (DGHS), Ministry of External Affairs and 


Ministry ‘of Education. and that the said 
agencies forwarded their nominations as 
follows :— 


Nominated by 


‘telegram dated 
3-8-1979. 
telegram dated 
29-8-1979, 


Jetter dated 
4-8-1979. 


telegram dated 
27-9-1979. 
` 


letter dated 
16-8-1979, 


Hassan Al-Azzeh was admitted on 29-10- 
1979 under Categorv II. The admission 
of Victor is not impeached because the 
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nomination made by the Ministry of Ex- 
ternal Affairs is dated 4-8-1979. It is 
only the admission of respondent No. 4 
which is challenged. Respondent No. 4 
has been 
Ministrv of External Affairs by telegram 
dated 27-9-1979 in the seat transferred to 
it by the Ministry of Education by tele- 
gram of 27-9-1979. The Ministry of 
Education transferred the seat allotted to 
it to the Ministry of External Affairs be- 
cause Shri Narendra Kumar of Fiji no- 
minated by its letter dated 16-8-1979 
had declined to accept the seat, 


3. The nomination of Shri Narendra 
Kumar of Fiji under Category No. II 
made by the Ministry of Education is 
said to be illegal having been made after 


15-8-1979. The Dean, Goa Medical Col- 
lege (respondent No. 1) ought not to 
have entertained it. The Ministry of 


External Affairs could not therefore ac- 
quire any authority to make a second 
nomination in Category III in any event 
_after 15-8-1979. The nomination of Re- 
spondent No. 4 made by the Ministry of 
External Affairs by telegram dated 
27-9-1979 patently contravenes para- 
graphs 3.3 and 3.4 of the College Pro- 
svectus. 

4. On the aforesaid allegations the 
petitioners seek appropriate writ quash- 
ing the admission granted by respondent 
Nos, 1 and 2 to respondent No. 4 to the 
first year M. B. B. S. course of the Goa 
Medical College (1979-80) under Cate- 
gory III and directing respondents Nos. 1 
.and 2 to forthwith admit the first peti- 
tioner to the aforesaid course under Cate- 
gory I (unreserved). 


5. Respondent No. 1 in his returns 
has submitted that paragraph 3.3 of the 
prospectus on which the petitioner No. 1 
has based his claim is administrative 
direction and does not create any justi- 
ciable right in any person. In any event 
it is nowhere stated in the said prospec- 
tus that if no nomination is received 
under Category III before 15th August, 
1979 the right of the Central Govern- 
ment to nominate those seats is lost or 


that the said seats become 
vacant for admission to other 
candidates on the basis of merit. 


The caution in the aforesaid paragraph 
“in any case no further extension will 
be considered” is. purely cautionary and 
does not create any right -in others. 
The Central Government who has been 
allotted the said three seats under Cate- 
gory IH in its turn distributed them 
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admittedly nominated by the’ 
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amongst the Ministry of Education, 
Ministry of External Affairs and Direc- 
torate General of Health Services 
(DGHS) and intimated the same to the 
Goa Medical College by their letter 
dated 13-7-1979. By the said letter the 
Medical College came to know that all 


“the three seats had been nominated 


through different Ministries. The Direc- 
torate General of Health Services by 
their telegram dated 3-8-1979 nominated 
Shri Jawindar Singh Sabharwal. It was 
however found that the said Shri Sabhar- 
wal had already been admitted under 
Category No. 2. Information was accord- 
ingly sent to the Directorate General of 
Health Services who in their turn nomi- 
nated another candidate by name Raj- 
neesh Satis Jain vide their telegram 
dated .29-8-1979. Shri Jain, however, 
did not join the Goa Medical College and 
hence that seat became vacant. In the 
circumstance as no further alternate 
nomimation was received the same was 
provisionally filled up by a student in 
the list who had secured 67.50% by name 
Kum. Shinkre Nandita Balkrishnan after 
obtaining an undertaking from her that 
she will leave the College in the event 
of the Central Government sending fur- 
ther alternative nomination. Shri 
Narendra Kumar of Fiji nominated by 
the Ministry of Education by letter 
dated 16-8-1979 declined to accept the 
seat. The said Ministry therefore trans- 
ferred that seat to the Ministry of Ex- 
ternal Affairs who by their telegram 
dated 27-9-1979 nominated Shri Mah- 
mood Hassan Al-Azzeh, a Palestinian 
student (respondent No, 4) who was ad- 
mitted. In the premises the petitioners 
have no case and that the rule should 
be discharged. 

6. Mr. Kakodkar, learned advocate 
for the petitioners, has submitted that 
the time limit laid down for nomination 
under Category III, namely, 15th August, 
1979, is peremptory. Paragraph 3.4 pro- 
vides that if there are any vacancies in 
any of the-reserved seats in Category II, 
the seats will be added to the unreserved 
seats of Category I, If therefore there 
are no nominations or fewer nominations 
under Category III by 15-8-1979 the un- 
nominated seats revert to unreserved 
seats of Category I on 16-8-1979. If this 
is not taken to be the correct position 
and the time limit up to 15th August, 
1979 allowed to be breached, paragraph 
3.4 will be rendered otiose. The Central 
Government would then be permitted to 
send series of nomination one after an- 


t 

‘other and thereby block the seats tll 
‘the end of the academic year to the de- 
‘Rriment of meritorious candidates apply- 
‘ing for admission under Category I (un- 
-reserved) and looking forward to the 
iwontingency visualised in paragraph 3.4, 
‘Wt is further submitted that the provision 
of the College prospectus are assurances 
and representations to the public as to 
the manner in which the Government 
shall admit candidates to the first year 
M. B. B. S. course of the Goa Medical 
College. The said provision giving rise 
to promissory estoppel can be enforced 
against the Government by a writ peti- 
tion. It is well settled that when public 
bodies depart from the norms laid down 
by them for discharging their functions 
without reasons they directly infringe the 
guarantee of equality contained in Arti- 
cle 14 of the Constitution. Applying the 
above Principle it is to be. held that the 
action of respondents Nos. 1 and 2 in 
entertaining the nomination of Respon- 
dent’ No. 4 made after 15-8-1979 was 
ilegal and void and that the seat to 
which he had been nominated was not 
available under Category II on the date 
of his nomination, ie, © 27-9-1979, the 
same having reverted to Category I (un- 
reserved) on 16-8-1979. 


P 7. The first point that falls for con- 
sideration is what is. the character and 
nature of College prospectus and its 
effect on the admission of students. It 
has been the contention on behalf of the 
petitioners that they are assurances and 
representations to the public as to the 
manner under which the authorities (in 
this case the Government of Goa, Daman 
and Diu) shall admit candidates to the 
college. The provisions contained in 
such prospectus give rise to promissory 
estoppel and when there is departure 
from the provisions promissory estoppel 
can be enforced against the authorities 
(including the Government) by writ peti- 
tion. ; 
8 In M. P. Sugar Mills Limited v. 
State of U. P., (AIR 1979 SC 621) the 
court has observed :— : 
‘When we turn to the Indian law on 
the subject it is heartening to find that 
in India not only has the doctrine of pro- 
missory estoppel been adopted in its ful- 
“mess but it has been recognized as afford- 
-ing a cause of action to the person to 
whom the promise has been made, The 
requirement of consideration has not 
been allowed to stand in the way of en- 
- forcement of such promise, The doctrine 
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of promissory estoppel has also been ap- 
plied against the Government and the de- 
fence based on executive necessity has 
been categorically negatived.” 


9. It is also well settled that when 
Public bodies depart from the norms laid 
down by them for discharging their func- 
tions without reason ` they directly in- 
fringe the guarantee of equality contain- 
ed in Article 14 of the Constitution. In 
this connection observation of the Sup- 
reme Court in the case of Dr. Amarjit 
Singh Ahluwalia v. State of Punjab, 
(AIR 1975 SC 984), may be noticed. They 
are as under :— 


. “Now it is true that Cl (2) (ii) of the 
memorandum dated 25th October, 1965 
was in the nature of administrative in- 
struction, not having the force of law, 
but the State Government could not at its 
own sweet will depart from it without 
rational justification and fix an artificial 
date for commencing the length of con~ 
tinuous service in the case of some in- 
dividual officers only for the pur-. 
‘pose of giving them seniority if con- 
travention of that clause. That would be 
clearly violative of Articles 14 and 16 of 
the Constitution. The sweep of Articles 
14 and 16 is wide and pervasive. ‘These 
two articles embody the principle of 
rationality and they are intended to 
strike against arbitrary and discrimina- 
tory action taken by the State. Where 
the State Government departs from a 
principle of seniority laid down by it, 
albeit bv administrative instructions and 
the departure is without reason and- 
arbitrary, it would directly infringe the 
guarantee. of equality under Articles 14 
and 16, It is interesting to notice that in 
the United States it is now well settled 
that an executive agency must be rigor- 
ously held to the standards by which it 
professes its actions to be judged and it 
must scrupulously observe those ‘standards 
on pain of invalidation of an act in vio- 
lation of them vide the Judgment of 
Mr. Justice Frankfurter in Vitarelli v. - 
Seaton (1959) 359 US 535. This view is of 
course not based on the equality clause 
of the United States Constitution and it 
is evolved as a. rule of administrative 
law. But the principle is the same name~ 
ly that arbitrariness should be eliminat- 
ed in State action. If therefore we find 
that the order dated 4th December, 1967 
gave an artificial date from which the 
continuous service of respondents Nos, 3 
to 19 shall be deemed to have commenc- 
--ed, though in fact -and in truth, their 
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continuous service commenced from dif- 
ferent dates and it was thus in contraven- 
tion of the principle of seniority laid 
down in clause (2) (i) of the memo- 
randum dated 25th October 1965, it 
would have been held to be void as 
being violative of Articles 14 and 16.” 


10. The principles that emerge from 
the decisions may now be summarised as 
under :— È: 

(1) The Doctrine of promissory estoppel 
can be made a basis for an action and it 
could be applied against the Government 
and the defence based on executive necess 
sity will be of no avail 

(2) Administrative instructions may not 
have the force of law, but no Govt, on 
its own sweet will could depart from 
them without rational justification or 
valid reason. Any departure made with- 
out rational justification will amount to 
clear violation of Articles 14 and 16 of 
the Constitution of India. 

(3) The executive authority must be 
rigorously held to the standards by which 
it professes its actions to be judged and 
it must scrupulously observe those 
standards on pain of invalidation of an 
act in violation of them, 


11. No authority to the contrary has 
been cited on behalf of the Government 
that it is open to the Government to de~ 
part with impunity from the administra- 
tive instructions laid down by them or 
as a matter of fact from the conditions 
which they themselves have laid down in 
[the College prospectus. 


12. Applying the principle deducible 
from the decisions of the Supreme Court 
(supra) it will have to be held that the 
action of the respondents Nos. 1 and 2 in 
entertaining the nomination of respon~ 
dent No. 4 made after 15-8-1979 was il- 
legal and void; the seat to which he had 
been nominated was no longer available 

-junder Category III on the date of his 
nomination, namely, 27-9-79, the same 
having reverted to category I (unreserv-= 
ed) on 16-8~-79. 

13. Having held as above, the next 
point for consideration is to what relief 
the petitioner No. 1 is entitled. The peti- 
tioners have prayed to issue a writ of 
certiorari to quash the admission of 
respondent No. 4 under category II to 
the Goa Medical College (1979-80) and a 
writ of mandamus directing respondents 
Nos. 1 and 2 to admit the first petitioner 
to the first year M. B. B. S. course at the 
Goa Medical College - (Category I) (m- 
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reserved) by unseating respoadent No. 4 
if necessary. 


14, Mr. Kakodkar ‘n this 
has drawn my attention io the case of 
Dr. Y, Shanta v. Government Medica! 
College, (AIR 1978 Kant 66). In that case, 
true it is that the Court directed the issue 
of a writ of mandamus to respondent 
No, 1 to provide a seat to the petitioner 
in the post graduate course of pediatrics 
in any of the Government colleges for the 
academic year 1977-1978, if necessary by 
unseating respondent .No. 4 or any 
other least meritorious candidate. But I 
am not going to follow the same proce- 
dure having regard to the peculiar facts 
and circumstances of this case, It is stat- 
ed by Mr. Kakodkar that it is not too 
late for respondent No. 4 to seek his 
career in other fields. Mr. Kakodkar for-| 
gets that respondent No. 4 is a Palestinian 
candidate sponsored by the Ministry i 
External Affairs, This fact alone deters 
me from adopting the course adopted by 
the Karnataka High Court. Secondly, re- 
spondent No. 4 himself is not at fault. 
This Court cannot shut its eyes to the 
hardship that might be caused to him. 4, 
would therefore suggest that while al- 
lowing respondent No. 4 to continue his 
career respondents Nos. 1 and 2 should 
take all possible step to admit the first 
petitioner, if necessary, by creating an 
additional seat by approaching the neces- 
sary quarters. If it is not possible this 
year, they should endeavour to admit 
him in the next session which is to com- 
mence very shortly. 

15. With the observations indicated 
above, the rule is made absolute. 

Rule made absolute. 


connection 
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TITO MENEZES, J. C. 

Bhanabhai Khalpabhai Patel, Petitioner 
v. Collector of Daman and others, Re- 
spondents, 

Special Civil Appln. (Writ Petn.) No. 
106 of 1972, D/- 9-7-1980. 

(A) Daman (Abolition of Proprietor- 
ship of Villages) Regulation (1962), S. 8B 
(as inserted by Act No. il of 1968) — 
Effect of amendment — Agreement to 
sell land prior to insertion of S. 8B — 
Land actually sold after coming into 
force of section — Prior permission of 
Collector not obtained — Sale in contra- 
vention of S. 8B — Forfeiture of land, is 
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legal -— Doctrine of part performance 
could not be invoked, {Transfer of Pro- 
perty Act (1882), S. 53A). 

By an agreement dated 7-6-1968 the 
Vendors agreed to sell disputed land to 
petitioner. ‘Iminediately the - petitioner 
was put in -possession of land in part per- 
formance of the agreement and he start- 
ed cultivating it. The land was transfer- 
red to the petitioner by a regular: deed 


of conveyance’ on 5-11-1968. Payment of 


transfer tax’ was made and the sale deeds 
were duly registered, On: -9-8-1968,' the 
Act of 1968 came into force in which new 
Sections ie. 8-A, 8-B;.8-C€ etc, were in= 
serted in the Regulation. On 15-1-1969 
petitioner was issued show cause notice 
under Section ‘8-C, ‘on the ground that 
transfer was in contravention of the pro- 
vision ofS, 8-B, Though Secs, 8B’ & 8C 
came into: force: on 9-8-1968,: the Rules 
were not made and published till’ 22-5- 
1969. ‘The Collector. on 14-8-1972 forfeit- 
ed the said land under ‘Section 8C de- 
claring the sale as invalid as no prior 
permission of the Collector "was taken’ 
as required by Section 8B. 


Held,’ that the actual sale took placé 
on 5-11-1968'ie, after the amended sec- 
tions had come into force and since it 
was in contravention of Section 8B, for- 
feiture of land by Collector was Jegal. ` 

‘ (Para 8) 

The ai vda not become valid on 
the ground that the Vendors did not’ ap- 
ply ‘to the Collector for permission as no 
rules were made. Also it ‘could not be 
said that the Collector is estopped from 
examining the validity of the sale deed 
in question merely because.a treasury 
officer happened -to receive transfer tax 
in respect, of that sale. Acceptance of a 
transfer tax cannot validate a deed of 
conveyance if ag deed happens to be in- 
valid. ‘(Paras 6, 9) 


-In-such a case by the doctrine of part: 


performance the handing over. of the 
possession to petitioner in pursuance of 
the agreement dated 7-6-68 could not be 
said to be a complete transfer of title in 
the land. This ‘doctrine might act ‘as an 
estoppel: as between the Vendors and 
the purchaser. -Vis-a-vis the Government, 
the assignment ofthe ‘said’ land became 
effective only on 5-11-1968." Neither’ on 
the fact that :the. petitioner spent. large 
amounts of money in developing the said 
land, be’availed of by-him as against the 
Government ‘though the investment of 
that amount might entitle him to com- 
pel the Vendors to execute the sale deed 
in his favour, Therefore no title was in 
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any manner vested in or accrued to the 


‘petitioner by virtue of the said agree- 


ment or of the possession, of the land 
or of the amount spent ‘in its develop- 
(Para 4) 

Section 8B speaks’ of permission from 
the Collector for making a sale,’ It does 
not speak of.the application to: ‘be made 
for such permission. To say that no ap- 
plication could be made because-no per- 
mission could be granted as rules have 
not been enacted, is to go into the realm 
of speculation, -The rules might be’ en- 
acted at any moment and it was, not 
open to either of the parties to sale-to 
argue that they, were exonerated from 
applying for a permission because on the 
date they intended to make such an ap- 
plication, . the rules were not published 
in the Gazette. The coming into force 
of the Rules does not depend upon the, 
publication of the Gazette. The Rules 
come into force at,once on ` 16-5- -1969 
when they were framed and ‘not. on, 22-5- 
1969 when they were gazetted. 

At any rate, it,was open to the’ Vend- 
ors to make an application for permis- 


‘sion under Section 8B’ or not, but it was 


not open ‘to them to effect’ the sale until 
a permission had been obtained from the 
Collector.. The vendors would be found 
to. wait not only until the Rules: were 
framed, -~ but‘ until the permission was 
granted by the’ Collector even if:the Col- 
lector ‘had taken a considerable: time, to 
do’ so after the Rules were framed. The 
ban on transfers without permission of 
the Collector became effective on the day 
on. -which Section 8B. came into force. 


_ (Para 9) 
'@) . ‘Daman (Abolition of Proprietor- 
ship of Villages) , Regulation’ (1962), 


S. 8-B (as inserted by Act No. 11 of 1968) 
— Constitutional validity of — Powers 
conferred on Collector. are not unfetter- 
ed and unbridled. (Constitution of India, 
Arts, 14, 19.(1) (f) and: 19 (1) (g), and 31). 

Where. first part of. the Section 8B\im- 
posed a ban on the transfers and in the 
second part certain powers were confer- 
red to the Collector relating the permis— 
sion of the transfers, the two parts be- 
ing clearly distinguishable, the Collector 
would not exercise that powers until the 
provided by ‘ framing 
Rules and therefore the powers confer- 
red on the Collector to grant or refuse 
the permission without any guidelines, 
would not bè said to be unfettered: and 

unbridled, The section would not be un-> 
constitutional and ultra vires Articles 14, 
19 (1)- (fy ‘and 19 (1): (g) and 31 of the 
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Constitution, AIR 1960 SC 122, Disting- 
uished, (Para 13) 
Cases Referred : Chronological. Paras 
AIR 1960 SC 122 12 


R. J. Joshi with B. S. Ramari, for 
petitioner; J. Dias, Govt, Advocate, for 
Respondents Nos, 1 to 3, 


ORDER:— By the impugned order the 
Collector of Daman forfeited in favour of 
the Government under Section 8C of the 
Daman (Abolition of Proprietorship of 
Villages) Regulation, 1962, hereinafter 
referred to as ‘the Regulation’, the land 
belonging to the respondent No. 4, 4A, 
his brother Cawas and his mother Freni 
and transferred to the petitioner by the 
deed dated November 5, 1968. 


2, The case of the petitioner is as fol- 
lows:— The respondent No. 4, his bro- 
ther Cawas and his mother Freni, (here- 
inafter referred to as “the Vendors”) are 
the owners of 55 hectares and 56 acres 
of land situated in the village of Jam- 


pore, in Moti Daman. By an agreement - 


dated June 7, 1968, the vendors agreed 
to sell the said land to the petitioner. 
The petitioner and the Vendors are all 
agriculturists and were and are cultivat- 
ing the said land personally. Immediate- 
ly on the execution of the said agree- 
ment, the petitioner was put in posses- 
sion of the said land in part performance 
of the agreement and he started carry- 
ing on agricultural operations thereon. 
On November 5, 1968, the said lamd was 
transferred to the petitioner by a regu- 
lar deed of conveyance executed in pur- 
suance of the said agreement, Payment 
of transfer tax (siza) to the tune of Ru- 
pees 48,000/- under the “Decreto Provin- 
cial No. 60” dated June 15, 1896, was 
duly made.and the sale deeds were duly 
registered, On Aug. 9, 1968, the Daman 
(Abolition of Proprietorship of Villages) 
Regulation (Amendment) Act, 1968, 
came into force, new sections, namely, 
8A, 8B and 8C were inserted in the Re- 
gulation, The agricultural operations car- 
ried on by the petitioner were carried on 
with the knowledge of the respondents 
Nos, 1, 2 & 3. The petitioner spent large 
amounts of money in developing and 
cultivating ‘the land. He planted 6,000 
coconut trees, dug out wells and laid 
pipe lines. On January 15, 1969, the 
Mamlatdar, Daman, issued a show cause 
notice under Section 8C of the Regula- 
tion on the ground that the transfer of 
the said land was in contravention of 
the provisions of Section 8B. The peti- 
tioner and the Vendors gave a reply to 
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the show cause notice stating that the 
sale was not in contravention of Sec, 88. 
On May 22, 1969, the Daman (Abolition 
of Proprietorship of Villages) Rules, 1969, 
hereinafter referred to as ,“the Rules”, 
were published laying, inter alia, the 
conditions subject to which the Collector 
might grant permission for transfers of 
land. Even though Sections 8B and 8C 
came into force on 9th August, 1968, the 
Rules were not made and published till 
May 22, 1969. By the order dated July 
18, 1969, the Mamlatdar held that the 
provisions of Section 8B had not been 
contravened by the transfer-of the land 
in question by the landlords to the peti- 
tioner. He further held that the trans- 
action. of sale was genuine and not with 
the intention of contravening any law in 
force, On July 15, 1970, the Collector of 
Daman issued a notice to the petitioners 
stating that the petitioner should satisfy 
him as to the legality and propriety of 
the Mamlatdar’s order, The Collector 
gave a personal hearing to the respon- 
dents Nos, 4 and 5. On August 8, 1972, 
the petitioner made an application for 
adjournment on the ground that his Advo- 
cate was unable to appear. The applica- 
tion was rejected. By the order dated 
August 14, 1972, the Collector set aside 
the order of the Mamlatdar and forfeit- 
ed the land under Section 8C of the Re- 
gulation, as no permission was obtained 
from the Collector under Section 8B, On 
August 23, 1972, the Collector served a 
notice on the petitioner to vacate the 
land and threatened to summarily evict 
him if he had not complied with the 
notice. He therefore filed this writ peti“ 
tion to have the said orders quashed, 


°8, The case of the respondents is as 
follows :— 


The agreement for sale dated June 7, 
1968, does not constitute an assignment 
of land even if it is assumed that posses- 
sion of the land was passed to the peti- 
tioner in pursuance of the agreement. 
Sectioris 8A, 8B and 8C of the Regula- 
tion were introduced by the amendment 
dated August 9, 1968. The deed of con- 
veyance was executed much later on 
November 5, 1968. After the coming into 
force of the Regulation the Vendors be- 
came’ occupants in respect of the said 
land under Section 8. Under Section 8B 
the Vendors were barred from assigning 
the said land without the permission in 
writing of the Collector. Therefore, the 
assignment made by them on November 
5, 1968, is invalid. The provisions of 
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Section 8C are attracted and the land 
was liable to be forfeited, 


4. It is argued before me by Shri 
R. J, Joshi, learned counsel for the peti- 
tioner, that by the doctrine of part per- 
formance the handing over of the pos- 
session of the said land by the owners 
to the petitioner in pursuance to the ag- 
reement dated June 7, 1968, constituted 
a complete transfer of title in the land 
as from that date. Since the provisions 
of Sections 8B and 8C came into force 
subsequently, they cannot be made ap- 












a3 an estoppel as between the Vendors 
and the purchasers, Vis-a-vis the -Gov- 
ernment, the assignment of the said land 
became effective only on November 5, 
1968. Neither can the fact that the peti- 
tioner spent large amounts of money in 
developing thé said land, be availed of 
by him as against the Government 
though the investment of that amount 


Therefore no title was in any manner 
vested in or accrued to the petitioner by 
virtue of the said agreement or of the 
possession ‘of the land or of the amount 
spent in its development, : | 


5. Relying on page 205 of Maxwell on 
the Interpretation of Statutes, Eleventh 
Ed., Shri Joshi, argues that a retro- 
spective operation is not to be given to 
a statute so as to impair an existing right 


or obligation, otherwise than as regards -+ 


matters of procedure, According to Shri 
Joshi the assignment of the said land 
was made prior to the coming into ope- 
ration of Section 8B. In the present case 
however, the question of applying the 
Regulation retrospectively does not arise 
because as I have held the agreement 
coupled with possession does not consti- 
tute a transfer within the meaning of 


Section 8B of the Regulation, The deed’ 


of sale was executed after Section 8B 
came into force, 


_ _6 It is next argued by Shri Joshi, 

that the acceptance by the Government 
of the sum of Rs. 48,000/- as transfer tax 
(siza) under Decreto Provincial No. 60 


dated 15th June, 1896, precluded the- 


Government from challenging the said 
assignment, There can be no doubt that 
the acceptance of a transfer tax cannot 
validate-a deed of conveyance if the deed 
happens to be invalid. Jt cannot be said 
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that the Collector is estopped from exam- 
ining the validity of the sale deed in 
question merely because a treasury offi- 
cer happened to receive transfer tax in 
respect of that sale, 


7. The relevant portion of Section 8B 
provides that no sale of any land in re- 
spect of which any person has become 
an occupant under Section 8, shall be 
made except with the previous permis- 
sion in writing of the Collector, who may 
grant such permission in such circum- 
stances and subject to such conditions as 
may be prescribed, Section 2 (ìi) defines 
the word ‘prescribed’ as meaning ‘pre- 
scribed by the rules made under the Re- 
gulation and Section 15 of the Re- 
gulation enables the Administrator to 
make such rules. It is argued by Shri 
Joshi that Section 8B must be read as 
an integrated whole and that on its true 
interpretation, it can be operative and 
effective only after the rules are made 
under the Regulation, prescribing the 
circumstances - and conditions ‘under 
which the permission of the Collector, as 
contemplated by Section 8B, can be 
granted, Shri Joshi states that till such 
rules are made, Section 8B does not be- 
come operative and effective. Admitted- 
ly, the Rules: came into force after the 
sale of the said land. The circumstances 
and conditions under -which the Collector 
can grant permission are laid down in 
Rule 2. It is therefore contended by Shri 
Joshi. that Section 8B became effective 
on May 22, 1969, when the Rules were 
made and published. Section 8B and 
Rule 2 form one integrated scheme, 
states Shri Joshi, and therefore Sec, 8B 
had no application prior to the coming 
into force of the Rules, It is urged be- 
fore me that the Collector could not 
grant any permission under Section 8B 
because the circumstances and conditions 


under which permission could be granted 


were not laid down by the Government. 
This fact, according’ to Shri Joshi, exo- 
nerated the petitioner or the Vendors 
from the obligation to obtain the permis- 
sion from the Collector in respect of the 
sale of the said land, 


8 I have narrated in the preceding 
paragraphs . the main stay of this peti- 
tion. I am however unable to subscribe 
to the views expressed by learned coun- 
sel for the petitioner, It may be that 
the Collector was unable to give permis- 
sion for the said sale until May 22, 1969. 
This fact however, did not preclude the 
petitioner or the Vendors from applying 
for the permission envisaged by Sec, 8B. 
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To my mind, the ban on sales of land 
by the occupants became effective from 
the date Section 8B came into force, on 
August 9, 1968, prior to. the transfer of 
the said land, which took place on No- 
vember 5, 1968. It is pertinent to note 
in this regard that upon the coming into 
force of the Act the Vendors ceased to 
be the owners of land and became mere- 
y occupants, i 


9. The Vendors or the petitioner had 
a contingent right to obtain permission 
from the Collector, subject to the condi- 
tions that might be prescribed, but they 
did not have the right of obtaining such 
permission within the stipulated time, 
No time was prescribed within which the 
Collector was bound to grant permission 
to sell, upon an application made for that 
purpose, The Rules came into force on 
May 22, 1969, but it could not be said 


with certainty that they would not come 


into force earlier in case an application 
for sale had been made or otherwise. I 
agree with. Shri Joshi that the second 
part of Section 8B must be read with 
R. 2, but S. 8B speaks of permission from 
the Collector for making a sale. It does 
not speak of the application to be made’ 
for such permission, To say that no ap- 
plication could be made because no per- 
mission could be granted as rules have 
not been enacted, is to go into the realm 
of speculation. The rules might be en~ 
acted at. any moment and it was not 
open for the Vendors or the petitioner to 
argue that they were exonerated from 
applying for a permission because on .the 
date they intended to make such an ap- 
plication, the rules were not published 
in the gazette. The coming into force of 
the Rules does not depend upon the pub- 
lication of the Gazette. The Rules: came 
into force at once on 16th May, ‘1969, 
when they were framed and not 22nd 
May, 1969, when they were gazetted. If 
a sale had been effected in between these 
two dates say .on 17th May, 1969, with- 
out an application for permission from 
the Collector being made and permission 
obtained, the sale would not become 
valid on the ground that the vendors did 
not apply for permit as no rules under 
Section 15 of the Regulation had been 
made, ' : 
10. At any rate, it was open for the 
vendors to'make an application for per- 
mission under Section 8B; or not, but it 
was not open to them to effect the sale 
until a permission had been obtained 
from the Collector, The vendors would 
þe bound to wait not only until the 
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Rules were framed, but until the per- 
mission was granted by the Collector 
even if the Collector had taken a con- 
siderable time to do so after the Rules 
were framed, The ban on transfers with- 
out permission of the Collector became 
effective on the day on which Section 8B 


came into force. Section 8B is written ` 


in clear language and states, ‘No sale of 
any land in respect of which any person 
shall become an occupant under Sec 8 
shall be made, except with the previous 
permission. in writting of the Collector’. 
The guidelines to. be provided by the 
Rules were purely an internal affair with 
the framing of which the vendors were 
not concerned. The vendors 
have a right to compel the Government 
to frame the Rules to enable them to 
effectuate the sales and though the 
power of the Collector was subject to 
the Rules, the vendors did not have the 
power to sell the land without permis- 
sion on the’ ground that the rules were 
not framed. 

1IL Section 8B came into force on 
August 9, 1968. -Its operation was not 
kept in abéyance until such date as was 
appointed by a ‘notification by the Gov- 


ernment.. The coming into force of Sec- - 
tion 8B was not kept in abeyance until 


such time as the Rules were framed. 
Therefore; the first part of Section 8A 
(Section 8B?) which imposes the ban 
could “become operative without the 
framing of the Rules, The first part of 
Section 8A (Section 8B?) not only came 
into force, but became effective on Aug- 
ust 9, 1969, The second part which made 
the- permission to be granted by the Col- 
lector ‘subject to certain conditions tO 


did not . 


be framed by the Rules, formed an in- - 


tegrated whole with the Rules and could 
not be put into execution’ until Rules 
were framed, though that part also had 


come into force on the said date, The , 
two parts of the section are distinct, The . 


first part imposes a ban on transfers and 
the second part deals with the permis- 
sion to be granted for such transfer. 
These two parts do not form an integrat- 
ed whole, Though the second part of 


this section could not: be made operative ' 


until’ the Rules were framed, the first 


part could become operative from the 


date of its coming into force. 

12. Shri Joshi, learned counsel for the 
petitioner, adverts my attention to a pas- 
sage in'the Principles of Statutory Inter- 
pretation by G, P. Singh page 22 2nd Ed. 
1975, in support of his argument that the 


principle that the statute must be read , 
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asa wholeis equally applicable to differ- 
ent parts of the same section, The sec- 
tion, he states, must be construed as a 
whole whether or not one of the parts is 
a saving clause or a proviso, G, P; Singh 
quotes Subba Rao, J. speaking for the 
Supreme Court in Gurmej Singh v. Pra- 
tap Singh Kairon’, AIR 1960 SC 122, and 
passages , of some other eee The 
passages ‘read: —_— | 1 


“It is an elementary S that ‘con~ 
struction of a.section is to be made of 
all parts together, Sub-sections in a sec- 


‘tion. must be read. as parts of an integral 


whole and as: being: interdependent, each 
Ponp throwing light if need be, on tha 
rest”, sy 


I do not find this dictum ‘relevant to the 
instant case, wheré Section 8B has in’ the 
first part imposed a ban on transfers and 
in the second part ‘conferred | certain 
power. The ban was not ‘made depen- 
dent on the possibility, of. the exercise of 
such powers, 


‘It is then argued that if- Sec. 8B 
cae operative and became effective .on 
the date on which it was enacted then 
the section would be ultra-vires Arts, .14, 
19 (1) (£) and 19 (1) (g). and 31 ofthe 
Constitution of India inasmuch as the 
section. would confer unbridled power, on 
the Collector, either to grant or refuse 
permission without any guiding principles 
or guidelines. laid, for that purpose. This, 
argument would hold good if the first 
part of the section imposing a ban on 
transfers was integrated with the second 
part regarding permission, The first part, 
imposes' a ban on transfers and the 2nd 
part of that section, confers certain 
powers on the Collector. 
are clearly distinguishable. The Collector 
could not. exercise that: power until 
guidelines were provided by framing. 
Rules. It cannot therefore be said that 
the power conferred on the Collector by. 
the second: part of Section: 8A (Sec. 8B?). 
was unfettered, The first part does not 
confer any power on any authority. It 
only imposes a ban.on the occupants of 
land. The sceond: part confers powers 
which are regulated by Rule 2. It can- 
not therefore be said that Section 8A 
(Section 8B?) confers unbridled powers 
on the Collector and is for that reason. 
unconstitutional, 

14, It is argued that assuming, with- 


out admitting, that the prevjous permis- 
sion in writting of the Collector, as re- 


l quired by Section 8B was necessary, this 


k 


was a fit case where the contravention, 


The two parts. 
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if any, of Section 8B ought to have been 
condoned, The grounds for condonation 
according to the petitioner, are that the 


. vendors have sold all their agricultural 


land and they have given up the profes- 
sion of agriculture and that the condi- 
tions of Rule 2 (1) (h) have thus been 
fully. ‘satisfied. It is. further stated that 
a. drastic order of ‘forfeiture of land 
under Section 86 was not at all justified 
as there was no mens rea on the part of 
the vendors ` and the petitioner. This 
ground Was not pressed before me and 
it does’ not ‘appear to’ have been ‘raised 
before the’ Collector either. ' That the 
conditions ‘of Rule 2 (1) (h) ‘are fulfilled, 
is ‘not ‘pleaded. The other’facts are also 
not pleaded. They ‘are merely raised as 
a ground ’ (Ground (h) of the petition). 
Besides, no provision of law is‘ shown to 
me by which the breach’ committed’ by 
failure toc obtain previous ,permission 
could be condoned: Therefore, even if 
I agree with the petitioner that ‘the order 
of forfeiture is very drastic and severe, 
there is no provision of law under which 
any relief can be given to him, 


15. It: is stated that the Collegtor had 
not called for the records of inquiry or 
proceedings before the Mamlatdar and 
had not ‘made the order thereon within 
the period of one year from the date of 
the Mamlatdar’s order and had thereby 
contravened the provisions of Section 12 
(d). This ground also was not pressed 
before me, apparently because the neces- 
sary facts in support have not been 
pleaded. It is not known when the re- 
cord and proceedings were called by the 
Collector’ from the Court of the Mamlat- 
dar, 


16. Itis next argued that the order of 
the Mamlatdar. (Collector?) was passed in 
breach of the principles of natural justice 
because the petitioner was not given an 
opportunity to argue his case, However, 
it is evident from the records that a 
notice was given to the petitoner and 
that the petitioner was present on the 
day of hearing. The fact. that. the papers 
of his case were with his advocate or 
that the advocate did’not appear on the 
day fixed for hearing, is not relevant, It 
is possible that the learned Collector 
ought to have granted the application of 
the petitioner for adjournment but the 
power of granting an adjournment. is 
solely within the discretion of the Col- 
Jector and this Court has no reason to, 
jnterfere with the exercise, of such 
power. An opportunity was given to. the 
petitioner which was not availed of by ` 
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him. What the petitioner actually wanted 
is a second opportunity which the Col- 
lector did not give for reasons which. are 
not stated by the penene to: be mR 
fde, : 

17. After considering all the conten- 
tions raised by Shri Joshi, I find that the 
impugned order, however, harsh it may 
be, cannot be interfered with, In the re+ 
sult, the writ petition is dismissed: There 
shall be no order as to costs, l - 


Petition disniissed, 


po 


AIR 1981 GOA, DAMAN AND DIU 31 
K. M. MISHRA, ADDL, J.C" + 
Pelajia Araujo and another, Appellants 
v. Monica Purificacao de Souza: Respon 
dent. 


- First Appeal No. 92 of 1977, D/- 23-6- 
1980. ong : ey ae i 


Goa, Daman and Diu (Buildings, Lease, 
Rent and. Eviction) Control Act. -(2° -of 
1969), S..2 (p) — Tenancy right — 
Heritability — Act silent about heritabi- 
lity -—- Qn tenant’s death his‘ tenancy 
devolves upon his legal representative. 
AIR 1976 SC 2229, Foll, - (Para 10) 
Cases Referred : Chronological, Paras 
‘AIR 1976 SC 2229: . (1976) 4 Ee D 


„10 
AIR 1972 5C 2526: (1973) 1 sch ao ‘4, 8 
AIR 1965 SC 414 4, 8 


Manuel Nazare, for Appellants; V, M. 
Patkar, for Respondent. 


JUDGMENT : — This first Civil Apoeal 
arises out of a suit filed by the respon- 
dent/plaintiff claiming eviction of, the 
appellants/defendants from house : No. 
E/3-8 and Municipal No, 7/32, situate at 
Rajwaddo, Mapusa, in the Court of Civil 
Judge, Senior Division, Mapusa, . Hi, 


2. -It is not in ‘dispute that’ the plain- 
tiff had entered into a contract with the 
husband ‘of thé first defendant sometime 
on 29-11-19 -in respect of occupation of 
the house in question. This lease of thé 
house was being successively. renewed 
up to the date of the enforcement of the 
Goa, Daman and Diu (Buildings, Lease 
Rent and Eviction) Control Act, 1968; for 
short, to be called “the Rent Act”. The 
husband of the first defendant died on 
7-12-1974.’ On the ground that under 
the Rent Act’ after the death of the 
tenant no right survives in favour of the 
legal representatives (defendant No, 2) 
of the deceased tenants, the plaintiff 
served the notice dated 16-12-1974 on 
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defendant No, 1 « vacate the house, The 
defendant No. 1 instead.of vacating the 
house. however remitted the rent by M.O. 
but it was. refused by. tle. plaimtifi. 
Thereupon the plaintiff filed the suit for 
relief of eviction,: of: the -defendant irom 
the suit-house as. earlier. said. ‘In the 
suit - Rs. 4,750/-. were claimed as mesne 
profits, - Fi as 

3. The suit was contested on two 
grounds: FERS 


(1) The ine right ‘which 
Thomas ` Elias" Julio | Araujo has 
acquired - “devolved on ‘his | “heirs, 
the same being’ heritable with- 
in the’meaning of the Rent Act, They 


thus being’ tenants in’ occupation of the 
suit premises were not liable for eviction 
‘and the suit'in the Civil Court for their 
eviction was not maintainable too, 

(2) Alternatively if for’ any reason the 
defendants ‘could not be treated as ten- 
ants, they, should “be considered as 
mundkars in view of Section 2 (p) of the 
Goa, Daman and Diu’ Mundkars (Protec- 
tion’ from Eviction)’ Act, 1975, for short, 
to bè called “the Mundkars Act” in 
which case also the Civil Court would 
have -no jurisdiction, The right to the 
plaintiff to claim mesne profits was also 
disputed. 


1.4, The learned :-trial Court having 
found that ‘tenancy right acquired by 
Thomas Araujo not being heritable, the 
defendants had-no‘right to resist evic- 
tion and consequently decreed the’ suit, 
directing the eviction of the defendants 
postponing grant of the relief of mesne 
profits to be determined upon an inquiry 
to be conducted under Order 20, Rr, 12 
(b) and 2 of. the C. P. C.- In coming to 
hold that tenancy right is not heritable 
under the Rent Act the learned trial 
Court has mainly relied upon Anand 
Niwas v. Anandji Kalyanji Pedhi, AIR 
1965 SC.414 and J. C. Chatterji v. Shri 
Krishna Tandon, AIR 1972 SC 2526. The 
case of Damadilal v, Parashram, (1976) 
4 SCC 855: (AIR 1976 SC 2229) relied 
upon by the. defendants has ‘been distin- 
guished, 

5: The short point hat falls for de- 
termination in this First Civil Appeal is 
whether the decision of the learned trial 
Judge decreeing the plaintiffs suit for 
eviction of the defendants is legal and 
proper'so as to be maintained. 

‘6. Mr. Nazare, learned advocate ap- 
pearing for the appellant has contended 
that the learned trial Judge has failed to 
notice the significance of the decision of 


~ 
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the Supreme Court rendered in 
“Damadilal v. Parashram” (AIR 1976 SC 
2229) (supra). According to him the 
aforesaid decision is significant for two 
reasons: Firstly, the Supreme Court has 
categorically’ held that the concept of 
statutory tenancy is different in’ English 
Law and is not applicable in India. 
Secondly, without following its earlier 
decisions, the Supreme Court has for the 
first time held that in the absence of 
any contrary provision in the Rent Act, 
the statutory tenants have interest in 
the premises which is heritable and as- 
signable. In this territory the Rent Act 
has been suitably amended (with effect 
fromr 9-5-1978) recognising the legal re- 
presentatives of the statutory tenants. 
The learned trial Judge has failed to 
consider these aspects, 


7, As against, the above submission, 
Mr. V. M. Patkar, learned advocate ap- 
pearing for the respondent, has submitt- 
ed the decision rendered in Damadilal v. 
Parashram is not applicable because 
there is no provision similar to Sec, 14 
of the Madhya Pradesh Accommodation 
Control Act, 1961 in our Rent Act. 


8 The matter requires examination. 
Damadilal and two others as members ‘of 
a joint Hindu family brought a suit for 
ejectment against their tenants, two in 
number, on the ground-of default in the 
payment of rent of ‘certain period and 
also on the ground that the premises was 
required bona: fide by the plaintiffs for 
the purpose of starting their own busi- 
ness,. after determining the tenancy by a 
notice. The suit was dismissed in the 
trial court. On appeal the first appellate 
Court reversed the decision of the trial 
Court and decreed the suit, Not being 
satisfied with the above decision, the 
tenants preferred a second appeal to the 
High Court. During: the pendency of the 
second appeal in the High Court both 
the tenants. died. The legal. representa- 
tives of the deceased tenant No. 1 were 
brought on record, The plaintiff-landlord 
made an application praying for an order 
that the appeal had abated as a conse- 
quence of the death of both the defen- 
dants, . saying that they were statutory 
tenants and their right for eviction 
under the Madhya Pradesh Accommoda- 
tion Control Act was merely a personal 
right which. was not heritable and had 
not devolved upon their heirs, Ultimate- 
ly the High Court allowed: the appeal, 
setting aside the decree of the lower ap- 
pellate Court and restoring that of the 
trial court dismissing the suit. Against 
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the decision of the High Court Civil Ap- 
peals Nos. 190 and 192 were preferred 
to the Supreme Court. It was argued 
there that the two tenants being statu- 
tory tenants had no heritable interest in 
the demised premises and on appeal in 
the High Court did not survive to their 
heirs and legal representatives, In sup- 
port of the aforesaid contention reliance 
was placed on two decisions of the 
Supreme Court Anand Niwas v. 
Anandji Kalyanji Pedhi, (AIR 1965 SC 
414) and J. C. Chatterji v, Shri Krishna 
Tandon (1973) 1 SCR 850: (AIR 1972 SC 
2526). After noticing the above cited de- 
cisions the Supreme Court has made the 
following observations :— 


“We find it difficult to appreciate how 
in this country we can proceed on the 
basis that a tenant whose contractual 
tenancy has determined but who is pro- 
tected against eviction by the statute, 
has no right of property but only a per- 
sonal right to remain in occupation, 
without ascertaining what his- rights are 
under the statute. The concept of a sta- 
tutory, tenant having no estate or pro- 
perty in the premises which he occupies 
is derived, from the provisions -of the 
English Rent. Acts, But it is not clear how 
it can be assumed that the position is 
the same in this country without any 
reference to the provisions of-the rel 
evant statute, Tenancy has its origin in 
contract. There is no dispute that a 
contractual tenant has an estate or pro- 
perty in the subject-matter of the ten- 
ancy,’ and heritability is an incident of 
the tenancy. It- cannot be assumed, how- 
ever, that with the determination of the 
tenancy the estate must necessarily dis- 
appear and the statute can only preserve 
his status or irremovability and not the 
estate he had in the premises in his oc- 
cupation, It is not possible to claim that 
the. “sanctity? of contract cannot be 
touched by legislation. It is therefore 
necessary to examine the provisions of 
the Madhya Pradesh . Accommodation 
Control Act,.1961 to find out whether the 
respondents’ predecessors-in-interest re- 
tained a heritable interest in the disput- 
ed premises even after the termination 
of their tenancy.” ; 
After making the aforesaid observation 
the Court proceeded to examine Sec, 2 
(i) of the Madhya Pradesh Accommoda- 
tion Control Act, 1961 and observed as 
follows :— 


“The definition makes a person conti- 
nuing in possession after thé determina- 
tion of his tenancy a tenant unless a 
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decree or order for eviction has been 
made against him thus putting him on 
par with a person whose contractual 
tenancy still subsists. The incident of 
such tenancy and a contractual tenancy 
must therefore be the same unless any 
provision of the Act conveyed a contrary 
intention that under this Act such a 
tenant retains an interest in the pre- 
mises, not merely the personal right of 
occupation will also appear from Sec- 
tion 14 which contains provisions re- 
stricting the tenant’s power of sub- 
letting”. 


After quoting Section 14 the Court then 
makes the following observation :— 


“There is nothing to suggest that this 
section does not apply to all tenants as 
defined in Section 2 (i). A contractual 
tenant has an estate or interest in pre- 
mises from which he carves out what 
he gives to the sub-tenant. Section 14 
read with Section 2 (i) makes it clear 
that the so-called statutory tenant has 
the right to sublet in common with a 
contractual tenant and this is because he 
also has an interest in the premises oc- 
cupied by him. 

XX XX XX XX 
The concept of statutory tenancy under 
the English Rent Acts and under the 


Indian Statutes like the one we are con- . 


cerned with in this appeal rests on dif- 
ferent foundations. It must therefore be 
held that. the predecessors-in-interest of 
the present respondents had a heritable 
interest in the premises and consequent- 
ly the respondents had the right to pro- 
secute the appeal in the High Court.” 


9, Mr. Patkar, does not dispute that 
the definition of tenants as in the 
Madhya Pradesh Accommodation Control 
Act, is almost identical with very little 
insignificant 
tion of tenants in our Act prior to its 
amendment. The amendment may now 
be quoted for the sake of information 
only. 


“Section 2 (i): defines ‘tenant’ to mean, 
unless the context otherwise requires, a 
person by whom or on whose account or 
behalf the rent of any accommodation is, 
or, but for a contract express or implied, 
would be payable for any accommodation 
and includes any person occupying the 
accommodation as a sub-tenant and also 
any person- continuing in possession after 
the termination of his tenancy whether 
before or after the commencement of 
this Act: but shall not include any per- 
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son against whom any order or decree 
for eviction has been made.” 

But as our Act does not have a provi- 
sion similar to Section 14 of the Madhya 
Pradesh Accommodation Control Act, it 
is argued by Mr, Patkar, that the case 
of Damadilal is not applicable. In my 
view absence of a provision as contained 
under Section 14 of the M. P. Act makes 
no difference in view of the provisions 
contained under Section 22 of our Act 
in which it has been stated that a tenani 
who has without the written consent of 
the landlord sublet the entire building 
or any portion thereof is liable for evic 
tion. In the M. P., Act what has been 
stated is that no tenant shall without 
the previous consent in writing of the 
landlord sublet the whole or any por- 
tion of the accommodation held by him 
as ‘a tenant. In other words it means 
that with the consent of the landlord a 
tenant can sublet the whole or any part 
of the accommodation held by him, So 
absence of a provision similar to Sec, 14 
of the M. P. Act is of no material con- 
sequence, 


10. The effect of the decision of the 
Supreme Court in Damadilal’s case (AIR 
1976 SC 2229) is that where the Rent 
Act is silent about heritability and as- 
signability of statutory tenancy and the 
definition of tenant treats at par a con- 
tractual as well as a statutory tenant in 
that Rent Act, the Court should follow 
this decision. But where the Rent Act 
has specifically dealt with the question 
of heritability and assignability. of- a 
statutory tenancy, the Rent Act will be 
followed. On the basis of the principle 
Jaid down in the Damadilal’s case, I have 
no hesitation in coming to’ hold that the 
tenancy held by the deceased ‘tenant de- 
volved on his heirs, 


11, In the view I- have taken the ap- 
peal is bound to succeed and the same 
is accordingly allowed with costs. The 
judgment and decree passed by the trial 
Court are hereby set. aside and the suit 
filed for the eviction of the appellants is 
held to be not maintainable in the Civil 
Court, ` 


Anoe allowed. 
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K. M. MISHRA, ADDL. J. C. 
Dilkush Dessai and another, Petitioners 
v. Don Bosco Farmers Rehabilitation 

Society, Sulcorna, Respondent. 


Civil Revn, Appin, No. 150 of 1979, D/- 
9-5-1980. ; 


Civil P. C. (5 of 1908), O. 39, Rr, 1 & 


2 — Interim injunction — Grant of — 
Matters to be considered. 
Jt is well settled that a Court 


while considering the grant of a tem- 
porary injunction has to satisfy itself as 
to whether-~its interference is necessary 
to protect the party applying for 
such - relief from the particular type 
of injury which the Court would call 
‘irreparable’ before the legal right of the 
party is established at the trial. 


Court is further required to examine 


what would be comparable mischief and ` 


inconvenience that would result from a 
refusal of such an injunction, It is only 
on a careful consideration and compari- 
son between the convenience of two 
sides, the Court should proceed to record 
a judicial verdict as to the grant or re- 
fusal of such an interim relief. AIR 1951 
Pat 226 and AIR 1959 Ker 277, Rel. on. 

. (Paras 10, 13) 
Cases Referred : Chronological Paras 
AIR 1959 Ker 277 12 
AIR, 1951 Pat 226 ; 12 


N. S, Verlekar, for Petitioners; S. K. 


Kakodkar with M. B. D’Costa, for Re- 
spondent. 
ORDER :— This revision is directed 


against an Order dated 26th September, 
1979 passed by the District Judge in 
Civil Appeal No. 319/78. By the afore- 
said order the appellate Court has con- 
firmed the order dated 4-12-1978 passed 
by the Civil Judge, Senior Division, 
Quepem, making absolute the ex parte 
temporary injunction granted by him on 
12-9-1978. 

2. The suit was filed by the respon- 
dents (Don Bosco Farmers Rehabilitation 
Society through Fr. Olivio Miranda, Sul- 
corna, Taluka Quepem, a Society regis- 
tered under the Societies Registration 
Act No. XXI of 1860), for permanent 
injunction and damages against the peti- 
tioners. According to the plaint case, 
certain landed properties known as 
Bindalechi-Golli or Bindalechem Molla 
or Borichem Molla, Ponsuletil Molla or 
Dentordochem Tolem, Kurpem Molla 


and Aforamento Molla stand registered 
Se a eens coer E a a 
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in the Land Registration Office at Que- 
pem under Nos. 4110, 4111, 4112, 4113- 
and 4114, in the name of Salesian 
priests. The aforesaid landed properties 
were recently surveyed by the Survey 
Department and one of the four plots 
has been assigned the present survey 
No. 53/1 and it stands recorded in the 
name of the plaintiff, Society and that 
is the suit: property. Jt is a mixed gar- 
den having extensive cultivation of 
guava trees, cashew trees, chicoo trees, 
ete, bounded in the North by a road, on 
the South by the property of the plain- 
tiff Society bearing survey No. 52, on 
the West by the village Perla and on 
the East partly by the said road and 
partly by the plot bearing survey No. 
52. The suit property has been in en- 
joyment and possession of the Salesian 
priests or the Society of Salesian Priests 
since 1948 and prior to that of the pre- 
decessors in title, peacefully, publicly 
and without interruption as their own 
and hence the plaintiff Society has ac- 
quired full title to the suit property by 
virtue of the law of prescription or ad- 
verse possession. 


On ‘7th August, 1978 the petitioner 
No. 1 (defendant No, 1) informed Fr. 
Olivio Miranda that he would build a 


- temple in the suit property. Fr. Miranda 


advised him to refrain from acting in 
that manner. When he found some la- 
bourers under the leadership of the 
petitioner No, 2 (defendant No, 2) en- 
gaged in digging the suit property he 
asked them to go away and they left 
the place. On 10th August, 1978, the 
petitioner No, 1 again threatened to tres- 
pass into the suit property. On these al- 
legations the plaintiff Society brought 
the suit for issuance of permanent in- 


` junction restraining the petitioners from 


trespassing into the suit -property and 
interfering in his possession over the 
said property. A sum of Rs, 1,000/- has 
also been claimed on account of damages 
with a prayer to grant a temporary in- 
junction pending disposal of the suit. 


3. On 12th September, 1978 the Civil 
Judge, Senior Division, Quepem granted 
an ex parte temporary injunction under 
Order 39, Rules 1 and 2 of the Civil Pro- 
cedure Code. He called upon ‘the defen- 
dants/petitioners to file their objection 
which was done by the defendant/peti- 
tioner No, 2 only. The defendant/peti- 
tioner No. 2 in asking the Court to vac- 
ate the ex parte temporary injunction 
has: stated that the plaintiff has not made 
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out any case entitling him to the reliefs 
in -the suit. Fr. Miranda cannot repre- 
sent the plaintiff or file the suit on be- 
half of the plaintiff Society. Further if 
the injunction is not vacated irreparable 
injury would be caused not only to him 
but to Gaonkars, Devidas Shetkars and 
Velipos, etc. of the village as also to the 
people at large of the Hindu community 
whose feelings would be hurt. On merits 
it has been stated that there exist pro- 
perties known as: ‘Nomossa’  ‘Noll- 
cacodil Sorod’ and ‘Doulacodil 
Chactam’ all situated at Datordem, 
enrolled in the Land Revenue Office 
under Nos, 4, 5 and 6, the first standing 
enrolled in the name of Dropadi Velpina 
and the last two in the name of Purso 
Gaonkar occupying a contiguous area 
whose boundaries are mentioned therein. 


In the property ‘Deulacodil Chactam’ 
there exists a temple of God Paik and 
the people of the village of Sulcorna in- 
cluding ward Datordem wanted to re- 
build the said temple and to that effect 
they approached the defendant No, 1 
with a plan of reconstruction. When they 
excavated the foundation of one side of 
the old existing temple, Fr. Miranda ap- 
proached and threatened them. The pro- 
perty where the ruined foundation of 
the temple is found is not the property 
of the plaintiff, namely, the one register- 
ed under No. 4114 which lies more to- 
wards the North of the properties 
‘Namossa’ and ‘Molleacodil Sorod’, The 
road known as Sulcorna road 
passes through the said property 
and about 16 years ago the 
portions towards north of the said road 
as also the portion towards south up to 
the footpath leading to Kasur were being 
cultivated in common by Gaonkars, 
Devidas, Velipos and Shetkars and its 
produce was being shared among them 
and God Paik in five parts. The share 
of God Paik was given to the father of 
the defendant No. 2 and after his death 
to the defendant No, 2 as they were 
looking after the ceremonies, rituals and 
festivals of the said temple. However, 
about 15 to 16 years ago the said pro- 


perty has been given into the 
possession of the  defendant/peti- 
tioner No. 2 who is observing 
the ceremonies, rituals and festi- 


vals of the temple by Gaonkars, Devidas, 
Shetkars and Velipos and from that time 
he has developed the said property by 
planting coconut trees, chickoo trees, 
guava trees, papaya, pine-apple trees 
and banana saplings which property is 
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in his exclusive enjoyment and posses- 
sion. He has built three houses and the 
one constructed by Fr. Moja was with 
his permission on condition to vacate as 
and when required. This house is 30 
metres away from the said temple and 
when three years after he left the house 
he surrendered his possession to the peti- 
tioner No. 2 and this was about 12 years 
ago. It is only after the injunction order 
that the plaintiff brought his labourers: 
to reside in the houses situated in the 
said property. He has denied that the 


-suit property is in enjoyment and posses- 


sion of the plaintiff and that he has dev- 
eloped it. It is also contended that the 
plaintiff has not identified the suit pro- 
perty. 

4, The plaintiff filed a rejoinder to the 
above reply filed by the petitioner No, 2 
but it is not necessary to refer to the 
contents thereof since more or less it is 
repetition of the plaint, 

5. The plaintiff in support of his case 
relied upon the following documents :— 

(1) Resolution of the Governing Body 
dated 25th May, 1977, (of the plaintiff 
Society). 

(2) Certified copy of the Land Reg- 
istration Office, 

(3) Certified copy of the plan. 

(4) Certified copy of the Record-of- 
Rights. l 

(5) Certified copy of the Memorandum 
of Association and Rules and Regula- 
tions. 

In addition to these, affidavits of Fr. 
Joseph Moses, C. David, Goundo Naik, 
Suse Sevappa and Fr, Olivio Miranda 
(affidavit in rejoinder) were relied upon. 

6. The petitioners on their side have 
relied upon the affidavits of Nago Arjun 
Sawant, Antonio Carvalho, Narayan U. 
Gaonkar, Vitoba Velipo, Tukaram Devi- 
das, U. Dessai (a Civil Engineer) and 
again of Nago Arjun Sawant in rejoind- 
er. Reliance is also placed on a plan of 
the village Datordem Sulcorna, Quepem 
Taluka (not official plan). 


T. The learned Civil Judge made the 
ex parte order of injunction absolute on 
the basis of the following facts deter- 
mined by him :— 

(1) The land Registration Certificates, 
the survey Record of Rights, Memoran- 
dum of Association of the Don Bosco 
Farmers Rehabilitation Society together 
with the resolution of the Gov- 
erning Body of the plaintiff are 
enough to prove the plaintiff's 
title to the suit property and 
the plaintiff's Rector through whom 
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the suit has been filed is the proper and 
authorised person to file the suit. Slight 
difference on the boundary cited in the 
last part of para 2 of the plaint compar- 
ed to the document of the Land Reg- 
istration Office does not make any dif- 
ference or affect its identification, It is 
not necessary to go through the aver- 
ments of the description of the property 
No. 4114 and compare these boundaries 
‘with the plan of the survey ‘records of 
the land under No. 53/1 as one can see 
safely that the property is the same. The 


name of the plaintiff in the survey re- 


cords of the land surveyed under 
No, 53/1 conjugated with several affida- 
vits filed in support of the plaintiff’s case 
establishes the possession and enjoyment 
of the suit property at least by the plain- 
tiff prima facie. The houses existing 
therein have been constructed by the 
plaintiff and occupied by the plaintiff’s 
workers. The allegation made by the 
petitioner No. 2 that the survey records 
would be of no use since the survey has 
not been made final is of no substance, 
for if any objection had been raised the 
objection would have been incorporated 
in the record. So the plaintiff has also 
proved the prima facie possession over 
‘the suit property. 

` (2) The three properties referred to by 
petitioner No. 2 are situated at Dator- 
dem as disclosed by the records of Land 
Revenue Office while the suit property 
is situated in the village of Sulcorna and 
assuming that Datordem is a ward of 
Sulkorna the Land Registration Office 
Record will prevail over the document 
of the Land Revenue Office produced by 
the petitioner No, 2 and the property is 


definitely different. There is no 
satisfactory evidence how the peti- 
tioner No. 2 got the property. 
Since the petitioner No. 2s name 
is not recorded in the Land 


Survey Record nor any objection raised - 


by him is noted therein it is difficult to 
uphold the contention of possession can~ 
vassed by him. ` Comparing the affidavits 
no doubt is left that the affidavits pro- 
duced by the plaintiff are more reliable 
and convincing. 


Accordingly the learned Civil Jurge 
confirmed the grant of ex parte injunc- 
tion, 

8. The defendants/petitioners feeling 
aggrieved by the aforesaid order prefer- 
red an appeal to the Court of the learn- 
ed District Judge and on their behalf 
five points were urged in the appeal‘:-- 
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. (4) The plaintiff has no locus standi- to 
file the suit as it has nothing to dò with 
Pia Sociedade. Salesiana de Sao Joao de 
Bosco, ; TENI 

(2) The learned Civil Judge failed to 
see that the boundaries of the property 
registered under No. .4114 with the 
boundaries of the property surveyed 
under 53/1 did not tally. SeT 

(3) Affidavits filed by the plaintiff 
ought not to have been relied upon, f 

(4) The learned Civil Judge ought to 
have held that the record of rights can- 
not create any right and no, presumptive 
value can be attached to it under Sec- 
tion 105 of the Land Survey Code since 
the same has not been finally published. 


(5) The assessment of the evidence by 
the lower Courts is totally erroneous. 
Since the plaintiff in the suit claims pos- 
session of the suit property, the learned 
District- Judge held that locus standi of 
Fr. Miranda in his capacity as Rector of 
the Society could not prima facie be 
challenged. The connection if any be- 
tween the plaintiff and Pia Sociedade 
Salesiana de Sao Joao de Bosco would bè 
relevant only at the later stage of the 
suit to prove prescription alleged by the 
plaintiff due to the possession of Pia 
Sociedade Salesiana de Sao Joao de Bos- 
co followed by the plaintiff’s possession. 
The remaining contentions taken to- 
gether were answered against the peti- 
tioners. According to the learned District 
Judge the suit being one for perma- 
nent injunction and not for declaration 
of title, the question of possession is only 
relevant for its disposal. Consequently 
it was not necessary for the lower Court 
to go into the details of the boundaries 
of the suit property at least at this stage. 
The appellants (petitioners before me) do 
not contend that the survey No. 53/1 
does not refer to the disputed plot, The 
survey record not being utilised for rais- 


ing any presumption but only for the 
purpose of possession, the appellants 
could not have any grievance on that 


score when they have not filed any ob- 
jection to its preparation. The affidavits 
filed by the appellants are sworn by 
interested parties except one who once 
was a driver under the plaintiff has since 
been removed and against whom a suit 
has been filed. The affidavit filed by one 
Civil Engineer on behalf of the appel- 
lants is not relevant at all at this stage 
since it does not refer to possession but 
idéntification of the property. Accord- 
ingly he dismissed the appeal. Hence 
this revision application. ai eoo 
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8.. From the order of the learned 
District Judge it is crystal clear that he 
has not recorded any finding as to the 
nature of the injury which the plaintiff 
is likely to suffer in case the injunction 
is not granted in his favour.. No finding 


has been recorded as to whether the 
plaintiff is likely to suffer ir- 
reparable injury, as to whether . the 


balance of convenience at all justifies the 
grounds of temporary injunction. 


_ 10. The interim relief by way of an 
order of injunction or stay is not to be 
automatically granted to any party ap- 
proaching the Court. The Court should 
consider relevant matters before passing 
an interim order. One of them and one 
of which is quite important is whether 
the plaintiff is to suffer any loss and if 
so what is the nature of the loss in case 
injunction is not issued, Equally important 
is another factor, namely, on which side 
the balance of convenience lies, apart 
from the question of establishment or a 
prima facie case. Thus it is well settled 
what a Court while considering the grant 
of a temporary injunction has to satisfy 
itself whether its interference is neces- 
sary to protect the party applying for 
such relief from the particular type of 
injury which the Court would call “ir- 
reparable” before the legal right of the 
party is established at the trial. The 
Court is further required to examine 
what would be comparable mischief and 
inconvenience that would result from a 
refusal of such an injunction. It is only 
on a careful consideration and compar- 
ison between the convenience of two 
sides, the Court should proceed to record 
a judicial verdict as to the grant or re- 
fusal of such an interim relief. 


11, Evidently the learned District 
Judge has not applied his mind to this 
aspect of the question and to this extent 
I have no doubt in my mind that he has 
failed to exercise the jurisdiction vested 
in him in law. The same defect is notice- 
able in the. order of the learned Civil 
Judge too. 


12, It is indeed true that both the 
Courts have found that the plaintiff has 
made out a prima facie case. 
fact that a prima facie case has been 
made out by showing that there is a fair 
question for trial, does not necessarily 
mean that a temporary injunction should 
issue restraining the defendants from 
dealing with the property. In this con- 
nection I would like to refer to the cases 
of “Kalyanpur Lime Works v. State of 
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and “Raja- - 
lekshmi Amma v. Kunjipillai Amma” 
(AIR 1959 Ker 277). In the Patna case 
the Court observed as follows :— 

“The fact that a prima facie case has 
been made out by showing that there is 
a fair question for trial, does not neces- 
sarily mean that a temporary injunction 
must follow restraining the contracting 
defendant from dealing with the proper- 
ty. Whether an order of injunction 
should not issue will depend on the facts 
of the case, and the Court must also con- 
sider the question of irreparable or 
serious injury and balance of conveni~ 
ence.” i 
The Kerala High Court on the same point 
makes the following observation ; 


“The fact that the plaintiff have made 
out a prima facie case does not neces- 
sarily mean that temporary injunction 
can be issued. Before issuing such an in- 
junction the Court must consider and 
satisfy itself whether the effect of-the in- 
junction would be to preserve or alter 
the status quo during the pendency of 
the litigation and whether irreparable or 
serious injury would be caused to the 
plaintiffs if the injunction is not issued. 
If the effect of the injunction would be 
to alter the status quo during pendency 
of the trial and no irreparable injury 
would be caused to the plaintiffs by pre- 
serving the status quo it is not a fit cas? 
for issuing the temporary injunction 
which is a remedy which should be spar- 
ingly resorted to, since it would often 
the 
remedy they seek in the suit even before 
the contentions of the contending parties, 
are properly tried.” 

I have my respectful concurrence. with 
the principles laid down in the aforesaid 
two decisions, 

13. - Before I proceed to the facts of 
the case on hand I would also like to 
say a few words in relation to the grant 
of interim relief of the nature of injunc- 
tion and state that the power given to 
Court under Order 39, Rules 1 and 2 of 
the Civil P, C. is not to be taken as an 
unbridled power to grant injunction in 
any case. The court should remember 
that an injunction is not innocuous, Tt 
very often visits the party against whom 
it is passed with very evil and serious 
consequences. Injunctions sometimes put 
people out of possession of property. 
They at times unsettle the normal func- 
tioning of things. These -orders very 
often remain in force for rather long) 
period. due to congestion in courts. All 
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these could be avoided by exercise of 
little judicial discretion at the time the 
court is moved for such an order, In the 
interest of justice it is only proper that 
Presiding Officers of the Lower Courts 
who are approached for orders of injunc- 
tion examine at that level by following 
the well settled principles in such mat- 
ters. I am tempted to say so because 
J find that on several occasions our sub- 
ordinate Judges do not keep the afore- 
said principles in mind while granting 
interim injunction. 

14, It is not in dispute that the pro- 
perties mentioned earlier including the 
suit property belonged to the Salesian 
priests or the Society of Salesian priests. 
Admittedly the present plaintiff is differ- 
ent from the said Society. An attempt 
has been made to show that ali the 
priests constituting the Salesian Society 
sat and decided that the plaintiff society 
should administer the aforesaid property 
and thereafter a document was drawn 
up. Thus it is clear that the plaintiff 1s 
not the original owner of these proper- 
ties. The petitioners have taken this as 
a point while challenging the right of the 
plaintiff to institute the suit. The learn- 
ed Appellate Court says that since it is 
a suit for possession and not for title ad- 
judication of the point does not arise. 
I am not impressed with his aforesaid 
view. It is true that the suit is one for 
permanent injunction but all the same 
the plaintiff before being entitled to the 
relief of permanent injunction has to 
prove its title because only on the basis 
of proof of its title, it would become en- 
titled to the other reliefs. In addition to 
that the petitioners have also raised 28 
question of identity of the suit property. 
Both the Courts have sidetracked the 
issue on the ground that since the par- 
ties know what is the land in dispute, 
the question could be gone into later on. 
I am also not impressed by the aforesaid 
reasoning. It would appear from the 
perusal of the plaint and the rejoinder 
filed by the petitioners that some proper- 
ties are owned by Velips, Devidas, Shet- 
kars and Gaonkars are situate close to 
the properties in suit’ While it is the 
ease of the plaintiff that the suit proper- 
ty is included in their property and reg- 
istered under the Land Registration re- 
cord, the case of the petitioner No. 2 is 
that the disputed property is included in 
Matriz Nos. 4, 5 and 6 owned by Gaon- 
kars etc. from whom he got. No attempt 
has been made by the plaintiff who has 
approached the Court for interim injunc- 
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tion to establish that the disputed land 
is included in any one of the four land 
registration numbers. In this state of 
affairs I fail to understand how could it 
be said that the plaintiff has made out 
a case in its favour when there appears 
to be an acute dispute regarding identity 
of the land in suit. 

15. Then I go to the question of pos- 
session, Here also I do not feel the plain- 
tiff has fared any better. Of the affida- 
vits filed on behalf of the plaintiff, one 
is of Fr. Miranda, the present Rector. 
The second one is filed by his predeces- 
sor, Fr, Joseph Moja. The third one is 
by Mr. C. David. This gentleman came 
to stay at Sulcorna about 11 years back 
and ever since his coming he claims to 
have seen the suit property in possession 
of the plaintiff. He does not disclose in 
his affidavit how he came to know the 
possession of the plaintiff over the suit 
property. . Gundo Naik in his affidavit 
has stated that he is working with the 
Salesian priests for the last 15 to16 
years and this is how he knows the pos- 
session of the suit property by the plain- 
tif. Susei Sivappa who has sworn an 
affidavit for the plaintiff has not indicat- 
ed how he has come to know about the 
possession of the suit property by the 
plaintiff. This is the type of affidavit- 
evidence relied upon by the plaintiff in 
proof of its claim to possession, No affi- 


` davit of any person having land or 


house in the vicinity has been filed, The 
plaintiff has not filed any account show- 
ing expenditure of any amounts on the 
raising of such a big garden. It is not 
understood how the two Courts below 
felt inclined to come to the conclusion 
on the basis of such evidence that it is 
the plaintiff who has been in possession 
of the suit property. As against that the 
petitioner No. 2 has relied upon the affi- 
davits of some persons mostly of persons 
belonging to the family of previous 
owners denying the possession of the 
plaintiff. No attempt has been made by 
any of the two Courts to examine the 
question of possession critically. It may 
be borne in mind that it is never desir- 
able to express any ‘opinion on the ques- 
tion of title and possession which are 
yet to be determined. I therefore refrain 
from expressing any view on the afore- 
said question as it may prejudice the 
ultimate decision in the suit, 

16, Assuming but not admitting that 
the plaintiff has made out a prima facie 
case of title as well as possession the 
Court has still to address itself to the 
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other two requirements of law before an 
injunction is issued, As already pointed 
out both the Courts have not addressed 
themselves on these two aspects, 


17. Mr. Kakodkar, learned Advocate 
appearing for the respondents requested 
the Court to appoint a receiver. In my 
view this is not a fit case where appoint- 
ment of a receiver could be resorted to. 


18. Since the plaintiff has failed to 
establish that it would suffer irreparable 
loss in case injunction is not issued and 
balance of convenience also lies in his 
favour, order of injunction cannot be al- 
lowed to stand. As there is a dispute in 
regard to the identity of the suit pro- 
perty it is desirable that construction of 
any temple on the suit property should 
not be permitted pending decision of the 
suit. Except to the above extent the 
order of injunction is hereby set aside 
and the learned Trial Judge is directed 
to dispose of the suit as early as possi- 
ble by giving top priority to it. The re- 
vision is accordingly allowed. There will 
be no order of costs in the peculiar cir- 
cumstances of the case . 

Revision allowed. 


‘AIR 1981 GOA, DAMAN AND DIU 39 
K. M. MISHRA, ADDL, J. C. 
Mukul Madhukar Sinai Mahatme and 
ete., Petitioners v. Dean, Goa Medical 
College, Panaji and others, etc., Respon- 

dents. 
Spl. Civil Appins, (Writ Petns.) Nos. 
106 and 164 of 1978, D/- 21-2-1980, 


(A) Constitution of India, Art. 14 — 
Selection of candidates for admission in- 
to post graduate course of Goa Medical 
College — Govt. order No. PHD/54/MI- 
SC/78/M dt. 16-9-1978 restricting selec- 
tion of students to current batch only 
and precluding students of earlier 
batches, held to be violative of Art, 14. 


Reasonable 


classification for. pur- 
pose of special treatment is per- 
missible and the test of reasonableness 


will be:— (1) whether the classification 
is rational and based on intelligible dif- 
ferentia which distinguishes the persons 
or things that are grouped together from 
others that are left out from the group; 
and. (2) whether the basis of differentia 
bears rational nexus or relation with the 
policy or object to be achieved. It is 
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open to the State to classify the sources 
from which selection is to be made, but 
such classification should not only be 
reasonable (Le, based on ‘intelligible dif- 
frentia’), it must also bear a nexus to 
the aforesaid subject, (Paras 8, 10) 


The decision confining admission to 
the post graduate course of Goa Medical 
College to the students of current batch 
appears to be unconstitutional in terms 
of Article 14 of the Constitution of India. 
Case law discussed, (Para 14) 

Limited number of seats in a Govern- 
ment institution by itself is no ground 
to adopt an unreasonable classification. 
Similarly the fact that a Doctor of the 
previous batch had an opportunity to 
apply for the post graduate course in 
the year in which he passed, cannot also 
be pressed into service as a valid ground 
or basis for the classification. Deference 
to the wishes and demands of the Goa 
Association of Resident Doctors will not 
entitle the Government to make a dis- 
tinction which is neither reasonable nor 
rational. So, the grounds assigned for 
the classification are not reasonable, 
much less rational and proper, (Para 10) 


The object of selection to the post 
graduate course of the medical college 
may be taken to procure the best talent. 
The selections are to be made on the 
basis of average marks obtained in the 
M. B. B. S, examination and not by any 
further competitive examination. The 
earlier batches are not advantaged nor 
are the current batches handicapped if 
open competition is permitted between 
the current and earlier batches, (Para 10) 


(B) Constitution of India, Art. 226 — 
Selection of candidates for admission in- 
to post graduate course of the Goa Medi- 
cal College — Rules for selection per- 
mitting resident doctors of all batches to 


` compete and not precluding any of them 


from selection — After inviting applica- 
tions, Govt. ordering to restrict selection 
to current batch only — Principle of 
equitable estoppel applicable. Secondly, 
order is void for contravention of prin- 
ples of natural justice, (Evidence Act 
(1872), S. 115). 


Rules for selection of candidates for 
admission into post graduate course oil 
the Goa Medical College permitted resi- 
dent doctors of all previous batches to 
compete and did not preclude any of 
them from selection. The Government 
and the authorities concerned are estop- 
ped from issuing orders restricting selec- 
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tion to current batch only. The principle 
of equitable estoppel is applicable to the 
facts and circumstances of the case, Such 
restriction is against the rules of equity 
and good conscience. The Government 
was not exempt from liability to carry 
out the representation in the Notice as 
to the basis of merit on marks for selec- 
tion and they could not on some un- 
defined and undisclosed grounds of 
necessity and expediency fail to carry 
out the representations made in the 
notice nor claim to be the sole judge of 
their own implied commitment or obli- 
gation to the candidates on an ex parte 
appraisement of the circumstances, AIR 
1969 Orissa 80, Foll. (Para 15) 


The Government issuing orders re- 
stricting residents of previous years be- 
hind their back is violative of the cardi- 
nal principles of natural justice, The 
principles of natural’ justice require that 
before law or order can become ope- 
rative, it must be promulgated and pub- 
lished. This, procedure has not admit- 
tedly been followed before passing the 
order in this case. Secondly, adversely 
affected doctors had applied for selection 
within the stipulated period. The affect- 
ed students in the circumstances had a 
vested right to be considered for selec- 
tion under the existing Rules and it was 
not permissible in law to retrospectively 
debar or preclude them from selection. 
The adversely ‘affected have not been 
given any reasonable opportunity of 
showing cause before they were debar- 
red or precluded. The order is thus vio- 
latory of the principles of natural jus- 
tice and liable to be struck down. 


. (Para 16) 
Cases Referred : Chronological Paras 
AIR 1979 SC 765 10 
AIR 1975 SC 563 10 
AIR 1972 SC 1375 10 
AIR 1971 SC 1439 10, 12 
AIR 1971 SC 1762 10, 12 
AIR 1971 SC 2303 19 
AIR 1970 SC 35 11, 12, 14 
AIR 1969 Orissa 80 15 
AIR 1968 SC 1012 40, 11, 12, 14 
AIR: 1963 SC 649 13 
AIR 1958 SC 538 ` 8 


. A. -Chinoy with A. P. Furtado, for 
Petitioners. J. Dias, Govt. Advocate, 
M. S. Usgaocar and G. D. Kamat, for Re- 
spondents. ` ae : 


- ORDER :— In: these two writ petitions 
analogously ‘heard; two doctors includ- 
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ing a lady doctor, as -applicants for ad- 
mission into the post-graduate course in 
Obstetrics and Gynaecology and in Sur- 
gery of the Goa Medical College, have 
challenged the legality of the selection 
made on 25-9-1978. 


2, It appears that both the petitioners 
completed their M. B. B. S. at the first 
attempt in the year 1975 and secured 
very high percentage of marks. As per 
the Regulation prescribed by the Bom- 
bay University to which the Goa Medi- 
cal College is affiliated, a candidate 
desirous of appearing for the M.S./M.D. 
Examination is required to put in a 
minimum of six months in a resident 
post in the subject subsequent to his/ 
her registration as a post-graduate stu- 
dent plus another six months in the 
same or allied subject. On 16th May, 1978 
the first respondent (Dean, Goa Medical 
College) published a Circular inviting 
appllications from residents/demon- 
strators for admission to the M.S./M. D. 
Course in the Goa Medical College, The 
said Circular provided that applications 
should be submitted on or before 15th 


June, 1978. The petitioners submitted 
their applications before the stipulated 
date. The date of submission of the 


list of selected candidates was extended 
to 9th September, 1978 by the Bombay 
University. No selection was completed 
or announced up to such extended date. 
On 25th September, 1978, the first re- 
spondent however published a notice 
giving the list of selected candidates in 
which reference was made .to Govern- 
ment Order No, PHD/54/Misc/78/M dated 
16th September, 1978. The said order 
arbitrarily. restricted selections for post- 
graduate courses to students of the cur- 
rent batch only and precluded the 
students .of earlier batches from compet- 
ing or being selected. 


3. It is the case of the petitioners that 
in December, 1977 fresh criteria/rules for 
selection of post-graduate courses/reg- 
istrations were framed. The said Rules 
provided that selections would be based 
on‘an average of percentage of aggregate 
marks obtained in the M.B.B.S8, Exam- 
ination and on the percentage of marks 
obtained -in the subject. concerned. 
Rules 6 and 7 provided that :— 

(a) Only those candidates who were 
working in the Institution as ` residents 
would be ‘considered’ for selection; -and 

(b)-Prefererice would be given to’ can- 
didates who had completed/are’ complet- 
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ing six months terms of house-post in 
the relevant subject, 


The said rules entitled residents of all 
batches/years to compete and did not 
preclude any of them from selection. As 
a consequence of the Government Order 
dated 16th September, 1978, the peti- 
tioners were precluded from competing 
and from being selected for the post- 
graduate courses in Obstetrics and 
Gynaecology .and General Surgery re- 
spectively. There appears to be no legal 
justification whatsoever from excluding 
otherwise eligible doctors and confining 
the selection to the present batch only. 
The aforesaid order is thus violative of 
Article 14 of the Constitution. The m- 
pugned selection list dated 25-9-1978 is 
inoperative in law in as much as the 
order under which it is made has no 
authority of law, the selections exclud- 
ing the petitioners made on 25-9-1978 
being thus illegal be set aside. 


4. The stand taken by respondents 
Nos. 1 & 2 in the returns filed by Shri 
Satish Chandra, Secretary to the Gov- 
ernment of Goa, Daman and Diu, Pub- 
lic Health Department is that the peti- 
tioners do not fit in with the Rules 
framed by the Government for the pur- 
pose of admission. According to the said 
Rules, medical graduates who have pass- 
ed and completed their internship during 
the year 1977/78 are only eligible for ad- 
mission on the basis of merits. The peti- 
_ tioners being’ persons who passed their 
- M. B. B. S. and completed the internship 

prior to 77-78 are not entitled to admis- 
sion. Government have limited number 
of seats for post-graduate courses to be 
made available in a particular academic 
year to students who graduate in that 
particular year, The Government does 
not: want that there should be any com- 
petition amongst the students who ' had 
passed earlier and who had their oppor- 
tunity during the years in which they 
had passed. This change, which the Gov- 
ernment felt was reasonable, was made 
on the basis of representation made by 
Goa Association of: Resident Doctors 


whose opinions are at all times given due- 


weight in this matter by the Govern- 
ment. As the -Goa Association of Resi- 
dent “Doctors were, unhappy with the 
earlier condition (namely making admis- 
sion open to candidates of previous 
_ batch) the same had to be changed. In 


this connection it has been further stated . 


that in. a letter.dated .12-1-1978. -address- 
eds to the... - Dean, Goa Medical College, 
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Dr. G. R. Kamat, President of the Goa 
Association of Resident Doctors informed 
that the emergency. general meeting of 
their Association held on 10-1-1978 at 
6.30 p.m. raised objection to Rules 8 and 
10 of the draft Rules which permitted 
the students of earlier batches to com- 
pete with fresh batches for selection for 
the post graduate course. On their re- 
presentation the Dean of the Goa Medi- 
cal College agreed to delete the clauses 
Nos, 9 and 10, Thereupon the then Presi- 
dent of the.GARD by his letter dated 
8-1-1978 addressed to the Dean, Goa 
Medical College recorded the said agree- 
ment reached between the Dean and the 
GARD. It was understood that clause 5 
of the Rules would include only the 
fresh batch of students. Accordingly the 
said two clauses were deleted and the 
rules as.amended were accepted and 
published. January selections were made 
as per the January Rules and only 
graduates of the fresh batch were select- 
ed. The said Rules are still in force and 
applications were invited for the June 
selection on the basis of January Rules 
made only for the graduates of the fresh 
batch, Then it is stated that as there 
was once. again similar dispute between 
the Dean and the GARD as to interpre- 
tation, the GARD thereupon placed the 
matter before the Government and the 
matter was finally decided by the Order 
of the Government communicated to the 
Dean by their letter dated 16-9-1978. 
There was thus no violation of Article 14 
in this case and all the selections have 
been made in accordance with the Rule. 
The petitioners are not. entitled to any 
relief. 


5, Out of respondents Nos. 4 and 5 in 
S. C. A. No, 106/78, respondent No. 5 
has alone filed a counter in which he 
has tried to justify the impugned order 
“It is submitted 
that the examiners of one year are dif- 
ferent from the examiners of other year. 
The criteria method followed by exam- 
iners of one year is not the same follow- 
ed another year. If.one candidate in one 
year had secured, for instance, 80 marks, 
it cannot be necessarily said that the 
candidate who ‘has secured also 80 marks 
same year after stand on the same foot- 
ing. If the candidates of different years 
were clubbed together that would 
amount to treating unlike as like. The 
number of the seats is always limited in 
the Department in question, And to per- 
mit the entry of candidates of earlier 
years for selection _of two seats would be 
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totally unjust. Only harmonious con- 
struction would be to allow the candi- 
dates of the same batch to appear for 
the selection.” There is nothing else in 
his counter which a special men- 
tion. 

6. Similarly out of Seapets Nos, 3 
and 4 in S. C. A, No. 164/78, respondent 
No, 4 alone has filed a counter adopting 
the defence taken by respondent No. 5 
of the other petition, 

7. Shri A, Chinoy dimite argu- 
ments on behalf of the petitioners rais- 
ed the following three points :— 

(i) The impugned order which exclud- 
ed doctors of the previous batches is vio- 
lative of Article 14 of the Constitution 
inasmuch as it discriminates against 
the parties pleading. 

(ii) Once the Government had laid 
down the Rules and invited applications, 
they could not go back on their repre- 
sentation on the principle of “promissory 
estoppel”. 


(iii) The impugned order was not dis- 
closed to the petitioners on the tenuous 
ground that it was confidential and as 
` the same has to date not been published 
it is not permissible to the Government 
to prejudice the petitioners on the basis 
of such order. This action of the Gov- 
ernment is violative of the cardinal prin- 
ciples of natural justice which requires 
that before a law or order can become 
operative, it must be promulgated and 
published. 


8. The scope of Article 14 has been 
explained in innumerable decisions of 
the Supreme Court and it is unnecessary 
to refer to them here. It is sufficient to 
say that reasonable classification for pur- 
pose of special treatment is permissible 
and the test of reasonableness will be :— 
(1) whether the classification is rational 
and based on intelligible differentia 
which distinguishes the persons or things 
that are grouped together from others 
that are left out from the group; and 
(2) whether the basis of differentia bears 
rational nexus or relation with the 
policy or object to be achieved (Ram- 
krishna Dalmia’s case, AIR 1958 SC 538). 


9, Annexures T and ‘F’ (m Writ Ap- 
plication No, 164/78) set out the criteria 
for selection of residency and post 
graduate courses. There is nothing in it 
which debars the doctors of the previous 
batches from being considered for ad- 
mission to the post-graduate courses, Mr. 
Satish Chandra, Secretary of Health ad- 
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mits that previous to the formulation of 
the criteria contained in Annexure T 
dated 26-12-1977 doctors of the previous 
batch with doctors of the fresh batch 
were eligible to apply for admission to 
the M. D. Course. He, however, states 
that it was understood that clause 5 of 
the Rules (contained in Annexure 1) 
would include only fresh batch of stu- 
dents, This understanding is not reflect- 
ed in the Rules. I would therefore take 
that the criteria contained in Annexure I 
are to be followed as the basis for selec- 
tion of and accordingly, applications 
from eligible doctors were asked for 
making selections for the June session, 
1978. While the selection was not over, 
Government issued the impugned order 
by which selection was confined only to 
the doctors who had passed their 
M.B.B.S. and completed internship dur- 
ing the year 77-78. 


10. In order to consider the validity 
of the impugned order and the classifica- 
tion sought to be made by it vis-a-vis 
Article 14, it is necessary first to know 
the purpose sought to be achieved by the 
Rules providing for selection to medical 
colleges, The object of such Rules deal- 
ling with selection of students to medi- 
cal colleges has been considered by the 
Supreme Court in a number of cases, In 
the case of P. Rajendran v. State of 
Madras (AIR 1968 SC 1012), a Constitu- 
tion Bench has held that the object of 
selection to medical colleges can only be 
to secure the best possible talent, It is 
open to the State to classify the sources 
from which selection is to be made, but 
such classification should not only be 
reasonable (Le.- based on ‘intelligible dif- 
ferentia’), it must also bear a nexus to 
the aforesaid subject. This judgment of 
the Supreme Court has been considered 
and relied on and the Supreme Court 
has in the following cases affirmed and 
reiterated that object of law/rule for 
selection is to secure the best possible 
talent so as to provide best medical faci- 
Jities to the people of the State (See AIR 
1971 SC 1439, ATR 1971 SC 1762, AIR 
1971 SC 2303, ATR 1972 SC 1375 and AIR 
1975 SC 563). Though the aforesaid cases 
arose out of the matters relating to ad- 
mission to M.B.B.S. Course and not to 
post-graduate course, in my view there 
would be no difference in the applica- 
tion of the aforesaid principle to the 
case on hand. 


The classification is impugned on the 
ground that it is not based on an intel- 
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ligible differentia, It has been said that 
the students of the petitioner’s batch 
and the students of the current batch 
are similarly situated i.e. without any 
distinguishing differences/disparities which 
could warrant their separation into two 
different classes. There has admittedly 
been no change in the syllabi, in the 
method of examination, marking system 
between 1975 (when the petitioners and 
their batch graduated) and 1976 when 
the current batch including respondents- 
doctors who graduated. As against that, 
respondent No. 5 in Writ Application No. 
106/78 has tried to point out the’ differ- 
ence between the two batches in show- 
ing that the examinations of one year 
are different from those of other year 
and the criteria followed by examiners 
of one year are not the same as follow- 
ed for another year, So if one candidate 
in one year secured 80% of marks, it 
cannot necessarily be said that the can- 
didate securing 80% next year stands on 
equal footing. If the candidates of dif- 
ferent years are clubbed together, that 
would amount to treating unlike as like. 
In order to show that the difference 
pointed out is not of any substantial 
character, reliance has been placed on 
the observation of the Supreme Court in 
the recent judgment of State of Kerala 
v, T. P. Roshana (AIR 1979 SC 765). The 
observations are to the following 
effect :— 


“The vagarious element in marking 
and moderation of marks may be a fact 
of life, but to marginate to qualify for 
substantial difference unless otherwise 
ini classification based 
on micro distinctions are false to our 
egalitarian faith and only substantial 
and straightforward classifications plainly 
promoting relevant goals can have 
constitutional’ validity. To overdo classi- 
fication is to undo equality.” 


In view of the above observation of 
the Supreme Court, it is not possible to 
accept the difference pointed out by the 
students respondents, as a reasonable 
basis for the classification. Mr. Satish 
Chandra, Secretary, Health, representing 
the Dean, etc. has in his affidavit, to 
which I have already made a reference 
earlier, spoken about a different basis 
for the classification. According to him, 
the Government has limited number of 


seats for post graduate courses to be 
made available in a particular scholastic 
year to students who graduate in that 
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particular year, The Government does 
not want that there should be any com- 
petition amongst the students who have 
passed earlier and who had their oppor- 
tunity during the years in which they 
had passed. The change confining admis- 
sion to the current batch of doctors was 
made on the basis of the representation 
made by the Goa Association of Resident 
Doctors whose demands are at all times 
given due weight in this matter by the 
Government. There is therefore no vio- 
lation of Article 14 of the Constitution. 
Thus it will be seen that the Govern- 
ment wants to justify the classification 
as within Article 14 of the Constitution, 
substantially on four grounds :— 


(1) Availability of limited number of 
seats, 








(2) Avoidance of competition amongst 
the students who have passed earlier and 
who passed later. 


(3) The doctors who passed earlier had 
their opportunity during the years in 
which they had passed, whereas the 
Doctors who passed in the year of ad- 
mission had no such opportunity, 


(4) There was demand to effect the 
change by the Goa Association of Resi- 
dent Doctors, which demands are at all 
times given due weight in the matter of 
admission by the Government. 


None of the grounds indicated above 
can be said to be either reasonable or 
rational, Limited number of seats in a 
Government institution by itself is no 
ground to adopt an unreasonable classi- 
fication.. Similarly the fact that a Doctor 
of the previous batch had an opportunity 
to apply for the post-graduate course in 
the year in which he passed, cannot also 
be pressed into service as a valid ground 


‘or basis for the classification. Deference 


to the wishes and demands of the Goa 
Association of Resident Doctors will nol 
entitle the Government to make a dis- 
tinction which is neither reasonable nor 
rational. So in my considered view, the 
grounds assigned for the classification in 
the affidavit of Mr. Satish Chandra are 
not reasonable, much less rational and 
proper, 


Even assuming without admitting that 
the classification is based on an intelli- 
gible differentia, the same is still liable 
to be quashed if it bears no nexus to the 
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object to be achieved, In this connection 
the observation of the Supreme Court in 
Rajendran’s case (AIR 1968 SC 1012) 
(supra) becomes relevant, The Supreme 
Court has observed that the fact that the 
classification by itself is reasonable is not 
enough to support it unless there is a 
nexus between the classification and the 
object to be achieved, that is, to get the 
best talent for admission to professional 
colleges. I have already observed on the 
basis of the Supreme Court decisions 
that the object of selection to the post 
graduate ‘course of this medical college 
may be taken to procure the best talent. 
It is not the case of the Government or 
any of the respondents that the classi- 
fication in favour of the current batch 
can be justified under Article 15 (4) or 
on principles analogous thereto ie, on 
the basis that the current batch suffers 
from any handicap or backwardness, In 
the affidavits filed by the Government 
and the other respondents, there is no 
plea or averment that the current batch 
suffers from any handicap vis-a-vis the 
earlier batches. Moreover, as in the pre- 
sent case, the selections are to be made 
on the basis of average marks obtained 
in the M. B. B. S. examination and not 
by any further competitive examination. 
The earlier batches are not advantaged 
nor are the current batches handicapped 
if open competition is permitted between 
the current and earlier batches. The fact 
that the earlier batch had an opportun- 
ity cannot be considered as a handicap 
or disadvantage for the current batch. 
Articles 15 (4) and also 16 (4) of the 
Constitution make it permissible to make 
reservations/classifications in favour of 
socially and educationally backward 
classes On the ground that but for such 
preferential treatment being given to 
them, such classes would not stand a 
chance against those not so handicapped. 
The Supreme Court has further held in 


! 





D. N. Chanchala’s case (AIR 1971 SC 1762). 


that it would not in any way be im- 
proper if that principle was also applied 
to those who are handicapped, but do 
not fall under Article 15 (4). But it must 
be shown that those who are sought to 
be included in one such group are handi- 
capped, As seen in this case, there is no 
averment that the current batch of 
students are in any way handicapped or 
backward. In the circumstances no qués- 
tion arises of any object/reservation/clas- 
sification which is sanctioned by Art. 15 
(4) and the sole object is to consider the 
selection of the best. If the students of 
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the current batch are and cannot be gov~ 
erned by any reservation sanctioned by 
Article 15 (4) and Article 16 (4), their 
selection has to be made on the basis: of 
merit, which is the admitted object to 
be achieved in this case. Nothing has 
‘been pointed out that there is a nexus 
between this object and the classifica- 
tion. 


11. On behalf: of the respondents Mr. 
Dias and Mr. Usgaocar have contended 
that Chitra Ghosh’s case (AIR 1970 SC 
35) has overruled the proposition laid 
down in Rajendran’s case (supra) that 
the object of selection can only be to 
produce the best material for admission 
to medical colleges. According to them 
Chitra Ghosh’s case (supra) is an auth- 
ority for the proposition that the object 
of selecting the best talent is not rel- 
evant at the stage of making the classi- 
fication or defining the sources from 
which students for admission are to be 
drawn and only comes into play there- 
after, The question therefore is whether 
Chitra Ghosh’s case -has overruled 
Rajendran’s case and further what is the 
object to be considered: at the stage of 
making the classification specifying the 
source. On behalf of the petitioners it 
has been argued by Mr. Chinoy that if 
the two cases ie. Rajendran and Chitra 
Ghosh are considered ‘in the light of the 
respective facts, it will be noticed that 
there is no conflict whatsoever between 
them. 


12, As earlier stated, Rajendran’s' case 
(AIR 1968 SC 1012) has laid down that 
the object of selection can only be to 
secure the best possible material for ad- 
mission to medical colleges subject to the 
provision for socially and educationally 
backward classes. In Rajendran’s case 
the Court was not dealing with classifi- 
cation in favour of socially and educa- 
tionally backward RAEAN otherwise 
handicapped classes. It was a case based 
on classification districtwise. Accordingly 
the Court held that the classification 
sought to be made must bear a nexus to 
the object of selection of the best talent. 
Chitra Ghosh’s case (AIR 1970 SC 35) 
related to a challenge made by certain 
students who were denied admission to 
the Maulana Azad Medical College, New 
Delhi established by the Government of 
India, Some seats had been reserved for 
(1) sons/daughters of residents of Union 
Territories specified below including dis- 
placed persons registered therein and 
sponsored by their respective admin- 
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istration of territory:— (a) Himachal 
Pradesh, (b) Tripura, (c) Manipur, (d) 
Naga Hills, (e) NEFA, (f) Andaman; (2) 
‘sons and daughters of Central Govern- 
ment servants posted in Indian Missions 
abroad; (3) Cultural scholars; (4) Colom- 
bo Plan Scholars; (5) Thailand scholars; 
(6) Jammu and Kashmir State Scholars. 
The contention of the appellants therein 
was that they had obtained about 62.5% 
marks and were domiciled in Delhi. They 
were therefore entitled to admission on 
the basis of merits. They could not how- 
ever be admitted for the reservation re- 
ferred to above, After a reference. to 
the provisions made in respect of each 
categories to be nominated by the Cen- 
tral Government on merits, the Supreme 
Court held that the classification in all 
those cases was based on an intelligible 
differentia which distinguished them from 
the group to which the appellants belong- 
ed. In particular the following observa- 
tion in the said decision becomes rel- 
evant :— 


“It is the Central Government which 
bears the financial burden of running 
the medical College. It is for it to lay 
down the criteria for eligibility. From 
the very nature of things it is not possi- 
ble to throw the admission open to 
students from all over the country. The 
Government cannot be denied’ the right 
to decide from what sources the admis- 
sion will be made, That essentially is 
a question of policy and depends inter 
alia on all overall assessment and survey 
of the requirements of residents of parti- 
cular territories and other categories of 
persons for whom it is essential to pro- 
vide facilities for medical education, If 
the sources are properly classified whe- 
ther on territorial, geographical or other 
reasonable basis, it is not for the Courts 
to interfere with the manner and method 
of making the classification, 


The next question that has to be deter- 
mined is whether the differentia on 
which classification has been made has 
rational relation with the object to be 
achieved. The main purpose of admis- 
sion to a medical college is to impart 
education in the theory and practice of 
medicine. As noticed before the sources 
from which students have to be drawn 
‘are primarily determined by the auth- 
orities who maintain and run the institu- 
tion e, g., the Central Government jin 
the present case. In Rajendran v. State 
of Madras (1968) 2 SCR 786: (AIR 1968 SC 


1012) it has ‘beén stated that the object- 


- Mukul v. Dean,.Goa Medica] College, Panaji 


Goa 45 


of selection for admission is to secure 
the best possible material, This can 
surely be achieved by making proper 
rules in the matter of selection but there 
can be no doubt that such selection has 
to be confined to the sources that are 
intended to supply the material. If the 
sources have been classified in the man- 
ner done in the present case it is difficult 
to see how that classification has no ra- 
tional nexus with the object of impart- 
ing medical education and also of selec- 
tion for the purpose”, 


As seen above the object in Chitra 
Ghosh’s case was to impart medical educa- 
tion to candidates belonging to those’ 
groups or areas where adequate facilities 
for imparting such education were not 
available. It is therefore evident that in 
Chitra Ghosh’s case the Court was deal- 
ing with reservation/classification made 
in pursuance to Article 15 (4) or .princi- 
ples analogous thereto in respect of so- 
cially or educationally or otherwise 
handicaped groups and areas. Therefore, 
the ratio of Chitra Ghosh’s case is to be 
confined to such cases only. The point to 
be further noted is that in the said de- 
cision in respect of other candidates who 
were not governed by any reservation, 
selection was on the basis of merits, 
namely, marks obtained by them, If the 
two cases are looked at from this angle, 
it is evident that they are entirely com- 
patible. In a case where it is not con- 
tended that the  reservation/classifica- 
tion is made on the basis of backward- 
ness or handicap (Le. under Article 15 (4) 
or principles analogous thereto) the sole 
object can only be to select the best 
talent and the classification must bear a 
rational nexus with such object. While 
however, the classification/reservation is 
made on the basis of backwardness/ 
handicap of certain groups/areas (i. e. 
under Article 15 (4) or principles an- 
alogous thereto) the classification must 
be decided on the basis of the nexus with 
the object of providing adequate repre- 
sentation to such backward/handicapped 
students of backward areas and groups. 
It will be further noticed that in two 
subsequent cases, namely, N. Vasundar2 
(AIR 1971 SC 1439) and D, N. Chanchala 
(AIR 1971 SC 1762) it has been held that 
Chitra Ghosh’s case merely reaffirms the 
settled law and that in Chitra. Ghosh’s 
case the Supreme Court approved the 
view taken in Rajendran’s case. The 
ratio of Chitra Ghosh’s case is thus rè- 
stricted to cases where the reservation/ 
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classification is sought to be made in 
favour of handicapped and backward 
areas and groups. In such cases the ob- 
ject is to secure adequate representation 
to such backward areas and groups and 
the classification must have a rational 
nexus to such object. In all other cases 
the object of selection can only be to 
secure the best talent and any classifica- 
tion must bear a rational nexus to such 
object i. e. of selection of the best talent. 
Chitra Ghosh’s case, in my view, is there- 
fore no authority for the contention that 
in cases not covered by Article 15 (4) 
or the principles analogous thereto the 
object of selecting the best talent is not 
- relevant at the stage of making classifi- 
cation or that it comes into operation 
after the sources are classified, 


Even assuming, but not admitting that 
on the basis of Chitra Ghosh’s case (AIR 
1970 SC 35) it is possible to hold that 
the object of selecting the best is not 
relevant at the stage of making the clas- 
Sification specifying the source, it is not 
open to the Government to specify the 
source or make the classification arbit- 
rarily. In fact Chitra Ghosh’s case ac- 
cepts that the source specified must be 
properly classified on a reasonable basis 
and must bear a rational nexus with 
the object sought to be achieved by such 
classification. Reasonable basis must of 
course mean that the basis is not arbi- 
trary or fanciful but bears a rational, 
just, and intelligible relation with the 
object sought to be achieved by the clas- 
sification. I am unable to hold that it is 
open to Government at that stage to 
make the classification arbitrarily or that 
it would not be justiciable or that it 
need not bear a rational nexus with the 
object sought to be achieved. It is clear 
to me that even at the stage of making 
the classification or determining the 
source, the validity of the classification 
has to bear twofold tests i.e., (i) is the 
classification reasonable? (ie, is it based 
on an intelligible differentia); (ii) Does 
the classification bear a rational nexus 
with the object sought to be achieved by 
it? The next question is, what is the ob- 
ject that is relevant at the stage of mak- 
ing the classification? It is contended on 
behalf of the respondents that after 
Chitra Ghosh’s case the object at this 
stage is not the selection of the best, but 
would be any other object. Assuming 
that there could be other objects let me 
examine whether that object could pass 
the tests. The object sought to be achiev- 
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ed by the Government in making the 
classification has been earlier indicated 
and shown to be improper, In this con- 
nection it may further be stated that (i) 
it is not a general object; in fact, it is 
aimed at conferring privileges on a class 
(the current batch) and imposing liabili- 
ties on another class (the earlier batches) 
Gi) the object is not lawful in as much 
as it is discriminatory in favour of the 
current batch and against the earlier 
batches; (iii) the object is to only arbit- 
rarily benefit a class (the current batch) 
and does not achieve any positive pubiic 
good or eliminate public mischief; (iv) 
it has not been averred nor contended 
that the current batch which the im- 
pugned order seeks to confer privileges 


is handicapped and/or backward nor 
have any facts been adduced to show 
that although the impugned order 


amounts to class legislation, it seeks to 
help confer privileges on a backward/ 
handicapped class and is therefore pro- 
tectèd by Article 15 (4) and/or principles 
analogous thereto. 


13. Lastly assuming without admit- 
ting that the current batch is held to be 
handicapped and is therefore entitled to 
preference/reservation on ground an- 
alogous to Article 15 (4), it is necessary 
to consider the extent of reservation 
that would in law be permissible, A con- 
stitution bench’ of the Supreme Court 
while considering the extent of pre- 
ference/reservation permissible under 
Article 15 (4) has ruled that if under the 
guise of making a reservation a State 
reserves practically all the seats avail- 
able in all the colleges that clearly would 
be subverting the object of Article 15 (4). 
Speaking generally and in a broad way, 
a special provision should be less than 
50% — how much less than 50% would 
depend upon the relevant prevailing cir- 
cumstances in each case (see AIR 1963 
SC 649 at p. 663). In the present case the 
impugned order precludes/debars all 
except candidates of the current batch 
i e. 100% reservation which may not 
be possibly upheld on principles analo- 
gous to Article 15 (4). 


14, On the analysis made above it is 
difficult to conclude that the case of 
Chitra Ghosh (AIR 1970 SC 35) (supra) 
has overruled Rajendran’s case (AIR 1968 
SC 1012) (supra). If the two cases are 
looked from the perspective stated above, 
it will be evident that they are entirely 
compatible. The contention raised on 
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behalf. of the respondents that no ques- 
tion of object arises at the stage of clas- 
sification is not correct. Where it is not 
contended that the reservation or classifl- 
cation is made on the basis of back- 
wardness, etc., under Article 15 (4), or 
principles analogous thereto, the sole 
object can only be to select the best 
talent and the classification must bear 
a rational nexus with such object, While 
however the classification is made on the 
basis of backwardness of certain groups 
or areas, the classification must be based 
on the basis of the nexus with the object 
or providing adequate registration to 
such backward or handicapped areas or 
groups, The instant case squarely comes 
within -the first category. Assuming but 
not admitting that it falls within the 
other category, still therein also the 
object has not been found to be legal 
and proper and it has no nexus with the 
object sought to be achieved by the 
classification. Consequently the decision 
of the authorities concerned confining 
admission to the post-graduate course of 
Goa Medical College to the students of 
current batch appears to be unconstitu- 
tional in terms of Article 14 of the Con- 
stitution of India, 


15. The impugned order and selection 
thereunder aré also challenged on the 
ground of promissory estoppel. It has 
been contended that once the Govern- 
ment had laid down rules and invited 
applications, they could not go back on 
their representation on the principles of 
promissory estoppel and in violation of 
Article 14 of the Constitution, In sup- 
port of the above contention reliance 
has been placed in the case of Abodha 
Kumar Mohapatra v, State of Orissa, re- 
ported in AIR 1969 Orissa 80. In the 
above referred case after students had 
applied for admission in the medical 
college in Orissa in pursuance of a 
notice published in the Orissa Gazette 
inviting such applications and stating 
that selection would be made by the 
Selection Board on the basis of merit 
determined by the marks obtained in the 
science subject in I, S. C. or pre-profes~- 
sional or other equivalent examination 
and where no special - reservation was 
made for lady students, later the Orissa 
Government by their letter dated 14-8- 
1968, directed the Board to change the 
entire basis of selection by providing that 
no application of students securing less 
than 50% of marks in the  pre-profes- 
sional examination should be entertain- 
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ed for admission in the medical colleges 
and that 15% of the seats should be re- 
served for lady students. The Orissa 
High Court held that the impugned Gov- 
ernment letter, dated August 14, 1968, 
was invalid as violative of the provisions 
of Articles 14 and 15 (1) of the Consti- 
tution and otherwise illegal and the list 
of candidates provisionally selected in 
pursuance of the impugned Government 
letter was therefore void and inopera- 
tive, The concerned authorities ought to 
make the selections and allotment of 
seats strictly in accordance with the ori- 
ginal notice as interpreted in the man- 
ner indicated in the decision. In the in- 
stant case it is not disputed that the 
selection had to be done by the Rules 
‘as existing on 15th June, 1978, and un- 
tampered until 16th September, 1978 
wherein all candidates from any acade- 
mic year past or present could compete 
and for which the petitioners had duly 
presented their applications, The au- 
thorities concerned had no right to 
change the criteria after the expiry of 
the last date for submission of the ap- 
plication, The Government seem to 
justify their action in changing the cri- 
teria on the ground of representation 
made by the GARD of which the peti- 
tioners being members were also aware 
of the position, The two petitioners have 
denied that they were aware of the posi- 
tion or that they were members of the 
GARD. It was not proper on the part of 
the Government to have changed the cri- 
teria after the expiry of the time fixed 
for submission of application. The Orissa 
case relied upon therefore fully supports 
the contention of the petitioners, The 
principle of legal or equitable estoppei 
is applicable to the facts and circum- 
stances of this case, The Government 
and the authorities concerned are stop- 
ped from issuing the impugned letter as 
it is against the rules of equity and good 
conscience to use them against the can- 
didates including the petitioners, The 
Government was not exempt from liabi- 
lity to carry out the representation in 
the Notice as to the basis of merit on 
marks for selection and they could not 
on some undefined and undisclosed 


grounds of necessity and expediency fail 


to carry out the representations made in 
the notice nor claim to be the sole judge 
of their own implied commitment or ob- 
ligation to the candidates on an ex parte 
appraisement of the circumstances, 


16. Besides, the order and selection 
are also impugned on the ground of non- 
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observance of the cardinal principles of 
natural justice. In this connection it 1s 
argued that when the petitioners asked 
for the Government Order dated 16-9- 
1978, the same was not furnished on the 
tenuous ground that it was confidential. 
The principles of natural justice require 
that before law or order can -become 
operative, it must be promulgated and 
published. This procedure has not ad- 
mittedly been followed in this case. 
Secondly, the petitioners had applied for 
selection within the stipulated period 
on or before 15th June, 1978. The last 
extended date for finalising and sub- 
_ mitting the list of selected candidates 
„fixed by the Bombay University was 9th 
September. The impugned order was 
passed on 16th September, 1978. The 
petitioners in the circumstances had a 
vested right to be considered for selec- 
tion under the existing Rules and it was 
not permissible in law to retrospectively 
debar or preclude them from selection. 
The impugned order has affected the 
petitioners such vested rights. The peti- 
tioners have not been given any reasona- 
ble opportunity of showing cause before 
they were debarred or precluded. The 
impugned order is thus violatory of the 
principles of natural justice, 


17. To sum up :— 
(1) The decision of the concerned au- 


thorities confining admission to the 
post-graduate posts of the Goa Medical 
College to the students of the current 
baich is unconstitutional in terms of 


Article 14 of the Constitution of India 
and consequently the impugned order 
which excluded doctors of the previous 
batches being bad in law is liable to be 
struck down. 

(2) The Government having laid down 
certain rules for the purpose of selection 
of candidates for admission to the Col- 
lege and invited -applications pursuant 
‘to such rules, they could not go back on 
their earlier representation, It was not 
open to the Government to change the 
rules containing the criteria for selection 
and admission after the expiry of the 
period for submission of applications 
without notice of the change. This ac- 
tion of the Government is violative of the 
cardinal principles of natural justice 
which requires that before a law or order 


can become operative it must be prom- 


ulgated and published. 


' 18; Having ‘reached: the conclusion 
‘that’ the ‘non-selection of the petitioners 
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is improper on all the three counts, the 
question that arises is what is the order 
to be passed in these applications, It is 
not in dispute that respondent No. 5 in 
Writ Petition No. 106/78, and respon- 
dent No. 4 in Writ Petition No, 164/78 
have since been admitted and are pro- 
secuting their studies. The petitioners in 
their petitions have prayed to set aside 
the selection and to direct the Dean to 
make the selection afresh according to 
the rules as prevailing on 15-6-1978, or 
in the alterative the petitioners’ provi- 
sional registration in Obstetrics and 
Gynaecology/General Surgery already 
granted to them be confirmed and they 
be given necessary house posts as re- 
quired by the University Regulations 
(0.1033), Mr. Sugaocar, learned advo- 
cate appearing for respondent No, 5 in 
Writ Petition No. 106/78 and respondent 
No, 4 in Writ Petition No. 164/78 submits 
that it would be unjust to penalise the 
respondents for no fault of theirs. Mr. 
Dias, learned Government Advocate who 
was also heard in the matter, submits 
that there will be no difficulty in accom- 
modating the petitioners when they have 
already been granted provisional regis- 
tration, duly approved by the Bombay 
University. The petitioners have now 
filed receipts, etc., in support of their 
claim of provisional registration, 


19. In view of the submissions made 
above, I am not inclined to accept the 
first prayer namely to quash the selet- 
tion dated 15-6-1978, when it is possi- 
ble to give the benefit of this order by 
merely confirming their registration 
which would enable them to complete 
the course. This order of confirmation 
of their registration will also enable 
them to retain their house posts. 


20. In the result the two Writ Peti- 
tions are hereby allowed and rule issued 
is confirmed. The. impugned order (No. 
PHD/54/Misc/78/M dated 16-9-1978) ef- 
fecting change in the rules is hereby. 
quashed, 


Petitions allowed. 
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AIR 1981: GOA, DAMAN -& DIU 49- 
K. M. MISHRA, Ag, J. C. 
Narayan Srinivas Fugro, Petitioner V. 
Samjibhai Bhika Solanki,’ Respondent. 


Election Petn. No. 1 of 1980, DJ- 16-6- 
1981. 


(A) Representation of the People Act 
(43 of 1951), Ss. 81 and 86 — Maintainabi- 
lity of election petition — Election petition 
filed within time, returncd to be represenfed 
within 7 days after curing defect arising 
from non-compliance with S. 81 (3) — Peti- 
tion cannot be dismissed on ground that 
date of curing defect falls outside limitation. 
AIR 1965 SC 815 and AIR 1978 SC 840, 
Rel. on; AIR 1974 SC 1185, Disting. 

(Para 7) 


(B) Representation of the People Act 
(43 of 1951), Ss. 83, 86 (1) and 123 (4) — 
Maintainability of election petition — 
Charge of corrupt practice under S. 123 (4) 
— Petition sufficiently complying with re- 
quirement of S. 123 (4) cannot be dismissed 
on ground that it did not reproduce exact 
words of S. 123 (4), 


Section 86 lays down that the High Court 
shall dismiss. an election petition which does 
not comply with the provisions of Sec. 81 
or S. 82 or S. 117. Section 81 speaks about 


presentation of petition and S. 82, about : 
impleading of parties to the election peti- 
tion, and S. 117, the depositing costs and 


security for costs in the High Court in ac- 
cordance with the rules of. the High Court. 
Omission to reproduce in the petition the 
exact words occurring in S. 123 (4) of the 
Act is thus not coyered either under S. 81 
or 82 or 117 of the Act. (Para 10) 

Section 83 of the Act which is not men- 
tioned in S. 86 speaks about the contents of 
the election petition. Neither S. 83 itself 
nor S..86 (1), the latter of which deals with 
dismissal of an election petition not 


scribes any penalty for non-compliance with 
Section 83 which goes to show that the re- 
quirements of S. 83- are only directory and 
not mandatory. An election petition cannot 
thus be dismissed merely for want of parti- 
culars of corrupt practice, absence of or 
defect in the verification of the petition its 
echedule or annexures or on account of the 


fact that the petition was’ not accompanied ~ 
by an affidavit or that there was some defect `- 
affidavit - 
However, an- 


in the verification or form: of the 
accompanying the petition. 
HY/VY /D558/81/HR/RSK. 

- 1981 Goa, Daman -&: Diu/4. 


Narayan’ Sritiivas v. Samjibhai Bhika 


com- - 
plying with certain sections of the Act, pre- - 


‘Goa 49 


‘election petition’ Gould be dismissed for want 


of a statement of the material facts on 


‘which the petitioner relies; then it would be 


a dismissal for non-disclosure of the cause 
of action and not for non-compliance with 
S. 83 of the Act. (Para 11) 


Section 123 (4) speaks about corrupt prac- 
tice regarding publication of false statements 
by a candidate or his agent. The provi- 
sions contained in S. 123 (4) require certain 
ingredients to be established before an elec- 
tion petition can succeed. One such ingre- 
dient is that the statement in question is 
false and it was believed by the candidate 
to be false or at any rate was not believed 
by him to be true. (Para 12) 


‘Held, as the material facts of corrupt 
practice regarding publication of false state- 
ments by the returned candidate were con- 
tained in the petition and as it had been 
alleged that the statements were false to the 
knowledge of the returned candidate, there 
was sufficient compliance with the require- 
ment of S. 123 (4) and consequently it could 
not be said that there was no disclosure of 
a cause of, action. The petition could not 
be dismissed merely on the ground that it 
did not reproduce the exact words of Sec- 
tion 123 (4). There was no need to mention 
the exact words of the section. 

(Para 14) 


(C) Representation of the People Act 
(43 of 1951), Ss. 82 (b) and 36 (1) — Maim- 
tainability of election petition — Nonm- 
impleading of candidate — Withdrawn cam- 
didate not specifically mentioned but im- 
directly included in charge of corrupt prac- 
tice alleged in petition — Non-impleading 
of withdrawn candidate is fatal to the peti- 
tion. AIR 1969 Andh Pra 68 and AIR 
1976-SC 744, Applied. (Paras 23, 24, 25) 


Cases Referred: - Chronological Paras 


AIR 1978 SC 840 6 
AIR 1976 SC 744 22, 23 
AIR 1974 SC 1185 7 
AIR 1969 SC 1201 13 
AIR 1969 Andh Pra 68 - 21, 23, 24 
AIR 1965 SC 677 7 , 12 
AIR 1965 SC 815 5A, 7 
AIR 1964 SC 1027 5A 


`M. S. Usgaoncar, for Petitioner; S, K 
Kakodkar, for Respondent. 


ORDER :— In the recent elections -fos 


Diu Constituency to the Legislative Assem- 
bly of Goa, Daman and Diu held on 3-l- 


_ 80, three persons were duly nominated as 
- . candidates for election. Of these, only two, - - 


a 
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fhat is the petitioner and the respondent 
contested for the seat, the other, one Shri 
. Babubhai Solanki, having ultimately with- 
drawn from the contest. Eventually asa 
result of the poll, the respondent was re- 
turned from the aforesaid constituency. by 
securing 6032 votes as against 4633 polled 
by the petitioner. The election of: the re- 
spondent has now been called in question 
by means of an election petition which has 
been registered as Election Petition No. 1/80 
in this Court. 

2. The election of the respondent is 
challenged substantially on the grounds of 
corrupt practices consisting of: 


G) undue influence, interfering with free 
exercise of electoral rights so as. to compel 
the electors to vote in favour of the re 
epondent as against the petitioner; 


(i) publication of false statements regard- 
ing personal character and conduct of the 
petitioner, reasonably calculated to preju- 
dicially affect the election of the’ petitioner. 


The respondent has filed his written state- 
ment traversing all the allegations in the 
petition of election. 

3. On 18-12-1980 the Court framed five 
issues for the disposal of the petition. The 
petitioner has already filed list of witnesses 
on 2nd Feb., 1981. The respondent filed a 
petition for permission to assail the main- 
tainability. of the petition on the following 
grounds :— 

“Shri Babubhai Ranshod Solanki, a can- 
didate against whom the petitioner has pur- 
ported to make allegations against corrupt 
practices has not been joined as respondent 
to the petition.” 


Accordingly the maintainability of the 
‘election petition has been taken up as a pre- 
liminary issue. I need not therefore refer 
to the pleadings in detail for at this stage 
Iam concerned only with whether the peti- 
tion is liable to be dismissed in limine for. 
non-compliance with certain requirements of 
law. The points which have been argued on 
behalf of the respondent as preliminary ob- 
jections, may now be stated as under :-— 


(1) The petition is to be considered as en- 
tered on the date when objections were re- 
moved. The date of presentation is within 
time, but the date of removal of the objec- 
tion is outside limitation. Hence petition is 
barred by time. 


(2) There is no statement in the petition, 


that corrupt practices have materially affect- 
ed the result of the petition so far as the 
Teturned candidate is concerned. 
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(3) There is. no statement in . the petitio 
that the false statements in the publicatio. 
are not believed to be true or believed to b 
false by the returned candidate. 


(4) Non-impleading of the withdrawn can 
didate against whom there are allegations o 
corrupt practice is fatal to the petition. 

4. Point No. 2 not being pressed i 
course of argument only three points surviv 
for consideration. 


5. The first point may now be taken uf 
It relates to presentation of petition whicl 
is dealt in S. 81 of the Representation o 
the People Act, 1951, which reads as under:~— 

“81. Presentation of petitions— (1) Ar 
election petition calling in question any 
election may be presented on one or more 
of the grounds specified in sub-section (1) of 
Section 100 and S. 101 to the High Contr! 
by. any candidate at such election or any 
elector within forty-five days from, but not 
earlier than, the date of election of the re- 
turned candidate, or if there are more than 
one returned candidate at the election, and 
the dates of their election are different, the 
later of those two dates, 

Explanation.— In this Absecon ‘elector’ 
tmeans a person who was entitled to vote at 
the election to which the election petition 
telates, whether he has Voted at such elec- 
tion or not. 

xx xx xs xXx 

(3) Every election petition shall be ac 

companied by as many copies thereof as 
there are respondents mentioned in the peti- 
tion xx KX xx, and every such copy 
shall be attested by the petitioner under his 
own signature to be a true copy of the peli- 
tion.” 
In the instant case the petition was present- 
ed by the petitioner and his advocate ap- 
pearing before the Registrar on 19-2-1980. 
The petitioner and his advocate were then 
directed by the Registrar to appear before 
him on 21-2-80. When the Registrar noted 
the following objections, which he mention- 
ed, in a separate piece of paper attached to 
the petition :— ` 

“(1) The attestation of the copies of the 
petition as also of the documents is to be 
corrected as, True copy of 
the original petition or document.” 

The petitioner and his advocate were duly 
informed of the objections and required to 
remove the same within seven days. Both 
the petitioner and his advocate signed the 
objections slip as token of having been in- 
formed by the Registrar. It appears that 
the petitioner complied with the | objections 
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and removed the defect within time as stipu- 
lated by the Registrar which fact is clear 
from an endorsement made by the office on 
26-2-80 on the objections sheet. After the 
objection was complied with, the petition 
was then placed before the Hon’ble Judicial 
Commissioner for orders as requited under 
Rule 8 of the Goa, Daman and Diu Judicial 
Commissioner’s Court (Election Petition 
under the Representation of the People Act) 
on 29-2-80. The Hon’ble Judicial Commis- 
sioner then passed the following order :— 
“Issue notice to the respondent to answer 
the claim and fix date for filing written state- 
ment and for settlement of issues. Notices 
returnable on 12-6-1980.” 
On 48-86 there is another order passed by 
the Hon’ble Judicial Commissioner, but we 
are not concerned with the same. 


5-A. Section 83 (3) of the Act came to 
be considered by the Supreme Court in 
Dr. Anup Singh v, Abdul Ghani’ (AIR 1965 
SC 815). In that case carbon copies of 
original accompanying election petition bear- 
ing signature of the petitioner had been 
filed. Though the copies bore the signature 
of the petitioner, the words “true copy” 
were not written on the copies above the 
signature. In the opinion of the Supreme 
Court there was substantial compliance with 
Section 81 (3) and hence petition could not 
be rejected under Section 90 (3) (old sec- 
tion}. The following observation of the Su- 
preme Court in this connection is relevant 
{at p. 817) :— 

“(7) An exactly similar asia came to be 
considered by this Court in Subba Rao v. 
Member, Election Tribunal, AIR 1964 SC 
1027. In that case also the copies were sign- 
ed by the petitioner but there was no at- 
testation in the sense that the words “true 
copy” were omitted above the signature of 
the petitioner. This Court held that as the 
signature in original was there in the copy, 
the presence of such original signature in 
the copy was sufficient to indicate that the 
copy was attested as a true copy, even 
though the words “true copy” were not 
written above the signature in the copies. 
This Court further held that there was sub- 
stantial compliance with Section 81 (3) of 
the Act and the petition could not be dis- 
missed under Section 90 (3). That case ap- 
plies with full force to the facts of the pre- 
scut case, and it must therefore be held that 
there was substantial compliance with Sec- 
tion 81 (3) and the petitions could not there- 
fore be dismissed under S. 90 (3).” 

6. In M. Kamalam v. Dr. V. A. Syed 
Mohammed’, AIR 1978 SC 840, their Lord- 
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ships of the Supreme Court were considering 
the question whether the petition could not 
be dismissed for non-compliance with Sec-. 
tion 81 (3) on the ground that the copy of 
the election petition was aot attested by the 
petitioner under her own signature to be a 
true copy. His Lordship Bhagwati, J., speak- 
ing for the Court held (at pp. 844, 845) :— 


“In fact the copy of the affidavit con- 
stituted the end-portion of the copy of the 
clection petition and the signature placed by 
the appellant at the foot of the copy of the 
affidavit was, therefore, clearly referable to 
the entire copy preceding it and it authenti- 
cated the whole of the copy of the election 
petition to be a true copy. We cannot, in 
the circumstances, accept the contention of 
the respondent that the copy of the election 
petition was not attested by the appellant 
under -her own signature to be a true copy 
of the petition. The requirement of the last 
part of sub-section (3) of Section 81 was 
complied with by the appellant inasmuch as 
the copy of the election petition was authea- 
ticated to be a true copy by the appellant by 
placing her signature at the foot of the copy 
of the affidavit which formed part of the 
copy of the election petition. The High 
Court was clearly ia error in dismissing the 
election petition under sub-section (1) of Sec- 
tion 86.” 


7. Learned Counsel for the respondent re- 
ferred me to the decision reported in ‘Satya 
Narain v. Dhuja Ram, (AIR 1974 SC 118 
to show that the rules of the High Court 
cannot extend the limitation period. In that 
case the election petition was filed on April 
18, 1972 without the requisite spare copies 
and was therefore incomplete on the date of 
presentation. No schedules were also filed 
along with the petition, but that point was 
not pressed before their Lordships. The 
limitation for filing of the election was up to 
April 27, 1972. According to the appellant 
in that case the spare copies were filed with 
the Superintendent of the Election Branch 
in the afternoon of April 24, 1972 well with- 
in the period of limitation. But this plea 
was not accepted by the High Court and the 
Supreme Court proceeded to decide the case 
on the basis that the spare copies were not 
filed within the period of limitation. Two 
points were taken by Mr. Hardyal Hardy, 
learned counsel appearing for the appellant 
before the Supreme Court. They are as 
follows (at p. 1188) :— 

“(1) The requirement under Section 81 (3) 
of Representation vf the People Act, 1951 
that spure copies of an election petition shail 
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accompany the- petition is directory and not 
mandatory. 

(2) It is substantial compliance with the 
said directory provision if the spare copies 
of an election petition, instead of accompany- 
ing the petition, are filed before the petition 
is laid before the Judge for orders or even 
within the time that may be granted by the 
Judge for the purpose”. 


The Court negatived the first contention ob- 
serving that Section 81 (3) is mandatory and 
non-compliance of it results in dismissal of 
the election petition. Having so held, their 
Lordships did not think it proper to examine 
or deal with the second question because 
there was total non-compliance with the per- 
emptory provision. In that case their Lord- 
ships have also noticed the case of Dr. Anup 
Singh (AIR 1965 SC 815) (supra) which was 
on the point of sufficient compliance. Ii will 
be pertinent to make a- passing reference to 
the following observation recorded by His 
Lordship Dwivedi J. who while agreeing with 
the Judgment, chose to add a few words 
of his own (at p. 1187 of AIR 1974 SC) :— 


“Our decision restores the primacy of pro- 
cedure over justice. It makes S. 86 (1) a 
tyrannical master. The rigidity of the rule 
of precedent ties me to its chains. My only 
hope now is that Parliament would make a 
just choice between the special interest in the 
supply of copies by the election petitioner 
along with his election petition and the 
social interest in the purity of election by ex- 
cluding S. 81, (3) from the purview of S. 86 
(1) of the Act.” 


In that case, as it appears to me, the only 
question was whether Section 81 (3) is 
mandatory or not. The question of sufficient 
compliance as regards certain things already 
mentioned or done did not come up for 
consideration before their Lordships. The 
case of Satya Narain (AIR 1974 SC 1185) 
(supra) cannot therefore be pressed into ser- 
vice in this case. In the light of the two 
other Supreme Court cases, to which I have 
made reference and which in my view have 
application in this case, it will not be wrong 
to hold that there is sufficient compliance of 
the defect and therefore the question of dis- 
missing the petition in limine on account of 
the fact that the defect was remedied beyond 
time, does not seem to arise in this case. 


8. With regard to the third objection, it 
fs the contention of Mr. Kakodkar, learned 
advocate for the respondent that there is no 

` pleading in the petition such as would attract 
the provisions of Section 123 (4) of the Act. 
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According to him there is no pleading ariy- 
where in the petition that there was publica- 
tion by the respondent or his agent or by 
any other person with the consent of the re- 
spondent or his election agent of any state- 
ment of fact which is false statement of fact 
and which the respondent either believes to 


be false or does not believe to be true. (Em- 
phasis mine). The allegation in para. 45 of 
tae petition that the author of the publica- 
tion, B. D. Mudasia, as well as the respon- 
dent know very well that the statements made 
therein were false, cannot tantamount to an 
averment that the respondent believed that 
the alleged statement to be false and did not 
believe them to be true and cannot therefore 
be treated as sufficient compliance with the 
law and as such the contention is not tenable. 
In this connection he has tried to bring out 
a distinction between the words “belief” and 
“knowledge”. A “belief” according to him 
will be inculcated in the mind of a person 
by various factors:— by evidence of wit- 
nesses or by inference from given premises; 
but not so with knowledge. Knowledge is 
gained by a person by making use of his 
perceptional faculties and is clearly distin- 
guishable from belief. The contention of the 
petitioner that knowledge is stronger than 
belief and that his averment in regard there- 
to contained in para. 45 should be construed 
as embracing the belief entertained by the 
respondent that the statemenis contained in 
Annexures A and B are false und not true 
is without force, the fact being that belief 
and knowledge are conceptually different so 
that there can be no scope for one to be 
stronger than the other. He has further sub- 
mitted that pleadings in an election petition 
must be strictly construed. In case of 
ambiguity the pleadings must be construed 
against the petitioner and in favour of the 
respondent because of the reluctance of the 
Court to interfere with the election of a re 
turned candidate, based on the principle “He 
whom the constituency has elected, the Court 
shall not lightly unseat”. 


9. Mr. Usgaoncar, learned counsel has on 
the other hand contended that omission to 
reproduce the exact words from S. 123 (4) 
ig not a valid ground to dismiss the petition; 
it has to be seen whether the requirements 
under S. 123 (4) of the Act are substantially 
complied with or not specially when the Act 
has not prescribed any form in which the 
election petition is to be submitted. The 
knowledge of the respondent having been 
pleaded, it is immaterial whether the. state- 
ment is made in the exact terms ‘expressed in 
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Section 123 (4); as the statement made in the 


‘petition in para 45 covers and includes’ the — 


requirement of Section 123 (4) of the Act. 


10. Section 86 of ihe Act speaks about 
trial of election petitions. I am concerned 
bere only with sub-section (1) of Section 86 
which lays down that the High Court shall 
dismiss an election petition which does not 
comply with provisions of Section 81 or Sec- 
tion 82 or Section 117. There is an explana- 
tion attached to the above provision which 
ways that an order of the High Court dismis- 
sing an election petition under the aforesaid 
sub-section shall be deemed to be an order 
made under Clause (a) of Section 98. While 
Section 81 speaks about presentation of peti- 
tion and Section 82, about impleading of par- 
ties to the election petition; and Section 117, 
the depositing costs and security for costs in 
the High Court in accordance with the rules 
of the High Court. The present objection 
arising out of omission in not reproducing 
the exact words occurring in Section 123 (4) 
of the Act is thus not covered either under 
Section 81 or 82 or 117 of the Act. 


11. Section 83 of the Act which 
mentioned in Section 86 speaks about the 
contents of the election petition. It consists 
of three parts, the first part says that a peti- 
lion shall contain a concise statement of the 


is not 


material facts on which the petitioner relies;. 


the second part speaks that the petition shall 

_tet forth full particulars of any corrupt prac- 
tice that the petitioner alleges including as 
full a statement as possible of the names of 
the parties alleged to have committed such 
corrupt practices and the date and commis- 
sion of each such practice and the last part 
says that the petition shall be signed by the 
petitioner and verified in the manner laid 
down ,in the Code of Civil Procedure, 1908 
for verification of pleadings. It further says 
that any schedule or annexures to the peti- 
tion shall be signed by the petitioner and 
verified in the same manner as the petition. 
In the proviso attached to sub-section (1) of 
Section 83 it has been said that where the 
petitioner alleges any corrupt practice the 
petition shall also be accompanied by an affi- 
davit in the prescribed form in support of 
the allegation of such corrupt practice and 
the particulars thereof. 

_ Neither Section 83 itself nor S. 86 (1), the 
latter of which deals with dismissal of an 
election petition not complying with certain 
sections of the Act, prescribes any penalty 
for non-compliance with Section 83 which 
goes to show that the requirements of S. 83 
are only directory and not mandatory. In 
other words, non-compliance with S. 83 is 
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not fatal to the maintainability of the peti- 
tion. An election petition cannot thus be 
dismissed merely for want of particulars of 
corrupt practice, absence of or defect in th 
verification of the petition its schedule or 
annexures or on account of the fact that the 
petition was not accompanied by an affidavi 
or that there was no defect in the verifica- 
tion or form of the affidavit accompanying 
the petition. However, an election petition 
could be dismissed for want of a statement 
of the material facts on which the petition 
relies; then it would be a dismissal for non- 
disclosure of the cause of action and not for 
non-compliance with Section 83 of the Act. 


12. Section 123 of the Act speaks about 
corrupt practice. Sub-section (4) of the 
aforesaid section with which I am concerned 
reads as follows :— 


“123 (4). The publication by a candidate 
or his agent or by any other person, with 
consent of a candidate or his election agent, 
of any statement of fact which is false, and 
which he either believes to be false or does 
not believe to be true, in relation to the per- 
sonal character or conduct of any candidate, 
or in relation to the candidature, or with- 
drawal, * * * * of any candidate, being a 
statement reasonably calculated to prejudice 
the prospects of that candidate’s election.” 


In the matter of election the public and 
political character of a candidate is open to 
scrutiny and severe criticism by his opponents 
but not so his private or personal character. 
Law will afford protection if the criticism is 
aimed at piercing the personal character. 
This appears to be the policy underlying the 
provision of Section 123 (4). Section 123 (4) 
is thus intended to achieve the twin purpose 
of freedom of speech and prevention of mali- 
cious attack on personal character or con- 
duct of the rivals, The provisions contained 
in Section 123 (4) require certain ingredients 
io be established before an election petition 
can succeed. One such ingredient is that 
the statement in question is false and it was 
believed by the candidate to be false or at 
any rate was not believed by him to be true. 
1 have referred to only the said ingredient 
because the contention centres round absence 



















-of requisite words in making the allegation 


regarding the said ingredient. Publication of 
a false statement of fact in relation to the 
personal character and conduct of a candi- 
date or with regard to his candidature or 
withdrawal is not a corrupt practice by itself 
unless it is proved that the candidate publish- 
ing the statement does not believe such state- 


ment to: be false. or believes the same to. be ‘ 
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frue: The returned candidate is. thus pro- 
tected unless he makes it believing it to be 
false or not believing it to be true, that is to 
ay, statements which are not true but made 
bona fide are outside the ambit of the provi- 
rons of Section 123 (4) (See AIR 1965 SC 
€77). The burden of proving that the state- 
sient in question is false and the returned 
eandidate believed it to be false and did not 
believe it to be true undoubtedly is on the 
tection petitioner. After the election `peti- 
tiones has laid down the foundation by ad- 
ducing some evidence, it is for the candidate 
publishing the statement to prove otherwise. 
The foundation for discharging the onus 
lying on the election petition is very light 
and can be said to have been discharged if 
the said candidate has sworn to that effect. 


13. The question therefore ig whether the 
omission on the part of the petitioner to 
mention the exact words amounis to non- 
disclosure of a cause of action which will 
entail the dismissal of the election petition 
in limine. I have already indicated above 
that Section 123 is not mentioned in Sec- 
tion 86 which gives power to the Court to 
dismiss an election petition. I have also re- 
ferred to Section 83 and have found that an 
election petition could be dismissed if it did 
not disclose any cause of action. Let us see 
what the Supreme Court has said about cause 
of action in ‘Samant N. Balakrishna v. 
George Fernandez’, AIR 1969 SC 1201 (at 
p. 1212). 

“The word: ‘material’ shows that the facts 
necessary to formulate a complete cause of 
action must be stated. Omission of a single 
material fact leads to an incomplete cause of 
action and the statement of claim becomes 
bad. The function of particulars is to pre- 
sent as full a picture of the cause of action 
with such further information in details as 
to make the opposite party understand the 
case he will have to meet. There may be 
some overlapping between material facts and 
particulars but the two are quite distinct. 
‘The material facts will show the ground of 
corrupt practice and the complete cause of 
action and the particulars will give the neces- 
sary information to present a full picture of 
the cause of action. In stating the material 
facts it will not do merely to quote the words + 
of the section because then the efficacy of 
the words ‘material facts’ will be lost. The 
fact which constitutes the corrupt practice 
must be stated and the fact must be cor- 
telated to one of the heads of corrupt prac- 
tice. An election petition without the mate- 
tial facts relating to a corrupt practice is no 
election petition at all. A petition which 
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merely cites the sections cannot be said to 
disclose a cause: of action where the allega- 
tion is the making of a false statement. That 
statement must. appear and the ‘particulars 
must be fuli as to the person making the 
statement and the necessary information.” 


14. In the instant case it is not the com- 
plaint or grievance that the petition does not 
contain material facts of corrupt practice re- 
garding attack on the personal character of 
the returned candidate. What is complained 
of is that certain exact words have not been 
quoted in the petition. Not a single decisjon 
has been cited before me to the effect that 
if an election petition does not contain the 
exact words as mentioned in sub-section (4) 
the petition suffers from the infirmity of not 
stating the material facts and is~ therefore 
liable to be dismissed for want of a cause of 
action. The decisions to which Mr. Kakod- 
kar has made reference are of general charac- 
ter having nothing to do with the particular 
point I am concerned with. The principles 
laid down in all those decisions are that an 
election petition is not to be equated to an 
action of law or equity as rights are purely 
creatures of statute. If the statute renders 
any particular requirement mandatory, the 
Courts possess and could exercise no dis- 
pensing powers to waive non-compliance. 
Since none of the decisions relied upon by 
the learned Counsel Mr. Kakodkar answer to 
the point in issue, I have thought it unneces- 
sary to deal with them. As the material facts 
with regard to the statement of fact contain- 
ed in the two Annexures have been filed and 
it has been alleged that they are false to the 
knowledge of the returned candidate, I think, 
there is sufficient compliance with the re- 
quirement of Section 123 (4} of the Act. 
There was no need to mention the exact 
words of the section. Congequently it can- 
not be said that there is no disclosure of a 
cause of action. Moreover this is not the 
only ground on which the election petition 
of the returned candidate is being challenged. 
There is yet another ground of undue in- 
fluence which has led to the filing of this 
petition. In the view that I have taken I do 
not feel inclined to accept the objection under 
consideration. 


15. This brings me to the fourth and the 
last ground which relates to the non-implead- 
ing of the withdrawn candidate, Shri Babu- 
bhai Ranshod Solanki. In so far as this 
point is concerned, it is not disputed by Mr. 
Usgaoncar, learned counsel for the petitioner 
that Mr. Solanki ought to have been implead- 
ed as a party provided the petitioner had 
alleged any corrupt practice by him. When 
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nothing of the sort has been pleaded and re- and in case it is done they will be either 


ference to his name came.m the narration 
of the sequence of. the events it was not 
necessary to implead him. It is therefore 
necessary to examine whether there is any 
such allegation against Mr. Solanki, the ad- 
mitted withdrawn candidate. 


16. Paras. 20, 21 and 22 of the petition 
which are relevant in this respect may be ex- 
tracted as under :— 


“20. The Kharwa community Patels and 
head Patel of Goghala passed, at a meeting 
held on 1-12-1979, a resolution to the effect 
that : 

(a) Nobody should vote in favour of per- 
ton other than the respondent, 

(b) Nobody should render assistance to the 
other candidate in the electioneering cam- 
paign. 

(c) Nobody should: give space for the office 
to any other candidate. i 

(d) Anybody who defies the said resolu- 
tion would be subject to special boycott and 
heavy penalties. 


The said meeting was held whole day at 
the temple, the usual place of the meetings, 
near the Panchayat Office at Ghoghala. The 
respondent was present for. the said meeting. 
The resolution has been recorded in the book 
of resolution maintained by Head Patel Har- 
jivandas . Narayan, Patel. 


21. Again on 5-12-1979, 
more meeting of the Patels of Kharwa com- 
‘munity at the same place during fhe after- 
noon. The respondent was present for the 
said meeting: Besides the respondent and 
Paiels of -Kharwa community, the persons 
present were:— said B. D. Modasia; Sakar 


Ram Patel of Koli community, Hassan Ab-. 


dullah, representative of Mahomedan com- 
munity. Babubhai Ranshod Solanki, uncle 
of the respondent was one of the Patels of 
Kharwa community, present on the occas- 
sion. Besides the aforesaid persons, some 
other villagers were also present, 

At this. meeting following resolutions were 
passed : 

(a) All persons from Kharwa community 
and other minor community should vote in 
favour of candidate selected by Kharwa com- 
„munity; i e. the respondent... 

(b) No one is permitted to make propa- 
ganda against the candidate of Kharwa com- 
munity, 


a 


there was one - 


(c) Wall posters or road painting in com- . 


nection with election progaganda in support 
of any other candidate will not be permitted 


‘munity, representative of the 


torn off or washed out 


{d} Any one who goes against the above 
decisions would be socially boycotted and 
heavily fined. 

22. The petitioner states that the villagers 
of Ghoghala are afraid of social boycott as 
well as heavy fines imposed by the leaders/ 
Patels. These contents of the said resolu- 
tions and -the consequences of their breach 
were made known to the villages of Gho- 
ghala by the respective Patels by the respon- 
dent and his agents, B. D. Modasia.” 


17. It is argued by Mr. Kakodkar that if 
the averments in the aforesaid paragraphs 
amount to allegations of corrupt practice by 
undue influence against the patels of Karwa 
community with the consent of the respon- 
dent, it does not ‘lie in the mouth of the peti- 
tioner to contend in the-same breath that 


‘they do not amount to allegations of corrupt 


practice against the said Babubai Solanki, one 
‘of the said candidates, 


¥8. Mr. Usgaonkar, learned advocate for 
the petitioner has on the other hand argued 
that the word ‘respective’ means patel of a 
particular ward conveying the resolution to 
the villages of that ward, but that does not 
mean that the withdrawn candidate has also 
conveyed the resolution and consequences of 
that breach; it does not also mean that all the 
patels conveyed the resolution and con- 
Sequences of the breach. Reading para. 21, 
the only inference that can be drawn is that 
the withdrawn candidate is a patel but no- 
where it has been stated that he had taken 
part in the resolution. Mere presence would 
be of no consequence. In addition to the 
withdrawn candidate there were also other 
persons present like the patels of Koli com- 
Mohamedan 
community and election agents of the respon- 
dents. The use of the word ‘besides’ is of 
much significance to show that withdrawn 
candidate was present but no participation in 
the resolution is attributed to him. ‘At the 
most there can be an inference that he might 
have taken part in the resolution but not that 
he had in fact participated in the resolution, 
Mere witnessing the resolution has no mean- 
ing. What is meaningful is that the villagers 
were explained, as stated in para 22, of the 
resolution and the consequences of the breach 
thereof, about which there is no allegation. 
Therefore it cannot be said that there are 
allegations of corrupt practice against the 
withdrawn candidate. 


19. In ordes to altract Section 82 (b} of 
the Act, it is necessary that there should be 


56 Goa 
- allegation of corrupt practice against - the . 
candidate in the petition suggesting or in- 
.dicating that the candidate has committed a 
corrupt practice or is guilty thereof. So then 
it is to be seen whether the allegation as con- 
tained in the aforesaid three paragraphs are 
clear enough to hold that there are allega- ` 
tions of corrupt practice against Mr. Solanki. 


20. Position of law seems to be well 
settled in respect of two propositions, namely, 
that pleadings (in Election Petition inclusive) 
should not be too strictly construed and that 
regard should be had to the substance of the 
_ watter and not the form; and that charges 
of corrupt practice being quasi-criminal in 
character the allegations thereto must be 
sufficiently clear and precise to bring home 
the charges of the candidate. It is not in 
dispute that there is no direct and pointed 
allegation in the petition that Mr. Solanki 
did convey the resolution and the con- 
sequences of the breach thereof to the vil- 
lages of the ward of which he is a Patel and 
if such a construction could be extracted 
from out of the allegation, it is further not 
disputed that, the petition is bound to be dis- 
missed in limine in the absence of Mr. So- 
lanki as a party. It not being the case of the 
petitioner that the respondent had himself 
conveyed the resolution and the consequences 
of the breach thereof, it follows and it is not 
disputed that the resolution’ and the con- 
sequences of the breach thereof were convey- 
ed by the patels of the Karwa community 
evidently with the knowledge and consent of 
the respondent.’ The act of conveying the 
resolution and the consequences of the 
breach thereof by Mr. Solanki is now sought 
to -be excluded by reason of the fact that 
. there is no clear mention of his name as the 
person having conveyed the resolution to the 
voters. No name of any patel who convey- 
ed the resolution has been mentioned and de- 
spite it, the petitioner does not seek to give. 
„up his case that communications of the re- 
solution and the consequences of the breach 
thereof were made by the patels of the Karwa . 
community, Therefore non-mention of the ` 
name of Mr. Solanki could not be a valid 
ground for the contention that the petitioner 
did not intend to allege any corrupt practice 
against Mr. Solanki. The petitioner can- 
not also be allowed to take shelter behind his 
own pleadings characterising them as vague 
and not precise when it comes fo dismissal 
of the petition for non-impleading of the. 
withdrawn candidate Mr. Solanki. . If the. 
communication by the -patels is to fail, it 
- mist fail-in its- entirety and-not-only in re- 
‘-"<gpect of Mr. Solanki; who is undisputedly-a-- 
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patel of the Karwa community ofa parti- 
cular ward. My attention has been drawn 
to the denial of the respondent that Mr. 
Solanki is a patel as a significant fact. There 
can be no gainsaying the fact that there is. 
such a denial recorded in the reply filed by 
the respondent, but, in my view, this denial 
is of no significance because after the denial 
the petitioner has not accepted the denial as 
true and acted accordingly. 


24. At this stage it would be appropriate 
to refer to the case of ‘N. V. L. Narasimha 
Rao v. Kotha Raghuramayya,’ (AIR 1969 
Andh Pra 68). In that case one Shri Pun- 
naiah Sastri (a withdrawn candidate) had not 
been impleaded as a party to the election 
petition with the result that the petition was 
dismissed. Though several allegations of 
corrupt practice had been made against the 
said Sastri two allegations were found by 
his Lordship Kumarayya J., categorically 
enough, to lead to the conclusion that there 
were allegations of corrupt practice against 
Shri Sastri and that he was guilty thereof. 
Of the two allegations, the first was to ths 
effect that all the signatories headed by Shri 
Sastri were entrusted with Rs. 50,000/- to be 
distributed among the scheduled caste voters 
and Communist voters in Guntur town. in- 
cluding various specified areas and they 
procured votes for the respondent by paying 
at the rate of Rs. 5/- each. This allegation 
was construed by the Court as a specific 
charge. The following observation of the 
Court may be noticed (at p. 72) :— 


“Obviously enough it is a specified charge ' 
of corrupt practice coming under S. 123 (1) 
(A) (b) against Punnaiah Sastri as well. That 
is the indisputable position which even ths 
petitioner on being asked could not disown.” 


It will be seen that there was no direct 
allegation that Shri Sastri received any parti- 
cular sum. What all was stated was that all 
the signatories headed by Shri Sastri. were 
entrusted with Rs. 50,000/- to be distributed 
among the scheduled caste voters, to be paid 
to each voter Rs. 5/-. Although there was 
no specific allegation regarding Shri Sastri 
the Court still held that the above allegation 
was undoubtedly a specific charge of corrupt 
practice. The reasoning adopted therein sup- 
ports my conclusion that despite want of any 
specific reference to Mr. Solanki the allega» ` 
tion that the patels of Karwa community 
conveyed the resolution is categorical enough 
to include the withdrawn candidate Mr. 


‘Solanki. 


22. In this connection I would. also-like - 
tò- refer toʻ'an observation of - the Supreme - 
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Scindia’, (AIR 1976 SC 744) (at p. 750) :— 


“The submission of the counsel that the 
allegations in para. 11 (4) of the election peti- 
tion did not make allegations of corrupt 
practice as against Shri Shiv Pratap Singh 
were met by the Supreme Court in the 
following manner: 


(30). We are afraid this ingenuous method 
of construction after compartmentalization, 
dissection, segregation and inversion of the 
language of the paragraph suggested by 
counsel runs counter to the cardinal canon of 
interpretation, according to which a pleading 
has to be read as a whole to ascertain ils 
true import. It is not permissible to cull out 
a sentence or a passage and to read it out 
of the context, in isolation. Although it is 
the substance and not merely the form that 
has to be looked into, the pleacing has to 
be construed as it stands without addition or 
subtraction of words or change of its ap- 
parent grammatical sense. The intention of 
the party concerned is to be gathered pri- 
marily from the tenor and terms of his 
pleading taken as a whole.” 


23. Reading the contents of paras. 21 
and 22 of the petition, extracted above, and 
applying the principles laid down in the case 
of N. V. L. Narasimha Rao v. Kotha Raghu- 
ramayya, (AIR 1969 Andh Pra 68) and the 
case of Wdhav Singh v, Madhav Rao 
Scindia, (AIR 1976 SC 744), I have no 
manner of doubt to come to the conclusion 
that there was a clear charge of corrupt 
practice against Mr. Solanki. 


24. Section 86 (1) is express and explicit. 
It enjoins on the Court to dismiss any peti- 
tion which does not comply with the provi- 
sions of Section 81 or Section 82 or Sec. 117 
which are mandatory ‘in nature and have to 
be obeyed in full. The Court has no power 
to condone or dispense with or waive any 


compliance. (See N. V. L. Narasimha Rao 
v. Kotha Raghuramayya, AIR 1969 Andh 
Pra 68). 


25. In view of what is stated above, there 
[appears to be no other alternative but to dis- 
miss the election petition No. 1/80 in. limine. 
I therefore dismiss the same accordingly. 
Since out of four objections alleged against 
the maintainability of the petition, only one 
objection was found sustainable, I order that 
the parties are to bear their respective costs. 


_ Petition dismissed. 
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K. M. MISHRA, Ag. J. C. 
Sharyau Armando Pereira, Petitioner v. 
Vishnu Yeshwant Sawant and another, Re- 
spondents, 


Civil Revn. Appin. No. 188 of 1978, Dj/- 
20-4-1981. 


(A) Partnership Act (9 of 1932), S. 43 — 
Partnership at wil — Dissolution of — Suit 
for — Prior notice of dissolution not sent to 
other partners — Partnership at will stands 
dissolved from date of service of summons on 
other partners. AIR 1927 PC 70 and AIR 
1963 SC 1165, Rel. on. (Para 4) 


(B) Civil P. C. (5 of 1908), O. 40, R. 1 — 
Dissolution of partnership — Receiver can 
be appointed by Court. (Partnership Act 
(1932), Ss. 39, 44). 


A receiver is to be appointed as a matter 


‘of course when a partnership is dissolved 


under the orders of the Court or if a partner- 
ship is already dissolved and any of the par- 
ties has come to the Court for seeking relief 
due to him as an ex-partner. The main pur- 
pose to appoint a receiver is to take charge 
of the partnership assets, collect the same 
and convert it into cash, if necessary, and to 
discharge the debts of the firm and thereafter 
divide the surplus between the partners. 


(Para 6) 
Cases Referred: . Chronological Paras 
AIR 1963 SC 1165 ; ras 
AIR 1927 PC 70 : 25 All LJ 687 4 


Salvador de Souza, for Petitioner; G. D. 
Kamat, for Respondents. 


ORDER :— This Civil Revision is directed 
against an order dated 13-7-1978 passed by 
the Civil Judge, Senior Division, Panaji, io 
Civil Suit No. 198/76 brought by the respon- . 
dents for dissolution of partnership, and for 
rendition of accounts of a hotel business. 
Pending disposal of -the suit, the plaintiffs 
moved the Court for a temporary injunction 
restraining the defendants from in any 
manner conducting the business of the 
partnership or whatever business in the re 
staurant premises of the hotel Silpa and alse 
from removing any materials, articles, etc., 
and also for appointment of a receiver with 
powers. to make inventory of the goods, arti- 
cles lying in the hotel Silpa, -etc. 

2. The Court by its order dated 25-9-1974 
was pleased to appoint: Shri Jairam Dhond 
as receiver to take into possession all tha. 


_ articles, materials, ete. etc. “The -receiver ex- 
ecuted the order of the Court 
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„that very 
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evening. On 5-10-1976, the defendants filed 
an application to vacate the injunction issued 
under O. 39 (A) as well as removal of the 
receiver appointed under O, 40 of C. P. C 
On 17th January, 1977, another application 
was moved (Ext. 15) to call upon the re- 
ceiver to bring back the articles that he had 
made over to one of the partners and to do 
certain repair works, etc. Both the petitions 
having been rejected, the defendants have 
now come in this Civil Revision. 


3. The first point taken is that the partner- 
ship being one at will there was no notice 
earlier to the filing of the suit and as such 
there is no dissolution of the firm. So no 
receiver could have been appointed. Sec.’ 
tion 43 of the Indian Partnership Act which 
deals with dissolution by notice of pariner- 
ship at will, reads as under :— 


“43 (1) Where the partnership is at will, 
the firm may be dissolved by any partner 
giving notice in writing to all the other part- 
ners of his intention to dissolve the firm. 

(2) The firm is dissolved as from the date 
mentioned in the notice as the date of dis- 
solution or, if no date is so mentioned, as 
from the date of the communication of the 
notice.” 


4. The notice required under the aforesaid 
section must be in writing and must be com- 
municated to all partners. Section 32 (c) of 
the English Partnership Act is pari materia 
with our present section. In England the 
view has been taken that if a partnership is 
at will and a member brings an action for 
dissolution, without any prior notice, the 
aummons shall be treated as notice to dis- 
solve and the dissolution will date from its 
service. In Sathappa v. Subrahmanyam, 
AIR 1927 PC 70, the Privy Council held that 
filing of a plaint in a suit for dissolution by 
. one partner and service of the summons is 
enough to put an end to a partnership at will. 
Attention of this Court has been drawn to 
certain: observation of the Supreme Court in 
Banarsi Das v. Kanshi Ram (AIR 1963 SC 
1165) which according to the learned counsel: 
for the petitioner indicate a different view. 
This decision is also relied upon by the 
learned counsel for the respondent. After- 
going through the decision I find that those 
observations were made in the context of 
very peculiar and special circumstances and 
facts of that case and the actual decision was 
not founded on those observations. In my 
opinion those observations must be read 
strictly in the context of the facts of that 
case and not as laying down a different rule. 
{ am therefore to hold that receipt of the 
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suit summons by the defendant will amount 
to dissolution of the partnership at will. 


§. The next point that arises for considera- 
tion is whether the learned trial Court is 
right in appointing a receiver. Order 40, 
Rule 1 of the Civil Procedure Code says that 
the Court should appoint a receiver where it 
appears to it to be just and convenient. The 
words “just and convenient” in O. 40, R. 1 
of the Code mean that the Court should ap- 
point a receiver for the protection of pro- 
perty or the prevention of injury to ‘it ac- 
cording to legal principles. The rule ‘does . 
not confer any arbitrary or non-regulated dis» 
cretion on the Court. The Court has -to 
consider whether any special interference 
with the possession of a defendant is requir- 
ed, there being a well founded fear that the 
property in question will be dissipated or that 
other irreparable mischief may be done un- 
less the ‘Court gives its protection. Such -an 
order is undoubtedly discretionary but it is 
to be exercised according to legal principles; 
after consideration of the whole facts and 


circumstances of the case. 


6. It is well known that a receiver is to 
be appointed as a matter of course when a 
partnership is dissolved under the orders of 
the Court or if a partnership is already dis-\ 
aolyed and any of the parties has come to 
the Court for seeking relief due to him as 
an ex-partner. The main purpose to appoint 
a receiver is to take charge of the partner- 
ship assets, collect the same and convert it 
into cash, if necessary, and to discharge the 
debts of the firm and thereafter divide the 
surplus between the pariners. In view of 
the above position, the trial Court had not 
committed any illegality in appointing a re- 
ceiver and therefore there is no valid reaso 
to set aside ‘the order. 


7. Coming to the order on Ext. 15, I also 
find no good and compelling reason to take 
a different view. The learned trial Court has 
clearly come to the conclusion that the 
action of the receiver taken is on good faith 
and there is no reason to interfere with the 
working of the receiver. 


8. In the result the revision petition. being 
without any merit is dismissed, but in the 
circumstances without costs, 


Revision dismissed. 


> 
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AIR. 1981 GOA, DAMAN & DIU 59 
K. M. MISHRA, Ag. J. C. 

Francisco de Souza, Petitioner v. Antonio 
Albuquerque, Respondent. 

Civil Revn. Appin. No. 148 of 1980, D/- 
9-1-1981. 

Civil P. C, (5 of 1908), S. 148 and O. 6, 
R. 18 — Power under S. 148 — When to be 
exercised. 


In the instant case application for amend- 
ment was allowed by appellate Court but the 
amendment could not be carried out within 
14. days as per O. 6, R. 18 as the record of 
the case had not returned to trial Court. 
After the record had reached trial Court the 
applicant again moved an application for 
permission to make amendment which was 
rejected on the ground that it was time 
barred. In revision held that this would be a 
fit case to exercise power under S. 148. AIR 
1952 Pepsu 42 and AIR 1977 Guj 109, Rel. 


on. (Para 8) 
Cases Referred: | Chronological Paras 
AIR 1977 Guj 109 7 
AIR 1952 Pepsu 42 6 


Govind U. Bhobe, for Petitioner; 
Albuquerque, Respondent in person. 

ORDER :— This Civil Revision raises a 
small but an important question of law. The 
fevision-petitioner is the defendant. In a 
` suit brought against him for specific perform- 
ance of a contract in respect of sale of a 
restaurant, he filed a petition for permission 
to claim a set-off of Rs. 4,000/- against the 
plaintiff which the plaintiff owed him on ac- 
count of some repairs made by him in the 
house. The plaintiff opposed the same. The 
Court rejected the petitioner’s prayer. Being 
aggrieved by the aforesaid order he filed Civil 
Revision Application No, 126/1979. The 
same was allowed by this Court by its order 
dated 19th March, 1980; permitting the peti- 
tioner to claim set-off and to carry out/make 
necessary amendment, subject to payment of 
Rs. 50/- as costs being condition precedent 
to the plea of set-off being allowed. 


2. After receipt of the L. C. R. the matter 
came up before the trial Court on 17-7-1980. 
{t appears that the petitioner requested for 
5. days’ time to carry out the amendment and 
the case was then adjourned to 22-7-1980 
when the petitioner filed a petition for per- 
mission to carry out the necessary amend- 
ments. The said amendment opposed by the 
plaintiff/respondent was rejected by order 
dated 22-9-1980, which is the subject-matter 
of this Civil Revision Petition. 
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3. The learned trial Judge has rejected 
the petitioner’s. prayer for being allowed to 
carry out the amendment on the ground of 
the prayer having become barred by limita- 
tion. According to the trial Court under 
Rule 18 of Order 6, C. P. C., it was the duty 
of the petitioner to carry out the amendment 
allowed by the Revisional Court within a 
fortnight from the order allowing the am- 
endment. During this 14 days the file was 
still in the Judicial Commissioner’s Court and 
so this amendment could have been carried 
out in that Court itself. But assuming that 
the amendment should be carried out in this 
Court, then the defendant would have carried 
out the same within a fortnight from tbe 
date the case was fixed for appearance of fhe 
parties or when the parties appeared before 
the Court. The case was fixed for appear- 
ance on 17th July, 1980, but instead of carry- 
ing out the amendment the defendant merely 
filed an application on 22nd July, 1980, seek- 
ing permission of the Court to carry out the 
amendment, The application was obviously 
not tenable because the prayer for amend- 
ment had already been allowed by the Judi- 
cial Commissioner’s Court and therefore there 
was no need of a fresh application seeking 
permission of the Court to carry out the 
amendment. The defendant should have 
carried out the amendment under order 
issued by the Judicial Commissioner’s Court 
and having failed to do so within 14 days 
from the date of the order or from the date 


‘the parties appeared before the Court after 
, the file had been returned to the lower Court, 


the right to carry out the amendment was 
obviously barred by limitation and the de- 
fendant was not entitled to carry out the 
game. 


4. Mr. Bhobe, learned advocate appearing 
for the petitioner, submits that the petitioner 
could not have carried out the amendment in 
this Court which is a revisional Court. The 
petitioner was not aware of the date of re- 
ceipt of the papers in the lower Court. The 
petitioner appeared before the lower Court 
on 17th July, 1980, on being noticed but in- 
stead of filing the amendment on that date, 
he filed the same five days thereafter, i.e., 
on 22nd July, 1980. The prayer for amend- 
ment was therefore not barred by law of 
limitation. Assuming the same was barred 
it was open to the Court to have extended 
the time under Section 148, Civil P. C. As- 
suming further that it was not open to the 
lower Court to extend the time on the ground 
that the said Court had not allowed the am- 
endment, it is still open to this Court to -exer- 


-cise its powers under Section 148, C. P. C., 
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and extend the time in view of the peculiar 
facts and circumstances .of. the case. i 


§ The respondent appearing in person 
filed a written reply (placed on record) op- 
posing the revision petition. He also, besides 
advancing his oral submission, filed written 
arguments (also placed on record). Therein 
he has urged to dismiss the petition on the 
ground that it has no merits as no case for 
interference by this Court has been made 
oui. 

6. In ‘Gurmit Singh v. Labhu Ram’ (AIR 
1952 Pepsu 42), the Pepsu High Court has 
beld that where an appellate Court allows 
the plaintiff to amend his plaint within a 
certain time it is not competent for the sub- 
Judge to extend that time. In other words 
it is the. appellate Court where it allows the 
amendment which has jurisdiction to extend 
the time fixed by it and not the trial Court, 
the reason being that under this rule the 
amendment has to be made within the time 
fixed or extended by the Court that allows 
the amendment (vide commentary of AIR 
publication of the C. P. C.). Therefore, na 
fault could be found with the trial Court for 
not considering whether the time could be 
extended or not, In the same judgment the 
Court has further observed that if the appel- 
fate Court while remanding a case to the 
trial Sub-Judge limits the time within which 
the plaintiff is to amend his plaint, and if 
the suit is dismissed because the plaintiff 
could, for no fault of his, not comply with 
the direction, the appellate Court can, when 
the case again comes before it in appeal, 
extend the time as provided by Section 148, 
C. P. C. The same rule would apply if under 
similar circumstances the suit is decreed and 
objection is taken by the defendant in appeal. 


7. In ‘Nareshchandra Chinubhai Patel v. 
State of Gujarat’, (AIR 1977 Guj 109) a 
question arose whether Section 148, C. P. C., 
can be availed of in extending the time of 
14 days as provided in O. 6, R. 18. The 
Court observed: Section 148 of the Code can- 
not be resorted to for narrowing down the 
scope of O. 6, R. 18 of the Code, the 
language of which is quite clear: and un- 
ambiguous to indicate that the Court’s power 
under Order 6, Rule 18, to extend such time 
is not limited to only one category of cases. 
The following observation of the Court (at 
p. 111) is also worth quoting here :— 


“The language of this section may support 
Mr. Bhatt’s submission in this behalf and 
fhere are decisions of several High Courts 
which have taken, that view. But in my 
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opinion, this Section 148 -of the Code can- 


. Dot be resorted to, for narrowing down -the 


scope of Order 6, Rule 18 of the Code, the 
language of which, in my opinion, is quite 
clear and unambiguous to indicate that the 
Court's power to extend such time is’ not 
limited to one category of cases, as submitted 
by Mr. Bhatt. If really that was the inten- 
tion of the legislature as has been submitted 
by Mr. Bhatt, there was no reason for the 
legislature to first refer to both the categories 
of cases and then state that the party who 
has obtained an order for leave to amend 
shall not be permiited to amend after the 
expiration of such limited time as aforesaid 
or of such fourteen days as the case may 
be. The words ‘as the case may be’ are 
significant to indicate that the legislature 
clearly intended to cover both the categories 
of cases and the expression ‘unless the time 
is extended by the Court’ will govern both 
the categories of cases. The embargo of not 
permitting to amend after the expiration of 
the period fixed or granted in the Court’s 
order or of such fourteen days, i.e. the period 
fixed by Jaw, will remain only or will come 
into force only, if the Court does not extend 
time. The provisions contained in O. 6, 
R. 18 of the Code clearly indicate that such 
power vests in the Court to extend time, in 
such cases also, where the time is not fixed 
or granted by the Court, but the period of 
fourteen days apply in view of such time 
fixed under O. 6, R. 18 of the Code. Mr. 
Bhatt has not been able to cite any authority 
wherein such restricted meaning has been 
given to this expression used in O. 6, R. 18 
of the Code.” 


8. I have my respectful agreement, witb 
the aforesaid observation of the learned 
Court. Now it cannot be denied that it is a 
hard case for the petitioner. Apparently for 
no fault of his he seems to have been depriv- 
ed of the assistance of the Court and con- 
sequently justice for which the Courts are 
meant, on merely technical gorund, has been 
denied to him. The thinking of the peti- 
tioner that the records would have been im- 
mediately sent to the lower Court appears to 
be legitimate and his further thinking that 
he would take steps for amending as soon 
as he would receive the notice is also not 
unreasonable. Within five days of his ap- 
pearance he has filed the petition, though it 
is one for permission and not for amend- 
ment. But the amendment asked for was 
already on record, having been earlier re- 
fused by the trial Court. Therefore the find- 
ing of the Court that the petitioner did not 
file the amendment but merely filed a peti- 





Iss ` 
{tion for permission, ‘does not carry much 
conviction . and weight. Considering the 
above features in the case, I am of the view 
that it is a fit case where this Court should 
j exercise the powers under Section 148, Civil 
P. C., and extend the time in the ends of 
justice to enable the petitioner to amend the 
written statement. 

9. In the view that I have taken I accept 
the revision and extend the time and direct 
that the amendment be carried out within a 
period of 14 days from the date of this 
order. The records be sent down at once 
fo the lower Court so that the petitioner 
would carry out the amendment there within 
the time fixed. There will, however, be no 
orders for costs. 3 


Revision allowed. 
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K. M. MISHRA, Ag, J. C. 

Rosario Santana Vaz, Petitioner v. Smt. 
Joaquina Natividade Fernandes, Respondent. 

Civil Revo, Appln. No. 80 of 1980, D}- 
27-1-1981. Í 

Civil P. C. (5 of 1908), O. 8, Rr. 1, 10; 
©. 9, Rr. 6 7 — Failure by defendant to 
file written statement — Ex parte order — 
Application for setting aside, and permission 
to file written statement — Defendant failing 
to assign good and sufficient grounds for not 
filing written statement within time — Court 
cannot exercise its discretion to allow defen- 
dant to file written statement. 

It cannot be said that even if the defen- 
dant fails to assign good and sufficient re- 
asons why he could not file the written state- 
ment within the time allowed by the Court, 
the Court can still exercise its discretion and 


allow him to file the written statement. AIR 
1961 Pat 152, Disting; AIR 1955 SC 425, 
Rel. on. (Para 6) 


An order to proceed ex parte against de- 
fendant was passed by a Court on failure of 
defendant to file written statement on ad- 
journed date. The defendant made an ap- 
plication for setting aside ex parte order and 
permission to file written statement on ground 
that there was mistake on~the part of his 
counsel in noting down the date of case. 
The defendant neither examined the counsel 
nor his affidavit was filed deposing the above 
fact, The defendant did not file even his 
own affidavit in support of the fact. Except 
the bare allegation in the application there 
was nothing on record te show that there 
was mistake on the part of counsel in noting 
down the date of case. It was, therefore, 
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. correctly the date of the hearing as 


PES iy Goa 61 


‘held that defendant failed to assign good and 


sufficient grounds for not filing the written 
statement within the time, and ex parte order 


could not be set aside. (Paras 5, 7) 
Cases Referred : Chronological Paras 
AIR 1961 Pat 152 6 
. AIR 1955 SC 425 6 


M. B. D’Costa with S. Timblo, for Peti- 
tioner; T. Jaques, for Respondent. 


ORDER :— This application in revision 
by the defendant is directed against an order 
dated 6th March, 1980, refusing to set aside 
an ex parte order passed on 21-12-1979 and 
granting permission to the petitioner to file 
his written statement. 


2. The first hearing of Special Suit No. 
166/79 was fixed for 7-12-1979. On that day 
the plaintiff through his advocate and the 
defendant in person were present. At the 
request of the defendant the case was fixed 
for written statement on 21-12-1979 at 1.30 
p.m. On that day the defendant being found 
absent the Court passed an order to proceed 
with the suit ex parte and adjourned: the case 
to 10-1-1980. On the aforesaid date a peti- 
tion was presented for setting aside the ex 
parte Order, dated 21-12-1979 and to allow 
the defendant to submit his written state- 
ment. The aforesaid petition was signed by 
Mr. Aristeu Furtado. In the petition it was 
stated that Advocate Santosh Timblo who 
represented the defendant on 7-12-1979 in- 
advertently noted the date as 22-12-1979. On 
22nd the petitioner was requested by the 
said advocate through Timblo to file the 
written statement. On inquiry it was learnt 
that the Judge was then working at Ponda 
Court and that all the cases fixed for 22nd 
were postponed to be taken up on 4-1-1980. 
On 4-1-1980 on inquiry it was learnt that 
the case was actually fixed on 21-12-1979 and 
as the petitioner was not represented the ex 
parte order was passed. On account of. 
wrong noting of the date the written state- 
ment could not be filed on the date fixed. 
Irreparable damage and loss would be 
caused to the petitioner if he was not allow- 
ed to file his written statement which was 
actually prepared and got verified on 18-12- 
1979. 


3. In the counter filed in opposition to the 
above petition, it was stated that the advo- 
cate (evidently meaning Mr. Santosh Timblo) 
who was appearing for the defendant took 
some 
other dates were not convenient to him and. 


‘therefore 21-12-1979 which was convenient 
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to him was the date which was given by the 
Court to file the written statement. The 
learned trial Court found that there was no 
reference to the presence of advocate Mr. 
Santosh Timblo. in the Roznama and no 
vakalatnama had also been filed by him. The 
only vakalatnama filed was dated 10-1-1980 
and that too in favour of some other lawyer. 
The case was adjourned at the request of 
the defendant. The question of Mr. Santosh 
Timblo having noted wrongly the date did 
not serve the purpose since the defendant 
being present in person asked for an adjourn- 
ment to file his written statement and thus 
he was informed of the said date. Assum- 
ing that Mr. Timblo appeared for the defen- 
dant on 7-12-1979, his presence was of no 
consequence because he was not represent- 
ing. the defendant on that date. No materials 
were placed how the defendant came to know 
that the case was fixed on 4-1-1980. Thus 
having come to the conclusion that the de- 
fendant had been negligent and not able to 
make out a case for setting aside the ex parte 
order, passed fhe impngned order. 


4. Mr. D’Costa, learned advocate for the 
petitioner, has raised two contentions: First, 
the learned lower Court should have accept- 
ed that the non-appearance of the defendant 
on 21-12-1979 was on account of a bona fide 
mistake on the part of his lawyer, Shri 
Timblo in taking down the date of the case; 
and secondly, assuming that the petitioner 
failed to make out a case for setting aside 
the ex parte order, dated. 21-12-1979, the 
Court should have exercised its discretion 
permitting the petitioner to file his written 
statement which in fact had been filed along 
with the petition dated 10-1-1980, 


5. Whether Shri Timblo had filed power 
for the petitioner or not (which was admit- 
fedly not filed), the fact remains that he was 
present in Court on 7-11-1979 when the case 
was adjourned to 21-12-1979 (vide paragraph 
two of the affidayit-counter filed by the re- 
spondent in opposition to the application, 
D/- 10-1-1980 filed by the petitioner) to which 
teference has been made in the earlier para- 
graph of this order. So what was required 
of the petitioner to establish before the trial 
Court was that Shri Timblo noted the date 
in a wrong manner as a result of which he 
could not be present on 21-12-1979. Neither 
Shri Timblo was examined nor an affidavit 
was filed by him deposing to the above fact. 
Even the petilioser himself did not choose to 
pledge his oath in support of that fact. So 
except a bare allegation contained in ihe 
petition of 10-1-1980, there is nothing on re- 
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cord to show that Shri Timblo took the da 
-a3 22-12-1979. This is one aspect. There is 
also no evidence that on 22-12-1979 as the 
Court was not sitting on that date, the case 
was postponed to 4-4-1980 and on 4th 
January it was further learnt that the case 
fixed on 21-12-1979 was taken up and the 
petitioner was set ex parte. In the circum- 
stances there was no escape from the con- 
clusion that the petitioner failed to explain 
that his absence on 21-12-1979 was due to 
the mistake in taking down the date by th 
advocate Shri Timblo who was present in 
Court. Thus there is no infirmity in the con- 
clusion reached by the trial Court that the 
petitioner failed to assign good and sufficient 
reasons for explaining his absence on 21-12- 
1979. The first contention is accordingly dis- 
posed of. 














6 Coming +o the second contention, 
heavy reliance has been placed in the case 
of ‘Binda Prasad v. United Bank of India’ 
(AIR 1961 Pat 152). As I have understood 
the decision it is not applicable and cannot 
therefore come to the rescue of the peti- 
tioner. The aforesaid decision arose out of 
a mortgage suit filed against three defendants. 
The first two defendants had filed their 
written statements while the third defendant 
did not appear. From the decision it is not 
known whether he had been set, ex parte by 
an order as it has been done in this case. 
{ssues were settled and some special. witnesses 
had also been examined by the plaintiff. 
Two and a half years after the settlement of 
issues the defendant No. 3 filed a written 
statement and two days thereafter filed an 
application showing cause for his non-ap- 
pearance and for consequential delay in filing 
the written statement. The Court rejected 
the written statement without considering the 
application filed by the defendant No. 3 sub- 
sequently. The Court held: “The Court 
below had acted unreasonably and had 
ignored relevant facts and adopted unjudi- 
cial approach and as such, it is the duty of 
the High Court, although sitting in revision, 
to interfere with the trial Court’s exercise of 
discretion in this particular case. It was not 
a proper exercise of its discretion by the 
Court below, to reject the written statement 
and thereby to shut out the defence of. the 
petitioner simply because he filed his written 
defence very late after the settlement of the 
issues”. Soon facts the case under. reference 
is distinguishable. The Court in the course 
of examination has spoken about the mean- 
ing of the expression ‘first hearing’ and effect 
of failure on the part of the defendant in 
filing written statement on the date fixed for 
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settlement of issues. The following observa- 


tion of the Court may be reproduced (at 
page 154):— 


_ “A party to a suit, as such, is not bound 
to put in a written statement; if he does not 
do so, he is taken to admit the allegations 


in the plaint, but he is entitled to appear and. 


submit any argument open to him on the 
plaint. If the defendant does not appear at 
the first hearing, the Court can proceed ex 
parte, which means that it can proceed with- 
out a written statement; and, Order 9, Rule 7, 
makes it clear that unless good cause is shown 
the defendant cannot be relegated to the 
position that he would have occupied if he 
had appeared. That means that he cannot 
put in a written statement unless he is allow- 
ed to do so, and if the case is one in which 
the Court considers a written statement 
should have been put in, the consequences 
entailed by Rule 10, Order 8, must be suffer- 
ed. What those consequences should be in 
a given case is for the Court, in the exercise 
of its judicial discretion to determine. No 
hard and fast rule can be laid down. In 
some cases an order awarding costs to the 
plaintiff would meet the ends of justice; an 
adjournment can be granted or a written 
statement can be considered on the spot and 
issues framed. In other cases, the ends of 
justice may call for more drastic action”. 


In making the above observation reliance 
has been put in “Sangram Singh v. Election 
Tribunal, Kotah” (AIR 1955 SC 425), The 
following are the relevant observations made 
by the Supreme Court (at p. 431) :— 


“When the defendant has been served and 
has been afforded an opportunity of appear- 
ing then if he does not appear the Court 
may proceed in his absence. But the Court 
fs not directed to make an ‘ex parte’ order. 
Of course the fact that it is proceedings ‘ex 
parte’ will be recorded in the minutes of its 
proceedings but that is merely a statement 
of the fact and is not an order made against 
the defendant in the sense of an ‘ex parte’ 
decree or other ‘ex parte’ order which the 
Court is authorised to make. All that R. 6 
(1) (a) does is to remove a bar and no more. 
It merely authorises the Court to do that 
which it could not have done without this 
authority namely to proceed in the absence 
of one of the parties. The contrast in 
language between Rule 7 and Rule 13 em- 
phasise this.” 


“Rule 7 provides that if at an adjourned 
hearing the defendant appears and shows 
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‘allowed to do so and if the case is 


.the Court can stil exercise 
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good cause for his “previous non-appearance” 
he can be heard in answer to the suit “as if 
he had appeared on the day fixed for his ap- 
pearance”. This cannot be read to mean 
that he cannot be allowed to appear at all 
if he does not show good cause. All it 
means is that he cannot be relegated to the 
position he would have occupied if he had 
appeared. If a party does appear on “the 
day to which the hearing of the suit is 
adjourned’, he cannot be stopped from par- 
ticipating in the proceedings simply because 
he did not appear on the first or some 
other hearing.” ~ 


“If the. defendant does not appear at the 
first hearing, the Court can proceed -ex 
parte, which means that it can proceed with- 
out a written statement; and O. 9, R. 7 
makes it clear that unless good cause is 
shown the defendant cannot be relegated to 
the position that he would have occupied if 
he had appeared. That means that he can- 
not put in a written statement unless he is 
one in 
which the Court considers a written state- 
ment should have been put in, the conse- 
quences entailed by O. 8, R. 10 must be 
suffered. What those consequences should 
be to a given case is for the Court, in the 
exercise of its judicial discretion, to deter- 
mine to meet the ends of justice. When we 
speak of the ends of justice, we mean justice 
not only to the defendant and to the other 
side but also to witnesses and others who 
may be inconvenienced. 


“If the defendant does not appear at the 
adjourned hearing (irrespective of whether 
or not he appeared at the first hearing) 
O. 17, R. 2 applies and the Court is given 
the widest possible discretion: either to dis- 
pose of the suit in one of the modes direct- 
ed in that behalf by O. 9 or make such 
other order as it thinks fit. The Court has 
a discretion which it must exercise. Its 
hands are not tied by the so-called ‘ex parte’ 
order; and if it thinks they are tied by 
O. 9, R. 7 then it is not exercising the dis- 
cretion which the law says it should and, 
in a given case interference may be called 
for.” 


I find nothing in support of the proposition 
advanced before me that even if the defen- 
dant fails to assign good and sufficient rea- 
sons why he could not file the written state 

ment within the time allowed by the Cour 

its discretion}: 
and allow. him to file the written statement. 
What is to be done is elearly stated by the 
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Supreme Court and-not a word could -þe 
added today by anybody.. 


7. In the instant case the defendants 
failed to file the written statement and the 
grounds which led to tbeir inability to file 
the written statement were put forward be- 
fore the Court. The Court considered and 
found that they are not tenable. I find 
that the decision of the Judicial Commis- 
sioner’s Court is perfectly justified and the 
decision does not suffer from any infirmity 
whatsoever. The Court has not debarred 
the defendants from proceeding with the 
case. In the light of the decision of the 
Supreme Court, the defendants could not 
_ have been also prevented from participating 
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in. the trial despite. the fact that their writ- 
ten statement has not been accepted. 


I do 
not think the Court would also prevent the 
defendants from participating in the trial 
without written statement. If of course 
such a contingency happens it is open to 
the defendants to move the higher Courts 
for redress according to law. , 


8. In the view that I have taken, I find 
no merit in the contentions urged before 
me. Consequently I would dismiss this 
Revision Application with costs as admis- 
sible under the rules. 
: Revision dismissed. 


END 
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cal College to another — Preferential treat- 
ment given to children of Government | ser- 
vants is without any rational basis — CL 4 
is ultra: vires Art. 14 


tion dated -29-6-77 — Application for per- 
mission to~open new private primary school 


(Feb) 30. 
——Art. 14 — State Government Resolu-’ 


Constitution of India (contd.) © 
and for recognition for purpose of Grant- 
in-Aid Code — Condition in -Resolution that 
unless applicants owned building for hous- 
ing school they would not be ‘allowed to 
open school held was arbitrary and void be- 
ing violative of Art. 14 (May) 85 
—— Arts. 14 and 226 — Government con- 
tract by auction not given.to lowest bidder 
— Administrative order — Jurisdiction of 
High Court to interfere (Jul) 117 
——Art. 19 () (a):— See Ibid, Art. 14 

(Jan) 15 A 
—Art. 19 (1) (©) and (g) — See Debt Laws 
—- Gujarat Rural Debtors’ Relief Act (Presi. 
Act 1976), Pre. (Aug) 154 F, G 
——Art. 19 (1) (g) (6) — See Bombay Ani- 
mal Preservation Act (1954), S, 5 (1A) (3) 

(Mar) 40 A 
——Art. 20 (1) — See Bombay Animal Pre- 
servation Act (1954), S. 5 1A) (Mar) 40 F 
——Art. 25  —See Bombay Animal Preser- 
vation Act (1954), S. 5. (3) (Mar) 40 C 
——Art. 26 — See Bombay Animal Pre- 
servation Act (1954), S. 5 (3) (Mar) 40 C 
——Art. 29 — See Bombay Animal Pre- 
servation. Act (1954), S. 5 (3) (Mar) 40 C 
——Art. 31 (1) — See Debt Laws — Guja- 
rat Rural Debtors’ Relief- Act (Presi. Act 
1976), Pre. (Aug) 154 G 
——Art. 31 (2) — See Debt Laws —~-Guja- 
rat Rural Debtors’ Relief Act (Presi. Act 
1976), Pre. (Aug) 154 D 
——Art. 46 — See Debt Laws — Gujarat 
Rural Debtors’ Relief Act (Presi. Act 1976), 
Pre. (Aug) 154 G 
——Art. 48 — See Bombay Animal Pre- 
servation Act (1954), S, 5 (1A) (3) 

(Mar) 40 A, C, E 

——Art. 141 — Observations in dissenting 
judgment of Supreme Court — It is risky 
and imprudent for the High Courts to rely 
upon such observation. (Precedents) 


(Jan) 15 B 

——Art, 226 — See also 
(1) Ibid, Art. 14 (Jul) 117 
(2) Civil P. C. (1908), S. 151 (Jun) 102 A 


(3) Civil P. C. (1908), O. 47, R. 1 
(Nov) 233 A 
(4) Letters Patent (Bombay), CL 15 | 
- (Feb) 27 A 
(5) Levy Sugar Price Equalisation Act 
(1976), S. 2 (b) 6). Qun) 102 B 
(6) Mines and Minerals (Regulation and 
' Development) Act (1957), S. 11 (4) 
(Apr) 57 B, C, D 
(7) Panchayats — Gujarat Panchayats Act 
(1962), S. 323 -(Oct) 195 A. 
:(8) Sardar Patel University Act (Bombay. 
_ Act No. 40 of 1955), S. 29 
eE (Dec) 248 A 
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Constitution of India (contd.) 
—Arts. 226, 227 — New plea — Writ 
petition under Arf, 226 — Pleas as to non- 
service of notice under S. 7, Administration 
of Evacuee Property Act (1950) — Not 
raised before Administrative authorities — 
Can be raised under writ proceedings. 
5. C. A. Nos. 952 and 1060 of .1974, DJ- 
28-6-1977 (Guj), Reversed (Feb) 27 B 
——Art. 226 — Dely — Effect 

(May) 67 C 
—-Art. 226 — “Several public charities 
joined in one writ petition — Facts of each 
charity, different — Petition is liable to be 
dismissed in limine — But High Court not 
doing -so as that would cause harm to chari- 
ties = 
——Art. 226 — Bombay Provincial Muni- 
cipal Corporations Act (59 of 1949), Ss. 16 
and 10 — Election of councillor to Muni- 
cipal Corporation — Writ petition challeng- 
ing election — Maintainability (Sep) 184 A 
Art. 226 — Decision in writ petition — 
Review — Error apparent on face of record 
— What is not — Instance (Nov) 233 B 
—Art. 226 — Decision in writ petition — 
Review of — Relief not prayed for, granted 
— It does not amount to error apparent on 





face of record — Review, not permissible 
on that ground (Noy) 233 C 
—Art. 226 — Sardar Patel University 


Act (Bombay Act No. 40 of 1955), S. 29 — 
Selection and appointment of Reader in 
Education — Writ petition challenging se- 
lection — Interference by High Court — 


Scope i (Dec) 248 E 
——Art. 227 —, See i 
(1) Ibid, Art. 226 (Feb) 27 B 


(2) Letters Patent (Bombay), Cl, 15 

(Feb) 27 A 
Art. 245 — See Bombay Animal Pre 
servation Act (1954), S. 5 (1A) (Mar) 40 F 
Art. 246 — Constitutionality of enact- 
ment — Tests — Motivation behind a piece 
of legislation is totally immaterial 








' (Mar) 40 B 
——Art. 246 and Sch. 7, List 2, Entry 30 — 
“Relief of agricultural indebtedness” — 


Competence of State Legislature to enact 
law relating to relief of. indebtedness of 
‘non-agriculturists’ (Aug) 154 A 
——Art, 301 — See Ibid, Art. 302 

(May) 87 A 
——Art. 302, Art. 301 t/w Art. 304 — Essen- 
tial Commodities Act (10 of 1955), S$. 5 — 
Constitutionality — Section 5 is not ultra 
vires Art. 301 r/w Art. 304, as it is intra 
vires Art. 302 (May) 87 A 
——Art, 304 — See Ibid, Art. 302 

(May) 87 A 


(Oct) 223 A. 


Constitution of India (contd.) oe 
——Art. 356 (1) (a) — See Debt Laws — 
Gujarat Rural Debtors’ Relief Act (Presi. 
Act 1976), Pre. ` (Aug) 154 C 
-——Art. 357 (1) (a) — See Debt Laws — 


Gujarat Rural Debtors’ Relief Act (Presi. 
Act 1976), Pre. ` (Aug) 154 C 
———Sch. 7, List 2, Entry 30 — See also 
Ibid, Art. 246 (Aug) 154 A 
~——Sch. 7, List 2, Entry 30 — Expression 
“agricultural indebtedness” —- Meaning — 


Debt need not have been incurred in con- 
nection with agricultural operations, only 
(Aug) .154 B 
, CO-OPERATIVE SOCIETIES 
—Guijarat Co-operative Societies Act (10 of 
1962), Ss. 71, 155 — Revision to Additional 
Commissioner-cum-Jt. Registrar regarding al- 
leged violation of S. 71 — Interference — 
If amounts to re-exercise of delegated 
powers . (Nov) 227 
——S. 155 — See Ibid, S. 71 (Nov) 227 


COURT-FEES AND SUITS VALUATIONS 
--Bombay Court-fees Act (36 of 1959), S. 6 - 
(vii), Expln. 6 (v) (a) — Scope and appli- 
cability — Suit for partition — Suit land 
fallow land — Court-fees — Determination 
— Mode Gul) 139 
——Ss. 9 (1) and 12 (2) — Dispute as to 
court-fees — Court should not direct In- 
vestigating Officer appointed by State to in- 
vestigate — Proper procedure (May) 84 
——S. 12 (2) — See Ibid, S. 9 (1) 

(May) 84 


DEBT LAWS 


—Bombay Agricultural Debtors’ Relief Act — 
(28 of 1947), S. 38 — Limitation Act (1908), 
Art. 182 — Award (order) of the Board 
under B. A. D. R. Act — Possession award 
— Execution of — Execution application 
made after 3 years after the date of award; 
would be barred by limitation in view of 
Art. 182. AIR 1978 Guj 36 (FB), Held no 
longer good law in view of AIR 1979 Guj 
149 > (May) 80 
—Gujarat Rural Debtors’ Relief Act (1976) 
(Presi. Act 35 of 1976), Pre. — ‘See also 
Constitution of India, Art. 246 . 

(Aug) 154 A 
—— Pre. — Validity —  Enactment of Act 
by President when State was under Presi- 
dent’s Rule — Omission to consult consulta- 
tive Committee before enacting the Act — 


Effect (Aug) 154 C 
——Pre. — Act is not invalid under Art. 31 
(Aug) 154 D 
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Debt Laws — Gujarat Rural Debtors’ Relief 


Act (contd.) ; 
——Pre. — Validity — Act does not contra- 
vene Art. 14 (Aug) 154 E 


——Pre. and S. 14 (2) — Constitutional 
validity — Except a part of sub-section (2) 
of S, 14, the Act imposes reasonable re- 
striction upon a citizen’s right to hold pro- 
perty and to carry on his business 
(Aug) 154 G 
——Pre. — Provisions of the Act are not 
discriminatory (Aug) 154 H 
Pre. and S. 27 — No discrimination 
between non-institutional creditors and in- 
stitutional: creditors (Aug) 154 1 
——Pre. — Act is reasonable and rational 
(Aug) 154 K 
——Ss. 2 (d) and 14 — Usufructuary mort- 
gagor is a ‘debtor’ entitled to benefit of Sec- 
tion 14 (Aug) 154 O 
——Ss. 2 (k), 3 — Concept of rural area 
does not apply to marginal farmer or a 
small farmer (Aug) 154 P 
——S. 3 — See Ibid, S. 2 (kK). 
` (Aug) 154 P 
——S. 3 (1) — Application for adjustment 
of debt by a person who ceased to be a 
marginal farmer or a small farmer —- Main- 
tainability (Aug) 154 N 
——-S. 13 — Powers of appellate authority 
— Power to modify an award includes 
power to set aside or annul the same 
(Aug) 154 J 
——S. 14 — See Ibid, S. 2 (d) 
(Aug) 154 O 
——S. 14 (1), (2) — Expression “any pro- 
perty” — Meaning — Includes non-agricul- 
tural immoveable properties (Aug) 154 L 
——S. 14 (2) — See also Ibid, Pre. - 





(Aug) 154 G 
——~S. 14 (2) — Sub-section (2) is partially 
invalid (Aug) 154 F 


——S, 14 (2) — Duty of Creditor to return 
property after discharge or scaling down of 
debt — Sub-section (2) does not apply if 
creditor has built building upon mortgaged 
land with consent of debtor — Expression 
“security for such debt” — Meaning 

(Aug) 154 M 


Displaced Persons (Compensation and Re- 
habilitation) Act (44 of 1954), S, 24 — See 
Letters Patent (Bombay), Cl. 15 (Feb) 27 A 
Easements Act (5 of 1882), S. 13 — Right 
of way — Joint property — Right of co- 
owner to use any and every part of joint 
property including right of way (May) 93 
——S. 15 — See Evidence Act (1872), Sec- 
tions 101-104 (Jul) 141 


Essential Commodities Act (10 of 1955), 
$.3 (J) — Gujarat Rice (Export Con- 
trol) and Paddy (Movement-Control) Order 
dated 29-6-1966 — Requisite opnion under 
S. 3 (1) if formed before issue of order 
(May) 87 B 
——S. 3 (6) — Gujarat Rice (Export Con- 
trol) and Paddy (Movement Control) Order 
dated 29-6-1966 — Order not made by Cen- 
tral Government or by any officer or auth- 
ority of Central Government — Section 3 
(6) is not attracted (May) 87 C 


——S. 5 — See also Constitution of India, ' 
Art. 302 (May) 87 A 
— 5,5 — Notification No. G. S. R. 906 
issued under S. 5 by Government of India, 
empowering State Government to exercise 
powers under S. 3 (1) — Notification can- 


-not be challenged on ground of excessive 


delegation (May) 87 D 
Evidence Act (1 of 1872), S. 17 — See Ibid, 
S. 90 (Jul) 142 C 
——S, 18 (2) — See Ibid, S. 90 

(Jul) 142 C 


——S. 21 — See Ibid, S. 90 (Jul) 142 C 


——S. 32 (2) — See Ibid, S. 90 

(Jul) 142 C 
——Ss. 90, 17, 18 (2), 21 and 32 (2) — 
Documents thirty years old — Recitals in — 


Proof of (Jul) 142 C 
——Ss. 101-104 — Civil P. C. (1908), O. 14, 
R. 5 — Defendant claiming easement right 


over plaintiff's land — Issue framed throw- 
ing burden on plaintiff to show that there 
is no such right in defendant — Trial Court 


- is directed to reframe issue throwing burden 


that he acquired 
(Jul) 141 


estoppel — Ap- 


on defendant to prove 
easement right of way 
——S. 115 — Promissory 
plicability (Oct) 212 A 
——Ss. 137, 138 — Cross-examination —~ 
Right of adverse party — Party shown as 
defendant in plaint, supporting plaintiffs 
case — Party not being adverse party, can- 
not cross-examine plaintiff —- Cross-exam- 
ination of plaintiff by such party initially 
allowed — Court subsequently rectifying 
error by ordering deletion of cross-exam- 
ination in exercise of inherent powers — 


Order is without jurisdictional error — 
Cannot be interfered in revision (Sep) 190 
“——S. 138 — See Ibid, S. 137 (Sep) 190 


Fatal Accidents Act (13 of 1855), S. 1-A — 
Claim for compensation — Pecuniary loss — 
Mode of computation (Nov) 226 
Gujarat Co-operative Societies Act (10 of 
1962) 
See -under Co-operative Societies, 
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Gujarat Educafion Cess Act. (35 of 1962), 
- S. 12 (1) (as amended by Act 8 of 1970) — 
. Gujarat Education Cess Amendment Act (8 of 

1970), S. 6 — Bombay General Clauses Act 
(1904), S. 7 — Education cess accrued prior 
_to 1-4-1970 under unamended S. 12 (1) — Ia 


view of S. 7 of Bombay Act of 1904 cess — 


can be recovered. though Section 6 of Am- 
ending Act does not save recovery 
(Oct) 223 B 
——S. 13(3) — Govt. Notification dated 
24-12-1963 issued under S. 13 (3) exempting 
certain buildings from education cess — 
Dharmashala belonging to registered public 
‘trust used for admitting pilgrims if exempt 
‘from education cess under Notification 
{Oct) 223 C 
‘Gujarat Edwcation Cesss Amendment Act 
(8 of 1978), S. 6 — See Gujarat Education 
Cess Act (1962), S. 12 (1) {Oct) 223 B 
Gujarat Municipalities Act (34 of 1964) 
See under Municipalities. 
Gujarat Rural Debtors’ Relief Act (1976) 
(Presi. Act 35 of 1976) 
See under Debt Laws. 
Gujarat State Legislature (Delegation of 
Powers) Act (44 of 1976), S. 3 (2) — See 
(1) Constitution of India, Art. 246 
(Aug) 154 A 
(2) Debt Laws — Gujarat Rural Debtors’ 
Relief Act (Presi. Act 1976), Pre. 
(Aug) 154 C 
Gojarat Talka and District Panchayat Elec- 
tion Rules (1975), R. 12 — See Panchayats — 
Gujarat Panchayats Act (1962), S. 323 
(Oct) 195 A 
——R. 15 — See Panchayats — Gujarat Pan- 
chayats Act (1962), S. 323 (Oct) 195 A 
Land Acquisition Act (1 of 1894), S. 4 — 
Public purpose and instrumentality — Dis- 


tinction (May) 67 A 
——S. 4 — Non-specification of public pur- 
pose — Effect (May) 67 B 


——S. 4 — “Is likely to be needed” — Has 
reference to a foreseeable future (May) 67 E 
——-§. 9 — Notice under, issued after great 
delay from date of notification under S. 6 — 


Effect (May) 67 D 
——S. 16 — See Ibid, S. 48 (Jun) 107 A 
-—S. 17 — See Ibid, S. 48 (Jun) 107 A 


——S. 23 — Damage by severance injuri- 
ously affecting property — Absence of expert 
evidence does not preclude Court from de- 
termining extent of injurious affection, if re- 
asonable estimate can be made from evidence 
en record (Oct) 219 A 
——S, 28 — See Land Acquisition (Amend- 
-ment and Validation) Act (1967), S. 4 (3) 
(Oct) 219 B 


——S. 36 — See Ibid, S. 48 (Jun) 107 A 


Land Acquisition Act (contd) . 
——Ss. 48, 36, 16, 17 — Withdrawal from 
acquisition — Possession of land net. taken 
by Government — Land not rendered per- 
manently unfit for use to which it was put 
— Withdrawal not invalid — Withdrawal 
ordered after lapse of 20 years — Immate- 
tial, when order is not perverse or mala fide 
(Jun) 107 A 
——S. 48 (1} — Withdrawal from acquisition 
of part of land — State Government is com- 
petent, provided it has not taken possession 
of that part (Jun) 107 B 
——S. 50 (2) (as amended by Land Acquisi- 
tion (Gujarat Unification and Amendment) 
Act (1963), S. 23) — Acquisition of land by 
Municipality — Court determining compensa- 
tion without notice to Municipality — Order 
violative of S. 50 (2) liable to be set aside 
] (Oct) 210 
Land Acquisition (Amendment amd Valida- 
tion) Act (13 of 1967), S. 4 (3) — Interest 
payable under S. 4 (3) is in addition to inter- 
est payable under S. 28 of principal Act 
(Oct) 219 B 
Land Acquisition (Gujarat Unification and 
Amendment) Act (20 of 1965), S. 23 — See 
Land Acquisition Act (1894), S. 50 (2) 
(Oct) 210 
Letters Patent (Bombay), CL 15 — Constitu- 
tion of India, Arts. 226, 227 — Displaced 
Persons (Compensation and Rehabilitation) 
Act (1954), S. 24 — Allotment of evacuee 
property — Order by Chief Settlement Cem- 
missioner in revision —- Writ challenging 
order is governed by Art. 226 — Letters 
Patent Appeal is competent (Feb). 27 A 


Levy Sugar Price Equalization Fund Act 
(31 of 1976), S. 2 (b) (ii) — See also Civil 
P. C. (1908), S. 151 (Jun) 102 A 
——S. 2 (b) (i) — “Set aside” — Meaning 
of — Petitioners withdrawing writ petitions 
after obtaining interim order — Interim 
order held set aside Qun) 102 B 
—S. 3 — See Civil P. C. (1908), S. 151 

(Jun) 102 A 
Limitation Act (9 of 1908), Art. 182 — See 
Debt Laws — Bombay Agricultural Debtors’ 
Relief Act (1947), S. 38 (May) 80 
Limitation Act (36 of 1963), S. 18 — Ac- 
knowledgment — Essential ingredients 

Qul) 142 A 


Married Women’s Property Act (3 of 1874), 
——S. 6 — Insurance Policy containing sur- 
tender clause for benefit of minor son of as- 
sured — Request- by assured to record sur- 
render and make payment of surrender value 
— Trustee under policy, whether entitled to 
sue Corporation for payment of surrender 
value (Mar) 36 
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‘Mines and Minerals 
ment) Act (67 of 1957), Ss. 11 (2) and (4) and 
30 — Priority of applicant whose application 
is received earlier under S. 11-(2) — Govern- 
ment given overriding power under S. 11 (4) 
— Power is not unguided and arbitrary and 
is not violative of Art. 14, Constitution 
(Apr) 57 A 
——S. 11 (4 — Grant of mining lease — 
Priority in filing applications in point of 


time — Overriding power of Government 
under S, 11 (4) — Reasons to be valid : 
(Apr) 57 B 


—-S. 11 (4) — Priority of applicants in 
point of time — By-passing by State Govern- 
ment — Hearing need not be given to ap- 
plicant who is by-passed (Apr) 57 C 


—~S. 11 (4) —Priority of applicant in point 
of time — By-passing under S. 11 (4) — 
Merely because the Minister was acquainted 
with respondent 3 would not show that there 
was mala fide order (Apr) 57 D 
——S. 11 (4) — Priority of applicant in point 
of time — By-passing under S. 11 (4) — Ap- 
proval of Central Government — On facts 
held that the approval did not betray non- 
application of mind (Apr) 57 E 
——S. 30 — See Ibid, S. 11 (2) (4) 

(Apr) 57 A 
Motor Vehicles Act (4 of 1939), S. 2 (24) — 
— See Ibid, S. 95 (1) (Oct) 200 


—~Ss. 95 (1), 96 (1) read with S. 2 (24) — 
Third party risk — Accident taking place in- 
side the factory premises — Public not having 
a right of access to premises — Held in- 
eurance company was not statutorily liable to 
cover risk of injury caused by insured vehicle 


(Oct) 200 
——S. 96 — See Precedents —. Judicial Pre- 
cedents (Nov) 237 D 


——S. 96 (1) — See Ibid, S. 95 (1) 

(Oct) 200 
——Ss. 96 (2) (b) (ii) and 110-C — Motor 
cycle accident — Claim before Tribunal — 
Plea of insurer that motor cycle involved in 
accident was driven by person who did not 
hold licence — Burden is on insurer to prove 
it (Nov) 237 C 
—=S, 110-A — Negligence — What amounts 
to (Dec) 264 
—-S, 110-A — Claim petition — Necessary 
parties — Non-joinder of jeep driver as a 
joint tort-feasor —- Effect (Dec) 267 A 
——S. 110-B — See Fatal Accidents Act 
(1855), S. 1-A (Nov) 226 
——S. 110-B — Deceased primary school 
teacher killed in motor accident — Claim for 
compensation by widow (Sep) 182 

1981 (Guj.) Indexes/d (2) (4 pp.) 


and Develop- 


Motor Vehicles Act (contd.). 

——S. 110-B — Computation of compensa- 
tion — One of the joint-tort-feasors not im- 
pleaded in claim petition — Claimants cannot 
be saddled with liability for his contributory: 


negligence (Dec) 267 B 
——S. 110-C — See also Ibid, S. 96 (2) (b) Gi} 
(Noy) 237 C 


-———S. 110-C — Bombay Motor Vehicles 
Rules 1959, Rr. 299 and 300 — Duty of Tri- 
bunal to frame issues — It is similar to that 
of Court under O. 14, R. 1, Civil P. C. — 
Parties adducing evidence on point — Find- 
ing not vitiated though issue is not framed 
(Nov) 237 A 
——S. 110-D — Motor Cycle accident — 
Claim petition — Tribunal not framing issue 
on the question whether the motor cyclist 
held licence at the material time — Finding 
recorded after considering matter from vari- 
ous angles — Held, that there was hardly any 
case for raising and remitting the issue 
(Nov) 237 B 
——S. 110-D — Appeal — Insurance Com- 
pany should not file appeal on frivolous 
ground (Nov) 237 E 
MUNICIPALITIES 
—Bombay Municipal Boroughs Act (18 of 
1925), S. 75 — Proposal to levy particular tax 
— Requirement as to publication is manda- 


tory (Jan) 1 A @By 
——S. 77 — Requirements under — Nature 
of (Jan) 1 B (FB) 


—Bombay Provincial Municipal Corporations 
Act (59 of 1949), S. 10 — See also 
(1) Ibid, S. 16 (Sep) 184 B 
(2) Constitution of India, Art. 226 


(Sep) 184 A 
—S. 16 — See also Constitution of India, 
Art. 226 (Sep) 184 A 


—Ss. 16, 10, 434 and 403 — Election of 
councillor to Municipal Corporation — Dis- 
qualification under S. 10 — Writ petition 
challenging election dismissed on ground of 
existence of alternative relief —- Tribunal can 
grant interim relief preventing the elected 
councillor to take part in election of Mayor 
or Dy. Mayor under S. 16 of the Act 

(Sep) 184 RÈ 


——S. 260 — Notice for demolition of pre- 
mises — Question regarding existence of pre- 
mises before enforcement of Act — Can be 
decided by Civil Court. First Appeal No: 
38 of 1980, D/- 24-1-1980 (Guj), Reversed 


(Nov) 230 
——S. 403 — See Ibid, S. 16 (Sep) 184 B 
——S. 434 — See Ibid, S. 16 _ (Sep) 184 B 
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‘Municipalities (contd.) 
~—Gujarat Municipalities Act (34 of 1964), 
5. 2 (1) — See Ibid, S. 99 (1) (i) 
(May) 75 A, B 
—8. 2 (11) — See Ibid, S. 99 (1) 
(May) 75 RB 
S. 4-A (1) and (4), Expln. (e} — Conver- 
‘sion of Nagar Panchayat into Municipality 
— Population of area comprising in a nagar 
dess than 25,000 in last preceding census — 
‘Panchayat would not get automatically con- 
verted into Municipality by virtue of S. 4A 
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‘(1) — Population of area exceeding after 


“census, immaterial (Dec) 241 
——S. 99 (1) (i) read with S. 2 (1) — House 
Tax Rules framed by Billimora Municipality, 
‘Rr. 1, 3 — Validity — Rules are not ultra 
wires S. 99 (1) (i) read with S. 2 (1) 

(May) 75 A 
———S. 99 (1) (i) and S. 2 (1) read with S. 2 
(11) — Levy of house tax upon lands — Tax 
‘can also be levied on agricultural lands — 
Such tax has to be consistent with principles 
daid down in Ss. 8, 9, 9-A, 9-B and 9-C of 
the Bombay Tenancy and Agricultural Lands 
Act, 1948 (May) 75 B 
u—S. 253 — Notice under — Municipality 
refusing permission to Housing Society to 
construct houses on disputed land leased to 
Society, on the ground that it had no claim 
to it whatever — Refusal on such ground 
‘was dehors the provisions of the Act and it 
was not in pursuance or execution or intend- 
ed execution of it — Hence it cannot be said 
that the suit for declaration that the plots in 
question are of ownership of society was in- 
competent without statutory notice under 
S. 253 (Dec) 243 A 
——S§. 253 — Notice under — Suit by 
housing society for injunction to prohibit 
Municipality from holding public auction of 
disputed plots which were leased out to So- 
«ciety — As the Municipality cannot hold 
public auction of leased out land which was 
fin possession of the Society, suit cannot be 
said to be incompetent for want of: statutory 
notice ' (Dec) 243 B 


PANCHAYATS 


~—Gujarat Panchayats Act (6 of 1962), S. 46 
(1) — Resignation by sarpanch — Not ten- 
dered to competent authority — Validity 

: (Sep) 188 A 
——S, 46 (4) — Dispute as to resignation — 
Decision of authority appointed by State 
Government under S. 46 (4) is final — Not 
subject to appeal or revision (Sep) 188 B 
—-S. 101 — Scope — Jurisdiction of Civil 
Court not even impliedly barred — It is 
merely an enabling provision (Dec) 254 C 








'R. 1981 Gujarat 


Panchayats — Gujarat Panchayats Act 
(contd.) : 
——S. 323 — Gujarat Taluka and District 
Panchayat Election Rules 1975, Rr. 12 and 15 
— Submission of nomination paper — Name 
of Scheduled Caste to which candidate be- 
longed not mentioned in form — It is techni- 

cal defect — Rejection of form is illegal 
(Oct) 195 A 


Precedents — Judicial precedents — Claim 
under Motor Vehicles Act — Burden, on in- 
surer that Vehicle involved in accident not 
driven by person holding licence — Direct 
decision of Supreme Court on point under 
same Act — It is not open to have recourse 
to certain observations in a judgment deliver- 
ed in a different context (Nov) 237 D 
Sardar Patel University Act (Bombay Act 
40 of 1955), S. 29 — See also Constitu- 
tion of India, Art. 226 (Dec) 248 E 
—S. 29 — Selection and appointment of 
Reader in Education — Challenged on ground 
that published work of candidate was not 
circulated amongst. members of Selection 
Committee — Candidate shown to have 


„given list of his publications along with his © 
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AIR 1981 GUJARAT 1 
FULL BENCH . 
B. J. DIVAN, C. J., B. K. MEHTA AND 
G. T. NANAVATL JJ. 


The Municipal Corporation of the City 
of Rajkot, Appellant v. Sonik Industries, 
Rajkot, Respondent. 


Second Appeal No. 110 of 1978, D/- 2-5-- 


1980 

(A) Bombay Municipal Boroughs Act 
( 18 of 1925), Sec. 75 — Proposal to levy 
particular tax — Requirement as to pub- 
lication is mandatory — Manner of 
publicaton is however directory. 


As regards Section 75 of the Act the 


decision in 1971 Tax LR 684 (Guj) (supra). 


has correctly culled out the principle 
from the decision of the Supreme Court 
and the test to be applied is that the pub- 
lication of the proposal to levy a parti- 
cular tax is mandatory, but the manner 
of publication of such notice is directory 
and if the mandatory notice as published 
on the facts of a particular case sub- 
stantially complies with the provisions 
prescribing the mode of publication, it 
will be proper publication. (Para 23) 


(B) Bombay Municipal Boroughs Act 
(18 of 1925), Sec. 77 — Requirements 
under’'— Nature of. 


As regards the . provisions of Sec. 77, 
instead of saying that the provisions are 
mandatory it would be more correct to 


*Apainst decision of S. D. Dave, Extra 
Asstt. Judge, Rajkot in Civil Appeal 
No. 106 of 1977. 


HX/KX/£283/80/CWM 
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say that Section 77 lays down the condi- 
tions precedent to the imposition of tax 
and if those conditions precedent regard- 
ing publication of the sanctioned rules 
and regarding publication of the notice 
setting out the recitals mentioned in Sec- 
tion 77 are not complied with, there can- 
not be said to be a legal imposition of 
tax. However, even in the context of Sec- 
tion 77, if there is a prescribed mode of 
publication of the rules, the question of 
substantial _ compliance of these rules 
will have to be examined on the facts of 
the particular case. If there is no pre- 
scribed mode of publication of the rules, 
then the test to be applied is whether the 
rules were made known to the public and 
the’ publication was such that any citizen 
with reasonable diligence could have ob- 
tained knowledge of the contents of the 
sanctioned rules. (Para 23) 
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` DIVAN, C. J. :— So far as this Full: 


Bench is concerned, we will only deal 
with the question arising under Sec, 77 
of the Bombay Municipal Boroughs Act, 
1925, This second appeal first came up for 
hearing before our learned Brother’'S. B. 
Majmudar, J. on November 27, 1979. By 
his order dated on that: day he referred 
the second appeal te a larger Bench for 
resolving the controversy which arises 
for decision in the present: case. Our 
learned Brother found that there was an 
important question of law of general 
public importance arising in this present 
proceeding and the decision of the learn- 
ed single Judge M. U. Shah, J. though 
directly on the point had not considered 
all the relevant aspects of the matter and 
that at present there were Division Bench 
judgments of this Court, some of which 


had made certain general . observations- 


though not strictly concerned with the 
main question which arose for decision in 
the present case and he felt that it was a 
fit case which deserved to be referred to 
a Larger Bench. Thereafter the second 
appeal came up before the Division Bench 
consisting one of us (Divan, C. J. } and 
S. P. Majmudar, J. on January 15, 1980 

and in view of the conflict in the decision 
of Division Benches, the matter was 
referred to a Larger Bench and there- 
after the matter has now come up for 
haaring before this Full Bench. 


Rajkot Municipality v, Sonik Industries (FB) 


A.LRE, 


2. The facts leading to this litigation 
are as follows: 

The respondent in this suit is the ori- 
ginal plaintiff and -the appellant, the 
Municipal Corporation of the City of 
Rajkot, is the original defendant. The 
plaintiff is -a registered partnership firm: 
and it filed a suit, being Regular Civil 
Suit No. 25 of 1972, in the Court of the 
learned Civil Judge, Senior Division, 
Rajkot praying for a declaration that the 
impugned rules, Exhibit 89 in the trial 
Court, of the defendant Municipal Cor- 
poration for levying rates and taxes on 


- 15. buildings and lands in Rajkot which were 
(1952) 3 SCR 110: 


sought to be put into force from January 
1, 1965, were illegal, unconstitutional, 
ineffective and without any authority, A 
further declaration was also sought that 
the ‘assessment lists in the suit in so far 
as they pertain to the factory of the 
plaintiff firm were also illegal, uncon- 
stitutional, ineffective and. without auth- 
ority and further that the suit-bill dated 
December 8, 1970 and the demand notice 
dated December 22, 1971 for Rs. 12,517/- 
for the period April 1, 1966 to March 31, 

1972 and the year 1971- 72 were also il- 
legal, unconstitutional, ineffective and 
without any authority. The plaintiff also 
prayed “sr a’ permanent injunction. re- 
straining: the defendant Corporation from 
recovering any rate or tax on the basis 
of the impugned rules or the impugned 
assessment lists or the impugned bill or 
the demand notice, They also pray- 
ed for a permanent injunction’ 
restraining the defendant from sending 
any bill or demand notice pursuant to the 


. impugned rules or the impugned assess- 


ment lists for the recovery of house tax 
from the plaintiff, The learned Joint 
Civil Judge, Junior Division, Rajkot who 
heard the suit held that the rules called 
Rules For Rates _ And Taxes On Lands 
And Buildings issued by the defendant 
Municipal Corporation and its predeces- 
sor, the Rajkot Municipality, were illegal, 
unconstitutional, unauthorised and void. 
He further held that the assessment list 
relating to the plaintiffs factory for the 
purposes of house tax was ilegal, un- 
constitutional and void. He further held 
that the demand notice dated December, 
22, 1971 and the bill dated December 8, 
1970 were illegal, unconstitutional and 
void. A contention was raised on- behalf 
of the Municipality that the suit was 
barred by limitation and. further that 
without notice to the Municipality the 
suit was not maintainable. The learned 
Judge held that'the suit was not barred 
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by limitation and further ‘that.the suit 
was maintainable. He also held that - the 
suit was properly valued for the purposes 
of Court fee. Ultimately the learned Civil 
Judge, Junior Division decreed the plain- 
tiffs suit and also granted the injunctions 
as prayed for-in the suit. The declarations 
and injunctions which were thus sought 
for were granted by the learned Judge i in 
the trial Court. 

3. Against this Fudernent, and decrea 
of the trial Court an appeal was preferr- 
ed by the -Municipal Corporation of 
Rajkot to the District Court, Rajkot. The 
appeal was disposed of by. the learned 
Extra Assistant Judge. Rajkot. This ap- 
peal was Civil Appeal No. 107 of 1977; 
the learned Extra Assistant . Judge dis- 
missed the appeal and confirmed the de- 
cree of the trial Court.and thereafter the 
present second appeal was filed by the 
Municipal Corporation of Rajkot. At the 
time when the second appeal came up for 
admission before one of_us (B. K. Mehta, 
J.), the following questions of law were 
formulated as questions of law arising in 
this appeal: : 


(1) Whether, on the facts and in the 
circumstances of the case, the ower Ap- 
pellate. Court committed a substantial er- 
ror of law in striking down: the- House 
and Land Tax Rules, 1965 of the appel- 
lant Municipal Corporation since the pro- 
visions contained in Section 77.of ‘the 
Bombay Municipal Boroughs Act, 1925, 
being mandatory in character were not 
complied with inasmuch as there was no 
publication of the Rules as required by 
the section ? s 

(2) Whether, on the facts and in the 
circumstances of the case, the lower Ap- 
pellate Court committed a substantial 
error of law in declaring the assessment 
list to be void and ineffective as they 
were not duly authenticated and conse- 
quently the bills and notices were also 
illegal and void as they were not in còm- 
pliance with the provisions contained in 
Sections 78 to 82 of the said Municipal 
Boroughs Act, 1925 ? 

(8) Whether, on the facts and in the 
circumstances of the case, the lower Ap- 
pellate Court committed a substantial er- 


ror of law in holding that no notice was | 


required as prescribed under Section 253 
of the Gujarat Municipalities Act, and 
that the sult was within limitation as the 
assessment list and the bills and notices 
of demand were nullity ? i 

4. The order of our learned Brother 
8. B, Majmudar, J, dated November, 27, 


Rajkot Municipality..v. Sonik Industries (FB) 
-1979 referring the second appeal to a 


- fees’; 


Guj, 3 


Larger Bench clearly indicates that it 
was only in the context of the provisions 
of Section 77 of the Bombay Municipal 


-Boroughs Act, 1925 and in connection 
with the alleged non-observance of the 


conditions required by Section 77 that the 
matter was referred to a larger Bench. 


‘The. other points of law which were for- 


mulated. at the time when the second ap- 
peal was admitted have not been con- 
sidered by the learned single Judge. In 
our opinion, the only question that is re- 
quired to be considered by us is in the 
context of Question No. 1 of the three 
questions which were formulated at the 
time when the second appeal was admitt- 
ed, and in the course of this judgment 
we propose only to deal with Question 
No. 1 arising out of the provisions con- 
tained in Section 77 of the. Bombay 
Municipal Boroughs Act, 1925. - 


5. It is not in dispute that at the rele- 
vant time the provisions of the Bumbay 
Municipal Boroughs Act, 1925 were ap- 
plicable to the Rajkot Municipality which 
was subsequently converted into Rajkot 
Municipal Corporation. Section 77 is one 
of the sections in Chapter VII of the 
Bombay Municipal Boroughs Act, 1925. 
That Chapter deals with municipal taxa- 
tion and it consists of Sections 73 to 103, 
both inclusive. In this Chapter there ‘are 
six sub-groups of Sections, Sub-group: (1) 
consists of Section 73 to Section 77-A 
and the heading of this group of sections 
is ‘Imposition of Taxes’. Sub-group (2) 
consists of Sections 78 to 89 and is headed 


. ‘Assessment of and liability to rates on 


buildings or lands.’ Section 90 has a sub- 
head of its own, namely, ‘power to charge 
Sections 91 and 92 are headed 
‘Special provisions relating to certain 
taxes’. Sections 93 to 101 are in the fifth 
group of sections and the heading of this 
sub-group is ‘Octroi and Tolls’ and the 
sixth group is of Sections 102 and 103 
with heading ‘Powers of State Govern- 
ment in respect of municipal taxes’. It 
mav be pointed out that the general pat- 
tern for the imposition of taxes was on 
the same lines as in the Bombay District 
Municipalities Act of 1901 and the same 
pattern is also to be found in the Gujarat 
Municipalities Act of 1963. Under the 
Gujarat Panchayats Act, the State Gov- 
ernment. has: been empowered to formu- 
late rules in this behalf and the proce- 
dure for imposition of taxes has been 
prescribed by the rules and the rules are 
also similar to the scheme of sections re- 


_ 4 Guj. 


lating to imposition of taxes under the 
Bombay Municipal Boroughs Act, 

6. Section 73 of the Bombay Municipal 
Boroughs Act provides for taxes which 
may be imposed by the Municipality and 
it has been specifically mentioned that a 
Municipality may impose for the purposes 
of the Act any of the taxes mentioned in 
Section 73 but such imposition is to be 
subject to any general or special orders 
which the State Government may make 
in that behalf and also subject to the pro- 
visions of Sections 75 and 76. Clause (i) 
of Section 73 mentions a rate on buildings 
or lands ‘or both situate within the 
municipal borough. Section 74 is not 
material for the purposes of this judg- 
ment because it deals with payment to 
be made to the Municipality in lieu of a 
rate on buildings by the Government or 
Jocal board concerned. Section 75 deals 
with the procedure preliminary to impos- 
ing tax. It provides— 

“A municipality before imposing a tax 
shall observe the following preliminary 
procedure :—~ 

(a) it shall, by resolution passed at a 
general meeting, select for the purpose 
one or other of the taxes specified in Sec- 
tion 73 and approve rules prepared for 
the purposes of clause (j) of Section 58 
prescribing the tax selected, and in such 
resolution and in such rules specify :— 


(i) the classes of persons or of property 
or of both, which the municipality. pro- 
poses to make liable, and any exemptions 
which it proposes to make; 


(ii) the amount or rate at which the 
municipality proposes to assess each 
such class; 

tiii) in the case of rate on buildings or 
lands or both, for each class of the valua- 
tion on which such rate is to be imposed; 

(iv) all other matters which the State 
Government may require to be specified 
therein. 

(b) When such resolution has been 
passed, the municipality shall publish the 
rules so approved with a notice in the 
form of Schedule II prefixed thereto.” 


Under clause (c) of Section 75 — 


“Anv inhabitant of the municipal 
borough objecting to the imposition of 
the said tax or to the amount or rate 
proposed or to the classes of persons or 
property to be made liable thereto or to 
any exemptions proposed may, within 
one month from the publication of the 
said notice, send his objection in writing 
to the municipality, the municipality 
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shall take all such objections, into con- 
sideration, or shall authorise a committee 
to consider the same and report thereon}; 
and unless it decides to abandon the pro- 
posed tax, shall submit such objections 
with its opinion thereon and any modi- 
fications proposed in accordance there- 
with, together with the notice and rules 
aforesaid to the State Government.” 
According to the Explanation to Sec. 75, 
in the case of lands the basis of valuation 
may be either capital or annual letting 
value. Schedule IL to the Act 
sets out the form of notice and the form 
is in these words: 

"Notice is hereby given to the inhabi- 
tants of the municipal borough of ........ ¢ 
that the municipality desire to impose the 
tax, rate, toll, octroi or cess (as the case 
may be) defined in the rules PoPaa in 
lieu of the tax known as the ss.essssssssses 
which is published at page ......... of the 
sanctioned rules. Any inhabitant of the 
municipal borough objecting to the pro- 
posed tax may, within one month from 
the date of this notice, send his objection 
in writing to the municipality, 


RULES, 


(The rules approved by the Municipa- 
lity under clause (e) of Section 75 are to 
be appended here.).” 


Thus, at the end of the notice the rules 
have to be appended. Under S. 76 the State 
Government, after it receives the rules 
together with notice and the rules and 
the objections and the opinion of the 
municipality regarding such objections, 
may either refuse to sanction the rules 
submitted under Section 75 or may re- 
turn them to the municipality for further 
consideration; or, if no objection or no 
objection which is in its opinion sufficient, 
was made to the proposed tax within the 
period prescribed under Section 75, may 
sanction the said rules without modifica- 
tion, or subject to such modifications not 
involving an increase in the amount to be 
imposed, or to such conditions as to the 
application within the municipal borough 
to any purpose or purposes of the Act 
specified in such conditions of the whole 
or any part of the proceeds of the tax, as 
it deems fit. Section 77 which is the mate- 
rial section for our consideration pro- 
vides : ; 
“Rules sanctioned under Section 76 
with the modifications and conditions, if 
any, subject to which sanction is given 
shall be published by the municipality in 
the municipal borough, together with a 
notice reciting the sanction and the date 


1981 


and serial number. thereof; and the tax 
as prescribed by the rules so published 
shall, from a date which shall be speci- 
fled in such notice and which shall not be 
less than one month from the date of 
publication of such notice, be imposed 
accordingly, and the proceeds thereof 
shall be applied by the municipality in 
accordance with all conditions, if any, 
subject to which sanction under Sec, 76 
was given.” 


Under clause (a) of the proviso to S. 77:— 


“A tax leviable by the year shall not 
come into force except on one of the fol- 
lowing days, namely, the first day of 
April, the first day of July, the first day 
of October or the first day of January in 
any year; and if it comes into force on 
any day other than the first day of April, 
it shall be leviable by the quarter till the 
first day of April then next ensuing.” 
Under clause (b) of the proviso te Sec- 
tion 77 :— . 

“On or before the day on which a 
notice is issued under this section, the 
municipality shall publish such further 
detailed rules as may be required, and 
as may have been approved by the State 
Government under clause (a) of the pro- 
viso to Section 58, prescribing the mode 
of levying, and recovering the tax there- 
in specified and the dates on which it’or 
the instalments, if any, thereof shall be 
payable.” i 
Clause (c) of the proviso is not material 
- for the purposes of this judgment. It may 
be mentioned that under Section 80 which 
occurs in the group of sections dealing 
with assessment and levy of rates on 
buildings or lands, it has been provided: 

“When the assessment Hst has been 
completed, the Chief Officer shall give 
public notice thereof and of the place 
where the list or a copy thereof may be 
inspected; and every person’ claiming to 
be either the owner or occupier of pro- 
perty included in the list, and any agent 
of such person, shall be at liberty to ins- 
‘pect the list and to make extracts there~ 
from without charge.” ` 
Under Section 81 (5) of the Act, the auth- 
enticated assessment list shall be deposit- 
_ ed in the municipal office, and shall there 
be open for inspection during office hours 
to all owners and occupiers of property 
entered therein or to the agents of such 
persons, and a notice that it is so open 
shall be forthwith published. It has been 
urged before us that regarding the rules 
mentioned in Section 17, namely, the 
rules, as finally sanctioned by the State 
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Government, there ıs no provision: simi- 
lar to Section 80 (in connection with as- 
sessment list) or Section 81 (5) (in con- 
mection with authenticated list). It must 
also be pointed out that under Sec. 102 
the State Government has been empower- 
ed to suspend levy of objectionable taxes 
and under Section 108 the State Gov- 
ernment has been empowered to require 
the municivality to impose taxes. Sec- 
tion 102 provides: 


“If it shall at any time appear to the 
State Government on complaint made or 
otherwise that any tax Jleviable by a 
municipality is unfair in its incidence or 
that the levy thereof or of any part there- 
of is obnoxious to the interest of the 
general public, it may require the muni- 
cipality, within such period as the State 
Government shall fix in this behalf, to 
take measures for removing any objec- 


‘tion which appears it to exist to the said 


tax; and if, within the period so fixed, 
such requirement shall not be carried in- 
to effect to the satisfaction of the State 
Government, it may, by notification in 
the Official Gazette, suspend the levy of 
such tax, or of such part thereof, until 
such time as the objection.thereto shall 
be removed.” 


It was urged before us that even after a 
tax has been imposed after following the 
procedure laid down in Sections 75, 76 
and 77 of the Act, it is open to the State 
Government to take action under Sec- 
tion 102 or Section 103 of the Act even 
though the imposition of the tax was 
after following the procedure and after 
obtaining the sanction of the State Gov- 
ernment, ` 

7. It may be mentioned at the present 
stage that in the Bombay District Muni- 
cipalities Act of 1901, Section 90 corres- 
ponds to Section 75 of the Municipal 
Boroughs Act, Section 62 corresponds to 
Section 77 of the Municipal Boroughs 
Act. Section 84 corresponds to Section 80 
of the Municipal Boroughs Act and Sec- 
tion 85 corresponds to Section 81 (5) of 
the Municipal Boroughs Act. As regards 
the Gujarat Panchayats Act, Rule 3 (b) 
of the relevant rules corresponds to Sec- 
tion 75 of the Municipal Boroughs Act, 
and Rule 4 corresponds to Section 77 of 
the Municipal Boroughs Act. As regards 
Gujarat Municipalities Act, 1963, being 
Gujarat Act 34 of 1964, Section 101 cor- 
responds to Section 75 of the Municipal 
Boroughs .Act, Section 108 corresponds 
to Section 77 of the Municipal Boroughs 
Act, Section 107 corresponds to Sec- 
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tion 80 of the Municipal Boroughs Act, 
and Section 108 (5) corresponds to Sec- 
tion 81 (5) of the Municipal Boroughs 
Act. Thus it is obvious that for dif- 
ferent local self Government bodies gov= 
erned by different Acts, namely, the Bom- 
bay District Municipalities Act of 1901, 
Bombay : Municipal Boroughs Act, 1925, 
the Gujarat Municipalities Act, 1963 
and the Panchayats, either Nagar Pan- 
chayats or Village Panchayats, under 
the Gujarat Panchayats Act, the pattern 
for imposition of taxes and the proce- 
dure before imposition of tax, is the same 
in all cases. > 


8 We may point out at this stage 
that Mr. A. H. Mehta for the appellant 
Municipal Corporation has cited a num- 
ber of authorities of the Supreme Court 
as regards the approach which the Courts 
should adopt in cases of this kind. . Since 
Section 77 of the Municipal Boroughs 
Act with which we are concerned uses 
the word “shall” regarding the publica- 
tion of-the- sanctioned rules. together 
with the -notice mentioned in that sec- 
tion, a great deal of argument was agd- 
_vanced before us as to whether this re- 
. quirement is mandatory or directory and 
- a number of authorities have been cited 
before us as to under what circum- 
stances a particular provision should be 
- interpreted by the Courts as mandatory 
or directory even though the word 
“shall” has-been used by the Legislature. 
In . Hiralal] Agrawal. v. Rampadarath 
Singh, ATR 1969 SC 244, Shelat. J. speak- 
ing for the Supreme Court has pointed 
out at page 252: 

seindah the question whether a parti- 
bia provision of a statute which on the 
face of it appears mandatory inasmuch 
as it used. the word ‘shall’ is merely 
directory cannot be resolved by laying 
down any general: rule and depends up- 
on the facts of each case and for that 
purpose the object of the statute in mak- 
ing the cove is the deternninina fac- 
tor. n; 7 
Again, in Govind Lal Chagen Lal Patel 
v. The Agricultural Produce Market 
- Committee, AIR 1976 SC 263, Chandra- 
chud J.; as he then was, has pointed out 
in paragraph 13 at page 267 after citing 
from Crawford on ‘Statutory Construc- 
mor 

NERS. the governing factor is the 
mes and intent of - the legislature, 
which should be gathered not ‘merely 
from the words used by the legislature 
but from:-a variety of other circum- 
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stances and considerations, In- other 
words, the use of the word ‘shall’ or 
‘may’ is not conclusive on‘ the ‘question 
whether -the particular. requirement of 


law is mandatory. or directory. But the 


circumstance that the legislature has 
used a language. of compulsive force- is 
always .of great relevance and in the 
absence of anything contrary in the con- 
text indicating that a permissive ` inter- 
pretation is permissible, the“ statute 
ought .to be. construed.as peremptory. 
One of the fundamental rules of inter- 
pretation is that if the words of a statute 
are themselves precise and ‘unambiguous, 
no more is necessary than to expound 
those words in their natural and ordinary 
sense, the words themselves in such case 
best declaring the intention of the legis- 
lature.” 


= 


‘Again, in Murarilal Mahabir Prasad Ve | 


B. R. Vad, AIR 1976 SC 313, Chandra- 
chud J., as he then was, speaking for the 
majority of the learned Judges who de- 
cided the matter, observed in paragraph 
29 at-page 322 of the report: - 


“The true implication of. the principle 
that-a taxing statute must be construed 
strictly is often- misunderstood and the 
principle is unjustifiably extended be- 
yond the legitimate field of its operation. 
Indeed, the more . well expressed the 
principle as in Cape Brandy case: ( (1921) 
12 Tax Cas 358) greater the reluctance 
to see its limitations. In that famous 


passage marked by a. happy turn of. 


phrase, Rowlatt J. said ‘there is no pre- 
sumption as to.a tax.’ There is no equity 
about a tax in the sense that a provision 
by which a tax-is-imposed has to be 
construed strictly, regardless of the hard- 
ship that such a construction may cause 
either to the treasury or to the tax- 
payer. If the subject falls squarely 
within the letter of law he must be tax- 
ed, howsoever inequitable the con- 
sequences may appear to the judicial 
mind, If the Revenue seeking to tax 


_ cannot bring the subject within the let- 


ter of law, the subject is free no matter 
that such a construction may cause seri- 
ous prejudice to the Revenue. In other 
words, though what. is called equitable 
constru: 


ction may be admissible in rela- ` 


tion to other statutes or other provisions 
of a taxing statute, such a construction 
is not admissible in the interpretation of 
Serene or, asing- provision of-a sax 
ing statute”. 


Really speaking this R R of the Sup- 
reme Court where the earlier decision of 


r 


1981 


the Supreme Court in Gursahai Saigal v. 
Commr. of L-T., AIR 1963, SC 1062 was 
followed is not of much assistance to us 
in the present case because we are not 
concerned with the construction of a tax- 
ing statute as such but we are concerned 
with the approach to the construction of 
a section like Section 77. 


9. Mr. A. H. Mehta for the Appellant 
Municipal Corporation has very strongly 
relied upon the observations of the Sup- 
reme Court particularly from the judg- 
ment of Krishna Iyer J. in D. R. Venka- 
tachalam v. Dy. Transport Commissioner, 
ATR 1977 SC 842. The observattions on 
which he has relied are to be found in 
paragraphs and 8 and 9 of the judgment, 
In pateetepl 8 Krishna Iyer. J. has ob- 
served: 


“Public law, in our piebald economy 
and pulralist society responds to societal 
challenges and Constitutional changes. 
To miss the ideological thrust of our 
Constitution and the economic orienta- 
tion of our nation while construing legis- 
lation relating to public’ law and 
scanning them for their validity is to 
fail in understanding the social philo- 
sophy that puts life and meaning into 
the provisions of the Act. The law, be- 
ing realistic, reckons with the socialist 
sector covering State and co-operative 
enterprises.” 


Paragraph 9 deals ‘with the special facts 
_ of that case and hence though consider- 
able reliance was placed by, Mr.. Mehta 
on Paragraph 9, we will not deal with 
the contents of that paragraph which 
deal with controversies regarding the ad- 
visability of Government-owned tran~ 
sport service as against private operators, 


10. In Sunil Batra v. Delhi Ad- 
ministration, AIR 1978 SC 1675, Krishna 
Iyer J. speaking for the Supreme Court 
has observed in paragraph 38 at page 
1686: ‘ 


“Constitutional deference to the Legisla- 
ture and the democratic assumption that 
people’s representatives express the wis- 
dom of the community lead courts into 
interpretation of statutes which preserves 
- and sustains the validity of the provi- 
sion. That is to say, courts must, with 
intelligent imagination, inform them- 
selves of the values of the Constitution 
and, with fundamental flexibility, ex- 
ploré the meaning of meanings to - ‘adopt 
that construction which humanely con- 
stitutionalizes the statute in question. 
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terpret the words'in Séctions 30 and 56 
of the Prinsons Act and the paragraphs 
of the Prinsons Manual in such manner 
that while the words belong to the old 
order, the sense radiates the new order.” 
It may be pointed out that the question 
of the principles to be adopted in decid- 
ing whether a particular provision of the 
law is mandatory was considered on the 
facts of the case by the Supreme Court 
in Union of India v. H. P. Chothia, AIR 
1978 SC 1214 but in that case the ques- 
tion was merely of application of the 
well-known principles mentioned above 
to the facts of that particular case. It 
may be pointed out that in Raza Buland 
Sugar Co. Ltd. v. The Municipal Board, 
Rampur, ATR 1965 SC 895 the Supreme 
Court was concerned with a case where 
the provision was of a taxing statute 
similar to Section 75 of the Bombay 
Municipal’ Boroughs Act, that is, with 
what has been described as a stage pre- 
liminary to the ‘imposition of the tax. 
This decision of the Supreme Court in 
Raza Buland Sugar Co.’s case and other 
decisions of the Supreme Court available 
till that time were considered by a Divi- 
sion Bench of this High Court consisting 
one of us (Divan C. J.) and P, D. Desal 
J. in Gokaldas Amarshi v. Porbandar 
City Municipality, (1971) 12 Guj LR 603: 
(1971 Tax LR 684). In that case the 
Court was concerned with the provisions 
of Section 60 of the Bombay District 
Municipal Act, 1901 equivalent to Sec- 
tion 75 of the Bombay Municipal 
Boroughs Act. After considering the de- - 
cision of the Supreme Court in Raza- 
Buland Sugar Co’s case (supra) and the 
decision in the Municipal Board Hapur 
v. Raghavendra Kripal, AIR 1966 SC 693 
and also the decision of the Supreme 
Court in’ Pioneer Motors v. Nagercoil 
Municipal Council, AIR 1967 SC 684, the 
following principles’ were culled out as 
emerging from the three decisions of the 
Supreme Court, namely: (1) The notifica- 
tion of the proposal to levy a particular 
tax is mandatory and (2) the manner of 
publication of such notice is directory 
and if the. actual notice as published 
substantially complies with the require- 
ments of law they can be said to be com- 
plied with and the publication will be 
considered proper publication. It may 
be pointed out that in Special Civil Ap- 
plication No, 1213 of 1967 decided by one 


of us (Divan C. J.) and P. D. Desai J. on 
April 22, 1970* in the case of Lalitaben v, 


*Renorted in ILR (1970) Gui 701 - 
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Keshod Nagar Panchayat, the same two 
principles were culled out and the - de- 
cision in Sitapur Municipality v. Prayag 
Narain, AIR 1970 SC 58 was also taken 
into consideration. It is obvious that what 
has been referred to in the taxt books on 
jurisprudence and in the text books on 
interpretation of statutes as purposeful 
interpretation requires that so far as 
Section 75 of the Bombay Municipal 
Boroughs Act is concerned, when the re- 
quirement of that section is to publish 
the rules with a view to inviting object- 
ion, that provision must be read: as 


mandatory,. though provisions regarding . 


the manner of publication of the propos- 
ed rules may be considered to be direc- 
tory. In the case of Section 77 of the 
Bombay Municipal Boroughs Act, the 
stage which is dealt with is after -the 
proposed rules together with obiection 
raised by citizens or. tax-payers who are 
going to be affected if no such. objections 
have been filed. have been considered by 


the State | Government and the 
State Government has sanction- 
ed the rules subject to such 


modifications, if. any, as it has thought 
proper. Therefore, the observations of 
the Supreme Court in the different cases 
mentioned above regarding mandatory or 
directory provisions are not strictly re- 
levant for the purposes of the case be- 
fore-us. It may be -pointed out that in 
Special Civil Application No. 1127 of 
1970 decided on July 13, 1976, J. B. 
Mehta J. sitting singly has dealt with a 
situation arising under the Gujarat Pan- 
chayats Act, Rule 3 (b) and Rule 4, In 
that case it was found that Rule 4 itself 
prescribed the mode of publication and 
on the affidavit-in-reply filed in that case 
the learned Judge found that there was 
proper publication and substantial com- 
pliance with the terms of Rule 4 of the 
relevant Panchayat Rules. Under that 
Rule— : ; 


“Where a Panchayat so decides to levy 
a tax or fee, the rules in that part of 
these rules which relate to such tax or 
fee, together with the notice stating the 
tax or fee to be levied and the rate 

thereof shall be published by it by af- 
' fixing copy thereof in the office of the 
Panchayat. The fact of such publication 
shail, as soon as may be, be announced 
either by beat of drum in the gram or 
nagar or by affixing it at some conspicu- 
ous places in the gram or nagar or by 
publishing it in at least one local Gujarati 
newspaper circulating in the area of the 
Panchavat?? ` i rede : 
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And it was found that there. was proper 
publication and it must be noted that in 
Rule 4 what was required was that the 
factum of publication was to be announce- 
ed in the particular manner laid down in 
the rule. Therefore, the problem which 
has arisen before us was not before 
Mehta, J. in Special Civil Application 
No. 1127 of 1970. It may be mentioned 
that a Letters Patent Appeal against that 
decision had been filed, being Letters 
Patent Appeal No. 218 of 1976, and the 
Division Bench consisting of A. D. Desai 
and A. M. Ahmadi. JJ. dismissed that 
Letters Patent Appeal on September 7, 
1976. In Special Civil Application 
No. 1869 of 1972 decided by A. D. Desai J. 
on February 28, 1977. the question arose 
under Section 103 of the Gujarat Panch- 
ayats Act. That section, as we have 
pointed out earlier, is equivalent to Sec- 
tion 77 of the Bombay Municipal 
Boroughs Act. In that case it was found 
that the Municipality itself had not fixed 
the date from which the increased octroi 
duty prescribed by the rules should come 
into force but the said date was fixed by 
the Chief Officer of the Municipality and 
as the power to fix the date from which 
the new octroi duty was to come into 
force vested only in the Municipality and 
in no other officer, the imposition . of 
octroi duty was not in ‘compliance with 
Section 103 of the Gujarat Municipalities 
Act.. Against this decision of the learned 
single Judge, Letters Patent Appeal’ 
No, 49 of 1977 was filed by the Municipa- 
lity. The appeal was decided on July 30, 
1979* by the Division Bench consisting of 
S. H. Sheth J. and one of us (G. T. Nana- 
vati, J.). The Division Bench dismissed 
the Letters Patent Appeal. It may be 
pointed out_that the Division Bench in 
that case disagreed with the view of the 
single Judge of this Court 
N. H. Bhatt, J. in Palitana Nagarpalika v. 
Arisa Bhuvan Jain Dharamshala, 20 Guj 
LR 24 : (AIR 1979 Guj 140). The learned 
single Judge. in -Palitana , Nagarpalika’s 
case was concerned with the interpreta- 
tion of Section 103 of the Gujarat Munici- 
palities Act. We may point out that the 
point which arose in that case was re- 
garding the period of one month which 
must elapse between the date of publica- 
tion of the notice and the rules coming 
into force. N. H. Bhatt, J. had taken the 
view that even if the rules had to be 


brought into force they came into force 
on the date of the publication of the 


*Reported in (1980) 21 Gui. L:. R. 815. 
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notice of those rules. It was therefore 
evident that no date was.required to be 
mentioned as the date on which the rules 
would come into force. The Division 
Bench disagreed with the view of N. H. 
Bhatt, J. in that case, It may be pointed 
out that so far as the problem in Bhav- 
nagar Municipality’s case (AIR 1970 Guj 
53) regarding increase of octroi duty was 
concerned the same was totally different 
from the question that arises for our 
determination in the present case, 


11. In the group of six special civil 
applications, namely, Special Civil Ap- 
plications Nos. 221, 278, 279, 280, 281 and 
282, all of 1966, decided by a common 
judgment by the Division Bench consis- 
ting of Bakshi and B. G. Thakore, JJ. on 
October 23, 1967, the question of imposi- 
tion of octroi duty was gone into. It was 
the imposition of octroi duty by 
Grampanchayat and it was in the context 
of Rule 3 (b) that the question was con- 
sidered by the Division Bench. As point- 
ed out earlier, Rule 3 (b) is equivalent 
to Section 75 and hence the observations 
in that judgment are not really helpful 
for the purposes of this judgment. 


12. In Second Appeal No. 135 of 1964 


decided by M. U. Shah, J. sitting single 
on July 18, 1970, one of the questions 
before M. U. Shah, J. was in connection 
with Section 62 of the Bombay District 
Municipalities Act equivalent to Sec- 
tion 77 of thé Bombay Municipal 
Boroughs Act. In that case the only 
material observation was: 


“The learned District Judge has con- 
sidered the question of compliance of the 
provisions of Sections 60 and 62 of the 
Act in detail in his judgment and for the 
reasons stated with which I am in agree- 
ment, the mandatory provisions must be 
held to have not been complied with It 
cannot be disputed that the compliance 
with. the provisions is mandatory. Unless 
there has been full.compliance with the 

provisions of law authorising the tax, the 
Hability of the subject as regards the 
payment of tax cannot arise.” 
In our opinion, the observations . of 
M. U. Shah J. in that case were purely 
on the facts as found in that case. In so 
far as he purports to say that the provi- 
sions of Sections 60 and 62 of the Bom- 
bay District Municipalities Act are man- 
datory, they must be read as departing 
from the principle laid down by the Sup- 
. reme Court in Raza Buland Sugar Co.’s 
ease (AIR 1965 SC 895) (supra) 
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gards Section 60 it is only publication of 
the rules which.is mandatory and not 
the mode of publication, even if there is 
a prescribed mode. So far as the provi- 
sions of Section 62 are concerned, we 
have got passing observations in some 
cases that those provisions are manda- 
tory. It may be pointed out that in the 
Dhrangadhra Chemical Works Ltd. v. 
State.of Gujarat, AIR 1973 SC 1041, the 
Supreme Court was directly concerned 
with the provisions of Section 60 of the 
Bombay District Municipalities Act. In 
that case it was found that the Munici- 
pality had passed a resolution enhancing 
the rate of octroi without framing any 
Tules for that purpose. In the context. of 
those facts, in paragraph 14 at page 
1044, Mathew J. has. observed 

“We do not think that the mandatory 

provisions of Sections 60 to 62 for im- 
posing a tax have been complied with in 
the case”, 
Therefore it is obvious that even though 
it is an obiter dictum of the Supreme 
Court and the Supreme Court has ob- 
served that the provisions of Section 62 
of the Bombay District Municipalities 
Act equivalent to Section 77 of the Bom- 
bay Municipal Boroughs Act are manda- 
tory, but we do not propose to place sole 
reliance on this judgment of the Sup- 
reme Court. 

13. We may also observe that there 
are other decisions of the Gujarat High 
Court where observations regarding the 
mandatory character of the provisions 
similar to the provisions in Section 77 
of the Bombay Municipal Boroughs Act 
have been made. In Saurashtra Iron 
Foundry & Steel Works Pvt. Ltd. v. 
Bhavnagar Nagarpalika, (1970) 11 Guj LR 
351: (AIR 1970 Gui 53), the Division 
Bench consisting of Bakshi and D. A. 
Desai JJ. was concerned with the provi- 
sions of Sections 99, 101, 102 and 103 of 
the Gujarat Municipalities Act, 1963. At 
page 356 in paragraph 7 it has been 
mentioned that the machinery provided 
by Sections 101, 102 and 103 which pro- 
vided for obligatory steps which have 
to be taken from the beginning, that is, 
from the selection of the tax which is to 
be imposed to the publication of the date 
from which the tax could effectively be 
levied; all these different mepe” are said 
to be obligatory steps. 


14. In the Municipal Corporation of 
the City of Ahmedabad v. Jhavari 
Keshavlal. Lallubhai, (1965) 6 Gui LR 228, 
a Division Bench consisting of Bhagwati 
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J., as he then was, and Vakil J. was de- 
aling with the provisions of Sections 75, 
76 and 77. .of -the Bombay Municipal 
Boroughs Act and there Bhagwati Ji 
speaking for the Division Bench has ob- 
served in paragraph 4 at. page 238: -’ 

“After the: sanction is received from 
the Government Section 77 requires that 
the sanctioned rules must be published 
by the Municipality together with a no- 
tice reciting the sanction’ and the date 
and serial number thereof ‘and while pub- 
lishing the rules the Municipality has 
also to specify the date from which the 
rules shall come into: force.” s 
And it has been observed . in paragraph 
22: 

Wesss before a Municipality can im- 
pose a tax, it -must comply with the pro- 
cedure set out in Sections 75, 76 and 77 
and it is only after that procedure is 
complied with by the passing of the re- 
solution selecting the tax and the ap- 
proval of the Rules: prescribing the tax 
and the sanction of the . Government to 
the Rules so approved; that the Munici- 
pality can impose the tax. Such imposi- 
tion’ can be made only by. following the 
procedure set out in Sections 78 to 8I 
read with Sections 82- and 84. There can 
be no taxation unless the procedure set 
out in these sections is complied with...”. 
It must be pointed out that these obser- 
vations are general and. are merely sett- 
ing out the effect of the provisions of the 
sections in general terms rather than lay- 
‘ing down exact interpretations of Sec- 
tion 77. In Dalpatbhai Hemchand v. The 
Municipality of Chansma. .(1967) 8 Guj 
LR 225.: (ATR 1968 Guj 38) a Division’ 
Bench consisting of Miabhoy, C. J. and 


J. B. Mehta, J. was dealing with provi- 


sions inter alia of Sections 60, 61 and 62 
of the Bombay District . Municipal Act 
Miabhoy, C. J. has in paragraph” 12 at 
page 247 set out the scheme of . the 
different sections: and at page 259 it has 
been observed :— 

“The Municipality is. required to pub- 
lish the rules with a notice,- on and 
from which the tax- will be leviable. 
Clause (b) also requires the municipality. 
to frame rules in regard to matters men- 
tioned inthe fourth-topic, i e, clause Gy 
of Section 46.” 

Again in this case- -the PE is’ only 
a passing observation in this connection. 


15. We may point out that a problem 
similar to the problem’ before ` us -arose 
before the: learned : Judges of::' the 
Ratasthan High Court in Chuni Lal. v. 
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The-Muhicipal’ Board,’ Shri Madhopur, 
ILR: (1956) 6 Raj ‘568 -where- the two 
learned Judges,’ - namely, Bapna and 
Ranawat, JJ. differed régarding the pub- 
lication after -the ‘rules were’ sanctioned 
by the State Government and the main 
question: was whether the publication in 
that case was sufficient to comply with 
the publication required by-the Rajasthan 
Town, Municipalities Act, Section 62 equi“ 
valent. tò Section 77 ‘of “the ‘Bombay 
Municipal’ Boroughs Act. ‘There Bapna, J, 
was.of the view that it was not sufficient 
compliance regarding publication where- 
as Ranawat, J. held that there was suff- 
cient publication. In view of the difference 
between the two learned Judges the 
matter was placed-before the third learn- -` 
ed Judge Sharma, J. and he agreed with 
Bapna, J. and-it was held by the. two 
learned Judges that the sanctioned rules 
did not receive publication in accordance 
with the provisions of Section 62 of the 
Rajasthan Town Manietpelities Act, 1951. | 


16. In Our opinion, the correct ap~ 
proach in‘ all these interpretations-is to 
ascertain firstly the stage at which the ` 
particular, rules require ‘to be published. 
The stage of Section 75 is altogether 
different from the stage of Section -77 and 
an analysis of Section 77. of the: Bombay 
Municipal Boroughs -Act reveals that the 
rules sanctioned by, the State, Govern- 
ment-have to be published: by-the :Muni- 
cipality in the municipal. borough , and 
they have to be published together with 
a notice reciting the date of sanction and 
the serial number thereof and the tax as 
prescribed by the rules so published shall, 
from a date ‘which shall be specified in 
such notice and which shall not be less 
than öne month from the date of publi- 
cation ‘of such notice, be imposed ac- 
cordingly. It is only if the requirements 
of Section 77 are satisfied, namely, that 
the rules are published: and ‘the notice 
reciting the factum of the sanction and 
the date -and serial number of the sanc- 
tion by: Government and also setting ‘out 
the date from which the rules are ta 
come into force, such date not being less 
than one month from the, date of publica- 
tion of such notice, and only if thé two 
thirigs: are published and the rules- and 


notice are published in this. manner, that 


the tax as prescribed by” the rules sanc- 
tioned-by Government can be imposed, 
because: -the’ words ` are- ““tax.......-shall 
be imposed accordingly.” It mist not be.: 
lost sight of thaf‘Section 77 occurs in -the 
group of sections ‘déaling with imposition 
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of tax. It has been pointed out...by 
Supreme Court _ in: . Bhinka’ v, - Charan 
Singh, AIR 1959 SC 960 at p. 966:. 

“ "The headings prefixed to -sections 
or sets of sections in some modern statu- 
tes are regarded as preambles to those 
sections. They cannot control the plain 
words of the -statute but they may ex- 
plain ambiguous words,’ 

Tf there is any doubt in the interpreta- 
tion of the words in the section, the 
heading certainly helps us to resolve that 
doubt.” 

And therefore we must take note of the 
fact that Section 77 is one of the group 
of sections which deals with imposition 
of tax. It in terms provides that rules so 
published will prescribe the tax and the 
tax as prescribed by the rules so publish- 
ed shall be' imposed accordingly, “ac- 
cordingly” inthis context means from the 
date mentioned in the notice which must 
accompany the publication of the rules. 
Therefore what is required to be publish- 
ed principally under Section 77 are the 
rules and the rules have to be published 
together with the notice containing re- 
citals mentioned in Section 77. In our 
opinion, before the tax can be said to be 
validly. imposed, publication of the rules 
together with the notice mentioned in 
Section 77 is a condition precedent, It is 
not a question of a mandatory provi- 
sion or a ‘non-mandatory provision so far 
as Section 77 is concerned. It is a condi- 
tion precedent to the imposition of tax 
that the rules sanctioned -by the State 
Government must be published, They 
must be so published together with the 
notice containing the recitals mentioned 
in Section 77 and it is only on the pub- 


lication of the rules together with the. 


notice that the tax prescribed by the 
rules so published shall be imposed. 
Therefore, in our opinion, the only ques- 
tion that has to be asked where the qués- 
tion under Section 77 of the Bombay 
Municipal Boroughs Act arises or under 
similar other enactment arises, is whether 
the condition precedent to the imposition 
of the tax is satisfied or not, 


17. It is a trite saying that a tax can 
only be levied if it is in accordance with 
law and no tax can be collected if it is 
not imposed in accordance with law. 


18. In Khub’ Chand v. State of 
` Rajasthan, AIR“ 1967 SC 1074, the 
Supreme Court was concerned with the 
provisions of the Rajasthan Land Acquisi~ 
tion Act and it has been pes out that 
in that particular case: 
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“Indeed, the wording of ‘Section 4 (2) 
of.the Act leads to the same conclusion. 


It:says, ‘thereupon it shall be lawful for 


any officer, generally or specially auth- 
orised by the Government in this behalf, 
and for his servants and workmen to 
enter upon and survey and take levels of 
any land in such locality...... *, The ex- 
pressions ‘thereupon’ and ‘shall be law- 


. ful’ indicate that unless such a public 


notice is given, the officer or his servants 
cannot ‘enter the land. It is a necessary 
condition for the exercise of the power 
of entry. The non-compliance with the 
said condition makes the entry of the 
officer or his servants unlawful. On the 
express terms of sub-section (2), the offi- 
cer or his servants can enter the land to 
be: acquired only if that condition is com- 
plied with.” 


In the instant case before us the word 
“accordingly” is used in Section 77 while 
speaking of imposition of the tax, name- 
ly, that the tax so prescribed by rules 
shall be imposed accordingly, that is 
from the date mentioned in the notice 
and in accordance with the notice but it 
is only if both the rules as well as the 
notice specified in Section 77 are publish- 
ed that the tax can be imposed and the 
word “accordingly” in this connection 
has a very important role to play. 


. 19. At this stage it would be useful 
to refer to the observations of Scott L. J. 
in the well known case of Blackpool Cor- 
poration v. Lockar, (1948) 1 KB 349. It has 
been pointed out by Scott, L. J. that : 


“The maxim that ignorance of the law 
‘does not excuse any subject represents 
the working hypothesis on which the 
rule of law rests in British democracy. 
That maxim applies in legal theory just 
as much to written as to unwritten law,’ 
i.e. to statute law as much as to common 
law or equity. But the very justification 
for that basic maxim is that the whole of 
our law, written or unwritten, is acces- 
sible to the public — in the sense, of 
course, that, at any rate, its. legal - ad- 
visers have access to it, at any moment, 
as-of right. When a Government Bill is 
brought before Parliament in a form 
which, even in regard to merely executive 


‘or administrative matters, gives a wide 


and unlimited discretion to a minister, 
and objection is made, the answer is 
sometimes given that the- minister may 
be trusted by the House to use his powers 
with a wise and reasonable discretion.” 
It is to inform the general public of the 
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law by which they are bound that the 
publication of the delegated legislation is 
as essential as publication of the statute- 
made law. Evershed, L. J. has also point- 
ed out that publication is necessary sa 
that public servants may not be exposed 
to the charge of inadequate and unfair 
representation from which they are 
entitled to be protected. It was pointed 
eut that those who, 
policy of secrecy — if such policy there 
be — lay on the officers the injunction 
against disclosure, and require them, 
instead, to make brief summaries in their 
correspondence of the complexities of the 
material documents, expose them inevit- 
ably to the charge of inadequate and un- 
fair representation from which they are 
entitled to be protected. 


20. As far back as 1952 the Supreme 
Court has pointed out in Harla v. The 
State of Rajasthan, (1952) 3 SCR 110: 
(AIR 1951 SC 467) that natural justice 
requires that before a law can become 
operative it must be promulgated or pub- 
lished. It must be broadcast in some re- 
cognisable way so that all men may know 
what it is, or at least there must be some 
special rule or regulation or customary 
channel by or through which such 
knowledge can be acquired with the ex- 
ercise of due and reasonable diligence. 
And the test mentioned by the Supreme 
Court is whether any citizen can acquire 
with the exercise of reasonable dili- 
gence knowledge of the law in ques- 
tion. Bose, J. speaking for the Supreme 
Court observed at page 112: 


“In the absence of any special law or 
we are of opinion that it would 

be against the principles of natural jus- 
tice to permit the subjects of a State to 
be punished or penalised by laws of 
which they had no knowledge and of 
which they could not even with the ex- 
ercise of reasonable diligence have ac- 
quired any knowledge, Natural justice re- 
quires that before a law can become 
operative it must be promulgated or pub- 
lished. It must be broadcast in some re- 
cognisable way so that all men may 
know what it is: or, at the very least, 
there must be some special rule or regu- 
lation or customary channel by or 
through which such knowledge can be 
acquired with the exercise of due and 
reasonable diligence. The thought that a 
decision reached in the secret recesses of 
a chamber to which the public have no 
access and to wich even their accredited 
tepresentatives have no access and of 
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which they can normally know nothing, 
can nevertheless affect their lives, liberty 
and property by the mere passing of a 
Resolution without anything more is 
abhorrent to civilised man. It shocks his 
conscience. In the absence therefore of 
any law, rule, regulation or custom, we 
hold that a law cannot come into being 
in this way. Promulgation or publication 
of some reasonable sort is essential.” 


21. We may mention that Exhibit 182 
on the record of this case is a copy of the 
bys-laws of Rajkot Municipality regard- 
ing the mode in which publication of 
notices of Rajkot Municipality has to be 
made, Now, publication of a notice is 
one thing whereas publication of rules of 
the Municipality is another and barring 
Exhibit 182, the bye-laws regarding the 
manner of publication of public notices, 
there is nothing before us to show the 
prescribed manner of publication of 
Rules, It may be pointed out 
that only the public notice 
which has been brought on record 
is the notice published in the issue of ‘Jai 
Hind’ Gujarati Newspaper published 
from Rajkot. In the issue of November 28, 
1964 a notice was published stating that 
the rules of Rajkot Borough Municipality 
for levy of rates and tax on buildings 
and lands had been sanctioned by the 
State Government. The date and number 
of sanction of Gujarat Government have 
been mentioned in the notice and it was 
also mentioned in the notice that it was 
resolved by the Municipality to bring the 
rules into force with effect from January 
1, 1965. Then it was mentioned in the 
notice: “These rules can be inspected at 
the office of the Municipality on all days 
other than holidays during office hours. 
Moreover copies of the rules can be pur- 
chased at the Municipal Office.” It is thus 


- clear that before this notice appeared in 


‘Jai Hind’ on November 28, 1964, tha 
rules were published in the sense that 
they were placed before the public and 
the public was informed by the notice 
that the rules had not enly been publish- 
ed but anybody wishing to check up the 
rules can go to the office of the Munici- 
pality and even buy a copy of the rules 
if he so wanted. If the rules had not been 
published by that time, copies of the 
notice could not have been made avail- 
able for sale or for inspection. Since no’ 
mode has been prescribed for publication 
of the rules and since any person with 
reasonable diligence could have acquaint- 


ed himself with the contents of the rules 
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- by going to Municipal Office and perus- 
ing the rules there or by. buying a copy 
of the rules, it is clear that the require- 
ment of publication of the rules set out 
in Section 77 of the Bombay Municipal 
Boroughs Act was satisfied in the instant 
case. We must reiterate that under Sec- 
tion 77 publication of the rules is a con- 
dition precedent. The condition precedent 
of the notice reciting the factum of sanc- 
tion and the date and serial number there- 
of has been shown to have been satisfied 
in the instant case. In our opinion, when- 
ever a question arises whether a tax or a 
fee prescribed by a municipal statute like 
the Bombay Municipal Boroughs Act is 
properly imposed or not and the 
challenge is on the ground of various 
steps leading to the imposition of the tax, 


the Court has to ask itself 
as to the stage relating to 
which the dispute was raised. If 


the stage in- question is at the stage of 
proposal for a tax, the entire rules must 
be published together with notice and ap- 
pended to the notice mentioned in 
Schedule II to the Act or similar notice 
mentioned in other provisions of law. 
That is the mandatory provision because 
if the proposal to levy tax or rate or fee 
in question is not properly broadcast, 
objections cannot be put forward to the 
proposed levy by the citizens concerned 
and their rights would be prejudicially 
affected without getting an opportunity 
to put forward their objections. Even at 
that stage, however, it is the publication 


which is mandatory and not the manner. 


of publication. The manner of publication 
would be directory as discussed in Raza 
Buland Sugar Co.’s case (AIR 1965 SC 
895) (supra) and other decisions of the 
Supreme Court mentioned above, The 
cases have been summarised by the Divi- 
sion Bench in Porbandar Municipality’s 
case, (1971) 12 Guj LR 603: (1971 Tax 
LR 684) (supra). However, if the question 
is of the subsequent stage, namely, after 
the rules have been sanctioned by the 
Government, the Court has to ask itself 
the question whether the condition prece- 
dent to the imposition of tax has been 
satisfied or not. If the mode of publica- 
tion is mentioned, the mode of publication 
again in the context of publication of the 
sanctioned rules would be ‘directory and 
the Court will have to examme whether 
the mode of publication has been pre- 
scribed and has been substantially compli- 
ed with or not. But if there is no pre- 
scribed mode of publication’ of the rules 
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sanctioned by the State Government, then 
the only question that the Court has to 
ask itself is whether the rules were 
placed before the public im such a 
manner that any citizen could with 
reasonable diligence have acquired 
knowledge of the contents of the rules. 
Barring these tests of reasonable dili- 
gence and putting before the public for 
its knowledge, no other requirement need 
be satisfied if there is no prescribed mode 
of publication. of Rules. 


22. Before parting with this case we 
may point out that a Full Bench of the 
Allahabad High Court in Hira Lal v. Dis- 
trict Magistrate, Etah, ILR (1975) 2 All 
70 : (1975 All LJ 419) has pointed out 
that in the context of the U. P. Munici- 
palities Act the date of the notification 
in the context of elections for councillors 
would not be the date when the notifica- 
tion was drawn up but it would be the 
date when the Gazette containing it was 
published and on the facts of that parti- 
cular case, since the Gazette was publish- 
ed on 24th September 1976, the date fix- 
ed for filing nomination papers was not 
after four days of the date of the notifica- 
tion, The Allahabad High Court has point- 
ed out on the examination of all materials 
in that particular case that publication 
means bringing to the notice of all con- 
cerned through prescribed manner the 
contents of the notification or the matter 
which was required to be published. 


23. Our conclusions are as follows: 


(1) As regards Section 75 of the Act the 
decision in (1971) 12 Guj LR 603 : (1971 
Tax LR 684) -(supra) has correctly culled 
out the principle from the decision of the 
Supreme Court and the test to be appli- 
ed is that the publication of the proposal 
to levy a particular tax is mandatory, but 
the manner of publication of such notice 
is directory and if the mandatory notice 
as published on the facts of a particular 
case substantially complies with the pro- 
visions prescribing the mode of publica- 
tion, it will be proper publication. 


(2) As regards the provisions of Sec- 
tion 77, instead of saying that the provi- 
sions are mandatory it would be more 
correct to say that Section 77 lays down 
the conditions precedent to the imposi- 
tion of tax and if those conditions prece- 
dent regarding publication of the sanc- 
tioned rules and regarding publication of 
the notice setting out the recitals men- 
tioned in Section 77 are not complied 
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with, there cannot be said to be a legal 
imposition of tax. However, even in the 
context of Section 77, if there is a pre- 
scribed mode of publication of the rules, 
the question of. substantial compliance of 
_ {these rules will have to be examined ‘on 
_|the facts of the particular case. If there 
is no prescribed mode of - publication of 
the rules then the test to be applied is 
whether the rules were made known to 
the public and thé publication was such 
that any citizen with reasonable diligence 
could have obtained knowledge of the 
contents of the sanctioned rules, 


24. In our opinion, in the instant case, 
the conditions precedent have been satis- 
fled since the publication was such that 
any citizen of Rajkot at the relevant time 
could with reasonable diligence have ob- 
tained knowledge of the contents of the 
rules. The point referred to us, and there- 
fore point No, 1 formulated at the time 
when Second Appeal No. 110 of 1978 was 


admitted, must be decided in favour of. 


the appellant Municipal Corporation and 
against the respondents in the sense that 
the answer must be that the provisions of 
Section 77 of the Bombay Municipal 
‘Boroughs Act were complied with in the 
instant case. The matter will now go 
back to the learned single Judge for be- 
ing disposed of in accordance with law 
and in the light of what has been stated 
in the above answer, ` 


25. The learned Advocate General “at 
this stage applies orally for leave to- ap- 
peal to the Supreme Court under Arti- 
cle 133 (1) (a) of the. Constitution, In our 
opinion, this application cannot be grant- 
ed at this stage’since there is no fimal 
judgment in this case so far as this 
second appeal is concerned as the other 
two points of law which were formulat- 
ed at the time when the second vaN 
was admitted have yet to be decided.’ 


Order accordingly. 


-> V. R. Pandya v, Taraben 


A.L R 
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l N. H. BHATT, J. 


V. R. Pandya, Petitioner v, Taraben 
Hansraj Amin and another, Opponents. 

Civil Revn. Appln. No, 1691 of 1979, 
D/- 25-2-1980.% |... 

Civil P. C. (5 of 1908), ò. 17, B 1 (d) 
— Refusal to grant time to appoint an- 
other lawyer — However. Court itself’ 
not in a position to take case on that day 
— Refusal beld resulted in miscarriage 
of justice. 

O. 17, R. E E E E TA 
ease should be proceeded with on the 
date fixed. Cl. (d) of the proviso append- 
ed to sub-rule (2) of R. 1 of O. 17, how- 


‘ever, lays down that if the pleader of 


the party is ill or is unable to conduct 
‘the case for any reason other than ‘his 


being engaged in-another court, the court 


shall not grant adjournment, So, under 
that clause, the Court was within its 
right in not granting an adjournment, 
but there is a further provision in the 
cL (d) itself, which says that the court 


-should examine whether the party ap- 


plying for adjournment can possibly 
engage another pleader in time, if his ` 
advocate is ill or is unable 'to conduct 
the case for any reason other than the 
-advocate’s being busy in another - court 
{The advocate’s being busy in another 
court is no ground for adjournment vide 
cl. (c)), To ask a litigant in: our country 
to engage another advocate there and 
then is tantamount to refusal to look -to 
the obvious. Therefore, when the Judge 
is inclined to act under cl. (d) and when 
the party applies for time is ready to 
engage another advocate, at least a day’s 
time should be given to the litigant, so 
that the cause of justice does not suffer, 
In the instant case the Judge -himself 
was not in a position to take up the mat- 
ter that very day, despite his having 
refused adjournment. - 

Held refusal amounted to miscarriage of 
justice. aes 2) 
- B. K. Amin, for Petitioner; S. C » Shab, 
for Opponent No. I, 

ORDER :— x x x 

- 2. If we refer to O. 17, R. 1 of ‘the 
Civil P. C. the position becomes crystal 


clear. The law requires that ordinarily 


"Only portions approved for reporting 
by High Court are reported here. - 


**To set aside order of T. C. Desai, Judge, 
Sm. .C. C., Vadodara, D/- 2-7-1979. 
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the case should be proceeded with on 


the date fixed. CL (d) of the proviso‘ap- - 


pended to sub-rule (2) of R. 1 -of O. 17, 
however, lays down that if. the pleader 
of the party is ill or is unable to con- 
duct the case for- any reason other .than, 
his being engaged in another. court, the 
eourt shall not grant the - adjournment, 
So, under that clause, the learned Judge 
was within his right in not granting an 
adjournment, but there is a further pro- 
vision in the cl. (d) itself, which says that 
the court should examine whether the 
party applying for adjournment can pos- 
sibly engage another pleader in time, if 
his advocate is ill or is unable to conduct 
the case for any reason other than the 
advocate’s being busy in-another court 
(The advocate’s being busy in another 
court is already declared to be no ground 
for adjournment vide cl. (c) just there). 

To ask a litigant in our country: to en- 
gage another advocate there and then 
is tantamount to rotneal to look to the 
obvious. 


In the facts and circumstances of the 
case, the learned Judge should- have 
point-blank told the defendants that the 
case would ‘be taken up on the following 
day and that the defendants should be 
ready with another advocate, A day’s 
time would be sufficient for'a party to 
engage another advocate and be ready 
for the further conduct of the suit. - So, 
in my view, when the Judge is inclined 
to act under cl (d) and ‘when the party 
applies for time is ready to engage an- 
other advocate, at least a day’s time 
should be given to the litigant, so that 
the cause of justice does not suffer. In 
the case on hand, the learned Judge 
himself was not in a position to take up 
the matter that very day, as it appears 
from his having dealt with it on the fol- 
lowing day, despite his having refused 
adjournment, I fail to understand why 
the learned Judge adopted a queer 
course of refusing a short adjournment 
to enable the defendants to engage an=- 
other advocate, when he himself was 
not in a position to take up the suit on 
that day. Had he been in a position to 
take up the suit that very day, he would 
not have deferred it to the following day 
when the suit was to be proceeded with 

ex parte. It is in these circumstances that 
Hi say that the learned Judge has. com- 
mitted ` procedural irregularity, causing 
miscarriage pf justice, 

3 x X X X X i. . 

f Revision allowed. 
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Z AIR 1981 GUJARAT 15 
8, H, SHETH AND 


8. L. TALATI, JJ. 

Prof. ‘Manubhai D, Shah, Petitioner v. 
Life Insurance’ Corporation of India and 
others, Respondents, 

Special: Civil Appln, No, 2711 of 1979, 
D/- 17-6-1980. 

(A) Constitution of India, Articles 14 
and 19 (1) (a) — Official Journal 
*Yogakshema” of Life Insurance Corpo- 
ration publishing only critical reply to 
petitioners studied article — Refusal to 
publish reply of petitioner to the critical 
reply in the Journal — Rights under 
Articles 19 (1) (a) and 14, held, violated. 


The Consumer Education and Research 
Centre published a study entitled “A 
fraud’ on policyholders”, It was a 
scientific research made into the working 
of the Life Insurance Corporation, This 
study tried to portray and establish the 
discriminatory practices which the Cor- 
poration was alleged to have adopted and 
which adversely affect a large number of 
policyholders, their investment policies, 
their expense ratio, availability of term 
insurance and other cognate matters. The 
Director of the Corporation wrote a reply 
to it His reply was published in 
THE HINDU. In that reply, he tried to 
challenge the conclusions recorded in the 
study prepared by the Centre. The reply 
from the Director which was published 
by the Hindu was republished by the 
Corporation in ‘Yogakshema”’, On a 
scientific and studied basis, the petitioner 
who was the Executive Trustee of the 
Centre rejoined the Director and replied 
to his reply. Since Yogakshema had pub- 
lished -the Director’s reply, the petitioner 
requested the Corporation to publish his 
reply in Yogakshema. The Corporation, 
however, refused to comply with the re= 
quest made by the petitioner, 


Held that the :action of Corporation 
was violative of the fundamental rights 
guaranteed to the petitioner under Arti- 
cle 19°(1) (a) and Art. 14, Case Law Dis- 
cussed, (Para 35) 


-The author of every studied criticism 
has a right to have it published in the 
concerned. official organ. The Corporation 
is a public body and belongs to no indi- 
vidual Therefore, the considerations 
which govern the case of an individual 
do not apply to a statutory public body. 
Every citizen has a right to demand of 
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the State to make available to him a 
particular channel or channels for pub- 
lishing his studied criticism of the con- 
cerned branch of public administration. 
To make such an opportunity available 
to an admirer and to deny it to a critic is 
to deny to him his freedom of speech and 
expression and -to throttle democracy. 
(Para 30) 


-It is the prime duty of the Corporation 
to publish the studied 
own activities and every citizen has a 
right to express through the medium of 
such Corporation his studied criticims of 
its activities. By spending public funds on 
publishing only what is appreciative of 
its activities and by refusing to publish a 
critical study of its activities, the Cor- 
poration will only assume the guardian- 
ship of public mind. It cannot be allowed 
to do so as long as at least Art. 19 (1) (a) 
is on the statute book. (Para 18) 


+ In a democratic polity though people 
may not directly participate in govern- 
mental working or public administration, 
they have a right to demand 
who are in charge of their destiny for 
the time being how they deal with the 
problems which they are facing. A Cor- 
poration -which carries on the business 
of life insurance in the shape of a statu- 
tory monopoly is answerable to the peo- 
ple of India with whose funds it deals 
and to whose welfare it. claims to cater. 

(Para 19) 


Art. 19 (1) (a) confers upon the peti- 
tioner any enforceable right or obliga- 
tion to extend such aid and assistance as 
he demands by a positive act on the part 
of the Corporation. Art, 19 (1) (a) em- 
braces within its sweep- both acts of 
omission and commission which curtail 
or abridge the freedom of speech and ex- 
pression, indeed subject to the reason- 
able restrictions contemplated by Clause 
(2) of Art. 19, and any such act can be 
challenged in a Court of law as violative 
of Art. 19 (1) (a). (Paras 20, 21) 


If the official Gazettee publishes a 
studied criticism of someone’s study with- 
out publishing the original article or 
study, it is under an obligation to pub- 
lish a studied reply to such a criticism 
which is the’ study of a problem. As- 
suming that All India Radio or Doordar- 
shan publishes something which is a re- 
ply to someone’s study or is a criticism 
of someone’s studied article by . naming 
that person, it is under an obligation to 
publish a studied reply to it. (Para 29) 


M., D. Shah v. L. I. C. of India 


criticisms of its . 


of those- 


ALR 


To make available public funds to an.. 
admirer and not to a sober critic, violates’ 
the guarantee of equality enshrined in 
Art. 14. -Both have. an equal and an 
honourable place in our social order. 
Therefore, given all other things equal, 
both must be treated equally and alike. 
Again, given all other things equal, they 
belong to the same class and not to dif- 
ferent classes. Therefore, both are en- 
titled to equal treatment. Refusal to 
make available to the petitioner “Yogak- 
shema” for voicing his studied criticism 
has, violated the petitioner's fundamental 
right under Art. 14. (Paras 34, 35) 


The claim made by the Corporation to 
the editorial privilege to publish or not 
to publish an article and the claim to 
absolute discretion to do so or not to do 
go which it has made cannot prevail over 
the fumdamental rights guaranteed by 
the Constitution. The contention that 
"Yogakshema’ is a house magazine and not 
a mass media is also untenable against 
the petitioner’s claim to the enforcement 


_of his fundamental rights. It is wrong to 


say that Yogakshema is a house maga- ' 
vine. Merely because it is interested in 
a particular subject-matter and happens 
to find-its circulation amongst officers, 
employees and agents of the Corporation, 
it does not attain the character of a 
house magazine. Under the pretext and 
guise of publishing a house magazine, 
the Corporation cannot violate the funda- 
mental rights of the ‘petitioner. House 
magazines cannot -claim. any privilege 
against the fundamental rights of a citi- 
zen. ' (Para 7) 


(B) Constitution of Indio, Art, 141 — 
Observations in dissenting judgment of 
Supreme Court — It is risky and im- 
prudent for the High Courts to rely up- 


- on such observation — ~ (Precedents), 


(Para 12) 
Cases Referred : Chronological Paras 
AIR 1979 SC 1628 l 14, 34 


AIR 1978 SC 597 l i 13 
AIR 1975 SC 1331: (1975) 1 SCC 421: 
1975 Lab IC 881 7 


AIR 1973 SC 106 11, 13 
AIR 1972 SC 1792 : 33 
AIR 1969 SC 966: 1969 Lab IC 1368 25 
AIR 1969 Ker 81 (FB) . 14 
(1967) 17 Law Ed 2d 456: 385 US 374, 

Time v. James J. Hill 16 


(1964) 14 Law Ed 2d 510:381 US 479, 
Estelle T. Griswold v. State | of. Connec- 
ticut 15 


“ATR 1962. SC 171 i : © 24 


AIR 1962 SC 305.: 10, 13 
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AIR 1960 SC 554 : 23° 
AIR 1958 SC 578 ; 9, 13 
(1951) 95 Law Ed 1233: 341 US 622, 


Jack H. Breard v. City of Alexandria 


. 26 
AIR 1950 SC 124 9, 10 
V. B. Patel and Vijay V. Patel, for 


Petitioner. K..S. Nanavati, for Respon- 
dents. ; 

SHETH, J.:— The petitioner is the 
Executive Trustee of Consumer Educa- 
tion and Research Centre (hereinafter 
referred to as the ‘Centre’ for the. sake 
of brevity) at Ahmedabad. He has filed 
this petition as a citizen of India and also 
in his capacity as the Executive Trustee. 
The Centre published a study entitled 
“A fraud on policy~holder”, It is not 
disputed that it was a scientific research 
made into the working of the Life In- 
surance Corporation (hereinafter refer- 
red to as the “Corporation” for the sake 
of brevity). This study tried to portray 
and establish the discriminatory prac- 
tices which the Corporation is alleged to 
have adopted and which adversely affect 
a large number of policy-holders, their 
investment policies, ‘their expense ratio, 
availability of term insurance and other 
cognate matters. Mr. N. C. Krishnan 
who is a Director of the Corporation 
wrote a reply to it. His reply was pub- 


lished in The Hindu on 6th November’ 


1978. In that reply, he tried to chal- 
lenge the conclusions recorded in the 
study prepared by the Centre. 


_ 2, The- Corporation officially publishes 
a monthly magazine which is called 
“Yogakshema”’, The reply from Mr. 
Krishnan which was published by The 
Hindu was republished by the Corpora- 
tion in “Yogakshema”. On a scientific 
and studied basis, the petitioner rejoined 
Mr. Krishnan and replied to his replv. 
Since Yogakshema had published Mr. 
Krishnan’s reply, the petitioner request- 
ed the Publicity Manager of the Corpora- 
tion to publish his reply in Yogakshema. 
By his letter dated 23rd January 1979, 
the Publicity Manager refused to com- 
ply with the request made by the peti- 
tioner. Therefore, on 14th February, 
1979, the petitioner met the © Chairman 
of the Corporation and submitted to him 
a written representation requesting him 
to publish in Yogakshema his reply to 
Mr. Krishnan’s reply. By his letter 
dated 8th March 1979, the Chairman of 
the Corporation refused to comply with 
the request made by the Petitioner. The 
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Chairman, while refusing to comply 
with the petitioner’s request, stated that 
it was a matter of discretion for the Cor- 
poration to publish or not to publish 
the petitioner’s reply. 

3. It is that refusal which has led to 
the institution of this petition. 

4. Before we record the contentions 
raised on behalf of the petitioner by 
Mr. Patel, we would like to note the 
nature of the periodical publication of 
the Corporation — Yogakshema. In- 
disputably Yogakshema invites articles 


_ from the members of the public and per- 


mits republication elsewhere of what is 
published in it. It is available to any 
one on payment of subscription. Its pub- 
lication is financed by the Corporation 
out of the public funds which it handles. 
he is no dispute or doubt about these 
acts. : 


5. Mr. Patel who appears on behalf of 


the petitioner has raised before us the 
following three contentions: 
(1) Inasmuch as the Corporation 


which is a State has refused to publish 
the petitioner’s reply to Mr. Krishnan’s 
reply to the Study published by the Cen- 
tre, the petitioner’s fundamental right 
under Art. 19 (1) (a) of the Constitution 
to freedom of speech and expression has 
been violated — particularly when the 
Corporation has published Mr. Krishnan’s 
reply in — Yogakshema, 

(2) The petitioner's right to equality 
under Art. 14 has been violated by that 
action of the Corporation. 


(3) The Corporation has exercised its 
discretion arbitrarily. 


6. The Corporation in its affidavit-in- 
reply has tried to meet the petitioner’s 
claim on three grounds, Firstly, it claims 
editorial privilege. Secondly, it claims 
absolute discretion to publish or not to 
publish an article. Thirdly, Yogakshema 
is a house magazine and, therefore, not 
so much open to the members of the pub- 
lic as other periodicals are. 


7. It is well-settled that the Corpora- 
tion is a “State” within the meaning of 
Art. 12 of the Constitution. In Sukhdev 
Singh v. Bhagatram Sardarsingh Raghu- 
vanshi, (1975) 1 SCC 421: (ATR 1975 SC 
1331) the Supreme Court has held that 
the Corporation is a State within the 
meaning of Art. 12 of the Constitution. 
Therefore, the maintainability of this 
petition against the Corporation for the 
purpose of enforcing fundamental rights 
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of the petitioner, if he has any, is uot in 
dispute before us. The claim made by 
the Corporation to the editorial privilege 
to publish or not to publish an article 
and the claim to absolute discretion to 


' {do so or not to do so which it has made 


cannot prevail over the fundamental 
jrights guaranteed by the Constitution if 
the petitioner has any in the instant case. 
Therefore, if the -petitioner’s fundamen- 
tal rights have been violated, editorial 
privilege and absolute discretion must 
yield place to them and be non-existent. 
If no fundamental rights of the petitioner 
have been violated, editorial privilege and 
absolute discretion must prevail and the 
petition must be dismissed. It cannot be 
- gainsaid that the fundamental rights 
guaranteed by the Constitution are tran- 
scendental in character, and over-reach 


all other things except those which have. 


been protected against them by the Con- 
stitution. Therefore, the material ques- 
tion which we are required to decide in 
this vetition is whether any fundamental 
tight of the petitioner has been violated. 
If the question is answered in the 
affirmative, the petitioner must get the 
relief. If it is answered in the negative, 
he must lose. The contention that 
‘Yogakshema’ is a house magazine and 
not a mass media is also untenable 
agairist the petitioner’s claim to the en- 
forcement of his fundamental  rirhts. 
We are however not in a position to up- 
hold the contention raised on behalf of 
the Corporation that Yogakshema is a 
house magazine which is necessarily cir- 
culated only amongst the officers. em- 
ployees and agents of the Corporation 
and is not a mass media. There are two 
reasons which lead us to this conclusion. 
Firstly, it is available to any one on 
payment of subscription. Secondly, it 
invites articles for publication therein 
from the members of the public. It is, 
therefore, wrong to say that it is a house 
magazine. Merely. because it is interest- 
ed in a particular subject-matter and 
happens to find its circulation amongst 
officers, employees and agents of the 
Corporation, it does not attain the charac- 
ter of a house magazine. However, as- 
suming that the contention raised by the 
Corporation that it is a house magazine 
is correct, it does not strengthen the case 
of the Corporation. Under the pretext 
and guise of publishing a house magazine, 
the Corporation cannot violate the fun la- 
mental rights of the petitioner if he has 


any. House magazines cannot claim any . 
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privilege against the fundamental rights 
of a citizen. Therefore, the only ques- 
tion which we must answer is whether 
any fundamental rights of the petitioner 
have been violated by the aforesaid ac- 
tion of the Corporation. 


°8 The petitioner claims ‘infringement 
of two fundamental rights guaranteed 
to him by the Constitution under Art. 19 
(1) (a) and Art. 14. In order to effective- 
ly examine the claim made by the peti- 
tioners, it is necessary to examine the 
amplitude of these rights. Art. 19 (1) (a) 
guarantees the following fundamental 
right: “All citizens shall have the right 
to freedom of speech and' expression”. 
Let us now examine the case-law on the 
subject. i 


9. The first decision is in Express 
Newspaper (Pvt.) Ltd. v. The Union. of 
India, AIR 1958 SC 578. -It was a-case 
in which vires of the Working Journa- 
lists (Conditions of Service) and Miscel~ 
laneous Provisions Act, 45 of 1955, were 
challenged. The. constitutional challenge 
was based on the ground that impugned 
provisions of that Act violated the peti- 
tioners’ fundamental rights guaranteed 
under Art. 19 (1) (a), Art. 19 (1) (g), Art. 
14 and Art. 32. The decision of the Wage 
Board was also challenged, inter alia, on 
the ground that it violated the peti- 
tioners’ fundamental right guaranteed 
under Art. 19 (1) (a) and Art. 14. It is 
in that context that the Supreme Court 


examined the amplitude of the funda- 
mental right guaranteed under Art. 19 
(1) (a). In that behalf, the Supreme 


‘Court has made the following materia? 


observations: Art. 19 (1) (a) guarantees 
to all citizens the right’'to freedom of 
speech and expression. It has got to be 
read along with Art. 19 (2) which lays 
down certain constitutionally permissible 
limitations ‘on the exercise of that right. 
Art. 19 (2) empowers.the State to impose 
reasonable restrictions on the exercise 
of the fundamental right guaranteed 
under Art. 19 (1) (a) in the interests of 
the security of the State, friendly rela- 
tions with foreign States, public order, 
decency or morality, or in relation to 
contempt of Court, defamation or incite- 
ment to an offence. If any limitation on 
the exercise of the fundamental right 
under Art. 19 (1) (a) does not fall within 
the four corners of Art. 19 (2), it cannot 
be uvheld. Freedom of speech and ex- 
pression includes within its scope the 
freedom of the press. To be free is to 
have the use of one’s powers-of action 
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(i) without restarint or control from out- 
side and (ii) with whatever means or 
equipment the action requires. Refer- 
ring to the earlier decision in Romesh 
Thappar v. State of Madras, AIR 1950 SC 
124, it has been observed that freedom of 
speech and expression includes the free- 
dom of propagation of ideas and that that 
freedom is ensured by the freedom of 
circulation. Liberty of circulation is an 
essential to that freedom as the liberty 
of publication. Since in the opinion of 
the Supreme Court, the fundamental 
right to the freedom of speech and ex- 
pression guaranteed under Art. 19 (1) (a) 
of our Constitution was based on certain 
provisions of the First Amendment to the 
Constitution of United States of America, 
reference was. made to decisions of the 
Supreme Court of United States of Ame- 
rica in order to appreciate the true 
nature, scope and extent of this right. 
After having referred to about half a 
dozen decisions of the American Supreme 
Court, our Supreme Court has laid down 
that in the United States of America: 

(a) the freedom of speech compre- 
hends the freedom of press and the free- 
dom of speech and press are- fundamental 
personal rights of the citizens; 

(b) the freedom of the press rests on 
the assumption that the widest possible 
dissemination of information from 
diverse and antagonistic sources is essen- 
tial to the welfare of the public: 

(e) such freedom is the foundation ef 
the free Government of a free people; 

{d) the purpose of such a guarantee is 
to prevent publie authorities from assum- 
ing the guardianship of the public mind; 

` and 

(e) freedom of press involves freedom 
of employment or non-empioyment of 
the necessary means of exercising this 
right or in other words, freedom from 
restriction in respect of employment m 
the editorial force. (Paragraph 142 of 
the report) ; 


Since that is the concept of the free-.- 


dom of speech and expression which ob- 
tains in the United States of America, 
no. Measure can be enacted which would 
have the effect of imposing a pre-cen- 
sorship curtailing the circulation or re- 
 stricting the choice of employment or 
unemployment in the . editorial force. 
Such a measure would certainly tend to 
infringe the freedom of speech and ex- 
pression and would therefore be . liable 
to be struck down as unconstitutional 
With veference to this decision, it is 
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necessary to note that, in a democracy 
which ensures a free society, widest pos- 
sible dissemination of information from 
diverse arid antagonistic sources is essen- 
tial to the :welfare of the public. 


10. Mr. Patel has invited our atten- 
tion to the decision of the Supreme Court 
in Sakal Papers (P) Ltd. v. Union of 
India, AIR 1962 SC 305. In that case, the 
constitutional validity of the Newspaper 
(Price and Page) Act, 1956, and Daily 
Newspaper (Price and Page) Order, 1960, 
was challenged on the ground that they 
violated the provisions of Art. 19 (1) (a) 
of the Constitution. Interpreting Art, 19 
(1) (a), in that context, the Supreme Court 
has observed as follows: 


s ..the Constitution must be inter- 
preted i in a broad way. and not in a nar- 
row and pedantic sense. Certain righis 
have been enshrined in our Constitution 
as fundamental and, therefore, while 
considering the nature and content of 


` those rights the Court must not be too as- 


tute to interprete the language of the Con- 
stitution in so literal a sense as to whit- 
tle them down. On the other hand the 
Court must interpret the Constitution in 
a manner which would enable the citizen 
to enjoy the rights guaranteed by it in 
the fullest measure subject, of course, 
to permissible restrictions. Bearing this 
principle in mind it would be clear that 
the right to freedom of speech and ex- 
pression carries with it the right to’ pub- 
lish and circulate one’s ideas, opinions 
and views with complete freedom and by 
resorting to any available means of pub- 
lication, subject again to such restric- 
tions as could be legitimately imposed 
under Cl. (2) of Art, 19”. 

Referring to its earlier decision in 
Romesh Thappar’s case, (ATR 1950 SC 
124) (supra) the Supreme Court has ob- 
served that the freedom of speech and 
expression includes freedom of propaga- 
tion of ideas and that this freedom is en- 
sured by the freedom of circulation. 
Freedom of speech and expression are the 
foundation of all democratic organisa- 
tions and “are essential for the proper 
functioning of the processes of demo- 
cracy. Therefore, very narrow and 
stringent limits have been set to per- 
missible legislative’ abridgment of the 
right of freedom of speech and expres- 
sion. The right to freedam of speech and 
expression is an individual right gua- 
ranteed to every citizen by Art. 19 (1) 
(a) of the Constitution. It is not open to 
the State to curtail or abridge the free- 


~ 


20 Gu}. 


dom for promoting the genera] welfare 
of a section or a group of people unless 
its actions could be justified under a law 
competent under Cl. (2) of Art. 19. It 
may be within the power of the State to 
place, in the interest of the general pub- 
lic, restrictions upon the right of a citi- 
zen to carry on business but it is not 
open to the State to achieve this object 
by directly and immediately curtailing 
any other freedom of that citizen gua- 
ranteed by the Constitution and which is 
not susceptible of abridgment on the 
same grounds as are set out in Cl. (6) of 
Art. 19. Therefore, right to freedom of 
speech cannot be taken away with the 
object of placing restrictions on the busi- 
ness activities of a citizen. Freedom of 
speech can be restricted only in the in- 
terests of the security of the State, fri- 
endly relations with foreign States, pub- 
lic order, decency or morality or in re- 
lation to contempt of . Court, defama- 
tion or incitement to an offence, It can- 
not, like the freedom to carry on busi- 
ness, be curtailed in the interest of the 
general public. A citizen is entitled to 
enjoy each and every one of the freedoms 
together and Cl. (1) does not prefer one 
freedom to another. Therefore, the State 
cannot make a law which directly re- 
stricts one freedom even for securing the 
better enjoyment of another freedom. 

11. In Bennett Coleman and Co. Ltd. 
v. Union of India, AIR 1973 SC 106, the 
validity of Newsprint Policy of 1972-73 
was challenged on the ground that it was 
violative of fundamental rights guarante- 
ed under Arts. 19 (1) (a) and 14. It is 
in that context that the Supreme Court 
examined the amplitude of the funda- 
mental right guaranteed under Art. 19 
(1) (a). The Supreme Court has made 
the following observations in that be- 
half: 

“Freedom of speech could not be re- 
stricted for the purpose of regulting the 
commercial aspects of activities of the 
newspapers”. (Paragraph 33 of the re- 
port) 

The freedom to public commercial ad- 
vertisement is not a part of freedom of 
speech. The freedom of the press can 
be enriched by removing the restrictions 
on page limit and allowing them to have 
new additions of newspapers. Freedom 
lies both in circulation and in content. 


12. Mr. Patel has invited our atten- 
tion to illuminating observations made 
in the dissenting judgment in this case: 
paragraphs 120 to 125, 133 to 135 and 
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139 and 140. It is risky and imprudent 
for the High Court to rely upon the ob- 
servations made in a dissenting or a 
minority judgment. We, therefore, re- 
spectfully refrain from making any re- 
ference to them lest we should be unwit- 
tingly influenced by them. 

13. The next decision to which Mr. 
Patel has invited our attention is in Smt. 
Maneka Gandhi v. Union of India, AIR 
1978 SC 597. The question of personal 
liberty under Art. 21 arose in that case. 

Referring to clause (1) of Art. 19 (para- 
graph 77 of the report), this is what the 
Supreme Court has observed: 

“It is possible that a right does not find 
express mention in any clause of Art. 19 
(1) and yet it may be covered by some 
clause of that Article,” - 
Freedom of press is one such right. It 
is the most cherished and valued free- 
dom in a democracy. The Supreme 
Court has further observed as follows: 

agensia democracy cannot survive with-. 
out a free press. .Democracy is based 
essentially on free debate and open dis- 
cussion, for that is the only corrective of 
governmental] action in a democratic set- 
up. If democracy means government of 
the people, by the people it is obvious 
that every citizen must be entitled to 
participate in the democratic process and 
in order to enable him to intelligently 
exercise his right of making a choice, 
free and general discussion of public 
matters is absolutely essential. Mani- 
festly, free debate and open discussion, 
in the most comprehensive sense, is not 
possible unless there is a free and inde- 
pendent press. Indeed the true measure 
of the health and vigour of a democracy 
is always to be found in its press. Look 
at its newspapers — do they reflect 
diversity of opinions and views, do they 
contain expression of dissent and criti~ 
cism against governmental policies and 
actions, or do thev obsequiously sing the 
praises of the government or lionize or 
deify the ruler? The newspepers are 
an index of the true character of the 
Government — whether it is democratic 
or authoritarian. It was Mr. Justice 
Potter Stewart who said. “Without an 
informed and free press, there cannot be 
an enlightened people’. Thus freedom 
of the press constitutes one of the pillars 
of democracy and indeed lies at the 


foundation of democratic organisation 
p s 2 


seen a ne eeeceecsace 


Reference with 
‘in this decision 


approval has been made 
to. the earlier , decisions 
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of the Supreme Court in Express News- 
paper’s case, (ATR 1958 SC 578) (supra) 
Sakal Papers’ case, (AIR 1962 SC 305) 
(supra) and Bennett Coleman & Co.’s 
case, (AIR 1973 SC 106) (supra). Free- 


- dom of circulation is necessarily involved 


in freedom of speech and expression and 
is a part of it. It, therefore, enjoys the 
protection of Art. 19 (1) (a).. “If a right 
is not specifically named in Art. 19 (1), 
it may still be a fundamental right co- 
vered by some clause of that Article if 
it is an integral part of a named funda- 
mental right or partakes of the same 
basic nature and character as that funda- 
mental right. Every activity which 
facilitates the exercise of a named funda- 
mental right is not necessarily com- 
prehended in that fundamental right nor 
can it be regarded as such merely be- 
cause it may not be possible otherwise to 
effectively exercise that fundamental 
Tight. What is necessary to be seen is, 
and that is the test which must be ap- 
plied, whether the right claimed by the 
petitioner is an integral part of a named 
right or partakes of the same basic 
nature and character as the named fun- 
damental right so that the exercise of 
such right is in reality and in substance 
nothing but an instance of the exercise 
of the named fundamental right.” This 
is ‘what Supreme Court has inter alia ob- 
served in Maneka Gandhi’s case (supra). 

14. Mr. Patel has then invited our 
attention to the decision of the Supreme 
Court in Ramana Davaram Shetty v. The 
International Airport Authority of India, 
AIR 1979 SC 1628. It was a case of a 
contract entered into with the Interna- 
tional Airport Authority. Referring to 
the nature of the Governmental] activities 
and manifold increase therein, it has 


been observed by the Supreme Court: 


t 


“The Government cannot be permitted 
to say that it will give jobs or enter in- 
to contracts or issue quotas or licences 
only in favour of those having grey hair 
or belonging to a particular political 
party or professing a particular religious 
faith. The Government is still the Gov- 
ernment when it acts in the matter of 
granting largess and it ‘cannot act arbi- 
trarily. It does not stand in the same 
position as a private individual”. 

The Supreme Court has  approv- 
ed the observations made by the 
Full Bench of the Kerala High 
Court in V. Punnen Thomas v. 
State of Kerala, AIR 1969 Ker 81, that 
“the Government is not and should not 
be as free as an individua] in selecting 
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the recipients for its largess. Whatever 
its activity, the Government is still the 
Government and will be subject to re- 
straints inherent in its position in a de- 
mocratic society. A democratic Govern- 
ment cannot lay down arbitrary and 
capricious standards for the choice of 
persons with whom alone it will deal”. 
The Government “is still a Government 
when it enters into contract or when it 
is administering largess and it cannot, 
without adequate reason, exclude any 
person from dealing with it or take away 
largess arbitrarily”. When the Govern- 
ment is trading with the public, “the 
democratic form of Government demands 
equality and absence of arbitrariness and 
discrimination in such transactions”. 
There should be fairness and equality in 
the activities of the Government. The 
Government “cannot act arbitrarily at 
its sweet will” and cannot deal with a 
person in any manner it pleases. Its ac- 
tion must be in conformity with the stan- 
dard or norm which is not arbitrary, 
irrational or irrelevant. “The power or 
discretion of the Government in the mat- 
ter of grant of largess including award of 
jobs, contracts, quotas, licences etc., must 
be confined and structured by rational, 
relevant and  non-discriminatory stan- 


dard or norm and if the government de- 


parts from such standard or norm in any 
particular case or cases, the action of 
the Government would be liable to he 
struck down, unless it can be shown by 
the Government that the departure was 
not arbitrary, but was based on some 
valid principle which in itself was not 
irrational, unreasonable or discrimina- 
tory”. 

15. Mr. Patel has next invited our 
attention to two decisions of the Ameri- 
can Supreme Court. The first decision 
is in Estelle T. Grisworld v. State of 
Connecticut, (1964) 14 Law Ed 2d 510. It 
has been observed in that decision: 


"The right of freedom of speech and 
press includes not only the right to utter 
or to print, but also the right to distri- 
bute, the right to receive, the right to 
read, and freedom of inquiry, freedom 
of thought, and freedom to teach — in- 
deed the freedom of the entire univer- 
sity community”. 

“The right of association, like the right 
of belief, is more than the right to at- 
tend a meeting and includes the right to 
express one’s attitudes or philosophies 
by membership in a group or by -affilia- 
tion with it or by other Jawful means; 
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association in that context is a form of 


expression of opinion, and while it is not. 


expressly included in the First Ameng- 
ment, its existence is necessary in mák- 
ing the express garantes fuily mean- 
ingful”. 


'16. The last decision to which Mr. 
Patel has invited our attention is in Time 
v. James J. Hill, (4967) 17 Law Ed 2d 
456. This is what the American Sup- 
reme Court has observed oa the freedom 
of speach. 

“The guarantees of free speech and 
press are net the preserve of political ex- 
pression. of comment upon public affairs. 


but extend to the vast range of published ` 


matter which exposes persons to pub- 
lic view, both private citizens and public 
officials”. 

“Freedom of discussion: must embrace 
all issues about which information is 
needed or appropriate to enable the 
members of society to cope with the ex- 
igencies of their period.” 

“No suggestion can be found in the 
Federal Constitution that the freedom 
guaranteed for speech and press bears 
an inverse ratio to the timeliness and 
importance of me ideas seeking egpres- 
sion. ” 


"The subject of the inadosine article, _ 


the opening of a new play linked to an 
actual incident. is a matter of public in- 
terest protected by the constitutional 
guarantees of free speech and’ press.” 


17. Mr. Patel has then invited our at- 
tention to Section 6 (1) of the Life In- 
surance Corporation Act, 1956 which pro- 
vides as follows: 

“Subject to the rules, if any, made by 
the Central Government in this behalf, 
it shall be the general duty of the Cor- 
poration to carry on life insurance busi- 
ness, whether in or outside India. and 
the Corporation shall so exercise its 
powers under this Act as to secure that 


life insurance business is developed to. 


the best advantage of the community.” 
He has laid special emphasis on the ex- 
pression ‘the life insurance business is 
developed to the best advantage of ‘the 
community” and argued that the best ad- 
vantage cannot be secured to the com- 
munity at large only by appreciation and 
admiration of the business. activities: of 
the Corporation. According to him, “the 
best advantage of the community” can 
be secured by placing’ before the com- 
munity both the appreciative and critical 
aspects of the business carried on by the 


M. D. Shah v. L. I. C. of India 


-tion to fight shy of publishing the 


A.I. R. 


Corporation. It cannot be gainsaid that 
the Corporation exists principally for the 
benefit of the community and not merely 
for the benefit of those who run it. The 
community is, therefore, entitled to know 
what drawbacks, shortcomings and in- 
firmities the business activities of the 
Corporation disclose. Mr. Patel has, 
therefore, argued that for the Corpora- 
stu- 
died criticism of its business activities in 
its own journal ‘*Yogakshema” is to vio- 
laté the provisions of sub-section (1) of 
Section: 6. 


18. These decisions to which we have 
made reference clearly show and estab- 
lish that a democratic polity which India 
is presupposes a free debate and open 
discussion of all the activities of its pub- 
lic institutions and it is this free debate 
and open discussion which act as correc- 
tives against the lapses of: such institu- 
tions. It also presupposes that what a 
democratic or a ‘public institution does 
in a democratic polity must always suf- 
fer the exposure. to public view. 
Thirdly, whoever deals with the members 

of the public and public funds is under 
pe inherent obligation to inform the peo- 
ple of its activities, their appreciation 
and criticism. The expression of diverse 
and antagonistic views and the dis- 
semination of diverse and antagonistic 
expressions in regard to the activities of 
a public institution in a democratic 


polity constitute the life and soul of de- 


Mmocracy. In our opinion, it is wrong to 
say that such a public institution can 
spend public funds on lionising itself and 
singing its own songs. That is not the 
only purpose to which public funds can 
be subjected in a democracy.. Those who 
contribute by their mite to the develop- 
ment of a public institution have a right 
to know how that institution functions, 
what it does, where it errs and what 
steps it takes to correct its errors. If the 
members of the democratic polity, which 
India is, have a right to know all such 
things, as we believe thev have, then itj 
is the prime duty of the . Corporation to 
publish the studied criticism of its own 
activities and every citizen has a right 
to express through the medium. of such 
Corporation his studied criticism of its 
activities. That is what, in our opinion, 
is the essence of freedom of speech and 
expression in so far as facts of this case 
are concerned. By spending public funds 
on publishing only what is appreciative 
of its activities ahd by refusing to pub 
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lish a critical study of. its activities, the 
Corporation will only assume the guar- 
dianship of public mind. It cannot be 
allowed to do so as long as.at least Art. 
19 (1). (a) is on the statute book. 


19. Mr. K, S. Nanavaty who appears 
` on behalf of the Corporation has in reply 
argued by posing the question in a dif- 
ferent manner. The question which he 
has posed is as follows: Can the peti- 
‘toner, a citizen of India, force the Cor- 
poration to extend to him an opportunity 
to express his views through their me- 
dium? The question which he has posed 
for our consideration raises a very im~ 
portant aspect relating to the extent of 
public participation -in governmental 
working or public administration. Our 
answer to the question which 
Mr, Nanavaty has posed for our con- 
` [sideration is in favour of the petitioner 
because in a democratic polity though 
people may not directly participate in 
governmental working or public - ad- 
ministration, they have a right to demand 
of those who are in charge of their des- 


tiny for the time being how they deal | 


with the problems which they are facing. 
A Corporation which carries on the busi- 
ness of life insurance in the shape of a 
statutory monopoly is answerable to the 
people of India with whose funds it deals 
and to whose welfare it claims to cater. 


20. The next question which 
Mr. Nanavaty has-raised for our con- 
sideration is whether Article 19 (1) (a) 
confers upon the petitioner any enforce- 
able right or obligation to extend such 
aid and assistance as he demands by a 
{positive act on the part of the Corpora- 
tion, Our answer to the question is in the 
affirmative for the following reasons. 
Firstly, the Corporation is a creature of 
the public will. Secondly, it lives on pub- 
lic funds. Thirdly, ‘“YOGAKSHEMA” 
owned and controlled by the Corporation 
4s financed wholly out of public funds. 
Whoever deals with public funds under 
the mandate of the Parliament cannot 
siphon them only td his admiration and 
appreciation. The use of public funds 
must pass through a double-barrel sip- 
hon, one of which may voice the ap- 
preciation and admiration and the other 
shall voice its criticism. In this context, 
it has been further argued by 
Mr. Nanavaty that the reply which the 
petitioner wrote was published in “THE 
HINDU” daily and that the. refusal to 
republish it does not directly and sub- 
stantially violate the petitioner’s funda- 
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mental ‘right under Article 19 (1) (a). In 
the context in which this question has 
arisen before us, we have got to express 
our view on how public funds can be 
spent by a public body. Can they he 
spent: only for blowing the pipe of its 
admiration and can they be withheld for 
the purpose of bugling its studied criti- 
cism? It has also been argued by 
Mr. Nanavaty that sub-section (1) of Sec- 
tion 6 of the Life Insurance Corporation 
Act, 1956, confers no statutory right upon 
the members of the public or a policy- 
holder te use the monthly journal of the 
Corporation. Assuming that it is so, Arti- 
cle 19 (1) {a} places the Corporation as 
against the students of its activities under 
an obligation to publish both the studied 
criticism of its publie activities and their 
appreciation. 

21. It -has next been argued by 
Mr. Nanavaty that Article 19 (1) (a) may 
hit a positive invasion. However, no re- 
sort can be had to it for supplying a 
negative omission, The distinction which 
Mr. Nanavaty has tried to make is indeed 
a very fine distinction. In our opinion, 
Article 19 (1) (a) embraces within its: 
sweep both acts of omission and com-. 
mission which curtail or abridge . the. 
freedom of speech and expression, indeed’ 
subject to the reasonable restrictions con-' 
templated by clause (2)-of Article 19, and: 
any such act ean be challenged in a Court 
of Law as violative of Article 19 {1) (a). 

22. Mr. Nanavaty has invited our at- 
tention to four decisions to which we are 
now referring. 


23. The first decision is in Hamdard 
Dawakhana v. The Union of India, AIR 
1960 SC 554. It was a case under Drugs 
and Magic Remedies (Objectionable Ad- 
vertisements) Act, 1954. Its constitutiona- 
lity was challenged on the ground that it 
violated the fundamental rights guarante- 
ed by Article 19 (1) (a) and Art. 19 (1) (g). 
The right to freedom of speech and ex- 
pression, in regard to objectionable ad- 
vertisements which publish, inter alia, 
magic remedies, was claimed under Arti- 
cle 19 (1) (a). The Supreme Court held 
that the advertisements which were af- 
fected by the said Act did not fall with- 
in the words ‘freedom. of speech” and 
that, therefore, there was no direct ab- 
ridgment of the right of freedom of 
speech and a mere incidental] interference 
with such right would not alter the 
character of the law. The Supreme Court 
bas further observed that the form or 
incidental infringement does not deter- 





` vertisements referring to 
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mine the constitutionality of a statute in 
reference to the rights guaranteed under 
Article 19 (1), but it is the reality and 
substance which determine its constitu- 
tionality. Section 3 of the Act with which 
the Supreme Court was concerned in the 
Hamdard Dawakhana case (supra) inter 
alia prohibited the publication of all ad- 
certain drugs 
specified in that section. This decision has 
no application to the facts of the instant 
case, firstly, because the constitutionality 
of no enactment has been challenged in 
the instant case and secondly because the 
studied criticism of the activities of a 
public. body cannot by any stretch of im- 
agination be equated. with objectionable 
advertisements which are likely to mis- 
lead the people to purchase spurious 
medicines for self-medication. — 

24. The next decision to which he has 
invited our attention is in All India Bank 
Employees’ Association v. The National 
Industrial Tribunal (Bank Disputes) 
Bombay, AIR 1962 SC 171. It- was a case 
in which the. constitutionality of S. 34-A 
of the Banking Companies Act, 1949, was 
challenged. Article 19 (1) (c) was, inter 
alia, brought into the picture. The 
principles laid down by the Supreme 
Court in that decision, in the context of 
the facts of that case, are too general to 
be applied to the facts of the instant case. 

25. The next decision to which 
Mr. Nanavaty has invited our attention is 
in. Railway Board, New Delhi v. Nirnaian 
Singh, AIR 1969 SC 966. It was a case of 
a departmental enquiry and: the applica- 
tion of Articlé 311 of the Constitution to 
it. Article 19 (1) was brought into play 
and it was contended that it, guaranteed 
a fundamental right for any one to hold 
meetings in Govermental premises, The 
Supreme Court in that context has ob- 
served that the fact that those who work 
in a public office can go there does not 
confer on them the right of holding a 
meeting at that office even if it be the 
most convenient place to do so. The fact 
thatthe citizens of the country have 
freedom of speech, freedom to assemble 
peaceably and freedom to form associa- 
tions or unions does not mean that they 
ean exercise those freedoms in whatever 
-place they please. The exercise of those 
freedoms will come to an end as soon 4s 
the right of someone else to hold his pro- 
perty intervenes. : Such a limitation is 
inherent in the exercise of those rights. 
The validity of such a limitation is not 
to be judged by the tests prescribed, by 
clauses (2) and (3) of Article 19. In other 
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words, according to the Supreme Court, 
the contents of the freedoms guaranteed 
under clauses (a), (b) and (c) do not in- 
clude the right to exercise them in the 
properties belonging to others. What was 
contended in that case was the right of 
the employees to hold meetings in the 
premises belonging to the. railway 
administration. Right to hold a 
meeting where all kinds of speeches 
may be made which may :con- 
tain an ‘element of excitement 
cannot be equated with the studied criti- 
cism of the activities of publie body. 
Secondly, Article 19 (1) (a) in that case 
was placed by the Supreme Court in 
juxtaposition with Article 19 (1) (f) under 
which the Railway Board had a right to 
hold its property. We do not have now 
Article 19 (1) (£) on.the statute Book.-The 
principles laid down in that decision, 
therefore, have no application to the facts’ 
of the instant case. . 

26. The last decision to which 
Mr. Nanavaty has. invited our attention 
is in Jack H. Breard v. City of Alexandria, 
(1951) 95 Law Ed, 1233. In that case -a 
municipal ordinance was published pro- 
hibiting canvassers.) and peddlers from 
calling upon the occupants of private 
residences without having been requested 
or invited to do so. The constitutionality 
of that ordinance was challenged on the 
ground that it violated the due process 
clause. The American Supreme Court 
held that such a municipal ‘ordinance did 
not violate the due process clause of the 
Fourteenth Amendment because it did 
not impose an unreasonable restraint on 
the right to engage in a legitimate oc- 
cupation. In that context. it has been ob- 
served by the American Supreme Court 
that freedom of speech or press does not 
mean that one can talk or distribute 
where, when and how one chooses; but 
the right to do so must be adjusted to 
the rights of others. In the instant case, 
no rights belonging to other citizens 
come into picture at all. If the rights of 
any one come into play. they are the 
rights of the Corporation. We have already 
observed: that the Corporation is a crea- 
ture of the public will and lives on pub- 
lic funds. It is difficult to imagine for us, 
therefore, that a right of such a corpora- 
tion would be antagonistic to the rights 
of the. citizens or their welfare. Second- 
ly, the studied criticism of the activities 
of ‘the corporation cannot be equated 
with talking and distributing anything 
where, when and how one chooses. The 
principle laid down in the aforesaid deci- 
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sion; therefore, has no application to the 
facts of the instant case. 


27. It has 
Mr. Nanavaty that “YOGAKSHEMA” is 
the property of the Corporation and that 
that right cannot be defeated by the peti- 
tioner. Firstly, the fundamental right to 
Property does not now exist on the 
statute book, ` Secondly, publication of 
the studied criticism of the activities of 
the Corporation always caters not only to 
the welfare of the members of the public 
but also to the welfare of the Corpora- 
tion. The petitioner’s fundamental right 
under Article 19 (1) (a) cannot be defeat- 
ed by- the Corporation’s nebulous claim 
to hold its property. It may also be noted 


that a statutory Corporation unlike the- 


citizens does not have any fundamental 
right, . ; 

. 28. It is necessary to note in this con- 
text that we are not deciding in this case 
whether a citizen has'a fundamental right 
to have his study of a branch of a Gov- 
ernmental or public administration pub- 
lished in a govermental or other official 
journal. We are also not deciding whether 
a studied reply to something published 
elsewhere should be published in an offi- 
cial journal if it pertains to public ad- 
ministration or a branch thereof. We are 
only deciding whether an official journal 
which has published something and 
which is critical of someone else’s study 
should be directed to publish a studied 
reply to such publication in pursuance of 
the fundamental right of freedom of 
speech and expression guaranteed to 
every citizen under Art. 19 (1) (a). In 
other words, does a citizen have a right 
to give a studied reply through the same 
journal to what has been published in 
-it? It may also be noted that what we 
are deciding is confined only to the field 
of public administration and to the jour- 
nals which are published with the aid 
of public funds and public moneys. 
Thirdly, our decision is confined only to 
a study and not something which is 
scurrilous, vituperative, simply malign- 
ing, propagandist or otherwise common- 
place. 


29. Let us take in this context an ex- 
treme illustration, Assuming that ‘the 
official Gazette publishes a studied criti- 
cism of someone’s study without pub- 
lishing the original article or study, is it 


under an obligation to publish a studied © 


reply to that study? We are aware of 
the fact that we do not have the aid or 
assistance of a reported case on this as- 
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pect. But, we are clear in our minds 
that the Official Gazette is únder an ob- 
ligation to publish a studied reply 
such a criticism which is the study of a 
problem. Assuming that All India Radio 
or Doordarshan publishes something'. 
which is a reply to someone’s study or 
is a criticism of someone’s studied arti- 
cle by naming that person, is it under ani 
obligation to publish a studied reply to' 
it? The reasons which have weighed, 
with us in this judgment leave us no al- 
ternative but to answer the question in 
the affirmative. : 


30. It is necessary in this context to - 
examine the functions of fundamental 
rights guaranteed under the Constitu- 
tion to all citizens of India. In our opi- 
nion, the vital function which a funda- 
mental right conferred upon the citizens 
fulfils is to ensure or to afford to every 
citizen maximum opportunity to develop 
his personality fully so as to enable him 
to make his best contribution to the de- 
velopment of social good. Secondly, they 
perform the function of drawing a line 
of demarcation between social good and 
individual good and to clearly delineate 
an area showing where, in the name of 
social good, a citizen shall not be pounc- 
ed upon. Thirdly, their function is to 
maintain healthy and sound democracy 
and to ensure the even development of a 
free society. Freedom and democracy in 
a democratic polity thrive on them. In 
order that the fundamental rights per- 
form such vital functions in a democratic 
polity, diverse and antagonistic criticism 
is the essence of healthy democracy be- 
cause it keeps public administration 
alert and always on its tows in order. to 


enable it to shrug off lethargy, inaction, 


complacency, - inefficiency, waste and 
corruption. A studied criticism of an 
antagonistic character is, in our opinion, 
an artery: of democracy: There is no 
doubt about the proposition that public 
funds must be spent for social good and 
public welfare. Social good and publie 
welfare cannot be brought about merely 
by publishing one’s eulogy and apprecia- 
tion. Their seeds lie as much in the 
criticism — nay more in it — than in 
eulogy and appreciation. Both apprecia- 
tion and criticism are the sustaining pil- 
lars of democracy and both are necessary 
ingredients of social good and public 
welfare in a democratic polity. Demo- 
cracy. is not an institution of flattery or 
sy¢ophancy and freedom is not its re- 
vocable gift to the people- — revocable 
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at the sweet will and pleasure — by those 
who for the time being are placed in 
charge of the destinies of people. There- 
fore, a public organ in the interests of 
democracy and in the interests of 
healthy and free society must be avail- 
-able to both to an admirer and to a cri- 
tic. To lean on one side more ihan op 
the other is likely to produce a lop- 
‘sided and misleading picture of an other- 
wise free society. Interests of the mem- 
bers of the public demand both criticism 
and appreciation. Therefore, the author 
of every studied criticism has a right to 
have it published in the concerned offi- 
cial organ. The Corporation is a publie 
body and belongs to no individual. 
the considerations which 










apply to a statutory public body. Every 
jeitizen has a right to demand of the 


cular channel or channels for publishing 
his .studied criticism of the concerned 
` administration. To 
make such an opportunity available to 
an admirer and to deny it to a critic is 
to deny to him his freedom of speech and 
ression and to throttle democracy. 


31. It is the basic and cardinal prin- 
ciple of the interpretation of a democra- 


tic Constitution that it is interpreted to. 


foster, develop and enrich democratic 
institutions. Irrespective of whether it 
is inscribed in any book on jurisprudence, 
it is inherently implicit in the democratic 
Constitution itself. It runs through 
every constitutional artery. It is its life 
and soul, To interpret a democratic Con- 
stitution so as to squeeze the democratic 
institutions: of their life-giving essence is 
to deny to the people or a section there- 
of the full benefit of the institutions 
which they have established for their 
benefit and to cease to be faithful and 
loyal to the Constitution to uphold and 
protect which a Judge takes his oath be- 
fore entering ‘upon his office. Salt loses 
its flavour when a Judge ceases to be a 
Judge and mechanically approves all ex- 
ecutive: actions challenged before him. 
A democratic Constitution cannot be in- 
terpreted in a narrow and pedantic (in 
the sense of strictly Hteral) manner. It 
lays down basic norms of community 
life which must find, on judicial inter- 
- pretation, their true reflection in every 
aspect of human life — individual and 
collective. It is the prime duty of judi- 
ciary — the last bastion in the edifice of 
democracy — to be and to remain’ im- 
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pregnable, to inject life and soul into its 
institutions and to transplant a heart in 
it which always throbs and pulsates ànd 
which never fails to function, Therefore, 
any constitutional interpretation which 
subverts the free social order is, in our- 
opinion, anti-constitutional. Since ap- 
preciation and criticism (both studied) 
are the quintessence of a free society, 
both must thrive under freedom of 
speech and expréssion. In our opinion, - 
therefore, denial to publish. the peti- 
tioner’s studied reply to Mr. Krishnan’s 
reply has violated the petitioner’s funda- 
mental right under. Art. 19 (1) (a) of the. . 
Constitution. f 


32. The next contention which has 
been raised by Mr. Patel flows from Art.: 
14. There is no doubt about the fact 
that in the matter of disbursement of 
public funds the Corporation has. prefer- 
red its admirer to its critic. Mr. Patel 
has invited our attention to two decisions 
of the Supreme Court in this - behalf. 


33. The first decision is in Railway: ` 
Board v. M/s. Observer Publications (PY 
Ltd., ATR 1972 SC 1792. In that case, ` 
the question which ardse was whether 
the Railway Administration should pro- 
vide equal opportunity to all the popular 
newspapers for sale in their stalls on the 
same terms. Sub-clause (viii) of Clause 
742 of the Railway Code provided that 
obscene books, pictures and publications ` 
shall not be sold in railway premises. In . 
tbat: behalf, the Supreme Court observed 
that if the Government has not made 
any order prohibiting the sale of any 
newspaper on the ground that it is ob- 
scene, the Railway Board cannot impose 
ban on sale of that newspaper under 
Clause 742 (v). In the context of Art. 14, 
the Supreme Court has held that if other - 
publications containing similar’ matters 
are not prohibited from sale by the 
Board, its order is liable to be quashed 
as violative of Art. 14. In other words, 
in the matter of dissemination of informa- 
tion and sale of publications, all must be 
treated alike unless the Government has 
banned the sale of a particular publica- 
tion. 

34. The next decision to which our at- 
tention has been invited by Mr. Patel is 
in Ramana Dayaram Shetty v. The In- 
ternational Airport Authority of India, 
AIR 1979 SC 1628. The principle which 
has been laid down in that decision by 
the Supreme Court is that, in matters of 
executive discretion, all must be treated 
alike or equal treatment should be meted 
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out to all. He has invited our attention 

to Art. 41 of the Constitution which spe- 
- cifles 

policy. It provides as under: 

“The State shall, within the limits of 
its economic capacity and - development, 
make effective provision for securing the 
right to work, to education and to pub- 
lic assistance in cases of unemployment, 
old age, sickness and disablement, and in 
other cases of undeserved want.” 


This Article does not have any applica- 
tion to the instant case. To make avail- 
able public funds to an admirer and not 
to.a sober critic, in our opinion, violates 
the guarantee of equality enshrined in 
Art. 14. Both, in our opinion, have an 
equal and an honourable place in our so- 
cial order. Therefore, given all other 
things equal, both must be treated equal- 
ly and alike. Again, given all other 
things equal, they belong to the same 
class and not to different classes. There- 
fore, both are entitled to equal treat- 
ment. 


-35. In that view of the matter, refusal 
to make available to the petitioner 
“Yogakshema” for voicing his studied 
criticism has, in our opinion, violated the 
petitioner’s fundamental right under Art. 
14. The action of the Corporation is; 
therefore, violative of the fundamental 
rights guaranteed to the petitioner both 
under Art. 19 (1) (a) and Art. 14. 


36. In view of. the findings which we 
have recorded, we allow the petition and 
issue a writ of mandamus directing the 
respondents to publish in the immediate 
next issue of ‘“Yogakshema” the peti- 
tioner’s reply to Mr. Krishnan’s reply 
which was published in ‘“Yogakshema” 
earlier. Rule is made -absolute with 
costs. 


37. Mr. K.’S. Nanavaty who appears 
on behalf of the respondents makes an 
oral application for staying the imple- 
mentation of the writ issued by us. This 
is not a fit ease for staying the imple- 
mentation of the writ. The oral applica- 
tion made by Mr. K. S. Nanavaty_is, 
therefore; rejected. 


Rule made absolute, 
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‘Karadia Jetha Kana, ete, Appellants 
v: Managing - Officer-cum-Collector and 
Settlement Commissioner-cum-Collector, 
Junagadh and others, Respondenis.. 


Letters Patent Appeals Nos. 160 and 
247 of 1977. D/- 2-4-1980**. 


(A) Letters Patent (Bombay), Cl. 15 — 
Constitution of India, Arts.. 226, 227 — 
Displaced Persons (Compensation and 
Rehabilitation) Act (1954), Sec. 24 — 
Allotment of evacuee property — Order 
passed by Chief Settlement Commissioner 
in revision — Administrative and not 
quasi judicial in nature — Writ petition 
challenging the order is governed by 
Art, 226 — Letters Patent appeal is 
competent, f 


A quasi judicial order results from 
the decision of lis between two parties 
given by a disinterested third party. 
Where an order for allotment of evacuee 
property is passed by the Competent 
Authority under the Displaced Persons 
(Compensation and Rehabilitation) Act 
(1954) and the same is affirmed in revi- 
sion by the Chief Settlement Commis- 
sioner, it, cannot be said that he was ex- 
ercising . the quasi judicial function `of 
deciding a lis between the two parties 
because there was no lis in such’ case. 
The order passed by the Chief Settlement 
Commissioner is an administrative order 
and.it was not a quasi judicial order. In 
view of the provisions of S. 24 of the 
Act it cannot be said that.there is any 
lis. Therefore, it cannot be said that the 
Chief Settlement Commissioner exercis- 
ed revisional jurisdiction ‘of a quasi 
judicial character within the meaning 
of cL -15 of the Letters Patent. The writ 
petition challenging the order of the 
Chief Settlement Commissioner would 
be governed by Art. 226 of the Consti- 
tution and writ proceedings being 
original proceedings the Letters Patent 
Appeal against’ the order of the single 
judge would be competent. (Para 5) 


approved for reporting 
by High Court are reported here. 


“Against judgment of J. B. Mehta, J. in 
S. C. A. Nos. 952 and 1060 of 1974, 
D/- 28-6-1977. 
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(B) Constitution of India, Arts. 226, 
227 — New plea — Writ petition under 
Art. 226 — Pleas as to non-service of 
notice under Sec. 7, Administration of 
Evacuee Property Act (1950) — Not 
Taised before Administrative authorities 
— Can be raised under writ proceedings 
_—S. C. A. Nos. 952 and 1060 of 1974, 
D/- 28-6-1977 (Guj), Reversed. 

Writ petition challenging the order of 
allotment of evacuee property passed-by 
Chief Settlement Officer is original pro- 
ceeding. Therefore plea as to non-service 
_ of notice under Sec. 7 of the Adminis- 


tration of Evacuee Property Act (1950). 


can be raised for the first time in writ 
petition. As the order is challenged under 
Art. 226 whether a particular contention 

` was raised before the administrative 
authorities below or not is not very 
material. Failure to raise a contention in 
judicial or quasi-judicial proceedings 
decided by a subordinate Court or sub- 
ordinate forum may militate against the 
petitioners when they challenge that 
order in a writ petition — particularly 
under Art. 227. S. C. A. Nos, 952 and 1060 
of 1974, D/- 28-6-1977 (Guj), Reversed. 
(Para 11) 

(C) Administration of Evacuċce Pro- 
perty Act (31 of 1950), Sec. 7 — Owner 
of property migrating to Pakistan — No 
automatic vesting of property in Custo- 
dian in absence of declaration under 
Sec. 7 — Interested persons must be 
heard before declaration is made—S. C. A. 
Nos. 952 and 1060 of 1974, D/- 28-6-1977 
(Guj), Reversed. (Para 12} 


In both the matters. 
D. D. Vyas, for Appellants; P. V. Hathi, 
for Respondent No. 3. 


S. H. SHETH, J. :— These two Letters 
Patent Appeals are directed against the 
common order recorded by Mr. Justice 
J. B. Mehta in Special Civil Application 
No. 952 of 1974 and Special Civil Appli- 
cation No. 1060 of 1974. The material 
facts in Letters Patent Appeal No. 160 
of 1977 are as follows. 

Survey Nos. 226 and 121/3 of village 
Lathodara in Mangrol Taluka of Juna- 
gadh District were received by the origi- 
nal petitioner from Aba Jusab and 
Osman Suleman in exchange of his lands. 
The deed of exchange was executed on 
27th December, 1950. It was. registered. 


Aba Jusab and Osman Suleman migrat-- 


ed to Pakistan. Therefore, a declaration 
that the lands in question were. evacuee 


- 
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properties was made. It appears that 
nothing happened thereafter. In Janu- 
ary 1971, Mamlatdar of Mangrol deput- _ 
ed an officer to take possession of the 

lands in question because after holding 
an enquiry, the Collector had allotted the 
lands in question to one Tikabai Motumal 
who migrated from Pakistan to India 
and who had made a claim for compensa- 
tion in respect of the properties which 
were left by her in Pakistan. Revision 
applications against these allotment 
orders were filed before the Chief 
Settlement Commissioner under Sec. 24 
of the Displaced Persons (Compensation 
and Rehabilitation) Act, 1954. Both of 
them were rejected. Therefore, the peti- 
tioners filed these two writ petitions 
challenging the orders made by the 
Chief Settlement Commissioner as well 
as the orders of allotment made by the 
Collector. The principal contention which 
was raised on behalf of the petitioners 
in the two petitions was that the lands in 


question belonged to them and that, 
‘therefore, they could not have been 
declared as evacuee properties. The 


learned single Judge who heard the peti- 
tions rejected the contentions raised on 
behalf of the petitioners and dismissed 
both the petitions. 


2. Those orders are challenged by 
the original petitioners in these appeals 
under clause 15 of the Letters Patent. 


3. The first contention which: Mr. 
Hathi has raised relates to the main- 
tainability of these appeals. According 
to him, the orders made by the Chief 
Settlement Commissioner were quasi 
judicial orders and that therefore, the 
writ petitions which were filed by the 
petitioners were in the nature of revi- 
sional applications under Art. 227 of the 
Constitution. According to him, there- ` 
fore, what the learned single Judge had 
done was to. exercise revisional jurisdic- 
tion in respect of the subject matter in 
controversy. Therefore, under clause 15 
of the Letters Patent, no appeal could lie 
against the order of the learned single 
Judge because clause 15 of the Letters 
Patent excepts appeals against orders 
made in exercise of revisional jurisdic- 
tion. The contention raised by Mr. Hathi 
is not well founded. 


4. A quasi judicial order results from 
the decision of lis between ‘two. parties 
given by a disinterested: third party. In 
the instant case, there was no lis be- 

s Š 
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tween the two parties which a third dis- 
interested party had decided. On 16th 
December 1971, Settlement Commis- 
sioner-cum-Collector, Junagadh, made 
.an administrative order in respect of the 
lands in question under -the Displaced 
Persons (Compensation and Rehabilita- 
tion) Act, 1954. In pursuance thereof, an 
allotment order was made on 20th 
Dece., 1971 by 
Mamlatdar, Evacuee Properties, Juna- 
gadh. Settlement Commissioner-cum- 
Collector and Managing Officer-cum- 
Mamlatdar were the persons who made 
the orders. Those orders were challenged 
before a higher administrative authority, 
viz. Chief Settlement Commissioner. It is 
difficult to say under these circumstances 
that the Chief Settlement Commissioner 
was exercising the quasi judicial func- 
tion of deciding lis between the two 
parties because there was no lis in the 
instant case. The Collector and the Mam- 
latdar had made administrative orders in 
the matter of evacuee properties and they 
were called in question before the Chief 
Settlement Commissioner who was the 
administrative head of the Collector and 
the Mamlatdar. Therefore, though the 
Chief Settlement Commissioner decided 
the revision applications, he did so in 
his administrative capacity as the head 
of the Collector and Mamlatdar in 
matters relating to evacuee property. It 
was, therefore, an administrative order 
which he made. It was not a quasi-judi- 
cial order. 

- 5. Section 24 of the Displaced Persons 
(Compensation and Rehabilitation) Act, 
1954, under which revision applications 
were filed provides that the Chief Settle- 
ment Commissioner may, at any time, 
call for the record of any proceeding 
under the Act in which a Settlement 
Officer, an Assistant Settlement Officer, 
an Assistant Settlement Commissioner, an 
Additional Settlement Commissioner, a 
Settlement Commissioner, a managing 
officer or a managing corporation has 
passed an order for the purpose of satis- 
fying himself as to the legality or pro- 
priety of any such order and may pass 
such order in relation thereto as he 
thinks fit. Indeed, sub-sec. (3) of Sec. 24 
provides: “No order which prejudicial- 
ly affects any person shal] be passed 
under this section without giving him a 
reasonable opportunity of being heard.” 
Sub-section (4) -provides for a remedy 
against the order made by the Chief 
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Settlement Commissioner if it has been 
made under sub-section (2) of Sec. 24. 
It is difficult under the aforesaid cir- 
cumstances to hold that the Chief Settle- 
ment Commissioner made a quasi-judicial 
order in a lis between two persons while 
acting as the disinterested third party. 


no two parties at all. Therefore, there 
was no lis. Therefore, within the mean- 
ing of clause 15 of the Letters Patent, 
we are unable to hold that the Chief 
Settlement Commissioner exercised revi- 
sional jurisdiction of a quasi judicial 
character. In that view of the matter the 


writ petitions which the petitioners 
filed were original petitions under 
Article 226 of the Constitution. 


Not only the petitioners invoked Art. 226] 
but the writ petitions justifiably were 
governed by Art. 226 of the Constitu- 
tion, Since they were original proceed- 
ings decided ‘by the learned single Judge, 
an appeal against his orders is competent 
under clause 15 of the Letters Patent. 
The first objection which has been rais- 
ed by Mr. Hathi, therefore, fails and is 
rejected. 





Paras 6-10 [xx xx xx xx xx xx xx ] 

141. There is one more aspect which 
is required to be dealt with. Before we 
do so, we propose to refer to the find- 
ings recorded by the learned single 
Judge. In regard’ to the contention rais- 
ed by Mr. Vyas with reference to the 
non-service of notice under Section 7 of 
the Administration of Evacuee Property 
Act, 1950, the learned single Judge has 
held that that contention cannot. be al- 
lowed to be raised because if was not 
raised before the Chief Settlement Com- 
missioner. We are unable to uphold that 


finding recorded by the learned single 


Judge because the present proceedings 
are original proceedings, properly so 
called, instituted under Art. 226 of the 
Constitution. Therefore, whether a parti- 
cular contention was raised before the 
administrative authorities below or not, is 
not very material. Failure to raise a con- 
tention in judicial or quasi-judicial pro- 
ceedings decided by a subordinate Court 
or subordinate forum may militate 
against the petitioners when they chal- 
lenge that order in a writ petition — 
particularly under Art. 227. That situa- 
tion does net necessarily obtain.in the 


present petition. Therefore, we are un- 
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able to uphold the view expressed by 
the learned’ single Judge in that behalf. 


12. It was next observed that a pro- 


perty which belonged to a person who 
migrated to Pakistan automatically vest- 
ed in the Custodian and that, therefore, 
Strictly speaking, a declaration under 
Section 7 was not necessary. We are wm- 
Jable to agree with that view of the 
learned single Judge. Whether a pro- 
perty had automatically vested or not 
‘jean be evidenced only by a declaration. 
In absence of any declaration, it is diffi- 
cult for a Court of law to come to the 
conclusion that it had vested in the 
Custodian of Evacuee Property. Before 
such a declaration could be made, ail 
interested parties have necessarily to be 
heard under Section 7. Therefore, Sec- 


tion 7 of the Administration of Evacuee’ 


Property Act, 1950, clearly disclosed a 
scheme that the declaration should be 
made after hearing all the interested 
parties and that that declaration would 
be the evidence of the property having 
been declared to be an evacuee 
property and having vested in the Custo- 
dian of Evacuee Property. The concept 
of automatic vesting without.a declara- 
tion under Sectien 7 cannot be stretched, 
{with great respect to the learned single 
jJudge, to the extent that irresnective of 
hether all interested parties were 
jheard or not, the vesting was so auto- 
matic that it could not be called in ques- 
tion by a person who was adversely af- 
}fected .by it even though he was given 
Ino opportunity of being heard. To take 
any such view is to bid farewell to the 
rule of law. 


13. So far as Section 7A of the Ad- 
ministration of Evacuee Property Act, 
1950, is concerned, it does net come into 
play in the instant case. 








t4. So far as the learned Judge’s 
view that the aforesaid declaration of 
1954 could ‘affect the registered transac- 
tions of exchange effected in 1954 is 
concerned, all that we can say is that 
they would be affected if the petitioners 
‘were heard or were given a reasonable 
opportunity of being heard as required 
by Section 7 of the “Administration of 


Evacuee Property Act, 1950... If they 
were not heard. they could not 
be affected. It is the cardinal 


principle of rule of law that no decision 
adverżely ` affecting a partý can he 
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rendered unless he has been heard in 
support of his case. (kK xx xx). 


Appeals allowed, 
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O N. H. BHATT, J. > ' 
Patel Rajesh Motibhai and another, Pe- 
titioners v. State of cuenet and _others, 
Respondents, ` 


Special Civil Applications Nos, 443 and 
460 of 1980, D/- 20-9-1889. 


Constitution of India, Art, 14 — Guja- 
rat State Government Resolution No. 


MCG-1077/5375/3 dated 30-7-1977, Cl. 4 


— Transfer from one medical college to 
another — Preferential treatment given 
to children of Government servants is 
without any rational basis — CI. 4 is 
ultra vires Art. 14. ' 


Clause 4 of the Government Resolution 
No. MCG-1077/5375/J dated: 30th ` July, 
1977 is ultra vires Article 14 of the Con- 
stitution of India. ` (Para 13). 


Sons and daughters. of Government 4 


servants cannot treat themselves as a 
separate privileged class. Clause 4 as it 
stands, carves out a special treatment for 
them, overriding the general policy norms 
laid down in clause 3 of-the resolution. 
In other words. out of the class of stu- 
dents seeking transfer, a special class is 
created. namely. the class of sons and 
daughters of the Government servants 
and this classification is made obviously 
to oblige the sons and daughters of the 
officers of the Government. A son or: a 
daughter of a Government servant by this 
accident itself claims to steal a march 
over other kindred persons.’ (Para 9) © 
- The classification is without any intelli- 
gible differentia. without any rational 
basis, without. anv nexus between the 
iMusory obiect of public interest sought 
to be achieved on the grourid of classi- 


fication. (Para 11) 
Cases Referred: Chronological Paras 

` ATR 1975 SC 563 it 
AIR 1970 SC 35 : - 11 


Snl. C. A. No. 443/80. ` 

B. P. Tanna. for Petitioner: c. K. Tak- 
wani, for Respondent No. 1. . 

Sol. C A. No. 460/80. 

B. P Tanna, for Petitioners: C.. K. Tak- 
wani, for Respondents. 

ORDER:— These two petitions raising 
common auestions of law and somewhat 
similar, questions of facts are heing 
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posed of by this common judgment with 
the concurrence of the. learned avachi 
appearing in the matters. 


'Z. There is a sole petitioner in the 
special civil application No. 443 of 1980 
and there are two petitioners in the Spe- 
cial Civil Application No. 460 of 1980. 
All the three are the students of the 
M. P. Shah Medical College, Jamnagar, 
who had passed their first M.B.B.S. 
examination, the results of which were 
declared sometime in January 1980. It is 
common ground that’ admissions to Gov- 
ernment . Medical Colleges situated at 
Ahmedabad, Baroda, Surat and Jamnagar 
„are given by the State of Gujarat strictly 
according te merits. The Rules for admis- 
sion to this course are published by ‘the 
Government and they are dated 10-5-79. 
The students who have passed the 12th 
Std. examination with Science subiects 
including Biology, are eligible for admis- 
sion. It-would be evident that students 
from all parts of Gujarat. will be- as- 
pirants for admissions to’ the medical 
course. Some may like to be at Ahmeda- 
bad, some may prefer to be at Baroda, 
some may have a special liking for Surat 
and some may find it convenient to be 
at Jamnagar. It may happen that a stu- 
dent from Jamnagar area may, for some 
reasons, like to have admission at Ah- 
medabad or vice versa. The Government 
therefore. has laid down in the aforesaid 
rules that “the placement of a candidate 
to a medical college in the State shal] be 
decided on the basis of merit-cum-prefer- 
ence given by them in their application 
for admission”. So the list of eligible 
candidates will first be prepared on the 
basis of merit and then for the purpose 
of allotting one or the other of the col- 
leges to them, preference will be given 
to their choice. It may happen that a stu- 
dent hailing from Jamnagar or Surat or 
round about may prefer Ahmedabad for 
some reasons, but the students above him 
in the merit list also might have likewise 
preference for Ahmedabad. If the total 
seats of Ahmedabad are thus allotted to 
those students up in the list, the prefer- 
ence of the student, say for Ahmedabad, 
may not be given any weightage. Such a 
student, say from Ahmedabad, might be 
required to go to Jamnagar also. This 
scheme of admission and allotment of 
colleges is acknowledged on all hands to 
be in consonance with the above-men- 
tioned Admission Rules. 


3. Ordinarily, a student who gets ad- 
mission to one college would be expected 
_ to complete his course at the same col- 
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lege,. but. the Government was not obli- 
vious of certain students’ desire based on 
places of 
their choice or the circumstances may 
alter in the course of the 14 years of the 
first M.B.B.S. course which may make 
it convenient for that student to seek a 
shift to another college. Viewing these 
possible situations, which are ` recurring, 
the Government had resolved on 30-7-77. 
to effect such transfers on certain basis. 
Clause 1 of the said resolution sets out 
the purpose. It reads: 


“Applications for transfer wil] be con- 
sidered immediately after passing the Ist 
M.B.B.S. examination within one month 
from the beginning of the terms of con- 
cerned medical college where the admis- 
sion is sought, provided there is a clear 
vacancy”. (emphasis by me) 


A clear vacancy is defined as one which 
is caused by transfer of a student or his 
or her having left the studies or due to 
death, discharge, etc. More often than 
not, all the seats recognised by the Uni- 
versity, say of 2nd M.B.B.S. in a particu- 
lar college may not. be filled in because 
of certain failures at the Ist MBBS. 
level. So some clear vacancies might even 
otherwise be there. The Government 
then in the aforesaid resolution provided. 
that a student seeking transfer of entry 
into 2nd M.B.B.S. course has to make an 
application for transfer. Then clauses 3 
and 4 of the said resolution are repro- 
duced below, because their consideration 
is the main subject matter of these two 
petitions: 


“3. Merit lists will be prepared on the 
basis of marks obtained at the last uni- 
versity examination separately in respect 
of applications for transfer from candi- 
dates of Medical Colleges within the 
State,. and in respect of candidates of 
medical colleges outside the State. The 
transfer shall be given strictly on merit 
according to percentage of marks obtain- 
ed in the last University’ examination 
subject to provision in Rule 4 below. The 
candidates should have passed the last 
University examination at the first -at- 
tempt. . Application for transfer from 
candidates outside the State will be con- 
sidered after first finalising applications 
of transfer in respect of candidates from 
the medical colleges within the State. 

4. Notwithstanding anything contained 
in Rule 3 above, sons/daughters of State 
Government servants whose parents are 
transferred/posted in the same town in 
which the medical college is situated, will 
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be given priority for transfer (inter se 
claim will be determined on merits). 


Note:— Applications from -candidates 
claiming preference must be accompani- 
ed by certificate from competent auth- 
ority to that effect that (a) they are Gov- 
ernment servants; (b) are residing in the 
same town where college is situated, 
without which their claim will not be 
considered.” 


4. Even a bare look at the above- 
mentioned clause 3 of the resolution 
shows that different merit lists are to be 
prepared on the basis of the marks ob- 
tained at the last University examination 
separately in respect of applications for 
transfer from candidates of medical col- 
leges within the State. It is the policy 
decision of the Government that as at 
the initial stage, admission to medical 
course was on the basis of merit alone, 
this sort of change sought to be permit- 
ted also should by and large be on the 
basis of merits, the merits have been 
determined on the strength of the marks 
obtained at the Ist M.B.B.S. examination. 
So far there is no controversy amongst 
the contending parties before me. The 
subject matter of dispute, however, is 
the legality and validity of the above- 
mentioned clause 4, which overrides the 
normal basis adopted by the Government 
for permitting transfers as is evident 
from clause 3 of the resolution. The peti- 
tioners in these two petitions contend 
that- the preferential treatment or prior- 
ity accorded to the sons/daughters of 
State Government servants, whose 
parents were transferred or posted in the 
same town in which the medical college 
is situated is obnoxious to the guarantee 
of equality before law enshrined in Arti- 
cle 14 of the Constitution of India. This 
is the challenge to clause 4, which is re- 
quired to be examined in these petitions. 

5. Before I go to deal with this clean- 
cut legal question, the factual background 
of these petitions deserves to be specifi- 
cally noted. The three petitioners of these 
two petitions and the respondent No. 2 
in the first petition and the respondents 
Nos. 2 and 3 of the second petition were 
students of M. P. Shah Medical College, 
Jamnagar. All these parties were as- 
pirants for admissions to colleges other 
than Jamnagar, as far as the 2nd M.B. 
B.S. course is concerned. The sole peti- 
tioner of the Special Civil Application 
No. 443/80, the two petitioners of the 
Spl. Civil Appin. No. 460/80, the respon- 
dent No. 2 of the Petition No. 443/80 and 
the respondents Nos. 2 and 3 of the Peti- 
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tion No. 460/80 were seeking transfer 
from Jamnagar to Baroda, Ahmedabad, 


Baroda, Ahmedabad, Surat and Baroda 
respectively. As per clause 3 of the Gov- 
ernment Resolution of 1977, the Principal 
of M. P. Shah Medical College, Jamnagar 
prepared the merit list of these candi- 
dates. The petitioner of the Petition No. 
443/80 stood at No. 2, the petitioner No. T 
of the Petition No. 460/80 stood at No. 3, 
the petitioner No. 2 of the Petition No. 
460/80 stood at No. 4, the respondent No. 
2 of the Petition No. 443/80 stood at 
No. 9 and the respondent No. 2 of the 
Petition No. 460/80 stood at No. 19 where- 
as the respondent No. 3 of the Petition 
No. 460/80 was not given any merit num- 
ber, because she had passed her examina- 
tion six months earlier, that is, in April 
1979. In other words, the respondent 
No. 3 of the Petition No. 460/80, Kum. 
Dipti K. Mehta was given transfer at the 
end of the first term of the 2nd M.B.BS. 
course, because of the special circum- 
stances, namely, she and her parents hav- 
ing suffered considerably in the notorious 
Morbi disaster. It is no longer in contro- 
versy before me that this respondent 
No. 3 Dipti K. Mehta’s case was consider- 
ed by the Government as a special . case 
and the Medical Council of India is said 
to have approved of this. It is to be noted 
with pertinence that Medical Council of 
India also have their say in the matter of 
admissions and transfer. The Medical 
Council has made provision for migra- 
tion/transfer of students from one medi- 
cal college to another and these recom- 
mendations are admittedly having the 


force of law. Clause V of the recom- 
mendations is reproduced below:— | 
“V. Migration/Transfer of students . 


from one Medical College to another; 

(a) A student studying in a recognised 
medical college may be allowed to mig- 
rate/transfer to another recognised medi- 
cal college under another/some Univer- 
sity. 


(b) The migration/transfer can be al- 
lowed by the University concerned with- 
in three months after passing the Ist pro- 
fessional examination, as a rule, 


(c) Migration/transfer of students dur- 
ing the course of their training for the 
clinical subjects should be avoided, 


(d) The number of students migrating/ 
transferring from one medical college to 
another medical college during one year 
will be kept to the minimum so that the 
training of the regular students of that 
college is not adversely. affected. The 
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number of students migrating/transfer- 
ring to/from any one medical college 
should not exceed the limit of 5% of its 
intake subject to a maximum of 5 stu- 
dents in any one medical college in one 
year. 


(e) cases not covered under the above 
Regulations, may be referred to the 
Council, for consideration on individual 
merits; 

(f) an intimation about the admission 
of migrated/transferred students into any 
medical college should be sent to the 
Council forthwith.” 


The Medical Council of India has laid 
down that the number of students mig- 
rating or seeking transfer from one medi- 
cal college to another should not exceed 
the limit of 5% of its intake, subject to 
a maximum of 5 students in any one 
medical college in one year. Clause (e) 
quoted above specifically refers to cases 
not covered under Clause (d) and it 
clothes the Medical Council with the 
authority to sympathetically consider the 
case not falling within that category, on 
its individual merits. I was shown at the 
time of hearing of this petition the letter 
from the Medical Council of India addres- 
sed to the Secretary to the Government 
of Gujarat, Health and F. W. Depart- 
ment approving the transfer of Kum. 
Dipti K. Mehta, the respondent No. 3 in 
Special Civil Application No. 460/80, per- 
mitting her transfer from Jamnagar 
medical college to Baroda medical col- 
lege “as a special case in view of the cir- 
cumstances mentioned”, 


6. The grievance of the petitioners is 
that though these three petitioners were 
ranking very high in the merit list pre- 
pared for the-purpose of transfer from 
Jamnagar College to the colleges 
of their. choice, the respondent No. 2 of 
the Petition No. 443/80 was given pre- 
cedence or priority over them because 
her father, a Government servant, was 
functioning as such at Gandhinagar, place 
about 30. kilometers away from Ahmeda- 
bad and the respondent No. 2 of the Pe- 
tition No. 460/80 though appearing at 
No. 19 in the merit list prepared by the. 
Principal of M. P. Shah Medical College, 
Jamnagar was given chance to go to 
Surat, a place of her choice, because there 
was no aspirant from Jamnagar who 
wanted to go to Surat. Similarly, two 
more students from Jamnagar, one Mr.. 
P. C. Jhala was permitted to join Ah- 
medabad college because his- father at 
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- the relevant time was a Government ser- 


vant posted at Ahmedabad. Similarly, one 
Mr. R. B. Jaipalli, who was at Sr. No. 22 
in the list was given Surat, but he had 
not accepted transfer. 


7. The above analysis will show that 
the three respondents in’ these two peti- 
tions and Mr. Zala and Mr. Jaypalli hav- 
ing been already selected as the candi- 
dates for transfer from Jamnagar, the 
cases of these petitioners were not con- 
sidered because only five candidates could 
be permitted to leave Jamnagar for join- 


` ing some other colleges in the State. The 


Government is said to have first proceed- 
ed to decide the cases of Government ser- 
vants while dealing with the applications 
ef the students from Jamnagar, because 


- according to the Government, the sons 


and daughters of Government servants 
had an overriding preferential treatment 
in the matter of transfer by virtue of 
clause 4 of the resolution already refer- 
red to. The petitioners’ grievance is that 
had Rule 4 not been there in the resolu- 
tion, they would have been the first to 
get the places of their choice. So their 
first attack is directed against the validity 
of clause 4 of the resolution. 


8. It is to be incidentally noted that 
though clause 3 of the transfer resolution 
speaks of merit list, the State Govt. on 
its own prepared a combined and com- 
mon merit list on the basis of inter se 
merits as determined by the precentage 
of marks obtained by differents students 
from ‘different universities, i e Ah- 
medabad College governed by Gujarat 
University, Baroda College by M. S. Uni- ` 


versity, Surat College governed 
by South Gujarat University. and 
Jamnagar College by Saurashtra 


University. Whether this could be 
done or not is a different matter al- 
together, but clause 8 of the Rules does 
not envisage any such combined list. The 
aspirants for transfer are college-wise. 
The number of students that ‘are per- 
missible to be allowed transfers are also 
college-wise. The Government’s action, 
therefore, in jumbling the- four select 
lists and prepare one of its own, is an ac- 
tion unwarranted by its policy decision 
and, as a matter of fact, this action of the 
Government is challenged by the peti- 
tioners in these two petitions, but 
as the prayers sought for by the peti- 
tioners can be essentially met by striking 
down clause 4, I refrain from expres- 
sing any final opinion in that regard. I 


~ 
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say, it is not necessary to decide so be- 
cause the ratio of 4:1 between repeaters 
on one hand. and others on the other hand 
does not arise here in this case. Kum 
‘Dipti K. Mehta, the respondent No. 3 in 
the Petition No. 460/80 is no doubt a re- 
peater, but she is afforded transfer as a 
special case under clause (e) of the Medi- 
cal Council of India recommendations. 
Her case, therefore, stands on a different 
footing and in my view she is not neces- 
sary to be counted for the purpose of con- 
sidering the ‘five’ transfers’ from Jam- 
nagar. Her case stands on a different 
footing and her position remains un- 
affected despite my upholding the conten- 
tion of the petitioners. 


9. It is to be noted with ‘pertinence 
that clause 4 of the resolution gives a 
downright preference and overriding pri- 
ority to the children of Government ser- 
vants. The personnel of Indian Civil Ser- 
vice in pre-independence days claimed and 
enjoyed privileged position, but that is 


and should be the relic of the past. On - 


the advent of the constitution, what 
supervenes is the constitutional mandate 
and not the whims or notions of certain 
so-called privileged classes. Sons and 
daughters of Government servants can- 
not treat themselves as a separate privi- 
leged class, Clause 4 as it stands, carves 
out a special treatment for them, . over- 
|riding the general policy norm laid down 
in clause 3 of the above resolution. In 
other words, out of the class of students 
seeking transfer, a special class is creat- 
ed, namely, the class of sons and daugh- 
ters-of the Government servants and this 
classification is made obviously to oblige 
the sons and daughters of the officers of 
the Government. Can it be done with im- 
punity? Does it not amount to permitting 
classification based on no intelligible dif- 
ferentia? It appears so. A son or a daugh- 
ter of a Government servant by this acci- 
dent itself claims to steal march over 
other kindred persons. What has the 
Government to say im this regard?’ The 
affidavit of the Govt. filed by its Under- 
Secretary, one Mr. D. B. Shah, deserves 
to be quoted. = 


“I say that the transfer of sons and 
daughters of the Government servant 
inter se has to be determined on merits. 
I say that there is no preferential treat- 
ment being given to sons and daughters 
of the Government servants, but only a 
priority is given for transferring a son 
or daughter of the Government servants 
to medical college situated in the town 
where parents-af such son or daughter 


t 
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may be serving. I say that this priority 
is being given to facilitate the children of 
the Government servants .to continue 
their studies in the town where their 
parents are serving...... (para 4) 


But it is settled position of law that 
reasonable classification can always be 
made for giving preference to any parti- 
cular class on the basis of the public in- 
terest felt by the Government and that 
such classification can never offend Arti- 
cle 14, I say that if the Government has 
right to reserve certain seats for itself in 
admissions of students to Government 
medical colleges, the Government has 
certainly a right for giving priority to 
a particular class so far as transfer from 
one medical college or the other is con- 
cerned, I say that the Government has 
decided to give priority to sons and 
daughters of the Govt. servants who are 
posted in the same town where medical 
college is situated for transferring ‘them 
to the same place on the basis that Gov- 
ernment service is.of transferable type 
and, therefore, the Government always 
has a right to give priority to its servants, 
I say that this classification is based on 
reasons and it is not discriminatory. I 
say that there is eomplete nexus between 
the classification and the object which is 
sought to be achieved. I say that the 
classification is of sons and daughters of 
the Government servants as being one 
class and the object being to give bene-. 
fit to such class by the Government in 
view of the fact that the Government has 
a right to give such priority in view of 
the rules......... (para 7).” 


10. The law is correctly quoted in the. 
affidavit, but its basis is lacking. To say 
that preference is not given, but priority 
is given, is something ex facie meaning- 
less. Priority and preference in this con- 
text are synonymous, What is the object 
sought to be achieved by making this 
class out of a class? There is no public 
interest that could be conceived and none 
is stated. The respondent No. 3 of the 
Petition No. 460/80 tried to fling a bene- 
volent suggestion to the Government by 
filing the earlier affidavit. She says that 
‘the rules are obviously framed with a 
view to attract persons to join the Gov- 
ernment services and with a view to en- 
sure them economic relief by saving them 
from spending after their children who 
without these rules may be required to 
join colleges outside the place of posting 
of the concerned government servant and 
as such, there is a clear policy in enacting 
the rules in question and-:giving priority 
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` for transfer to the Government servants 
both in Central and State Government 
service.” This is not what the Govern- 
ment says. All that the Government says 
is that it has a right to create a class out 
of the class of students seeking transfers 
and that it is in the public interest to do 
` 50. When Government servants are liable 
to be transferred at the interval of three 
to five years, when the medical course 
itself is stretched over at least 44 years 
with one year’s compulsory internship to 
boot, the alleged public interest even if 
forcibly stretched out, can be little serv- 
ed by such a provision. When the Gov- 
ernment itself does not say that in order 
to attract better talent to Government 
service and in the interest of the service 
itself this provision is made, the benign 
possible. conjecture on the part of the 
respondent No. 3 can have little relev- 
ance. i 


11. Mr. Takwani, the learned Assist- 
ant Govt. Pleader, however, put forward 
before me a bold proposition that as the 
Government runs the colleges with its 


own funds, the Government has absolute - 


power to make reservation for certain 
peeple. I have called this proposition bold 
and I call it bewildering also. In a society 
governed by the rule of law, the Gov- 
ernment managing the funds of the peo- 
ple as a trustee, cannot arrogate to itself 
the powers of a capitalist handing his own 
funds. Mr. Takwani, however, tried to 
seek support for his proposition from the 
judgment of the Supreme Court in the 
case of Kum. Chitra Ghosh v. Union of 
India, AIR 1970 SC 35. In that case, the 
reservation of the seats in the Maulana 
Azad Medical College, Delhi was in re- 
spect of certain categories mentioned in 
clauses (c) to (h) contained in the College 
prospectus relating to the eligibility for 


admission to the College. The Supreme> 


Court held that said reservations were 
not violative of Articles 14, 15 and 29 of 
the Constitution of India. The reasons are 
given by the Supreme Court why they 
were not so. The Supreme Court says: 


“The first group of persons for whom 
seats have been reserved are the sons and 
daughters of residents of Union Terri- 
tories other than Delhi. These areas are 
well known to be comparatively back- 
ward and with the exception of Himachal 
Pradesh they do not have any Medical 
College of their own. It was necessary 
that persons desirous of receiving medi- 
cal education from these areas should be 
provided some facility for doing so. As 
regards the sons and daughters of Cen- 
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tral Government servants posted in 
Indian Missions abroad, it is equally well 
known that due to exigencies of their 
service these persons are faced with lot 
of difficulties in the matter of edueation. 
‘Apart from the problems of language, it 


‘is not easy or always possible to get ad- 


mission into institutions imparting medi- 
cal education in foreign countires......... 
It is, therefore, evident that even in that 
authority a reasonable basis for classifi- 
cation or to put it differently an intelli- 
gible differentia was clearly found by the 
Supreme Court and that is why the clas- 
sification was not found to be invidious. 
As far as the case on our hand is concern- 
ed, the classification is without any in- 
telligible differentia, without any rational 
basis, without any nexus between the 
illusory object of public interest sought 
to be achieved and the ground of classifi- 
cation. If any authority is needed to re- 
peal Mr. Takwani’s broad proposition, we 
can advert to the case of State of Uttar 
Pradesh v. Pradip Tandon, AIR 1975 SC 
563. In that case, the reservation of seats 
in medical colleges in Uttar Pradesh for 
candidates from rural population was 
held to be unconstitutional 


12. It is, therefore, evident that the 
State Government that has made Cl. 4 of 
the resolution for transfer has not adopt- 
ed any rational basis, had not -any objec- 
tive sought to be achieved by giving pre- 
ferential treatment to the sons and 
daughters of the Government servants 


and it seems to have proceeded to make 


that provision only on the assumed no- 
tion about the right of the Government in 
respect of admission to the medical col- 
leges run at the cost of the public ex- 
chequer. 2 - 

13. I, therefore, declare Clause 4 o 


‘the Government Resolution No. MCG- 


1077/5375/J dated 30th July, 1977 as ultra 
vires Article 14 of the Constitution o 
India. 

14. This brings me again to the fac- 
tual parts -of these petitions. Though the 
petitions were filed soon after the first 
term of the second M.B.B.8. course start- 
ed and soon after the merit list prepared 
by the Dean of the. M. P. Shah Medical 
College, Jamnagar was found to be not 
acted upon, the matters could not be 
taken up on hand. The respondents in 
these two petitions have already joined 
other colleges and are prosecuting their 
studies at the places of their new destina- 
tions. It would, be too harsh to set at 
naught their transfers. At the same time. 
the cases of these three petitioners, who 
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were entitled to have their places of 
choices given to them deserve to be con- 
sidered by the Govt. They were high- 
up in the merit list. As the things stand 
at present, there were five students, who 
could be granted transfer. Even if the 
respondent No. 2 of the Petition No. 433 
of 1980 is not disturbed and the respon- 
dent No. 2 of the Petition No. 460/80 is 
not disturbed, and as held by me above, 
Kum. Dipti-K. Mehta the respondent 
No. 3 of the Petition No. 460/80 is a case 
recognised even by the Indian Medical 
Council as a special case, all the three 
petitioners can be and must be accommo- 
dated in the matter of their choice, pro- 
vided there are vacancies in the Colleges 
to which they seek admission. So as far 
as transferees from Jamnagar are con- 
cerned, there are only three including 
Mr. P. C. Jhala. As said by me above, the 
transfer of the respondent N. 2 in each 
of these two petitions is not regular. They 
could not be given placement in the five 
seats meant for transfer from Jamnagar. 
It is, therefore, in the fitness of: things 
that all the three petitioners of these two 
petitions are given transfer from Jam- 
nagar to the places of their choice. The 
concerned Universities that are parties 
before me, namely, M. S. University, 
Gujarat University are hereby directed 
to accord special permission for transfer 
of these three students and .the State 
Government is hereby given a writ of 
mandamus to effect the transfers of these 
petitioners from Jamnagar to the places 
of their first preference. I am sure that 
Indian Medical Council would visualise 
the difficulties and would grant necessary 
permission under clause (e) of their re- 
commendation quoted abové) The delay 
that has been occasioned is due to the 
proverbial delay of courts and despite the 
petitioner’s persistent efforts to get their 
matters heard soon in the month of Feb- 
ruary and March 1980, these matters 
could not be taken by this High Court 
because of the. heavy pressure of admis- 
sional work. It is in this situation that a 
request is made to the Indian Medical 
Council to accord their sanction if it is 
otherwise necessary for the purpose of 
the transfers of these petitioners, to effect 
which a writ of mandamus has been given 
by me in this petition. Though as a natu- 
ral corollary the respondents Nos. 6 and 
7 of the Petition No. 460/80 and the re- 
spondent No. 2 of each of these petitions 
might be required to be relegated to make 
room for the petitioners, in view of the 


time-iag, I do not order their repatriation 
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to Jamnagar college, the college of their 
origin from where they had sought trans- 
fers and they shall be allowed to be con- 


tinued at the colleges where they are at 
present as special cases. It is obvious that’ 


‘the terms so far completed by the re- 


spective petitioner at Jamnagar college 
will be treated as continuity in study on 
their transfer to other colleges by the 
concerned Universities as per the powers 
vested in them as per Ordinance No. 71 
of the Gujarat University and as per 
other similar Ordinances of the M. S. 
University. 

15. The petitions are accordingly al- 
lowed, making rule absolute with no 
order as to costs. 

Liberty to the parties 
court in case of difficulty. 

The implementation of this writ to be 
effected by the Government within a 
period of 10 days from today. f 

Petitions allowed. 


to move this 
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The Life Insurance Corporation of 
India, Appellant v. Saubhagyachand T. 
Vasa and another, Respondents. ` 


Second Appeal No. 11 of 1975, D/- ` 
18-7-1978.* 


Married Women’s Property Act (3 of 
1874), Section 6 — Insurance Policy con- 
taining surrender clause — For benefit 
son of assured — Request by 
assured to record surrender and make 
payment of surrender value — Trustee 
under policy, whether entitled to sue 


Corporation for payment of surrender 
value, : 
. Section 6 does not expressly, nor by 


necessary implication, control the right 
of the trustee under policy, to deal with 
the trust property as he may be legally 
entitled to do. No doubt it is true that 
a policy of insurance, effected under 
Section 6 is deemed to be a trust enur- 
ing for the benefit of the beneficiaries 
and is not, as long as the trust remains, 
subject to the control of the assured. 
The word “control” would mean any 
act by which a person having the power 
to control deals with an object so as te 
transfer its ownership or any right or 
interest therein or deals with it or re- 
gulates it as if it is his property. If an 


*Against decision of H. N. Joshi, Extra 
Asstt, J., Rajkot in Civil ‘Appeal Num- 
ber 78 of 1972. 
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assured expresses his inability or his 
unwillingness to pay the premiums and 
requests the Insurance Corporation to 
record his inability or unwillingness and. 
consequently the surrender thereof, it 
cannot be said that he is trying to con- 
trol the policy. What is prohibited under 
Sec, 6 is the unilateral act of an assured 
in relation to the policy issued under 
that section. If the trustee of such a 
policy joins the assured and requests 
the Corporation to pay the surrender 
value, as the policy is surrendered by 
the assured, it cannot be said that as- 
sured or trustee is exercising control 
over policy. 

Where a policy of insurance was taken 


out by an assured for the benefit of his ` 


minor son and it contained a surrender 
clause, that the policy could be surren- 
dered for cash after payment of premium 
for at least two years, the assured after 
paying premium for two years requested 
the Corporation to record surrender and 
make payment of surrender value, the 
obligation of the Corporation to pay the 
surrender value under the clause. could 
not be subjected to the special endorse- 
ment about issuance of the policy under 
Section 6, and could not be said to have 
been superseded, in the absence of. any 
appropriate condition in that behalf in 


the contract. (Para 3) 
Cases Referred : Chronological Paras 
(1966) 61 ITR 317 (Mad) 3 


M. D. Pandya for B. R. Shah, for Ap- 
pellant; G. N. Desai with H. K. Gandhi, 
for Respondents. . 

JUDGMENT :— A short but interest- 
ing question arises in this appeal at the 
instance of the Life Insurance Corpora- 
tion of India, which was the defendant 
in the trial Court, as to whether a trustea 
under a policy of insurance effected 
under Section 6 of the Married Women’s 
Property Act, 1874, for the benefit of 
minor children of an assured can success- 
fully sue the Corporation for recovery 
of the assured valuė of the Policy? The 
question arises in the following circum- 
stances: 

One Hasmukhlal Saubhayachand Vasa 
took out a life insurance policy in sum 
of Rs.-2 lacs on October 4, 1968, from 
the Rajkot Division of the Life Insurance 


Corporation of India. The Corporation 
-undertook that if the assured died þe- 
fore the date of maturity, which was 


October 4, 1993, when the policy was in 
force, the total amount of premiums paid 
would be returned to the peran or per- 


L. I. C. of India v. 
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‘sons entitled to them in terms of the 


policy. The sum assured was payable 
on the stipulated date of maturity if the 
life assured; was then alive. It is com- © 
mon ground that the policy was a single 
premium policy and was issued under 
the provisions of the Married Women's 
Property Act, 1874, as endorsed on the 
back of the policy which is produced on 
the record of the trial Court. The policy 
was effected on the. conditions and privi- 
leges which, inter alia, guaranteed that 
the Corporation would pay the prescrib- 
ed surrender value in cash provided the 
premiums have been paid for at least 
two years or to the extent of one-tenth 
of the total number stipulated for in the 
policy, provided that the total premiums 
paid exceed one full year’s premium. It 
is also an admitted position that the as- 
sured has paid two premiums of Rupees 
5038/- each on the permissible dates. 
Since the policy was effected on October | 
4, 1968, the two years which would 
qualify an assured to recover surrender 
value from the Corporation were com- 
pleted on October 3, 1970. The assured, 
by his letter of October 5, 1970, request- 
ed ‘the Corporation that since he desired 
to recover the surreder value, he was 
not paying the third premium which 
fel] due on the said date. He requested 
the Corporation to record the surrender 
of the policy and make payment of the 
surrender value at the rate of 90% of 
the amount of premiums paid. One Sau- 
bhagyachand Talakchand Vasa, who was 
appointed as trustee under the said 
policy, therefore, called upon the Cor- 
poration by his letter of October 10, 1970, 
to make payment of Rs. 9068-40 Ps, be- 
ing the surrender value at the rate of 
90% of the amount of the premiums 
paid. Since the corporation. did not 
comply with the demand made in the 
said letter, the said trustee as well as 
the assured filed the present suit being 
Civil Suit No, 679 of 1971 in the Court 
of Civil Judge (J. D.) Rajkot praying 
for a decree of Rs. 9068-40 ps. being the 
amount of surrender value and Rupees 


` 725-42 ps. -being the amount of interest 


from the date of the demand till the 
date of the suit together with Rs. 25/- 
by way of notice charges. 


2. The suit was resisted by the Cor- 
poration, inter alia, on the ground that 
the plaintiffs were not entitled to, sur- 
render value as the relevant clause oblig- 
ing the Corporation to pay the surren- 
der value was superseded by the con- 
tract between the parties that the policy 
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was issued under Section 6 of the Mar- 
ried Women’s Property Act, 1874 and 
as long as the object of the’ trust re- 
mained, the trust created by the policy 
could not be extinguished by surrender- 
‘ing the same. Both the Courts below 
rejected this contention of the Corpo- 
ration with the result that the decree 
passed in favour. of the trustee against 
the Corporation was confirmed in appeal 
by the learned Extra Assistant Judge, 
Rajkkot, in Civil Appeal No. 78 of 1972. 
It'is this order of the learned Extra As- 
sistant Judge, Rajkot, in appeal which 
is the subject matter of this second ap 
peal before me. 


3. The principal question which arises 
for determination is, whether the respon- 
dent No. 1, who is the trustee under the 
said policy, is entitled to sue success- 
fully the Corporation for payment of the 
surrender value of the’ policy? The other 
two contentions, which were advanced 
in the First ‘Appellate Court about the 
want of jurisdiction of Civil Judge (J.D.) 
to hear and try the suit, and non-joinder 
of necessary party,- have not been pres- 
sed before me. The. only contention 
which has been strenuously pressed is, 
that inasmuch as the policy in question 
was effected under Section 6 of the Mar- 
ried Women’s Property Act, 1874, for 
the benefit of the minor son of the as- 
-sured, it would enure and be deemed to 
be a trust for his benefit and would 
not, so long as the object of the trust 
remained, be extinguished by surrender- 
ing the same. Before I deal with this 
contention, it would be advisable ‘to 
shortly refer to the relevant conditions 
and privileges attached to the policy in 
question. The sum assured was payable 
on the stipulated date of maturity, that 
is, 4th October, 1993, if the life assured 
would be then alive, and in case of the 
assured dying before the. date of the 
maturity while the policy would be in 
force, the total amount of the premiums 
was to be returned to the person or per- 
sons entitled to them under the policy. 
The clause pertaining to guarantee about 
the payment of surrender value reads 
as under :— 


“Guaranteed Surrender Value:— This 
policy can be surrendered for cash after 
the premiums have been paid for - at 
least two years or to the extent of one- 
tenth of the total number stipulated for 
in the policy, provided that the -total 
premiums paid exceed one full year’s 
premium, 


tue 
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The surrender value - allowable under 
this Policy is equal to (i) 90% of tha 
within mentioned Single Premium, if the 
Policy is effected by payment of a Single 
Premium, or (ii) 95% of the total amount 
of the within-mentioned premiums paid 
excluding the premiums for the frst 


year, in all other cases as may be appli- 


cable”. 


The endorsement on the back of the 
policy about its issuance under the pro- 
visions of the Married Women’s Property 
Act, 1874, reads as under :— 

“Rajkot, dated: 4-10-1968: This policy 
is issued under the provisions of the 
Married Women’s Property, Act, 1874, 
for the benefit of the proposer’s son, Kr. 
Jayeshkumar Hasmukhlal Vasa aged 5 
years and Shri Saubhagyachand Talak- 
chand., Vasa has been appointed as trustee 
under the.provisions of Section 6 of the 
said Act to receive the Policy moneys 
and hold the same upon the aforesaid 
trusts with power and authority to the 
said trustee to obtain any loan or loans 
On the security of the Policy from the 
Corporation alone, for the benefit of the 
aforesaid beneficiary, provided he is 


‘Major and competent to contract and 


with. power to the proposer, (a) to ap- 
point a new trustee or new trustees -in 
casc the above named trustee declines 
or becomes incapable to act or cannot 
act for any reason whatsoever and (b) 
to revoks the appointment of the above 
named trustee and appoint’ other in his 
stead”. 

H is in the context of these two clauses 
that I have to decide, whether respon- 


dent No. 1 trustee, in whose favour alone 


the decree has been granted by the trial 
Court, is entitled to the surrender value 
as guaranteed in the aforesaid clause. I 
am of the opinion that the contention 
advanced on behalf of the Corporation 
is not of much substance obviously for 
the foUowing reasons: In the first place, 
the obligation of the Corporation to pay 
the guaranteed surrender value as evi- 
denced by the aforesaid clause is not 
subject to the special endorsement about 
the issuance of the policy under the Mar- 
ried Women’s Property Act, 1874. If the 
obligation of the Corporation to pay the 
guaranteed surrender value was to be 
circumscribed as now contended by the 
Corporation, since it is urged that the 
issuance of the policy under the Marri- 
ed Women’s Property Act would super- 
sede the clause pertaining to: obligation 
of payment of guaranteed surrender 
value, the contract would have contained 
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an appropriate condition in that behalf. 
The obligation of the Corporation to 
pay the guaranteed surrender value 
cannot, therefore, be said to have been 
superseded. It is urged on behalf of tha 
Corporation that in that view of the 
matter, the trust would be extinguished 
or destroyed.. I am afraid that this is 
not the necessary corollary. The learn- 
ed Advocate for the appellant-Corpora- 
tion has overlooked the fact that what 
Section 6 prescribes is that the policy is- 
sued under the said section so long as 
the trust lasts would not be subject to 


the control of the husband or form part. 


of his estate. In other words, the effect of 
Section 6 is that the policy, so long as 
the trust continues, ceased to be the pro- 
perty of husband (vide Seethalakshmi 
Ammal v. Controller of Estate Duty, 
Madras (1966) 61 ITR 317 (Mad)). On 
the plain reading of Section 6, a policy 
of insurance effected by any married man 
on his life and ex facie taken out for the 
benefit of his wife or children would be 
deemed to be a trust for the benefit of 
the person concerned and would not, as 
long as the trust remains, be subject to 
the control of the husband or form part 
of his estate. It does not expressly, nor 
by necessary implication, control the 
right of the trustee to deal with the 
trust property as he may be legally en- 
titled to, It is no doubt true that sucb 
a policy would go out of the control of 
the husband or would not form part of 
his estate. This does not mean that the 
trustee is not entitled to deal with the 
trust property within his legal rights. In 
the present case, it should be recalled, 
the assured is not a trustee. The learn- 
ed Advocate for the Corporation, there- 
‘fore, attempted to persuade me that the 
trustee would not have been able to re- 
cover the surrender value, if the policy 
had not been surrendered by the assured. 
The decision of the assured, according 
to the learned Advocate for the Corpora- 
tion, to surrender the policy, in the pre- 
sent case, which consequently entitled 
the trustee to recover the surrender 
value, was clearly beyond powers of 
the assured as the policy of insurance 
issued under the provisions of the Marri- 
ed Wowen’s Property Act goes out of the 
control of the husband and ceases to be 
his estate. In his submission, therefore, 
the assured here could not have surren- 
dered the policy, because the policy is 
deemed to be the trust and enures for 
the benefit of the beneficiaries. No- 
doubt, the contention appears to be at- 
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tractive, but if we examine it, it cannot 
be sustained. It is no doubt true that a 
policy .of insurance, effected under Sec- 
tion 6 of the aforesaid Act, is deemed to 
be a trust enuring for the benefit of the 
beneficiaries and is not, as long as the 
trust remains, subject to the control of 
the assured, The word “control” would 


‘mean. any act by which a person having 


the power to control deals with an object 
so as to transfer its ownership or any 
right or interest therein or deals with 
it or regulates it as if it is his property. 
If an assured expresses his inability or 
his unwillingness to pay the premiums, 
and requests the Insurance Company or 
the Corporation, as the case may be, to 
record his inability or unwillingness, and 
consequently the surrender thereof, it 
cannot be, without violence to the 
language, said that he is trying to con- 
trol the policy. If the interpretation 
advanced by the learned Advocate for 
the Corporation is accepted that non- 
payment of premiums with the desire to 
surrender the policy is an act exercising 
the control in relation thereto, the re- 
sult would be anomalous, Take, for 
instance, a case of an assured who, on 
account of reasons beyond his control 
fails to pay the premiums (as per ex- 
ample in case of insolvency) such a case 
cannot be within the purview of Sec- 
tion 6 of the aforesaid Act. In any case; 
what is prohibited is the unilateral act 
of an assured in relation to the policy 
issued under Section 6 of the Act. If the 
trustee of such a policy joins the assured 
and requests-the Corporation to pay the 
surrender value as the policy is surren- 
dered by the assured, I do not think that 
it can be successfully urged that the as- 
sured is exercising control in that behalf, 
In the present case, the assured inform- 
ed the Corporation that he was not de- 
sirous of paying any further premiums 
besides the two which he had paid on 
4th October 1968 and 3rd April 1970, and, 
therefore, the Corporation should record 
the surrender of the policy. The trustee 
under the said policy, by his letter of 
October 10, 1970, requested for the pay- 
ment of the surrender value as the as- 
sured had expressed his unwillingness 
to pay the third premium which was 
due and payable on October 4, 1970. In 
effect, the trustee has also joined with 
the assured for the purpose of recording ` 
the surrender of the policy. It, there- 
fore, cannot be said that the assured 
had, ‘in the present case, exercised un- 
ilateral control over the policy. The 
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learned Advocate for the Corporation, 
therefore, urged that the act of the as- 
‘sured as well as the trustee was virtual- 
ly tantamount to destruction of the 
trust, I am afraid this is too broad a sub- 
mission since the endorsement made on 
the policy clearly records that the policy 
was issued under the provisions of the 
Married Women’s Property Act, for the 
benefit of the minor son of the assured 
and Saubhagyachand Talakchand Vasa 
had been appointed as the trustee under 
the provisions of Section 6 of the said 
Act to receive the policy moneys and 
hold the said money upon the aforesaid 
trust with power and authority to the 
said trustee to obtain any loan or loans 
on the security of the policy from the 
Corporation alone for the benefit of the 
said beneficiary. It cannot be said, much 
less urged successfully, that a trust of 
Rs. 2 lacs was created under the policy. 
The trust was a limited trust authoris- 
ing the said trustee to receive the moneys 
payable under the policy and hold the 
same upon the aforesaid trust as and 
when paid by the Corporation. 
said trustee will hold the surrender 
value when paid to him en trust for the 
benefit of the beneficiary. It cannot, 
therefore, be suggested that the trust is 
destroyed or extinguished. The mandate 
under the trust to the trustee was to 


hold the moneys paid and received 
under the policy on trust for the benefit 
of minor son of the assured. In that 


state of affairs, therefore, the alternative 
contention of the learned Advocate for 
the Corporation must fail. 


4, The result is that this appeal fails 
and is dismissed and the judgment and 
decree of the trial Court are confirmed, 
The Corporation shall pay costs to the 
respondent No. 1, and respondent No. 2 
and the Corporation shall bear their 
own costs of this appeal. 

Appeal dismissed. 
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1979) — Constitutional validity — Does 
not violate Art. 19 (1) (g) — Restrictions 
imposed are reasonable, 

It is well settled that any legislation 
which seeks to put into force any direc- 
tive principle and in that legislation re- 
strictions are put on the fundamental 
right under Article 19 (1) (g) to carry on 
any particular trade or business, such 
restrictions would be considered reason- 
able for the purpose of Article 19 (6). 

(Para 13) 

Thus by virtue of the provisions of 
Article 48 of. the Constitution, any legis- 
lation prohibiting slaughter of cows and 
calves would be considered to be reason- 
able by Courts so far as challenge on the 
ground of Article 19 (1) (g) is concerned, 

(Para 13) 

Because of various scientific factors, 
namely, better cattle feeding, better 
medical help and better animal husband- 
Ty services, the longevity of cattle in the 
State of Gujarat has increased and in 
this context it is correct to say that if 
the scientific tests were to be applied, 
bulls and bullocks up to 16 years of age 
can be said to be useful for the purposa 
of breeding, draught and other agricul- 
tural purposes, The scientific advances in 
the field of animal husbandry, better cat- 
tle care and better feeding for the ani- 
mals has resulted in this increase in age 
of usefulness so far as bulls and bullocks 
are concerned. Under these circumstances 
the prescription of the age of 16 years in 
clauses (c) and (d) of sub-section (1A) of 
Section 5 can be said to be reasonable 
looking to the balance which has to be 
struck between public interest which re- 
quires useful animals to be preserved and 
permitting the petitioners to carry on 
their trade and profession as mentioned 
in Article 19 (1) (g) of the Constitution. 
(Case law discussed). (Paras 21, 22, 24) 


(B) Constitution of India, Art, 246 — 
Constitutionality of enactment — Tests 
— Motivation behind a piece of legisla- 
tion is totally immaterial, 


_ The motivation behind a piece of legis- 
lation is totally immaterial, The only 
thing which the Courts have to see is 
whether the Legislature in question was 
competent to enact the impugned legisla- 
tion and, secondly, whether the impugned 
legislation “infringes any of the funda- 
mental rights under the Constitution, 
Once it is ascertained that the enact- 
ment has been passed by a competent 
legislature and secondly that the legisla-. 
tion does not violate any provision of 
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the Constitution or any of the fundamen- 
tal rights, the legislation cannot be ren- 
dered invalid by the Courts on the 
ground of factors which are alleged to 
have, motivated the legislature in enact- 
ing the legislation. (Case law discussed) 


(Para 26). 


Thus if the State Legislature was com- 
petent to enact the legislation and if the 
enacted legislation does not violate any 
of the fundamental rights, the question 
of motives and mala fides is totally im- 
material, (Para 29) 

Once a piece of legislation is relatable 
te or covered by an appropriate Entry in 
the Seventh Schedule, then the legisla- 
ture has powers of widest amplitude for 
enacting the legislation in that connec- 
tion and this is the only way in which 
the competence of the legislature can he 
judged, : (Para 31) 


(C) Bombay Animal Preservation Act 
(72 of 1954), S. 5 (3) (as amended by 
Gujarat Amendment Act 23 of 1979) — 
Constitutional validity — Does not yio- 
late Arts, 25, 26 or 29 of the Constitu- 
tion, 

So far as the provisions of sub-sec- 
tion (3) of Section 5 as inserted by the 
Amending Act are concerned, it is clear 
. that slaughtering of bulls and _ bullocks 
below the particular age or slaughter on 
a particular’ occasion has been in con- 
nection with religious purposes and has 


repercussions on-the economic activity, 
namely, agricultural activities in the 
State. : (Para 32) 


Directive: principles set out in Art. 48 
have been included in the Constitution 
because of the peculiar circumstances of 
agronomy of the country. It is in the 
context of usefulness from the economic 
activities like breeding, provision of milk 
and agricultural activities that the test 
has to be applied whether a particular 
animal is useful from the point of view 
of these various purposes, Thus all that 
the impugned piece of legislation does is 
to regulate or restrict the economic acti- 
vity which is associated with religious 
practice. Religious practice is to slaughter 
_ animals on. certain occasions and on the 
.oceasion of certain religious festivals or 
religious practices but the impugned 
piece of legislation regulates these prac- 
tices by prescribing the age so far as 
bulls and bullocks are concerned and re- 
stricts the slaughter so far as cows and 
calves are concerned. In view of Arti- 
cle 25 (2) (a) of the Constitution it is 


“Qbvious that the impugned legislation, 
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does not violate, particularly sub-sec- 
tion (3) of Section 5 does not violate Arti- 
cle 25. AIR 1958 SC 731, Foll, (Para 32) 

Article 26 deals merely with the free- 
dom to manage religious affairs and it 
cannot be said that any of the clauses (a), 


_(b), (c) and (d) of Article 26 has been 


violated because there’ is no question of 
infringing the right to establish and 
maintain institutions for religious and 
charitable purposes. There is no question 
of the right to manage the community's 
ewn affairs in matters of religion or io 
own and acquire moveable and immov- 
able property; and to administer such 
property in accordance with law. 

. (Para 33) 
_ Article 29 deals with cultural and edu- 
cational rights. There is no question of 
violation of syb-article (2) of Article 29 
and so far as Article 29 is concerned, 
there is no question of protection of in- 
terests of minorities, (Para 34) 

(D) Bombay Animal Preservation Act 
(72 of 1954), S. 5 (1A) and (3) (as in- 
serted by Gujarat Amendment Act 23 of 
1979) — Validity — Provisions are not 
discriminatory — Hence do not violate 
Art. 14 of Constitution. 

Bombay Animal Preservation (Amend- 
ment) Act (23 of 1979) does not discri- 
minate between~dealers who deal in meat 
of bulls and bullocks and those who deal 
in meat of buffaloes. The dealers in dif- 
ferent types of beef are not in the same 
class. It is only if the classification is un- 
Teasonable that the classification can he 
struck down but here a clear distinction 
in maintained on scientific grounds be- 
tween animals which are useful and 
which have not yet reached the age of 
16 years so far as bulls and bullocks are 
concerned. As regards buffaloes, there ıs 
no restriction as to age and the only re- 
striction is sub-section (2) of Section 5 
and that Section. has remained unamend- 
ed, namely, the test is whether the ani- 
mal. whether male or female, is useful 
or likely to become useful for the pur- 
pose of draught or any kind of agricul- 
tural operations, whether the animal. if 
male, is useful or likely to become use- 
ful for the purpose of breeding and whe- 
ther the animal, if female, is useful or 


‘likely to become useful for the purpose 


of giving milk or bearing offspring, Look- 
ing to the different purposes for which 
buffaloes and their progeny on the one 
hand and cows and their progeny on the 
other are used in the State of Gujarat, 
it cannot be said that there is any hos- 
tile discrimination against those who deal. 
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-n meat of bulls and bullocks, Bulls and 
bullocks, particularly bullocks, are useful 
for agricultural purposes and male buffa- 
loes are never used for any purpose other 
than breeding or rearing progeny. 
(Para 35) 
(E) Bombay Animal Preservation Act 
(72 of 1954), S. 5 (1A) (c) and (d) (ag 
. Inserted by Gujarat Amendment Act 23 


of 1979) — Validity — Provisions are 
protected by Art. 48. 
. Provisions of Section 5 (1A) (c) and. 


(d) as inserted by Gujarat Amendment 
Act 23 of 1979 are protected by Art. 48. 
It cannot be contended that the impugn- 
ed provisions seek to protect animals 
which are already protected under Sec- 
tion 5 (2) and hence clauses (c) and (d) 
of sub-section (1A) are not protected by 
Article 48. From the materials placed be- 
fore the Court it is clearly established 
that bulls and bullocks up to the age of 
16 years are useful animals and it is by 
way of a rough and ready method of 
testing the usefulness of bulls and bull- 
ocks for different purposes, like, breed- 
ing, draught animals and agricultural 
purposes that the age of 16 years has 
been provided. (Para 36) 


In view of the better medical care, bet- 
ter animal breeding and better scientifie 
practices, the longevity of cattle in Guja- 
rat has increased as a whole and, there- 
fore. the raising of the limit up to 16, 
that is, one year or more than what the 
Supreme Court found in 1961 (in AIR 
1961 SC 449) is justified on the materials. 
on record. Section 5 (2) thus provided 
the test of usefulness but so far as 
clauses (c) and (d) of sub-section (1A) of 
Section 5 are concerned, it is obvious 
that those clauses provide a rough and 
ready test so far as bulls and bullocks 
are concerned as to their usefulness. 
What has been provided for all animals 
of the bovine species under sub-sec. (2) 
of Section 5 is more particularly specified 
in clauses (c) and (d) of sub-section (1A) 
of Section 5 so far as bulls and bullocks 
are concerned and hence it can be said 
in one respect that clauses {c) and (d) 
of sub-section (1A) merely provided par- 
ticular instances of the application of 
the general principles set out in Sec.’ 5. 
(2) so far as bulls and bullocks are con- 
cerned, (Para 36) 


Bombay Animal Preservation Act 
(72 of 1954), S. 5 (VA) and (3) as inserted 
by. Amendment Act (23 of 1979), and S.8 
— Bombay Animal Preservation (Gujarat 
Amendment) Act (23 of 1979), S. 1 (2) 
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ALR. 


— Amendment is not illegal on-ground 
of its retrospective operation. 


It is open to the Legislature to make 
any law and to give retrospective effect 
to its legislation. But so far as penalties 
are concerned it is clear that between 
March 5, 1979 when the Ordinance laps- 
ed and October 16, 1979 when Gujarat 
Act 23 of 1979 was enacted, whatever . 
was done, even if technically it becomes 
an offence under Section 8 of the Bom- 
bay Animal Preservation Act, no ‘person 
can be convicted for those deemed of» 
fences because Article 20 clause (1) pro- 
hibits conviction of any person for such 
an offence since these provisions of law 
were not in force at the time of the 
commission of the acts which have snb- 
sequently been made offences with re- 
trospective effect. Clause (1) of Art. 20 
gives protection to the acts concerned. It 
does not render the Act giving retro- 
spective effect to a penal piece of legis- 


lation illegal or void. (Para 37) 
Cases Referred : Chronological Paras 
AIR 1977 SE 2279 28 
ATR 1970 SC 93 18 
AIR 1964 SC 922 28 
AIR 1961 SC 448 ` 45, 17. 36 
AIR 1959 SC 308 27 
AIR 1959 SC 860 pa 27 
AFR 1958 SC 731 14, 15. 32 
AFR 1952 SC 252 : 27 
(1936) 301 US 1: 81 L Ed 893, Labor 


Board v. Jones Laughlin 28 
(1876) 94 US 113: 24 L Ed 77, Munn v. 

Diinois ` 28 

A. S. Qureshi, for Petitioners; J. M. 
Thakore, ‘Advocate General with J, R 
Nanavati, Asstt. Govt. Pleader i/b M. A. 
Panchal of M/s, Ambubhai & Divanji, - 
for- State of Gujarat. In Spl. €. A. No, 
185 of 1980; J. R. Nanavati with B. P, 
Tanna, for Interveners. f 


DIVAN, €. J.:— AJ these special civil 
applications are filed by different groups 
of persons interested in or connected 
with in one respect or another with the 
slaughter of bulls, bullocks and buffa- 
loes. The points arising in these petitions 
are the same and Mr. Qureshi who is 
appearing for the petitioners in each of 
these special civil applications has argu- 
ed the matters before us on behalf of 
all of them at the same time and we will 
dispose of all of them by this common. 
judgment. Special Civil Application 
No. 185 of 1980, is filed by beef dealers, 
Special Civil Appln. No. 186.of 1980 is 
filed by cattle dealers. Special Civil Appli- 
cation No. 187 of 1980, is filed by dealers 
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in hides and N Special Civil Ap- 
plication No, 188 of 1980 is filed by hote- 
liers or owners of restaurants or eating 
houses where non-vegetarian dishes are 
being served. Special Civil Application 
No. 189 of 1980 is filed by farmers who 


are interested in selling bulls and bul-. ` 


locks for the -purpose of being slaughter- 
ed to the slaughter houses after they 
are no longer of any use, and Special 
Civil Application No. 190 of 1980 has 
been filed by a group of persons who 
say that they are engaged in performing 
religious rites and ceremonies ‘among 
Muslim community and are connected 
with mosques, wakfs and other Muslim 
religious institutions. According to them, 
they are respected by people of Muslim 
community due to their status as reli- 
gious leaders of the said community. 


2. The petitioners in this group of 
petitions have challenged the provisions 
of the Bombay Animal Preservation 
(Gujarat Amendment) Act, 1979, Gujarat 
Act 23 of 1979, by which certain provi- 
sions of the Bombay -Animal Preserva- 
tion Act, being Bombay Act 72 of 1954, 
have been amended. By this amend- 
ment of 1979, sub-section (1A) was in- 
serted in Section 5 of the principal Act, 
namely, Bombay Act of 1954. The said 
amendment also substituted a new sub- 
section (3) for the original sub-sec. (3) 
and the petitioners who are aggrieved 
by these amendments have challenged 
this enactment of the Gujarat Legisla- 
ture, being Gujarat Act, 23 of 1979. 


3. A short historical and constitutional 
resume’ of the relevant provisions is 


necessary at this stage. Article 48 of the. 


Constitution which is in the group of 
directive principles of State policy enacts 
that the State shall endeavour to or- 
ganise agriculture and animal husbandry 
on modern and scientific lines and shal) 
in particular, take steps for preserving 
and improving the breeds, and prohibit- 
ing the slaughter, of cows and calves 
_and other milch and draught cattle. 


4. Under Schedule VII of the Consti- 
tution which sets out the Lists for the 
Union and the State and the Concurrent 
List. Item 14 in the State List speaks 
of “Agriculture, including agricultural 
education and research, protection against 
pests and prevention of plant diseases”. 
Item 15 states: “Preservation, protec- 
tion and improvement of stock and pre- 
vention of animal diseases; veterinary 
training and practice”. Thus, it is clear 
that as a matter of State policy, directive 
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principles set out.in Article 48. enjoin 
upon the State to take steps for preserv- 
ing and improving breeds and prohibit 
the slaughter of cows. and calves and 
other milch and draught cattle. 


5. After the coming into force of the 
Constitution on 26th January 1950, the 
Bombay Legislature of the Undivided 
State of Bombay passed the Bombay 
Animal Preservation Act, 1954. It was 
enacted to provide for the preservation 
of animals suitable for milch, breeding 


-or for agricultural purposes. The Pream- 


ble to the Act stated “whereas it is ex- 
pedient to provide for the preservation 
of animals suitable for milch, breeding 
or for agricultural purposes: It is hereby 
enacted , “Under sub-see (1) of 
Section 2 the Act was to apply in the 
first instance to the animals specified in 
the Schedule and the Schedule men- 
tioned: “Bovines (bulls, bullocks, cows 
calves, male and female buffaloes and 

buffalo calves)”. Under sub-section (2) 
of Section 2: “The State Government 
may, by notification in the Official Gazet- 
te, apply the provisions of this Act te 
opinion, 
it is desirable to preserve.” It does not 
appear that the provisions of the Act 
have been made applicable to any other 
animals after the initial enactment of 
the Act and the Schedule by the Bombay 
Legislature. Section 5 of the Bombay | 
Act is material for the purposes of this 
judgment. Section 5 sets out prohibition 
against slaughter without certificate from 
Competent Authority, and-the ‘“Com- 
petent Authority” has been defined as 
meaning a person or body of persons 
appointed under Section 4 to perform 
the functions of a Competent Authority 
under the Act. Under sub-section (1) of 
Section 5: 

-“Notwithstanding any law for the 
time being in force or any usage to the 
slaughter or 
cause to be slaughtered any animal un- 
less, he has obtained in respect of such 
animal a certificate in writing from the 
Competent Authority appointed for the 
area that the animal is fit for slaughter.” 
In 1961, by Gujarat Act 16 of 1961, sub- 
section (1A) was inserted arid under that 
sub-section (1A), “No certificate under 
sub-section (1) shall be granted in re- 
spect of a cow”, Under sub-section (2) of 
Section 5 as originally enacted by the 
Bombay Legislature it. was provided : 
EE, no certificate shall be granted 
under sub-section (1), if in the opinion 
of the Competent Authority — 


tida. 
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(a) the animal, whether male or fe- 
_male, is useful or likely to become useful 
for the purpose of draught or any ‘kind 
of agricultural operations; 

(b) the animal, if male, is asein or 
likely to become useful for the purpose 
of breeding; 

(c) the animal, if female, is useful or 
likely to become useful for the purpose 
of giving milk. or bearing offspring”, 
But after the Gujarat Act 16 of 1961, 


when sub-section (1A) was introduced, it - 


was provided that, “In respect of an 
animal to which sub-section (1A) does 
not apply, no certificate shall be grant- 
Ed ieceri ete.” Thus a consequential 
change was effected in sub-section (2) 
after the insertion of sub-section (1A) 
in Section 5 by Gujarat Act 16 of 1961. 
Under sub-section (3) of Section 5, it 
was provided : 

“Nothing in this section shall ‘apply to 
_the slaughter of any animal above the 
age of fifteen years for bona fide religi- 
` ous purposes, if such animal is not a 
- cow’, 

But after the enactment of sub-sec. (1A) 
of Section 5, the words were — ‘for re~- 
ligious purposes if such animal is not 
a cow unless a certificate in writing has 
been obtained from the Competent Au- 
thority.” Under -sub-section (4) of Sec- 
tion 5, power has been given to the 
_State Government to call for and ex- 
amine records of the Competent Authori- 
ty in reference to a particular case for 
the purpose of satisfying itself as to the 
legality or propriety of any order passed 
by the Competent Authority granting 
or refusing to grant any certificate under 
this section and the State Government 


has been empowered to pass such order | 


in reference thereto as it thinks fit. 
Sub-section (5) provides for the form of 
the certificate and payment of any fee 
that may be prescribed at the time of 
granting the certificate, Subject to the 
revision by the State Government under 
‘sub-section (4) of Section 5, under sub- 
section (6) of Section 5, “any order passed 
by the State Government under sub-sec- 
tion (4) shall be final and shall not be 
called in question in any Court”. . 


6. In 1978 the Governor of Gujarat 
issued an Ordinance, , being Gujarat 
Ordinance No. 10 of 1978, to amend the 
Bombay Animal Preservation Act of 
1954. At the time when this Ordinance 
was promulgated on November 28, 1978, 
the Legislative Assembly of the State 
of Gujarat was not in session and the 
Preamble to the Ordinance stated: 


opero 
re 
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“And Whereas the Governor of Gujarat 
is satisfied that circumstances exist which 
render it necessary to take ‘immediate 
action to amend the Bombay Animal 
Preservation Act, 1954 for the purpose 
hereinafter appearing; and whereas |in- 
structions of the President’ under {tha 
proviso to clause (1) of Article 21% of 
Constitution have been obtained: 

E aves. ovaean the Governor of Gujarat 
is hereby pleased to make and pro- 
mulgate the following Ordinance.....l... 
the Ordinance was to come into force at 
once and by Section 2 of the Ordinance, . 
during the period of operation of the 
Ordinance the Bombay Animal Presetva- 
tion Act, 1954 was to have effect subject. 
to the amendments specified in S. 3, jand 
thus the Bombay Act was temporarily 
amended. By this amending Ordinance | 
of 1978, under Section 5 of the principal 
Act for sub-section (1-A) a new sub-sec- 
tion (1A) was to be substituted, namely: 


“(1-A) :— No certificate under sub-sec- 
tion (1) shall be prontcd in respect of — 
(a) a cow; 
(b) the calf of a cow, whether male or 
res and if male, whether castrated or 
not; 
(c) a bull below the age of 18 years; - 
(d) a bullock below the age of eighteen 
years; 
For’ sub-section (3) of the principal |Act, 
a new sub-section was to be substituted, 
namely — 
“Nothing in this section shall ply 
to the slaughter of any of the following 
animals for bona fide religious purposes 
namely :— 
(a) Any animal above the age of uae 
years other than a cow, bull or bullock. 
(b) A bull above the age of 18 years, 
(c) A bullock above the age of eighteen 
years.” 
7. The Statement of Objects and Re- 
asons to the Ordinance states: 
“Under the existing provisions of the 
Bombay Animal Preservation -Act, 11954, 
although there is a total prohibition 
against the slaughter of a  j|cow, 
the slaughter of progeny of a 
cow, that is to say bulls, bullocks 
and calves is prohibited, like | that 
of other bovines only if they| are 
useful or likely to become useful for the 
purposes of draught, agricultural ae 
tions, breeding, giving milk or bearing 
offspring. In order to give effect to the 
policy of the Government towards) fur- 
ther securing the directive principle laid 
down in Article 48 of the Constitution 
namely prohibiting the slaughter of| cows 
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and calves and other milch and draught 
cattle, it is considered . necessary to 1m- 
pose a total prohibition against slaughter 
of the aforesaid progeny of a cow below 
the age of eighteen years as they are 
useful for the aforesaid purposes”. 

After this Ordinance was promulgated, 
the Legislative Assembly of the Statė 
met and in view of that session of the 
Legislative Assembly the provisions of 
the Ordinance were required to be en- 
acted' by the Legislature, otherwise. the 
Ordinance 10 of 1978 would lapse. The 
Legislature did not pass the requisite 
-legislation in time and therefore Ordi- 
nance 10 of 1978, lapsed on March 5, 
1979. Thereafter Gujarat Act 23 of 1979 
was enacted and by sub-section (2) of 
Section 1 the provisions of the Act are 
deemed to have come into force on the 
28th November 1978, that is on the date 
on which Gujarat Ordinance 10 of 1978, 
came into force, This Act also inserted 
sub-section (1A) but in “clauses (c) and 
(d) changes were effected and instead 
of clause (c) providing for a bull below 
the age of eighteen years as in the Ordi- 
nance, the Act provided under Sec. 5 


(1A) (c) for bull below the age of sixteen: 
. years and similarly in clause (d) it pro-_ 


vided for bullock of the age of sixteen 
years, in respect of which eighteen years 
were provided in the Ordinance. The 
impugned Act also inserted sub-sec. (3) 
but the following changes were made in 
the Act as compared to the Ordinance : 
In sub-clause (b) of Section 3 it provided 
for a bull above the age of fifteen years 
and in clause (c) it provided for. a bullock 
above the age of 15 years and it added 
a new sub-clause (b) in Section 3 by 
providing that nothing in Section 5 shall 
apply to the slaughter. of any animal 
not being a cow or a calf of a cow, on 
such religious days as may be prescribed. 


8. Thus, under the scheme of sub- 
section (1A)-as inserted by Gujarat Act 
23 of 1979, no cerificate contemplated 
by sub-section (1) of Section 5 shall be 
granted in respect of a cow, a calf of a 
cow, whether male or female and if male 
whether castrated or not; (c) a bull below 
the age of sixteen years, and (d) a bul- 
lock below the age of sixteen years. It 
must be remembered that sub-sec. (2) of 
Section 5 still remains on the statute 
book and the requirement that no cer- 
tificate shall be granted if in the opinion 
of the Competent Authority the animal, 
whether male or female, is useful or 
likely to become useful for draught or 
any kind of agricultural operations and 
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secondly, if the animal if male is useful 
or likely to become useful for the pur- 


. pose of breeding or the animal, if famale, 


is useful or likely to become useful for ‘he 


. purpose of giving milk or bearing offspr- 


ing, is still there, This requirement still 
remains and thus even in the case of an 


“animal not covered by sub-section (1-A) 


the test of usefulness for the purpose of 
draught or any kind of agricultural 
operations or, in the case of males, use- 
ful for the purpose of breeding and in 
the case of female, useful for giving milk 
or bearing offspring, has yet to be taken 
into account by the Comptent Authority 
at the time of granting the certificate. 
Under sub-section (3) as it now stands, a 
distinction has been made between 
slaughter of animals for bona fide re- 
ligious purpose and in connection with 
such bona fide religious purposes any 
animal other than a cow, bull or bullock 
above the age of fifteen years can be 
the age of’ 
fifteen years can be slaughtered and 4 
bullock above the age of fifteen years can 


_ be slaughtered but apart from bona fide 


religious purposes on` certain religious 
days as may be prescribed by Govern- 
ment, slaughter of any animal not being 
a cow or calf of cow is permitted irres- 
pective of the age of the animal. Of 
course, it must not be a cow or a calf of 
cow even for the slaughter on religious 
days as may be prescribed but even in 
respect of bona fide religious purposes or 
‘slaughter on prescribed religious days, 


certificate from the Competent Autho- 
rity is required, N 
9. It may be mentioned at the out- 


set that Mr. Qureshi appearing for the 
petitioners in this group of special 
civil applications at the time of argu- 
ments did not challenge the provisions 
of clauses (a) and (b) and the newly 
enacted sub-section (l-A) of Section 5 
of the Bombay Animal Preservation Act. 
As regards sub-section (3) Mr. Qureshi 
did not challenge the provisions of 
clause (b) of Section 3. However 
he challenges the provisions of 
clauses (ii) and (iii) of clause (a) of sub- 
section (3) of Section 5 and what he chal- 
lenges are the changes made by the 
Gujarat Legislature by Gujarat Act 23 
of 1979. Mr. Qureshi stated at the Bar 
that on March 15, 1980, the State Gov- 
ernment has invited applications and 
suggestions regarding the religious days 
to be specified and prescribed by the 
State Government under Section 5 (3) 
(b) of the Act as it stands today and 


ra 
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that process of prescribing the religious 


days for the purposes of Section 5 (3) (b). 


has been set in motion by the State Gov- 
_ ernment, 


10. Mr. Qureshi pointed out that a large 
number of people in Ahmedabad City and 
in the State of Gujarat are engaged in 
the beef trade, both wholesale and retail. 
` and the allied trades, He has pointed out 

from the petitions that several hundred 
-shops of beef dealers both -wholesale 

and retail are located in Ahmedabad 

City alone and on an average, before 

the new legislation came into force about 

one hundred bovine cattle were being 
-Slaughtered in the slaughter houses in 
Ahmedabad City. Out of these, about 
seventy used to be bullocks and twenty- 
five to thirty buffaloes. He has pointed 
out that because of the slaughter of 
bovines, there are incidental trades 
which are dependent upon the slaughter 
ef bovines. They are hides and skins, 
carcasses of animals; carcass is used for 
the purposes of food which is cheap feod 
for a large number of people. He also 
pointed out that hides and skins after 
they are properly treated and processed 
serve the export market and serve the 
country by obtaining a good deal of 
foreign exchange. He has also pointed 
out that the different parts of cattle 
which are slaughtered, like hooves, 
horns, guts, pancreas, bones, liver, bile 
and even the blood of animal, are all 
used for pharmaceutical purposes and 
products, They are also used for manu- 
facturing concentrates of drugs and in- 


jections meant for supplying protein to` 


human beings. Bones of animals which 
are slaughtered are utiHsed for the pur- 
pose of manufacturing fertilisers. He 
has pointed out that hides and skins of 
animals which die naturally in the 
ordinary course of nature are of an in- 
ferior quality as compared to the hides 
and skins of animals which are slau- 
ghtered’ He has pointed out that cal- 
eium is recovered from the bones of 
slaughtered animals and glue is made 
from the hooves ete. of the slaughtered 
animals. Thus his contention is that on 
’ the one hand there is the directive prin- 
. ciple of Article 48 which requires consi- 
derations of usefulness of animals 
from the point of view of giving milk, 
breeding, agricultural purposes and 
draught purposes, whereas on the other 
hand is the requirement of those poor 
sections of people who get their protein 
requirement from ` the beef which is 
available to them at cheap rates and 
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thus the balance between the requ 
ment contemplated by Article 48 and the 
requirement of a large section of ple 
and traders and dealers and others is 
also required to be taken into considera- 
tion. He has also urged that on cerfain 
specified religious days and on cer 
days of certain bona fide religious cère- 
mony, animals are required to be slau- 
ghtered; say for example, ‘Kurbanij at - 
the time of Bakr-id or Id festivals, and 
there are other religious ceremonies in 
connection with which animals jand 
bovine animais are required to be slau- 
ghtered., 
11. The principal contentions urged 
by Mr. Qureshi before us are as follows: 
(1) The impugned amendments are |un- 


reasonable restrictions on the da- 
mental right of the petitioners der 
Article 19 (1) (g) of the Constitution 

12) His next .submission is that | the 


State of Gujarat has acted mala fide in 
enacting this piece of legislation bing - 
Gujarat Act 23 of 1979: 

(3) His third submission was that 
State Legislature had no legislative 
leg 


the 
m- 
la- 
tion: 

(4) His next submission is that! the 
amended sub-section (3) of Section 9 i3 
an interference with the religious [ates 





ctices and customs and hence vioļates 
Articles 25, 26 and 29 of the Constitu- 
tion: He contended in this connection 
that even the unamended sub-section (3) 
was bad on this ground and the whole 
sub-section (3) requires to be ck 
down, but subsequently ne modified his 
submission by stating that in so fdr as 
the’ amended sub-section (3) prevents 
slaughter of cows and calves, he |does 
not press his challenge to the validity of. 
sub-section (3) of Section 5. 

(5) His next contention is that the 
impugned provisions are discriminatory 


ang violate Article 14 of the Constitu- 
ticn inasmuch as discrimination is made 
` between those who deal in meat of bulls 


and bullocks on the one hand and those 
who deal in, meat of buffaloes on the 
other. He contended that there was no 
uniform law with respect to all Bovine 
cattle : 
` (8) His next submission was that 
objects and reasons seek support 
Article 48 but in fact the provisions 
not protected by Article 48 and he 
ther contended in this connectio 

the impugned provisions seek to 
tect animals. which are already protected 
under Section 5 (2): j 
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(7) His last contention was that re- 
trospective effect sought to be given to 
the amendments made by Gujarat Act 
23 of 1979, namely, with effect from 28th 
November 1978, is iflegal and 
to the basic principles of criminal juris- 
prudence. In connection with this sub- 
mission he pointed out that under Sec- 
tion 8 of the Bombay Act of 1954 — 
“Whoever contravenes any of the pro- 
visions of this Act shall, on conviction, be 
punished with imprisonment for a term 
which may extend to six months or with 
fine which may extend to.one thousand 
Tupees or with both,” and under Sec. (9): 
“Notwithstanding anything contained in 
the Code of Criminal Procedure, 1898, 
all offences under this Act shall be cog- 
nizable”. 

12. At one stage of the arguments Mr. 


Qureshi urged before us that though in. 


_ the State of Gujarat slaughtering of 
bulls and bullocks below fifteen years 
of age was not permitted, by virtue of 
the amendment inserted by Gujarat Act 
23 of 1979, bulls and bullocks irrespec- 
tive of any age were allowed to be ex- 
ported out of Gujarat and hence animals 
which could not ‘be slaughtered in the 
State of Gujarat could after export be 
slaughtered in neighbouring States or 
the State to which they are exported. In 
this connection, the learned Advocate 
General appearing on behalf of the 
State Government has drawn our atten- 
tion to the relevant directions issued by 
the Government to those authorities, 
namely, the Collectors of different dis- 
tricts who are in charge of issuing per- 
mits for the purpose of cattle export 
under the provisions of the Cattle Move- 
ment (Control) Order, that permission 
for the export of bulls and bullocks 
below the age of sixteen years should nof 
be granted with effect from January I, 
1980. Gujarat Act 23 of 1979 received 
assent of the Governor after having 
been passed by the Gujarat Legislature 
on October 16, 1979. Hence the argu- 
ment that though the Act prevented. 
slaughter of bulls and . bullocks below 
‘sixteen. years of age in the State of 
Gujarat, the same animals when export- 
ed out of Gujarat could be slaughtered, 
is no longer available to Mr. Qureshi 
inasmuch as export of bulls and’ bullocks 
below the age of sixteen years of age is 
not being permitted wunder the admin- 
istrative instructions issued by Gov- 
ernment of Gujarat. 

13. It must be pointed out that by 

-|virtue of the provisions of Article 48 of 


Usmanbhai Hasan bhai v, State 


contrary | 


Guj. 47 
the Constitution, any legislation prohi- 
biting slaughter of cows and calves 


would be considered to be reasonable by 
Courts so far as challenge on the ground 
of Article 19 (1) {gj is. concerned, Arti- 
cle 19 (1) (g) provides that all citizens 
shall have the right to practice any pro-| 
fession, or to carry on any occupation, 
trade or business, But under clause .(6) 
of Article 19, nothing in sub-clause (g) 
of clause (1) shall affect the operation of 
any existing -law in so far as it imposes, 
or prevent the State from making any 
law imposing, in fhe interests of the 
general public, reasonable restrictions 
on the exercise of the right conferred by 
the said sub-clause. It is well-settled’ 
that any legislation which seeks to put 


-into force any directive principle and 


in that legislation restrictions are’ put om 
the fundamental right under Article 18 
(I) (g) to carry on any particular trade 
or business, such restrictions would be 
considered reasonable for the purpose of 
Article 19 (6). 


14. In the connection it is necessary 
to refer to three decisions of the Supreme 
Court which deal with restrictions on 
the slaughter of cows, calves, bulls, 
bullocks and other bovine cattle. In 
Mohd. Hanif Qureshi v. State of Bihar, 
AIR 1958 SC 731, the Supreme Court was 
dealing with three distinct legislative 
enactmenfs banning slaughter of certain 
animals, These legislations were enacted. 
by the State of Bihar, U. P. and M, P 
respectively, S. R. Das C. J., speaking 
for the Supreme Court pointed out. 
“The controversy concerning the slau- 
ghter of cows: has been raging in this 
country for a number of years and in 
the past it generated’ considerable ill- 
will amongst the two major communi- 
ties resulting even. in riots and. civi} com- 
motion im some places”. The conclusions: 
of the Supreme Court in Mohd Hanit 


- Qureshi’s case (supra) are as follows: 


(1) The total ban on slaughter of 
cows of all ages and calves of cows, male 
and female, was quite reasonable and 
valid: 


(2) The total ban on the slaughter of 
she-buffaloes, breeding- bulls and work- 
ing bulls (cattle and buffalo), so long as: 
they were cgpable of being useful was. 
also reasonable and valid: 

(3) The total ban on the slaughter of 
she-buffaloes, bulls and bullocks (cattle 
and buffalo) after they cease to be capa- 
ble of giving milk or breeding or work- 
ing as-draught animals, was not. in the 
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interest of general public and was in- 
valid. 

These three are the conclusions reached 
by the Supreme Court in Mohd. Hanif 
Qureshi’s case, (supra). In the three Acts 
which were before, the Court in Mohd. 
Hanif Qureshi’s case, the Bihar Act put 
total ban on the slaughter of all species 
of-bovine cattle. The Uttar Pradesh Act 
put a total ban on the slaughter of cows 
and their progeny which included bulls, 
bullocks, heifers or calves, The C. P. 
and Berar Act placed a total ban on 
the slaughter of cows, bulls, bullocks, 
calves, male and female buffaloes and 
buffalo calves and slaughter of male calf 
of a cow, bull, bullocks, buffalo (male or 
female adult or calf) was permitted only 
under a certificate granted by the ap- 
propriate authority. These three Acts 
were enacted in pursuance of the direc- 
tive principles of State policy under 
Article 48 of the Constitution. The 
petitioners in Mohd. Hanif Qureshi’s 
_ ease (supra) who challenged the afore- 
said provisions were engaged in butchers’ 
trade and they challenged the constitu- 
tional validity of the above provisions on 
the ground that they infringed their 
fundamental rights under. Articles 14 and 
19 (1) (£) and (g) of the Constitution, 
and the Supreme Court has 
above in Mohd. Hanif Qureshi’s case. 


15. The second decision which is very 
much material and important from our 
point of view for the purposes of this 
judgment is the decision of the Supreme 
Court in Abdul Hakim Qureshi v. State 
of Bihar, AIR 1961 SC 448 (449). In that 
case it was pointed out that the almost 
unanimous opinion of experts was that 
after the age of fifteen bulls and buffa- 
loes were no longer useful for breeding, 
draught and other purposes and what- 
ever little use they might have then 
was greatly off-set by the economic dis- 
advantages of feeding and maintaining 
unserviceable cattle. The Supreme Court 
-struck down Section 3 of the Bihar Act 
before it in so- far, as it had increased 
the age limit to twenty in respect of 


bulls, bullocks and she-buffaloes, for. the . 


purpose of that slaughter as the section 
imposed an unreasonable restriction on 
the fundamental right of the butchers 
tc carry on their trade and profession. 
Moreover the restriction could not be 
said to be in the interests of the general 


public and to that extent it was held to | 


_ be void. It was held that judged from 
the practical point of view, the provi- 
sions of Rule 3 of-Bihar Preservation & 
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Improvement of Animal Rules impes 
disproportionate restrictions on the 
fundamental rights of butchers to car 
on their trade and profession and it was 
declared to be invalid to that extent. 
Thus the test which was applied by the 
Supreme Court was that if a piece of 
legislation fixed an age of more than 
fifteen years for the purpose of permit- ` 
ting slaughter at least in se far as ani- 
mals other than cows and calves were 
concerned, was unreasonable and ¢ 
major ground for the Supreme Court /to 
hold in this fashion was as has been set 
out by the Supreme Court in para- 
graph 9 of the judgment. In pata- 
graph 8 at page 454 of the report e 
Supreme Court posed this question: ` 
“The most pertinent question is |—~ 
having regard to all the relevant circum- 
stances, is the age of 25 years laid down 
in Section 3 a reasonable restriction jon 
the right of the petitioners in the inte- 
rests of the general public? We are 
unable to say that it is”. 
The Supreme Court observed: 
EREET a large volume of authoritative 
and expert opinion has been placed þe- 
fore us which shows beyond any doubt 
that a bull, bullock or she-buffalo dpes 
not remain useful after 14 or 15 years 
and only a few of them live menage 
age of 25”, : 
Ip paragraph 9, S. K. Das J., speaking. 
for the Supreme Court observed | at 
page 455: 


“We are clearly of the view that the 
almost unanimous -opinion of. experts is 





. that after the age of 15, bulls, bullocks 


and buffaloes are no longer useful ifor 
breeding, draught and other purposes 
and whatever little use they may-have 
is greatly offset by the economic disad- 
vantages of feeding and maintaining un-. 
serviceable cattle — disadvantages | to 
which we had referred in much greater 


.detail in Md,- Hanif Qureshi’s case (AIR 


1958 SC 731), Section 3 of the B 

Act in so far as it has increased the he 
jimit to 25-in respect of bulls, buildcks 
and she-buffaloes, imposes an unreasona- 
ble restriction on the fundamental right 
of the petitioners, a restriction moredver 
which cannot be said to be in the in- 
terests of the general public, and to that 
extent it is void.” , 
In the same judgment the Supreme 
Court held that the age of twenty years 
prescribed by the U. P. Legislature| for 
the purposes of- allowing bulls and þul- 


“locks to be slaughtered was unreasonable, 
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In paragraphs 14 and 15 the Supreme 
Court observed that so far as the U. P, 
Legislation was concerned, before a certi- 
ficate could be given the animal was re- 
quired to fulfil two conditions ‘as te 
age and permanent unfitness and the 
Supreme Court considered this to be a 
demonstrably unreasonable ` restriction 
from the practical point of view as the 
restriction really put a total ban on the 
slaughter of bulls even after they had 
ceased to be useful and following the 
decision in Mohd. Hanif Qureshi’s case 
(supra), the Supreme Court held that 
Section 3 of the U. P. Act in so far as 
it imposed an unreasonable restriction 
on the right of the petitioners as to 
slaughter of bulls and bullocks infring- 
ed the fundamental right of the peti- 
tioners and was to that extent void. 

16, As regards the Madhya Pradesn 
Act also it was held by the Supreme 
Court that the restriction that the animal 
must be over twenty years of age 
was an excessive or unreasonable restric- 
tion. 

17. A close study of this decision of the 
Supreme Court in Abdul Hakim v. State 
of Bihar,.(ATR 1961 SC 448) (supra) 
clearly shows that on examination of the 
data before them and on a perusal of 
the scientific material placed before 
them, the Supreme Court came to the 
. conclusion that the useful life of a buf- 
falo or a cow or bull or bullock was 
14-15 years. In paragraph 9 they have 
clearly expressed the view, 

“that the almost unanimous opinion of 
experts is that after the age of 15, 
bulls, bullocks and buffaloes are no 
longer useful for breeding, draught and 
other purposes and whatever little use 
they may have then is greatly offset 
by the economic disadvantages of feed- 
‘ing and maintaining unserviceable 
cattle”. 

It is true that in- the later portion of the 
judgment, the Supreme Court has also 
- considered the double criteria which 
was provided by the legislation which 
was. impugned before them., 
graph 27 it was pointed out— 
- "Jt is open to the legislature to enact 
ancillary provisions to give effect to the 
main’ object of the Act, namely, the pre- 
vention of slaughter of animals like bulls, 
bullocks or buffaloes - which are still 
useful for the purpose for which they 
are generally used. It is pointed out 
that acts innocent in themselves may be 
prohibited and the restrictions. in that 


1981 Guj./4 ‘IV G—22 


Usmanbhai Hasanbhai v. State 


. to enact provision 
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regard would be reasonable, if the same 
were necessary to secure efficient en- 
forcement of valid provisions. For ex- 
ample, it is open to the. legislature 
if it feels necessary, in order to reduce 
the possibilities of evasion to a minimum, 
which would give 
effect to the main object of the legisla- 
tion”. i 

The Supreme Court pointed out that 
the animal must be over twenty years 
of age and also unfit for work or breed- 
ing is an excessive or unreasonable re- 
striction. Since in the legislation before 
them the age above which cattle could 
be slaughtered was twenty years and 
twenty five years, that part of the 
legislation was struck down by the 
Supreme Court in Abdul Hakim’s case 
(supra) but the view was in fact ex- 
pressed that up to fifteen years of age 
cows, buffaloes, bulls and bullocks were 
of use as draught animals or for breed- 
ing and other purposes. 


18. The third case on which reliance 
has been placed by Mr. Qureshi is the 
decision of the Supreme Court in Mohd. 
Faruk v. State of Madhya Pradesh, 
AIR 1970 SC 93. In that case the peti- 
tioner before the Supreme Court chal- 
notification issued by the 
Governor of Madhya Pradesh in exercise 
of the powers conferred under S. 430 (3) 
of the Madhya Pradesh Municipal Cor- 
poration Act cancelling confirmation of 
the bye-laws made by the Jabalpur Mu- 
nicipal Committee for inspection and re- 
gulation of slaughter houses in so far 
as the bye-laws related to slaughter of 
bulls and bullocks, which had the ef- 
fect of prohibiting the slaughter of 
bulls and bullocks within the area of 
the municipality of Jabalpur and it was 
held that this notification imposed a 
direct restriction upon the fundamental 
right of the petitioner and was ultra vires 
as infringing Article 19 (1) (g) of the 
Constitution. Shah, J., as he then was, . 
speaking for the Supreme Court, pointed 
out in paragraph 10 at page 96 — 


“The impugned notification, though 
technically within the competence of the 
State Government, directly infringes the 
fundamental right of the petitioner gua- 
ranteed by Article 19 (1) (g), and may 
be upheld only if it be established that 
it seeks to impose reasonable restrictions 
in the interests of the general public and 
a less drastic restriction will not ensure 
the interest- of the general public, The 
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the impugned law imposing a prohibition 
on the carrying 9n of a business or pro- 
fession, attempt an evaluation of its 
direct and immédiate impact upon the 
fundamental fights of the citizens affect- 
ed thereby and the larger public interest 
‘sought: to be ensured in the light of the 
object sought to be achieved, the neces- 
sity to restrict the citizen’s freedom, the 


inherent pernicious nature of the act pro- 


hibited or its capacity or tendency to be 
harmful to the general public, the possi- 
bility of achieving the object by impos- 
ing a less drastic restraint, and in the 
absence of exceptional situations such as 
the prevalence of a state of emergency — 
national or local — or the necessity to 
maintain essential supplies, or the neces- 
sity to stop activities inherently danger- 
ous, the existence of a machinery to 
satisfy the administrative authority that 
no case for imposing the restriction ‘is 


made out or that a less drastic restriction . 


may ensure the object intended to be 
‘achieved. - ' 

The sentiments of a section of the peo- 
--ple may be hurt by permitting slaughter 


of bulls and bullocks in premises main-" 


-tained by a local authority. But a prohi- 
bition imposed on the exercise of a fun- 
. damental right to carry. on an occupa- 
tion, trade or business will not be re- 
garded as. reasonable, if it is imposed not 
in the interest of the general public, but 
merely to respect the susceptibilities and 
sentiments of a. section of the people 


whose way of life, belief or thought is 


not the same as that of the claimant.” 
Mr. Qureshi particularly relied upon’ the 
observations of Shah, J., in paragraph 11 
and he has’.contended that in the instant 
case, the legislation has been enacted 
with a view to satisfy the sentiments and 
susceptibilities of a section of the people, 
namely, Hindus and Jains. 

19. We will come to. the motivation 
behind the impugned legislation’ later on 


but one thing. is clear that: if it is found 


that on an average bulls and bullocks be- 
low the age of sixteen years are useful 
for breeding or for draught or for agri- 
cultural purposes, then the restriction 
imposed by clauses (c) and (d) of newly 
inserted. sub-section (1A) can be said to 
be -valid. Similarly; the provision in new- 
ly inserted sub-section (3) of Section 5 


‘will also be valid so far as the challenge: 
on the ground of Article 19 (1) (g) is con- 


cerned. 
20. ‘In thé -affidavit-in-reply filed in 
this case it has been pointed out on be- 


-Usmanbhai Hasanbhai v, State _ / ALR, 
Court must in considering the validity of 


‘1 
half of the Government that because of 
improved and more scientific methods of 
cattle breeding and also advancement in 
the science of looking after the health of 
cattle in the State of Gujarat today, a 
situation has been reached when. the! use- 
fulness of cattle for breeding, draught 
and other agricultural purposes.iş dbove 
the age of 16 years. P. J, Bhatt, Under 
Secretary to the Government of Gujarat, 





‘Agriculture, Forests & Co-operatiof| De- 


partment, in his affidavit dated March 
14, 1980 has pointed out in paragrap ii: 
“a. with the improved ‘and scienti- 
fic animal. husbandry services in| the 
State, the average longevity of animals 
in the State has considerably increased. 
In 1960, there were 456 Veterinary Dis- 
pensaries, First Aid Veterinary. Centres; 
etc., whereas in the year 1979, there were . 
as many as 800 Veterinary Dispensaries, 
First Aid Veterinary: . Centres | ete. 
There were no mobile’ Veterinary | Dis- 
pensaries in 1960, while there were 20 
such mobile dispensaries for animals in 
1979: In addition to this there are more 
than 600 centres for Intensive Cattle 
Development programme, where, besides 
first aid to animals, other’ ‘animal hus- 
bandry inputs are also provided, In 1969, 
5 lacs of cattle were vaccinated, whereas 
in the year 1979, 51 lacs cattle were | vac- 





‘cinated to provide immunization against 
` various diseases of animals, | There were 
ne Cattle Feed Compounding Units |pre- 


paring cattle feed on scientific a in 
the year 1960, while in the year 1979 


there were-as many as 6 Cattle Feed 


` Factories in the State of Gujarat. As a 


result of improved. Animal; Husbandry. 
services, the disease’ of Rinderpest hich: 
was widespread in the State and which 
took a large toll of animal life has (been 

totally wiped out and eradicated- ce 





the year 1971-72, except for an’ ated — 
recurrence in the year 1978 in the cattle 
imported in the State from abroad: imi- 
larly, in respect of Haemorrhagic epti- 


caemia, a disease which used- to take a 
heavy ‘toll of animals, the total number 
of- deaths on account of this. disease was 
6689 in the year 1961-62 which has |been 
brought down to about 2000: in the year. 
1978-79 on account of: intensive vaccina~ 
tion’ programme undertaken by the Gov- . 
ernment,” 
He has further pointed ae in. - 
graph. 12 — 
SE that figures of livestock e 
in respect of cows, “buffaloes; ete, fo} the 
Gujarat area show that cattle and buffalo 
population has. increased between| the 
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` years 1951 and- 1977. The population of 
milch cows has increased by 10.47 per 
cent, while the population of buffaloes 
has increased by 35.38 per cent during 
the period 1951 to 1977. This pheno- 
menon is a result of the preference of 
the: people for buffalo milk to cow’s milk. 
It would. also be seen that. during the 
same period, the population of working 
bullocks has increased by 20.94 per cent. 
Normally the bullock requirement of the 
State is met through rearing of the male 
calves within the State itself and as such 
the number of milch cows and the num- 
ber of bullocks are interrelated. These 
figures also indicate that even though the 
milch cows have increased by only 10.47 
per cent during the period 1951-1977, the 
working bullocks have increased by 20.94 
per cent during the same period,. This 
(according to the deponent) would mean 
that the bullocks are being maintained 
for a longer life span. This is possible on 
account of improvement in animal hus- 
bandry practices as mentioned herein- 
above, and it has been possible to save 
and maintain these animals for longer 
effective utility by proreciing them 
against various diseases.” 

He has also given the figures Jorne the 
total number of working bullocks for 
1000 milch cows- on the basis of livestock 
census of the State of Gujarat. In 1951 
number of working bullocks per 1000 
milch cows was 1689 and this figure has 
been increasing at the time of each cen- 


sus, for example, in 1956 the figure was. 


1766. in 1961 it was 1763, in 1966 it was 
- 1878, in 1972 it was’ 1835 and in 1977 it 
was 1849. According to the deponent, one 
of the principal reasons for this consider- 
able increase in the number of working 
bullocks in comparison to milch cows 
ever a period of a quarter of a century 
is the longer span of life of bullocks, 
which is on account of modern and com- 
‘ pounded cattle feed and adequate health 
cover which provides a good protection. 
from contagious diseases resulting in re- 
duced mortality. He has also pointed out 
that in prescribing. the age limit for bulls 
and bullocks, namely, 16 years — 
EEN the present and future need for 
wbrking bullocks for the purpose of cul- 
tivation in the State has also to be taken 
into account, According to the Quarterly 
Bulletin of Economics and Statistics of 
-Livestock Census for the year 1972, pub- 
‘ished by the Bureau of Economics and 
Statistics, Government of Gujarat, in the 
year 1975, there were about 303 working 
bullocks over 3 years of age per 1000 
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_ India figures mentioned earlier. 
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The area under cultivation per pair of 


- working’ bullocks in the State was 6.5 


Hectares, According to the livestock cen- ` 


sus by the agency for the year 1977, the 


„area under ‘cultivation per pair of work- 
ing bullocks in the State works out to 
“7.41 Hectares, This would -indicate a 
-Telative. reduction .in the number of 
.. working bullocks per unit of cultivable 


land in the State, as obviously a pair of 
working bullocks has to be deployed over 
a larger area of cultivable land in the 
year 1977 as compared to the year 1972." 
He has also pointed out that in 1951-52 


the total cropped area in the State of’ 


Gujarat was 85,56,455 Hectares whereas 
in 1973-74 the total cropped area was 
1,05,42,000 Hectares. Thus, there is an in- 
crease of 23.21 per cent in the cropped 


“area over a period of 22 years and the 
increase in the bullock population for the 


same period was 20.97 per cent. In para- 
graph 16.of the affidavit it has been 
pointed out that—- ` 

: the power generated through 
work animals is substantially less in 
Gujarat as compared to all-India figure. 
All-India power requirements per 100) 
Hectares is. 800 horse power whereas the 
availability is 373.2 horse 
power in the country. The ‘total power 
availability in Gujarat is thus compara- 
tively much less, i.e., 358 horse power per 
1000 Hectares even in comparison to all- 
On the 
basis of projections for the year 2000 A.D: 
the estimated requirements of motive 
power would be 860 horse’ power per 
1000 Hectares.” 


21. Thus, it is clear that -because. of 
various scientific factors, namely, better 
cattle feeding, better. medical help and 
better animal husbandry services, the 
longevity of cattle in the State of Guja- 


tests were to be applied, bulls and bull- 
ocks up: to 18 years of age can be said 
tc be useful for the purpose of breeding, 
draught and other agricultural purposes. 


22. The. scientific advances in the field 


of animal husbandry, better cattle care 
and better feeding for the animals has 
resulted in this increase in age of use- 
fulness so far as bulls and- bullocks are 


` concerned, Under these circumstances, in 


our opinion, the prescription of the age 
of 16 years in clauses (c) and (d) of sub- 
section (1A) of Section 5 can be said to 


‘be ‘reasonable looking. to the balance 









` 
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which has to be struck between public 
interest which requires useful animals to 
be preserved and permitting the differ- 
ent petitioners before us to carry on 
their trade and profession, ; 

23, One of the arguments urged be- 
fore us by Mr. Qureshi was that there 
is no scientific or reliable method to de- 
termine the exact age of cattle and that 
is also the contention raised in the main 
petition itself. However, in the affidavit- 
in-reply it has been pointed out that 
from the test of rings at the base of the 
horns and the general: condition of the 
particular animal concerned, particularly 
looking to the teeth of the animal and 
the condition of the teeth it is possible 
to ascertain the age accurately. It has, 
therefore, been submitted in the affidavit- 


in-reply by P. J. Bhatt that by consider- _ 


ing the presence of worn-out stumps and 
the distance between two stumps which 
become closer by about 16 years, as also 
by examining the starring of the coat of 
the animal and condition of their skin, 
one can reasonably arrive at a conclu- 
sion that the animal in question is of 
16 years of age. A qualified and experi- 
enced Veterinary Officer would be in a 
position to say from these indicia as to 
what is the age of an animal. He has 
denied the suggestion that only a few 
animals survive beyond the age of 16 
years or that those who survive that age 
are too old and decrepit or that their 
meat is unfit for human consumption. He 
has urged that bulls reared by breeders 
of Northern Gujarat are capable of get- 
ting fair stock at 16 years. of age and 
will serve cows for breeding purposes up 
to the age of 18 or 19 or even older. He 
has quoted the following passage from 
the publication of the Indian Council of 
Agricultural Research, New Delhi, in the 


year 1962 which was reprinted in the 
year 1967 where it has been pointed 
out — 


ie denese Indian cattle are found to do 
well in dry areas. They are small- and 
«non-decrepit (decrepit?) in areas of heavy 
rainfall, such as the coastal or the hilly 
areas of the country. Cattle of good 
breeds are thus found in the Punjab, 
Rajasthan, and Andhra Pradesh. Varying 
types of cattle may be seen within the 
limits of the same State. Thus in Bom- 
bay one finds excellent cattle in Gujarat 
and similar dry parts of the State, while 
in Madras, such cattle are observed in 
Coimbatore.” 
In the book “Agriculture and Animal 
Husbandry in India’ by M. S. Randhawa, 
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published in the year 1958 and revised 
in the year 1962 by the Indian’ Council 
of Agricultural Research, New Defhi, it 
has been mentioned that there are vari- 
ous regions in the country for animal 
husbandry and the “Dry Northern Re- 
gion for this purpose comprises the plains 
in the Punjab, Delhi, Western Uttar Pra- 
desh, Rajasthan and parts of Madhya 
Pradesh and Gujarat. The rainfall is be- 
low 30 inches, The home tract of}; most 
of the important breeds of cattle! and 
buffaloes, e.g., Haryana, Nagore, Malvi, 
Kankrej and Gir cattle and Murrah buf- 
faloes are located in this region, | The 
livestock of this region are compartively 
well-fed and on the whole more produc- 
tive than that of any other region.”| Thus 
it is clear that so far as Gujarat is con- 
cerned, because of the climatic conditions 
the average rainfall being less than 30 
inches, it has become possible for the ani- 
mal breeders to breed cattle which are 
useful up to the age of 16 years. |Bulls 
and bullocks are useful for breeding, 
draught and agricultural purposes beyond 
the age-of 16 years and that it is possi- 
ble scientifically to determine the age of 
16 years by the different indicia pointed 
out above and hence it cannot be said 
that it is not possible for any Veterinary 





Surgeon to fix the age.of an animal of 
bovine species after the animal} has 
crossed the age of 12 years. 

24.- Under these circumstances the first 


ground of challenge on the groun of 
unreasonableness fails because, in our 


opinion, the material before us clearly 
goes to show that in: the light of] the 
scientific advances which have taken 


place since 1962, the longevity of the 
cattle and the useful life of the tattle 
has been increased and, therefore, the pre- 
scribed age of 16 years tan be said to be 
a reasonable restriction on the right of 
the petitioners to carry on trade and pro- 
fession as mentioned in Article 19 (1) (g) 
of the Constitution. 

25. As regards the challenge on the 
ground of mala fides of the State in en- 
acting this legislation, it. was contended 
by Mr, Qureshi that the amendment is 
not based on any rational public policy 
which would require that maximum 
number of useless bulls and  buillocks 
should be allowed to be slaughtered be- 
cause if they are allowed to be slaught- 
ered, meat, hides, etc, would be avail- 
able and more fodder would be released 
for cattle which are really useful to 
society and there would be increase in 
agricultural production if this slaughter- 
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ing is allowed ‘and the breed would .also 
improve, He has further contended that 
the impugned legislation is not in the 
interest of the general public but out of 
respect for sentiments of a few persons, 
a lot of damage and hardship to quite a 
large section of the public has been caus- 
ed. The impugned legislation, deprives the 
poor people of cheap and nutritive pro- 
tein rich diet. It imposes a heavy burden 
on the former to maintain useless cattle. 
It adversely affects the fundamental 
rights of thousands of persons (including 
the petitioners) and interferes with the 
established religious customs and ceremo- 
nies of a section of the public. He has 
further contended that the legislature has 
adopted dilatory and dubious method of 
bringing in the legislation in question. 
There was no Select Committee, no full 
debate, no public reaction was sought, 
the Ordinance was not necessary at all 
and as the preamble to the Ordinance 
shows, there was no. urgency for the 
Ordinance. The amendment to the exist- 
ing law should have been done by an Act 
of the Legislature. This shows the mala 
fides of the Government and the Govern- 
ment has sponsored this particular legis- 
lation, A further contention on the 
ground of mala fides was that the Ordi- 
nance was allowed to lapse as a result 
of strong: opposition from the various 
sections of the public. This is denied by 
the respondents. According to the respon- 
dents the pressure of work before the 
Legislature prevented the Ordinance from 
being replaced by an Act, Mr. Qureshi 
urged that Government was convinced 
that this was a bad piece of legislation 
and should not be enacted, but ultimate- 
ly the Government gave in to the pres- 
sure tactics of a group of people and got 
this legislation enacted. Lastly, it was 
contended that there was an ulterior mo- 
tive on the part of the Government to 
dlacate certain religious leaders and . get 
support of the majority of the voters by 
pacifying those religious leaders on the 
issue of slaughter of progeny of cows and 
that is how according to Mr. Qureshi the 
impugned piece of legislation has been 
enacted. 


26. In our opinion, the motivation be- 
hind a piece of legislation is totally im- 
material. The only thing which the Courts 
have to see is whether the Legislature 
n question was competent to enact the 
mpugned legislation and, secondly, whe- 
‘her the impugned legislation: infringes 
any of the fundamental rights under the 
constitution, Once it is ascertained ‘that 
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the enactment has been passed by a com- 
petent legislature and secondly that the 
legislation does not violate’ any provi- 
sion of the Constitution or any of the 
fundamental rights the legislation -cannot 
be rendered invalid by the Courts on the 
ground of factors which are alleged to 
have motivated the Legislature in enact- 
ing the legislation. 


27. As far back as 1959, the Supreme 
Court has pointed out in G. Nageswara 
Rao v. A. P. S. R. T. Corporation, AIR 
1959 SC 308 through K. Subba Rao, J., 
as he then was, speaking for the majo- 
rity Court at page 315 in paragraph. 7 
citing the following passage from the 
decision of Mahajan, J., as he then was 
in M. Kameshwar Singh’s case, AIR 1952 
SC 252— ` 


“Tt is by no means easy to impute a 
dishonest motive to the legislature of a 
State and hold that it acted mala fide and 


_maliciously in passing the Bihar Land 


Reforms Act or that it perpetrated a 
fraud on the Constitution by enacting 
this law, It may be that some of the pro- 
visions of the Act may operate harshly 
en certain persons or a few of the Zamin- 
dars and may be bad if they are in ex- 
cess of the legislative power of the Bihar 
Legislature but from that circumstance 
it does not follow that the whole enact- 
ment is a fraud on the Constitution.” ~ 

After examining the contentions and the 
legal position, the position was clarified 


‘at page 316 as follows :— 


“The Legislature ‘can only make laws 
within its legislative competence, Its 
legislative field may be circumscribed by 
specific legislative entries or limited by 
Fundamental Rights created by the Con- 
stitution, The Legislature cannot over- 
step the field of its competency, directly 
or indirectly, The Court will scrutinize 
the law to ascertain whether the Legis- 
lature by device purports to make a ‘law 
which, though in form appears to be 
within its sphere, in effect and substance, 
reaches beyond it. If, in fact, it has 
Power to make the law, its motives in 
making the law are irrelevant”, (Empha- 
sis supplied by us), 


Again in Sarup Singh v. State of Punjab, 
ATR 1959 SC 860 at page 864 in para- 
graph 5. S., K. Das, J., speaking for the 
Supreme Court observed — 

“Learned counsel for the petitioners 
has first commented on what he has 
characterised as undue haste in passing 
the amending Act of 1959. He has sub- 
mitted that the Pepsu area came within 
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the State of Punjab in November, 1956 
and for about two years, the Punjab 
_ Government ` evinced’ no serious anxiety 
to extend the principal Act to that area; 
but from 16-11-1958, when the annual 
election of- the Sikh Gurdwara Prabhan- 
dhak Committee was held, up to January 


1959, when. the amending Act of 1959 was _ 


passed, hurried proceedings were taken 
to enact the amending law in question 
and so constitute the Board that a parti- 
“cular group. of Sikhs might not regain 
the majority it had lost on 16-11-1958. In 
our opinion these submissions (we do not 
say whether they are right or wrong) 
` have no bearing.on the question at issue 
before us, The petitioners have not speci- 
fically alleged in their petition that the 
State Government has acted in any mala 
fide manner; and whatever- justification 
some people may feel in their criticisms 
of the political wisdom of a particular 
legislative or executive action, this: Court 
cannot be called’ upon to embark on an 
enquiry into public policy or investigate 
into questions of political wisdom or even 
to pronounce upon motives of the legis- 
lature in enacting a law which it is 
otherwise competent to make” (Empha- 
sis supplied by us). gee 


28. The same statement of. the law is 
to be found in a recent decision of the 
Supreme Court, namely, R. S. Joshi v. 
Ajit Mills, ATR 1977 SC 2279, Krishna 

_Iyer, J., speaking for the majority of the 
learned Judges who heard the matter 
pointed out in paragraph 2 at p. 2282 — 


‘when examining a legislation from 
` the angle of its vires, the Court has to 
be resilient, not rigid, forward-looking, 
not static, liberal, not verbal in inter- 
preting the organic law of the nation. 
We must also remember the constitu- 
tiorlal proposition enunciated by the US 
Supreme Court in Munn v. Ilinois, (1878) 
94 US 113 quoted in Labor Board v. 
Jones and Laughlin, (1936) 301 US 1, 33- 
34 — Corwin, Constitution of the U.S.A., 
Introduction, p. xxxi) viz., ‘that courts. do 
not substitute their social and economic 
beliefs, for the judgmrent :of legislative 
bodies’. Moreover, while trespasses will 
not be forgiven, a presumption of consti- 
tutionality, must colour judicial construc- 
tion. These factors, recognised by our 
Court, are essential to the modus vivendi 
between the judicial and  Iegislative 
branches of the State, both working be- 
neath the canopy of the Constitution.” 

Again in paragraph 16 at page 2286, 
Krishna Iyer, J., observed — . 
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-be answered affirmatively, 


the Act for ifs better enforcement, 


| 
ALR 


Perera: if a legislation, apparently en- 
acted under one Entry in the’ Liist,. falls 
in plain truth and fact, within [the con- 
tent, not of that Entry. but of] one as- 
signed to another legislature, it can be 
struck down as colourable even. if the 


- motive were most commendable. |In other 


words, : the letter of the law |notwith- 
standing, what is the pith and Lea 
of the Act? Does it fall within any entry 
assigned to that legislature in pith and 
substance, or as covered by t ancil- 
lary power implied in that Entry? Can 









` the legislation be read down réasonabl 


to bring it within the legislature's consti- 
tutional powers? If these questions can 
the; law is 
valid. ` Malice or -motive is .béeside the 


` point, and it is not . permissible; to sug- 
-gest Parliamentary incompetence on the 


score of mala fides.” 


Kailasam, J., who ` delivered a |separate 
judgment pointed out in paragraph 48 
at page 2302 — ; 
_ "The plea of a device or 

legislation would be irrelevant 


lourable 
if the 


legislature is competent to enact|.a parti- 


cular law. The question! is one 
petence of a particular legislat 
act a particular law. If the legislature is 
competent to pass a particular ilaw the 
motive which impelled it to act is not 
relevant, After the decision in| Abdul 
Quader’s' case (AIR 1964:.SC 922) where 


of com- 
e to en- 


it was pointed out that it was competent 
for the legislature to provide nalties 
for the contravention of the provisions of 


the 
provision in an enactment levying such a 
penalty cannot be challenged.” 


29. Thus, it is clear that if the State 
Legislature was competent to enact’ the 
legislation and if the enacted. 1 
does not violate any of the fun 
rights, the question of motives and mala 
fides is totally immaterial We will not 
go into the question of the alleged pre- 
ference shown -by the State Legislature 
te the religious sentiments and cepti- 
bilities of certain religious ‘or political 
leaders or certain religious beliefs. — 


30. The third submission’ of Mr, 
Qureshi was that there was no, legislative 
competence in the , Gujarat islature 


“to enact the impugned legislation. He 
‘has not been able to point out from any 


‘of the Entries in the Seventh Schedule ta 


Constitution as to how ‘there was no 
legislative competence but his ar; nts 


in this submission can he summari as 
follows :— -... Aoo 
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(A) Competence can arise - out . of 


economic or social need or when ‘there. 


are compelling reasons of national good. 


(B) Legislative. competence does not 
arise out of political expediency or to 


support superstitious beliefs of a section 


of the public 

(C) Legislative. competence ‘would have 
been there if the State had. made out a 
case that there is an acute dearth. of un- 
economic and unserviceable ` bulls and 
bullocks and that it was necessary to 
preserve them as a threatened species. 

(D) Surplus of useless cattle in Gujarat 
has been admitted by the State when it 
has been set out in the affidavit-in-reply 
that useless bulls and bullocks are allow- 
ed to be exported out of the State, The 
State, according to Mr. Qureshi, is act- 
ing. with an ulterior motive in imposing 
the ban while permitting the export; and 
lastly. 

(E) Better feeding and veterinary ser- 
vices have increased the number of use- 
ful bulls and bullocks and corresponding- 
ly reduced. the number of useless ones 


and hence the restriction should be more 


liberal. 

31. So far as the question of legisla- 
tive competence is concered, the only 
question that we have to consider is, 


whether the legislation in question comes . 


within any of the Entries in the State 
List set out’ in the Seventh 
Schedule. As we’ have point- 
ed out at the commencement of this 
judgment; Entries 14 and 15 in the State 
List in the Seventh Schedule are — 


"14. Agriculture, including ‘agricultural 


education ` and research, protection 
against pests aog prevention of plant dis- 
eases, 

15. Preservation, precion and im- 
provement of stock and prevention of 


animal diseases; veterinary training ang 


practice, 

It is well settled law that once a piece 
of legislation is relatable to or covered 
by an appropriate Entry in the Seventh 
Schedule, then the legislature: has powers 
of widest amplitude for enacting the 
legislation in that connection and this is 
the only way in which the competencé 


of the legislature can-be judged and the- 


contentions urged by’ Mr. Qureshi `in`his' 
submission that it was not competent to 
the legislature of the State of Gujarat to 
enact the. impugned „Tegislation must be 
rejected. 


32, It was next td that the. im-` 
pugned amendménts and particularly’ 
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. pugned piece of legislation does is t 
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amendment of sub-section (3) of Sec. 5: . 
is an interference with the religious prac- 
tices and customs and hence violates 


`. Articles 25, 26 and 29 of the Constitu- 


tion. The whole sub-section deserves to 
be struck down, Even unamended sub- ' 
section (3) of Section 5 was bad ‘on the 
ground of violation of Articles 25, 26 and 
29 of the Constitution. We drew Mr. 
Qureshi’s attention to clause (2) (a) of 
Article 25 which provides — i 

“Nothing in this Article shall affect the 
operation of any existing law or prevent 
the State from makikng any law — 

(a) regulating or restricting any econo- 
mic, financial, political or other secular 
activity which may be associated with 
religious practice;” 

The religious practice which is t to` 
be brought into this action -is the prac- 
tice of the Muslim community to offer 
sacrifice of animals at the time of cer- 
tain religious observances and also 
slaughtering of animals of the bovine 
species at the time of certain religious 
festivals, ‘particularly, what is known as 
Kurbani. Under clause (1) of Article 25 — 

“Subject to public order, morality and 
health ‘and to the other provisions of 
this part, all persons are equally entitl- 
ed to freedom of conscience and the 
right freely to profess, practice and pro- 
pagate religion”. 

So far as the provisions of sub-section (3) 
of Section 5 as inserted by the Amending 
Act’ are concerned, it -is. clear that 
slaughtering of bulls and bullocks- below 
the particular age or slaughter on a 
particular occasion has been in connec- 
tion with religious purposes and has re- 
percussions on the economic activity, 
namely, agricultural activities in the 
State. As has been pointed out by the 
Supreme Court in Mohd. Hanif Qureshi’s 
case (AIR 1958 SC 731) (supra), it is 
clear that directive principles set out i 
Article 48 of the Constitution have been]: 
included in the Constitution because o 









like breeding, provision of milk and agri- 


applied whether a particular animal 
useful from the point of view of these 
various purposes. Thus all that the im- 


regulate or restrict the economic activity 
which is associated with religious prac- 
tice. Religious practice is to slaughter 
animals on certain éccasions and on thej, 
occasion’ of certain’ religious festivals or 
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religious practices but the impugned that cattle and beef dealers t other 
piece of legislation regulates these prac- States in India are not subjected to simi- 


tices by prescribing the age so far as 
bulls and bullocks are concerned and re- 
stricts the slaughter so far as cows and 
calves are concerned. In our opinion, in 
view of Article 25 (2) (a) of the Consti- 
tution it is obvious that the impugned 
legislation does not violate, particularly 
sub-section (3) of Section 5 does not vio- 
late Article 25 of the Constitution. 


33, Article 26 deals merely with the 
freedom to manage religious affairs and 
ii cannot be said that any of the cls. (a), 
(b), (c) and (d) of Article 26 has been 
violated because there is no question of 
infringing the right to establish and 
maintain institutions for religious and 
charitable purposes, There is no question 
of the right to manage the community's 
own affairs in matters of religion or to 
own and acquire moveable and immove- 
able. property; and to administer such 
property in accordance with law. 

34. Article 29 deals with cultural and 
educational rights and it provides — 


9 “(1) Any section of the citizens resid- - 


ing in the territory of India or any part 
thereof having a distinct language, script 
or culture of its own shall have the 
right to conserve the same. 


(2) No citizen shall be denied admis- | 


sion into any educational institution 
maintained by the State or receiving aid 
out of State funds on grounds only of 
religion, race, caste, language or any of 
them.” 

There is no question of violation of sub- 
article (2) of Article 29 and so far as 
Article 29 is concerned, there is no ques- 
tion of protection of interests of minori- 
ties, Here we are dealing with a clear 
case where certain. activities namely, 
slaughtering of bulls and bullocks up to 
a particular age is sought to be regulat- 
ec in the interest of the general public 
and in view of Article 25 (2) (a) of the 
Constitution it cannot be said that Arti- 
cle 25 is violated and there is no ques- 
tion, of interfering with the right to man- 


age Muslim community’s. own affairs in’ 


matters of religion. In our opinion, there- 
fore, the challenge on the ground of Arti- 
cles 25, 26 and 29 must fail. 


35. It was contended that the impugn- 
ed legislation. discrirninates’ between 
dealers who deal in meat. of bulls. and 
bullocks and-those who deal. in meat of 
buffaloes on the other. It has been poini- 
ed out that there is no uniform law with 
respect to all cattle, It wes contended 


lar restrictions and hence also there -1s 
violation of Article 14 of the Constitu- 
tion. In our opinion, the dealers; in dif- 
ferent types of beef are not in the same 
class. It is only if the classification is 
unreasonable that the classification 
be struck down but here, as pointed out 
earlier, a clear distinction is m 
on scientific grounds between 
which are useful and which have|not yet 
reached the age of 16 years so 
bulls and bullocks are concerned,| It may 
be pointed out that as regards buffaloes, 
there is no restriction as to age_ 
only restriction is sub-section (2)|of Sec- 
tion 5 and that section has remai 
amended, namely, the test is whether the 
animal, whether male or female,| is use- 
ful or likely to become useful for the 
purpose of draught or any kind of agri- 
cultural operations; whether the | animal, 
if male, is useful or likely to |become 
useful for the purpose of breeding and 
whether the animal, if female, useful 
or likely to become useful for the pur- 
pose of giving milk or bearing offspring. 
In our opinion, looking to the different 
purposes for which buffaloes and their 
progeny on the one hand and cows and 
their progeny on the other are used 
aur State, it cannot be said that there is 
any hostile discrimination against those 
who deal in meat of bulls and bullocks. 
Bulls and bullocks, particularly bullocks, 
are useful for agricultural purposes and 
male buffaloes are never used sb 
purpose other than breeding or 
progeny and under these circumstances, 
Article 14 cannot help the petitioners in 
the instant case, : 


36. The next contention of Mr. Qu- 
reshi was that though the objects and 
reasons of the Amending: Act seek sup- 
pert from- Article 48, in fact the provi- 
sions are not protected by Article 48. It 
was contended that the impugned provi- 
sions seek to protect animals which are} 
already protected under Section 5 (2) 
and hence clauses (c) and (d) of sub-sec- 
tion (1A) are not protected by Article 48. 
He contended that the object of Arti- 
cle 48 would be hampered and! useless 
animals ` will be protected and agricul- 
ture and breeding both will suffer. In 
this connection, it must be pointed ou 
that from the materials placed before u 
it is clearly established. that bulls and 
bullocks up to the age of 16 years are 
useful animals and it is by way of. a 
rough and ready method of testing th 
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usefulness of bulls and bullecks for dif- 
ferent purposes, like, breeding, draught 
animals and agricultural purposes that 
the age of 16 years has been provided. 
In Abdul Hakim Qureshi’s case (AIR 
1961 SC 448) (supra) 
the Supreme Court in 1961 that bulls and 
bullocks up to the age of 15 years were 
useful from different points of view and 
as we have observed above, in view of 
the better medical care, better animal 
breeding and better scientific practices, 
the longevity of cattle in Gujarat has 
increased as a whole and, therefore, the 
raising of the limit up to 16. that is, 
one year more than what the Supreme 
Court found in 1961 is justified on the 
materials before us, Section 5 (2) thus 
provided the test of usefulness but so 
far as clauses (c) and (d) of sub-sec, (1A) 
of Section 5 are concerned, it is obvious 
that those clauses provide a rough and 
ready test so far as bulls and bullocks 
are concerned as to their usefulness. 
What has been provided for all animals 
of the bovine species under sub-sec, (2) 
oi Section 5 is more particularly speci- 
fied in clauses (c) and (d) of sub-sec- 
tion (1A) of Section 5 so far as bulls 
and bullocks are concerned and hence it 
can be said in one respect that clauses 
(c) and (d) of sub-section (1A) merely 
provided particular instances of the ap- 
plication of the general principles set out 
in Section 5 (2) so far as bulls and bull- 
ocks are concerned. « 

37, It was lastly contended by Mr. 
Qureshi that because of the penal provi- 
sions contained in Section 8 of the Bom- 
bay Animal Preservation Act, 1954, acts 
which were lawful when done, namely, 
between 5th March 1979 and the passing 
of Gujarat Act 23 of 1979 on 16th Octo- 
ber, 1979, slaughter of bulls and bullocks 
below the age of 16 years carried out be- 
tween these two dates would become 
punishable and, therefore, retrospective 
effect given to the Amending Act by sub- 
section (2) of Section 1 is illegal, unfair 
and unjust. The only answer. to this sub- 
mission is that it is open to the Legisla~ 
ture to make any law and to give retro- 
spective effect to its legislation. But so 
far as penalties are concerned. Article 20 
Jelause (1) of the Constitution provides 
that — ) 

“No person shall be convicted of any 
offence except for violation of a law in. 
force at the time of the commission of 
the act charged...... eee. 
It is. clear, therefore, 


7 = cece NE 


that. between 


March 5, 1979 when the Ordinance lapsed- 


Ravjibhai Jivabhai v. State 


it was found by 


. mission of the acts which have - 


Guj. 57 


and October 16,1979 when Gujarat Act 
23 of 1979 was enacted, whatever was 
done, even if technically it becomes an 
offence under Section 8 of the Bombay 
Animal Preservation Act, no person can- 
be convicted for those deemed offences 
because Article 20 clause (1) prohibits 
‘conviction of any person for such an of- 
fence since these provisions of law were 
not in force at the time of the com- 
subse- 
quently been made offences with retro- 
spective effect, Clause (1) of Article 29 
gives protection to the acts concerned. it 
does not render the Act giving retro- 
‘spective effect to a penal piece of legis- 
lation illegal or void. Under these cir- 
cumstances this last submission on behal 
-of the petitioners'must fail and be reject- 
ed. 

38. Al the contentions urged on be- 
half of the petitioners fail and are, there~ 
fore, rejected. We have already indicated 
earlier the order that we proposed to 
pass and it is for the reasons that we 
have hereinabove set out that the said 
order was passed. 














Order accordingly. 


AIR 1981 GUJARAT 57 
S. H. SHETH AND A. M. AHMADI, JJ. 

Ravjibhai Jivabhai Patel, Petitioner 
v. State of Gujarat and others, Respon- 
dents. 

Special Civil Appln. No. 1836 of 1978, 
D/- 6-3-1980. 

(A) Mines and Minerals (Regulation 
and Development) Act (67 of 1957), Sec- . 
tions 11 (2) and (4) and 30 — Priority of 
applicant whose application is received 
earlier under Section 11 (2) — Govern- 
ment given overriding power under Sec- 
tion 11 (4) — Power is not unguided and 
arbitrary and is not violative of Art. 14, 
Constitution. 


An applicant for mining lease is enti- 


`tled to a priority over the other appli- 


cants whose applications have been re- 
ceived subsequently by virtue of sub- 
section (2) of Section 11 of the Act. This 
conferment of priority under sub-sec, (2) 
of Section 11 can, however, be by-passed 
by the State Government with the ap- 
proval of the Central Government under 
sub-section (4) of Section 11. That sub- 
section begins with a non obstante clause 
and overrides the priority conferred by 
sub-section (2) of Section 11. In order 
that-a State Government may overlook 
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or by-pass the priority conferred by sub- 
section (2) of Section 11, two conditions 
‘have to. be satisfied, namely, (i) special 
reasons must exist for so doing; and (ii) 
the previous approval of the Central 
Government must be -obtained in that 
behalf. It is, therefore, clear on a plain 


reading of sub-section: (4) of Section 11 > 
that the power granted to the State Gov-. 


ernment is not absolute but is circum- 
scribed by two conditions, namely, the re- 
quirement to record reasons in writing 
for overriding the priority of an appli- 
cant who has made the application ear- 
lier in point. of time and the require- 
ment of previous approval of the Central 
Government in that behalf. It is need- 
less to say that the Central Government 


would grant approval only if it is satis- . 


fied that there are sound reasons for 
overriding the priority of an applicant 
who -has made the 
grant of a.mining lease earliest in point 
of time. The special reasons which have 


tc be recorded in-writing is an additional 


‘check on the exercise of power bythe 


State Government under sub-section (4) 
The. proposal to by-pass the ` 


of Sec. 11. 
priority must be supported by special 
reasons, meaning thereby, reasons which 
are sound and logical and germane to the 
question at issue. If either of these con- 
ditions is not satisfied the exercise of 
power under sub-section. (4) of Section 11 
would clearly be bad in law and unsus- 
tainable, . (Para 7) 


In any system based on the rule of 


law such’as our constitutional :- system, 


the conferment of absolute discretionary: 


power on the. executive must be frown- 


ed. upon unless the discretion is confined. 


te .well-defined limits, In all cases where 
the statute confers a discretion on the 
executive, it would not be correct to 
brand it as discriminatory. If the legis- 
lative policy and object sought to be 
achieved; are. clearly defined by the 
statute and discretion is vested in the 
executive to effectuate the saine, the 
provision cannot be condemned as con- 
stitutionally invalid in addition to these 
two checks found in sub-gec, .(4) of Sec- 


tion- 11, there is the further check that 
exercise. of power. 
Government. 


any order passed in 
conferred upon the State 
-by sub-sec. (4) of Sec. Ly: is open to judi- 
cial, scrutiny. . 7 
. (B) Mines and. ‘Minerals (Regulation 
and Development) Act (67 of 1957), Sec- 
tion 11 (4) — Grant of mining lease — 
Priority in: filing applications tn point of 
time — Overriding power of Govern- 


. ed with the State Government in- 


application for the - 


(Para 8). 


r H 
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ment under Seetion 11 (a) _ tate * to 
The State’ 


’ Government in pre eine 

Respondent 3 to petitioner in making 
proposal to Central Government, ynder 
Section 11 (4) for license gave three re- 
asons, These three reasons ‘are: (i) the ` 
factory of respondent No. 3 is situated. 
in a notified backward area; (ii) regpon- 
dent No. 3 has been granted! a licence to 
manufacture and formulate carbdryle 
and. other pesticides and soapstone ig the 
main raw material for the -said. pestici- 
des; and (iii) the said -pésticides| are 
widely used in agriculture. As against 
these, three considerations which weigh- 
jeck- : 

oval 
also 


ing the Central Government’s app 
for overriding the priority,’ it was 


pointed out that so far as the petitioner ` l 


is concerned, he has no. industrial unit 
of his own and is merely intèrested in 
selling the mineral to- other- consumers. 

Held, that if as a matter of policy the 
State Government desired to boost up 
up an industry located ina notified back- 
ward area and intended to -put | the 
mineral in question in captive use for 
the manufacture of carboryle ‘and ‘other 
pesticides useful to agriculture,) it 
is difficult to say that the State Govern-~ 
ment was actuated by oblique motives in 
granting the lease in question to a 
dent No. 3. (P: 9) 


* (C) Mines and Minerals | ation 
and Development) Act (67 of 1957), See- 
tion 11 (4) — Priority of applicants in 
point of time — By-passing by State ; 
Government — H ‘need not, be. 
given to applicant who is by-passed] ni 


Section 11 (4) does not inj terms 


‘vide that an applicant whose priority is. 


sought to be. by-passed shall be heard 
before a final order is: made in fa 
of any other applicant whose! application | 
was subsequent in point of time. wW- 
ever in the circumstances of. the fase. 
the petitioner was present in a pein 
of Minister and Respondent: 3| and others 


and the petitioner was told - that pre- 


ference was ae given to Repondent, 3. 


$ ; (Para |. 10) 


t 


D Mines and Minerals i ry : 
and Development) Act (67 of 1957), -- 
tion 11 (4) — Priority of applican in 
point of time — By-passing under 
tion 11 (4) — Merely Deens. the- -Minis- 
ter was acquainted with respondent 3 
would not show that” oes was mala fide” 
order, a eae 14) 
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- (E) Mines ead Minerals (Regulation 
and Development) Act (67 of 1957), Sec- 
tion 11 (4) — Priority of applicant in 
point of time — By-passing under Sec- 
‘tion 11 (4). — Approval of Central Gov- 
ernment — On. facts held that the ap- 
proval did not ‘betray non-application of 
mind, , (Para 12) 


J. C. Patel, for Petitioner: J. R. Nana- 
vati, Asstt. Government Pleader ‘i/b M/s. 
Ambubhai and Divanji .Addl. Govt. 


Pleader, (for No. 1), V. B. Patel (for 


No. 3) and S. B. Vakil, (for No.. a 
for Respondents. 
A, M. AHMADI, J.:— By this writ. 


petition brought under Article 226 of the 
Constitution, the petitioner, a business- 
man from: Baroda, challenges the con- 
‘‘gtitutional validity of Section 11 (4) of 
the Mines and Minerals (Regulation and 
Development) Act, 1957 (hereinafter 
called ‘the: Act’) and the order of the 
State Government dated 29th August 
1978. Annexure “C”, whereby the State 
Government in -exercise of powers con- 
ferred by Section 10 of the Act sanction- 
ed the grant:of a mining lease for soap- 
stone for a period of twenty years in 


respect of the. area situate in village 
Nathpuri, Taluka Jambughoda, District 
Panchamahals, to respondent No, 3, 


Messrs Paushak Limited, a company in- 
corporated "under the Companies Act 
and having its registered office at Baroda. 
The facts giving rise to the petition, 
briefly stated, are as under. . 


2. The petitioner made an ‘application 


in the prescribed form on ist October 
1974, for a mining lease for soap-stone 
in respect of 303.03 acres of Nathpuri 
and Bhildungra villages of District Pan- | 
chmahals under Rule 22 of the Mineral 
Concession .Rules (hereinafter called ‘the 
Rules’). framed in exercise of powers 
corferred by Section 13 of the Act. The 
respondent No. 3 also made a similar 
application in respect of the same area 
for a mining lease on 3rd October 1974, 
that is, two days after the petitioner's 
application, Along with their applica- 
tions neither the petitioner nor respon- 
dent No. 3, produced the letters- of -con- 
_sent-of the- occuvants. However, ~ the 
petitioner | succeeded in ~ obtaining the 
consent of some ‘of the occupants on 15th 
December 1974. The respondent No. 3, 
on the other hand, secured the consent 


of all the occupants by 19th December, - 


_ 1974, and forwarded the same to the 
State Government. The application of 
the pétitioner for the grant of a mining 
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lease was, however, rejected on 6th 
October 1975. . Similarly, the application 
ot respondent No. 3.stood rejected on 
the -expiry of the period’ of twelve 


-months by virtue of Rule 24 of the 


Rules. . -In the meantime, however, the 
State Government had moved the Central 
Government under Section 11 (4) of the 
Act for approval to grant’ a mining 
lease to respondent No. 3 whose applica- 
tion was received later, in preference to 
the petitioner whose application was 
The -Central 


January 1976, but by that time, as stated 
above, the application of respondent 
No, 3 stood rejected by lapse of time. 

lt was, therefore, not: possible for the 
State Government to grant a mining 
lease to respondent No. 3 in preference 
te the petitioner’s application, notwith- 
standing-the previous approval granted 
by the Central Government, . 


3. After the petitioner’s application 
was rejected on 6th‘October 1975, the 
petitioner filed a Revision Application to 
the Central Government under Sec. 30 
read with Rule 54 on 26th November 
1975, which was allowed on 2nd Septem- 
ber 1977. The Central Government dire- 
cted the State Govt. to reconsider the 
application of the petitioner on merits and 
dispose it of within a period of hundred 
days. The State Government failed to 
dispose of the application of the peti- 
tioner within the stipulated. period and 
hence the petitioner was constrained to 
file a Second Revision Application to the 
Central Government on 19th January, . 
1978. That Revision. Application was 
allowed on 9th February, 1978, and the 
same direction as was given on the first 
occasion was reiterated in the final order 
passed by the Central Government, The 
State Government, however, once again 
failed to consider the petitioner’s appli- 
cation on merits and dispose it of with- 
in the stipulated period of hundred 
days whereupon the petitioner moved 
the Central Government by a third Re- 
vision Application on 29th June, 1978. 
_The Central Government ' allowed this 
Revision Application by its order dated 


‘Qist August, 1978, and gave a diréctior 
.tc the State Government to dispose of 
‘the | petitioners application on merits 


within a period of two hundred days. 
‘4, On the other hand, respondent 
No. 3, felt aggrieved by the rejection of 
his application: on account of lapse of 
time and filed a Revision Application to 
the Central Gevernment challenging the 
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rejection on 30th January 
application was, however, 
the Central Government on 
ary 1976, on the ground that it was 
barred by. limitation. Thereupon, re~ 
spondent No. 3 made a fresh application 
for a mining lease on 8th March, 1976, 
in respect of the Nathpuri area admea- 
suring about 154 acres, That applica- 
tion was not decided for a period of 
twelve months and hence it stood re- 
jected by the thrust of Rule 24 of the 
Rules. Respondent No. 3 thereupon 
filed a Revision Application to the Cent- 
ral Government which was -allowed on 
23rd April 1977. The Central Govern- 
ment directed the State Government to 
dispose of the application on merits with- 
jn hundred days but that was not done 
and the time exipred on 3rd August 
1977. It is not disputed that respondent 
_No, 3 did not file any further Revision 
Application to the Central Government 
complaining about the inaction on the 
part of the State Government to dispose 
of its application on merits in pursuance 
of the order passed by the Central 
Government in the Revision Application. 
On the other hand, it appears, that re- 


1976. That 
rejected by 
25th Febru- 


spondent No. 3 wrote a letter to the 
Minister for Industries, Mines and 
Fower Department, Government of 


Gujarat, Shri Makrand Desai, on 17th 
December, 1977 On the basis of that 
letter received by the Minister from 
respondent No. 3, the P. A. to the Minis- 
ter wrote a letter dated 11th April 1978, 
to respondent No. 3, copy whereof was 
forwarded to the petitioner, fixing the 
date of the meeting on 18th April 1978. 
It is the allegation of the petitioner that 
in course of the discussion at the said 
meeting the Minister, respondent No, 2 
herein, informed him that the State Gov- 
ernment was inclined to grant the mining 
lease to respondent No. 3 in preference 
to the prior application of the petitioner. 
Thereafter respondent No. 3 gave a fresh 
application on 4th January, 1978, (sic) 
for the grant of a mining lease in respect 
of 100 acres of land situate in village 
Nathpuri, . District Panchmahals. The 
State Government thereafter wrote a 
‘letter dated 13th’ June 1978, to the Cent- 
ral Government for its approval under 
sub-section (4) of Section 11 of the Act 
for the grant of a mining lease to respon- 
dent No. 3 whose application was recet- 
ved later in preference to the petitioner 
whose application was earlier in point 
of time. The Central Government ac- 


corded approval by its letter dated 5th 
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August, 1978, and therafter the [State . 
Government passed the impugned order, 
Annexure ‘C’, on 28th August 1978. 


5. Mr. Patel, the learned advocate for 
the petitioner, made the following! sub- 
missions at the hearing of this petition :— 

(1) Section 11 (4) of the Act is jultra ' 
vires Article 14 of the Constitution in- 
asmuch as it confers arbitrary and un- 
guided power on the State Government 
to override the priority of an applicant 
whose application for mining lease ‘is 
received earlier in point of time yis-a- 
vis the party in whose favour the order 
for the grant of mining lease is made. ` 

(2) The impugned order is illegal and 
smacks of abuse of power by the State 
Government in favour of respondent No. 
3 who was granted priority without any 
just and valid reason by-passing| the 
rightful claim of the petitioner. 

(3) The impugned order overriding the 
priority of the petitioner is void as, be- 
ing violative of the rule of natural, jus- 
tice, in that, the petitioner was not given 
a hearing before the said order was pass- 
ed. i 

(4) The impugned order was mala fide 
passed overlooking the petitioner’s claim 
as the concerned Minister, respondent 
No, 2 herein, was biased in favo of 
respondent No. 3 and was out to help it 
as those in management of the said Com- 
pany were his personal friends, and 

(5) There is total non-application of 
mind, in that, the Central Government 
gave its approval under Section 11| (4) 
of the Act to override the priori of 
even though the peti- 
tioner’s Revision Application was pend- 
ing before it. 
We will answer these contentions seria- 
tim. 


6. The Act was enacted to provide for 
the regulation of mines and the develop- 
ment of minerals under the control of 
the Union. The dictionary of the Act is 
contained in Section 3 and Clause (c) 
thereof defines a “mining lease” Jas a 
lease granted for the purpose of under- 
taking mining operations, and sane 
a sub-lease granted for such purpose. 
Section 4 lays down that no person shall, 
undertake any mining operations in| any 
area, except under and in accordance 
with the terms and conditions of a min- 
ing lease granted under the Act and the ` 
Rules made thereunder. Jt further pro- 
vides that no mining lease orda be 





granted otherwise than in accordance 
with the provisions of the Act and the 





1981 


Rules made thereunder, Section 10 next 
provides that an application for a min- 
ing lease in respect of any land in which 
the minerals vest in the Government 
shall be made to the State Government 
concerned in the prescribed form and 
shall be accompanied by the prescribed 
fee. Where such an application is re- 
ceived it is made obligatory on the con- 
cerned authorities to send to the appli- 
cant an acknowledgment of its receipt 
within the prescribed time and in the 
prescribed form, It is next provided 
that on receipt of an application under 
the said Section, the State Government 
may, having regard to the provisions of 
the Act and any Rules made thereunder, 
grant or refuse to grant the licence or 
lease. Rule 24 of the Rules deals with 
the disposal of an application for a min- 
ing lease. If says that an application 
for the grant of a mining lease shall be 
disposed of within twelve months from 
the date of its receipt and if it’ is not 
sc disposed of within the said period, it 
shall be deemed to have been refused. 
That brings us-to Section 11 which pro- 
vides for preferential right of certain 
persons. Sub-section (1) of Section 11 
lays down that where prospecting 
licence has been granted in respect of 
anv land, the licensee shall have a pre- 
ferential right for obtaining a mining 
Jease in respect of that land over any 
ether person, provided that the State 
Government is satisfied that the licensee 
has not committed any breach of the 
terms and conditions of the prospecting 
licence and is otherwise a fit person for 
being granted the mining lease. Sub- 
section (2) of Section 11 is made sub- 
ject to sub-section (1) and provides that 
where two or more persons have applied 
for a prospecting licence or a mining 
lease in respect of the same land, 
the applicant whose application was 
received earlier shall have a pre- 
ferential right for the grant of the 
licence or lease, as the case may be, over 
an applicant whose application was re- 
ceived later. The proviso to sub-sec- 
tion (2) deals with applications received 
from two or more persons on the same 
day and states that such applications 
shall be dealt with. after taking into con- 
sideration the matters specified in sub- 
section (3) (sic) to such one of the ap- 
plicants as the State Government may 
deem fit. Sub-section (3) of Section 11 
reads as under :— | 


“(3)- The matters referred to in sub- 
section (2) are the following :— 
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(a) any special knowledge of, or ex- 
perience in, prospecting operations ‘or 
mining operations, as the case may be, 
possessed by the applicant; 

(b) the financial resources of the ap- 
plicant; 

(c) the nature and quality of the 
technical staff employed or to be ` em- 

ployed by the applicant; 

(d) such other matters as may be pre- 
seribed.” 


We then come ‘to the controversial 
provision, namely, sub-section (4) of 
Section 11 which reads as under — 
“(4) . Notwithstanding anything, 
tained in sub-section (2) but subject to 
the ` provisions of sub-section (1), the 
State Government -may for any special 
reasons to be recorded and with the pre- 
vious approval of the Central Govern- 
ment, grant a prospecting . licence or a 
mining lease to an applicant whose ap- 
plication was received later in’ prefer- 
ence to an applicant whose aplication was 
received earlier.” 
It is not necessary to refer to the other 
provisions of the Act. It is sufficient to 
mention that Section 30 empowers the 
Central Government to revise any order 
made by the State Government or other 
authority in exercise of the powers 
conferred on it by or under the Act on 
its own motion or on the application 
made by the aggrieved party within the 
prescribed time. Rule 54 of the Rules 
aggrieved party may 
file a Revision Application to the Central 
Government within three months of the 
date of communication of the order 
sought to be assailed in revision. These 
in brief, are the provisions which are re- 
levant for the purpose of answering the 
contentions raised before us on behalf 
of the petitioner. 


“%. The first contention urged on be- 
half of the petitioner was that sub-sec- 
tion (4) of Section 11 of the Act is ultra 
vires Article 14 of the Constitution in- 
asmuch as it confers arbitrary and un- 
guided power on the State Government 
tc override the priority of an applicant 
whose application for mining lease is re- 
ceived earlier in point of time. Such 
an applicant would undoubtedly be enti- 
tied to a priority over the other appli- 
cants whose applications have been re- 
ceived subsequently by virtue of sub- 
section (2) of Section 11 of the Act.. This 
conferment of priority under sub-sec- 
tion (2) of Section 11 can, however, be 
by-passed by the State Government with 


con- 
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the ‘approval of the Central Government 
under ‘sub-section (4) of Section 11 of the 
Act, That sub-section begins with a 
non obstante clause and ` overrides the 
priority conferred by -sub-section (2) of 
Section 11. In order that.a State Gov- 
ernment may overlook or by-pass the 
priority conferred by sub-section .(2) of 
Section 11, two conditions have to be 
satisfied namely, (i) special reasons must 
exist for so doing; and (ii) the previous 
approval of the Central Government 
must be obtained in’ that behalf. It is, 
therefore, clear on a plain’ reading of 
sub-section (4) of Section 11 of the Act 
that -the power granted to the State 
Government is not absolute but. is cir- 
cumscribed by two conditions, namely 
the requirement to record reasons in 
writing for overriding the priority of an 
applicant who has made the application 
earlier in point of time and the require- 
ment of previous approval ef the Central 
‘|Government in that behalf. It is need- 
less to say that the Central Government 
would grant approval only if it is satis- 
fied that there. are sound reasons for 

overriding the. priority of an applicant 
‘lwho has made the application for. the 
grant of a mining lease earliest in point 
of time. The special reasons which have 
tc be recorded in writing is an additional 
check on the exercise of power by the 
State Government under sub-section (4) 
of Section 11 of the Act. 
to by-pass the priority must be supported 
by special reasons, meaning thereby, 
reasons which are sound and logical and 
germane to the question at issue. If ei- 
ther of these ‘conditions is not satisfted, 
the exercise of power under sub-sec .(4) 
of Section 11 of the Act would clearly 
be bad in law and unsustainable. 


8. The submission of Mr.. Patel, the 
learned counsel for the . petitioner, was 
that sub-section (4) of Section 11 does 
not delineate the reasons which should 
weigh with the State Government in 
overriding the priority conferred upon 
. an applicant by sub-section: (2) of Sec- 
tion 11 of the Act. According to Mr. 
Patel, even though . sub-section (4) of 


. Section 11 provides that the State Gov- ` 


ernment shall record special reasons for 
‘overriding the priority, it does, not indi- 
cate the grounds on which the -priority 
can be overridden. It: was. therefore, 
submitted by Mr. Patel that the discre- 
tion vested in the State Government by 
sub-section (4) of Section 11 is absolute 
and unguided and confers power on the 
State Gavernment to. discriminate be- 


” 
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tween two: applicants who have 'applied 
for a mining lease. Now: in any!| system 


based on the rule of law: such as our 
constitutional system, the’ conferment -of 
absolute discretionary power ọn the 
executive must be frowned upon | unless 
the discretion is confined to well-defined 
‘limits, In all cases where the statute con- 


‘fers a discretion on the executive, it 


would not be correct to brand it as ‘dis- 
criminatory. If the legislative policy 
and object sought ‘to be! achieved are 
clearly defined by the statute and dis-|. 
cretion is vested in’ the executive to ef. 
fectuate the same, the- provision} cannot 
he condemned as. constitutionally in- 
valid. In a fast developing society, a 


variety of complex situations pc arise 





and it would be well-nigh impossible for 
the legislature to foresee each such 
situation. To, effectively deal with such 
unforeseen situations, it is -but necessary 
for thè legislature to’ confer ample dis- , 
cretion on the executive to effectively 
implement the policy and object; of the 
statute as. are clearly defined in -the 
provisions made therein. ‘The mere fact 
that it confers a wide discretion |on the 
State whom the legislature has [trusted 
to carry out the purposes of the Act 
will not render the discretion unguided 
and arbitrary. It must not be forgotten 
that the Parliament has confided) in the 
State Government and has conferred the 
power to override the priority (therein 
and has not left the matter! in the 
hands of petty executive ‘officers,| Even _ 
so, the power conferred ‘has ‘been cir- 
cumscribed by two checks, namely, the 
requirement to give special reasons and 
the requirement to obtain previous ap- 
ent for 
the exercise of the said power. If either 
of these two conditions is! not satisfied, 
the exercise of power would be| illegal 
anc. would be. liable to be struck down, It 
is, therefore, obvious! that | while 
granting a discretion to the State Gov- 
ernment to override the! priority ¢on- 


“ferred on an applicant by! sub-seq .(2) of 


Section 11, Parliament has taken extra 
‘caution to impose the aforesaid two con- 
ditions for the exercise of that jdiscre- 
tionary power. The. Central Govern- 


ment would not grant approval unless it 


is satisfied that the reasons given iby the 
- State Government for  overridi the 
priority of an applicant are sound, ger- 


mane and rational. In addition to these 
two checks. found in’ sub-section | (4) oi 


See, 11, there is the further check that 
any order passed in exercise of |power 
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conferred upon the State Government 
by sub-section (4) of Section 11 of the 


Act is open to judicial scrutiny, As the. 


State Government is ‘obliged under 
sub-section (4) of Section 11 to state the 
special reasons which impelled it to over- 


ride the priority conferred on an appli-` 
cant by sub-section (2) of Section 11, it 


follows that the reasons must be sound 


and logical and must stand judicial seru- . 


tinv. If an order is passed arbitrarily, 
such an order would not stand judicial 
scrutiny and would be liable to be struck 
down. If the reasons given by the State 
Government for overriding the priority 
of an applicant are not sound and logi- 
cal, or are ex facie unsustainable,- the 
order would not. ‘stand the test of judi- 
cial scrutiny and would, therefore, fall 


Therefore, having regard to the fact that’ 


even though sub-section (4) of Section 11 
of the Act grants a discretion to the State 
Government to override the priority of 
an applicant it is not possible to say that 
the discretion granted to the State Gov- 
ernment is so absolute. uncontrolled. and 
unguided that it can. with impunity, by- 
pass the just claim of priority of an ap- 
plicant in favour of another person even 
though valid reasons do not exist for the 
exercise of power. We are of the opinion 
that while conferring discretionary power 


on the State Govérnment. Parliament has 


. provided two checks in sub-section (4) of 
Section 11 and in addition to these two 
checks. there is the check of judicial 


scrutiny which must be-read in that sub- 


section. We.are. therefore of the opinion 
that it is not possible to agree with the 
submission of Mr. Patel that the power 
granted to the State Government under 
sub-section (4) of Sertion 11 of the Act 










would be able to discriminate between 
two applicants with impunity if it is 
minded so to do.. We are of the opinion 
hat sufficient safeguards have been pro- 


in ‘addition to the two safeguards which 


have been engrafted -in the. sub-section - 


itself, there is also the additional safe- 
guard of the. order standing the test of 
judicial scrutiny: and hence we /do not 
think that the discretion can be exercis- 
ed by the State Government in a discri- 
minatory fashion For these.reasons, we 
do not see any ‘merit in the first sub- 
mission made by Mr. Patel - . 


9. It was next submitted by Mr. Patel 


that there were no valid reasons for the 
State Government to by-pass the priority 
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is se absolute that the State: Government: 


vided by Parliament while granting this - 
discretion to the State Govérnment and. 
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of the petitioner and ‘to grant a mining 
lease to respondent No. 3 whose applica- 
tion was subsequent to that of the peti- 
tioner, Mr. Patel- further stated that the 
State Government. was actuated by con- 
siderations other than those which could 
be validly taken into account in seeking 
the Central: Government’s approval for 
by-passing the. petitioners priority, Ac- 
cording to Mr. Patel, the impugned order 
is clearly an abuse of the power confer- - 
red upon the State Government by sub- 
section (4) of Section 11 of the Act and . 
is, therefore, liable to be struck down. 
According to him the priority was given 
by the State Government to respondent 
No. 3 without there being any legal justi- 
fication for the same and merely with a 
view to helping the ‘respondent No, 3, 
the Directors whereof had close and inti- 
mate relations with the concerned Min- 
ister. The State Government wrote a let- 
ter to the Central Government on 13th 
June, 1978 for granting approval for 
overriding the priority of the petitioner 
to which he was entitled under subse- 
tion (2) of Section 11 of the Act. In that 
letter, after’ setting out the history, the 
State Government proceeds to say—-_ 


“In view. of the facts explained’ above 
the application of Shri R. J. Patel (the 
petitioner herein) stands in priority, But 
he has no industrial unit of his own. He 
is interested in selling the said Mineral 
in question while M/s. Paushak Limited 
(respondent No. 3 herein) have ' been 
granted a licence to manufacture and to 
formulate carboryle and other pesticides 
which: are widely used in agriculture in 
their factory at their factory at Panelav 
in. Panchmehals District, which is a noti- 
fied backward area. The total outlay of 
the whole complex of theirs is 2 crores. 


‘Soap-stone is the main raw material for 


these pesticides. Therefore, State Gov- 
ernment extends its full support and co- 
operation for granting a Mining Lease by 
overriding the priority of Shri R, J. 
Patel for their material as captive use for 
years to -corne. ” 


We were shown. the office copy of the 
letter written to. the Central Govern- 
by Mr. Nanavati, the learned Assistant 
Government Pleader, appearing on behalf 
of the State Government, We have ex- 
tracted the aforesaid paragraph. from the 
said - letter for the purpose of. pointing 
out. the three reasons which weighed 
with the State Government in making 
the proposal to the Central Government 
to averride the priority of the pet{tioner, 
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These three reasons are: (i) the factory 
of respondent No, 3 is situated in a noti- 
fied backward area; (ii) respondent No. 3 
bas been granted a licence to manufac- 
ture and formulate carboryle and other 
pesticides and soap-stone is the main raw 
material for the said pesticides; and (iii) 
the said pesticides are widely used in 
agriculture, As against these three consi- 
derations which weighed with the State 
Government in seeking the Central Gov- 
ernment’s approval for overriding the 
priority, it was also pointed out that so 
far as the petitioner is concerned, he has 
ne- industrial unit of his own and is 
merely interested in selling the said min- 
eral to other consumers. If as a matter 
of policy the State Government desired 
to boost up an industry located in a noti- 
fied backward area and intended to put 
the mineral in question in captive use 
for the manufacture of carboryle and 
other pesticides useful to our agriculture, 
it is difficult to say that the State Gov- 
ernment was actuated by oblique motives 
in granting the lease in question to re- 
spondent: No, 3. In the: affidavit-in-reply 
filed on behalf of the State Government 
bv Shri K. G. Chhatbar. Under Secretary 
to the Government of Gujarat, Industries, 
Mines and Power Department, it has been 
in terms stated that the aforesaid three 
reasons and the fact that the industrial 
complex of respondent No. 3 had a total 
outlay of approximately 2 crores weigh- 
ed with the State Government in seeking 
the approval of the Central Government 
te override the petitioner’s priority, T'he 
Central Government must have carefully 
examined the reasons which prevailed 
with the State Government in seeking its 
prior approval under sub-section (4) of 
Section 11 of the Act before it acceded 
to its request and granted the approval 
sought. It was only after the approval of 
the Central Government was 
that the State Government: passed the 
impugned order of 28th August, 1978. By 
the said order, the State Government has 
ensured that the mining lease is granted 
to an industry which is expected to uti- 
lise the said raw material for captive 
consumption and the use thereof will be 
for the manufacture of pesticides which 
in its turn will help agriculture as such 
pesticides are widely used to protect our 
crops, We are, therefore, of the opinion 
that the State Government has overrid- 
den the priority of the petitioner for 
valid reasons and we do not think that 
this is a-case of misuse of its power con- 
ferred by sub-section (4) of Section 11 of 
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the Act, We, therefore, do not see any 
merit in the second contention aed be- 


fore us by Mr. Patel, 
10. The impugned order was next 
challenged on the ground that the rules 
of natural justice were violated that 
the petitioner was not given a hearing 
before his priority’ was By pee under 
sub-section -(4) of Section 11 of the Act. 
The said sub-section does not in| terms 
provide that an applicant whose priority 
is ‘sought to be by-passed shall be heard 
before a final order is made in favour of 
any other applicant whose application 
was subsequent in pbint of time. Now be- 
fory the impugned order was made on 
28th August, 1978, it is clear that the 
concerned Minister, respondent | No, 2, 
had called the petitioner for discussion 
by his letter dated 11th April, 1978 in 
reply to the letter of respondent! No. 3 
dated 17th December, 1977, The meeting 
was held in the chamber of the concern- 
ed Minister, respondent No. 2, the 
morning of 18th April, 1978. Before this 
meeting was arranged, a fresh applica- 
tion from respondent No. 3 for a fining 
lease was received in the prescribed form 
by the State Government on 4th January 
1978. Admittedly, the petitioner was pre- 
sent at the said meeting and it was dis- 
closed to him in the course of the dis- 
cussion that the State Government was 
inclined to override his priority and 
grant, a mining lease to respondent) No. 3. 
The details of the discussion lin the 
chamber of the concerned Minister have 
not heen set out in the affidavit ibut it 
is clear from the submissions made by 
Mr. Patel that the petitioner was pointed- 
ly told that the State Govt. intended to 
move the Central Government for its 
approval to override his priority. It was. 
only after that meeting that the; State 
Government wrote to the Central Gov- 
ernment on 13th June 1978 for according 
approval to override the priority jof the 
petitioner. It is, therefore, clean from 
these facts that the rule of audi alteram 
partem was strictly followed in the in- 
stant. case and it was only after the peti- 
tioner was heard in the matter that the 
State Government moved the Central 
Government for overriding his prority. 
We. therefore, do not see any merit in 
the contention of Mr. Patel that the order 
passed by the State Government oh 28th 
August, 1978 is bad in law as the peti- 
tioner was not given a hearing before his 
priority was. by-passed. . 


11. That brings us to the question of 
mala fides. We have on facts and for rea- 











1981 


sons stated earlier come to the conclu- 
sion that there were valid reasons for 
the State Government to exercise power 
under sub-section (4) of Section 11 of the 
Act. On that finding the question of mala 
fides would clearly recede 
ground. If it is found that the power was 
exercised on just and valid considera- 
tions, it can hardly be urged that the 
power was exercised mala fide, However, 
we shall proceed to point out that even 
on merits, the Submission that the power 
was exercised because the concerned 
Minister, respondent No. 2, wanted to 
help respondent No. 3 is without sub- 
stance. The submission of Mr. Patel is 
that the Minister, Shri Makrand Desai, 
belongs to Baroda and was elected to the 
Legislative Assembly from. Vanthli con- 
stituency of Baroda. Shri Ramanbhai B. 
Amin and his son Shri Chirayu R. Amin, 
who are the Directors’ of respondent 
No, 3 Company, hail from Baroda and 
were intimately known to the said Min- 
ister, Mr, Patel, therefore, argues that 
the concerned Minister was out to help 
respondent No. 3°: Company because of 
his close and intimate relations with the 
aforesaid two Directors of the Company. 
That is why, argues Mr. Patel, the Min- 
ister entertained the letter dated 17th 
December, 1977 written on behalf of re- 
spondent No, 3, notwithstanding the fact 
that even the second application of the 
said respondent stood rejected by efflux 
of time on that date. He urged that real- 
ising this difficulty respondent No, 3 
made a fresh application on 4th January 
1878 to enable the concerned Minister to 
exercise power under Section 11 (4) of 
the Act. Two of the Directors of respon- 
dent No, 3 Company. Shri Bhailalbhai 
D. Patel arid Ramanbhai B. Amin have 
filed affidavits denving all these allega- 
tions, The then Minister Shri Makrand 
Desai in his affidavit frankly admits — 


“I can be -said to be acquainted with 
Shri Ramanbhai Amin md Shri Chirayu 
Amin.” 


but denies ‘that his relations with oo 


said two’ Directors were ‘very good’ and 


because of such intimate relations and 
‘because of the assistance rendered . by 


‘them at the general assembly ‘elections: 


at which he was elected he had gone out 

of his way to oblige them with the min- 

ing lease in question. In the affidavit-in- 

reply filed on behalf of thè State’ Gov- 

erhment also, these ‘allegations have. been 

broadly denied: Mr. Patel-submitted that 
1981 Guj./5 V G—22. . 


Ravjibhai Jivabhai v. State 


in the back-. 


Guj. 65 


it was only because of these close and 
intimate relations which the said two 
Directors of respondent No: 3 Company 
had with the then Minister that the lat- 
ter went out of his way to help respon- 
dent. No. 3 in securing the lease in ques- 
tion by allowing the petitioner’s applica- 
tion to lapse and driving: the petitioner 
to file three revision applications one 
after another to the Central Government 
under Section 30 read with Rule 54 of 
the Rules, There is no concrete evidence 
to suggest that the then Minister had 
taken a personal interest in the matter 
and had decided to grant the Jease in 
respect of the mineral in question to re- 
spondent No. 3 anyhow. On the contrary, 
we have come to the conclusion ` that 


there were sound and valid reasons for 
the State Government to request the 
Central Government to accord its ap- 
proval to override the priority of the 


petitioner. The allegation of mala fides, 
however, suffers a severe setback when 
we take into consideration the fact that 
even On a prior occasion, that is, on 26th 
February, 1975 during the period of the 
President’s rule the State Government 


-had approached the Central Government 


under Section 11 (4).of the Act for over- 
riding the priority of the petitioner to 
enable it to grant a mining Jease in re- 
spect of the mineral in question to re- 
spondent No, 3. On the said letter of the 
State Government, the Central Govern- 
ment had conveved its approval by its 
letter dated 20th January, 1976 but by 
the time the said approval was received, 
the application of respondent No. 3 stood 
rejected by efflux of time by virtue of 
Rule 24 (3) of the Rules. The State Gov- 
ernment was, therefore, helpléss because 
the question of overriding the priority 
would. arise only when there are more 
than one applicants in the field. In the 
instant case the State Government had 
the application of the petitioner and that 
of respondent No 3 and since the appli- 
cation of respondent No, 3 stood reject- 
ed on the expiry of the period of twelve 
months by the thrust of Rule 24 (3), even 
though the Central Governments ap- 
proval was received, it was of no avail 


whatsoever. If during the President's rule 


when the concerned Minister was not in 


office the State Government had taken a 
decision to grant the lease to respondent 


No. 3 by overriding the priority of the 
petitioner, it cannot be urged that the 
Minister Shri Makrand Desai was actuat- 
ed by mala fides in aces to exercise 
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power under sub-section (4) of Sec. 11 of 
the Act merely because. two of the 
Directors of respondent No. 3 Company 
were known to him If the concerned 
Minister belongs to Baroda and if the 
two Directors of the.Company also be- 
long to Baroda, it is quite natural that 
they would be known to each other but 
merely, because of that acquaintance it 
cannot be said: that the Minister. acted 
mala fide with a view to helping respon- 
dent No, 3 in anyhow securing the: lease 
in question by overriding the priority of 
the petitioner. We, therefore, do not see 
any substance in the fourth contention 
urged before us by Mr. Patel. 


12. That brings us to the last conten- 
tion, namely, that the approval granted 
by the Central Government under’ Sec- 
tion 11 (4) of the Act betrays non-appli- 
cation of. mind, It was submitted by Mr, 
Patel that in pursuance of the letter ad- 
dressed by the State Government on 13th 
June 1978, the Central Government gave 
tts approval by its letter dated 5th Aug- 
ust; 1978. He submitted that on 5th Aug- 
“ust, 1978, the third revision application 
of the petitioner was pending before the 
Central Government and it was disposed 
of subsequently on 2ist August 1978 with 
a direction: to the State Government to 
dispose it of on merits within a period 
of two hundred days. Merely because the 
revision application of the petitioner was 
pending before the Central Government 
we fail to understand how it can be said 
that the Central Government in accord- 
ing its approval to the proposal of the 
State Government to override the prior- 
ity of the petitioner acted without appli- 
cation of mind. It is only when there are 
two applicants in the field that the 
question of overriding the priority of one 
‘who has applied earlier in point of time 
can arise under sub-section (4) of Sec- 
tion 11 of the Act. Because the revision 
application of the petitioner was pending 
before the Central Government, his ap- 
plication for the grant of a mining lease 
in respect of the mineral in question was 
considered alive and it is on that basis 
that the Central Government went: into 
the question whether the approval should 
be granted to the proposal of the State 
Government to override the petitioner’s 
pricrity. After applying its mind to the 
grounds set out by the State Government 
in its letter dated 13th June, 1978 the 
Central Government decided to grant the 
approval _ sought by the, State Govern- 
ment, We, therefore, fail to understand 
how it can be urged that merely because 
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the .revision application of the petitioner 
was pending before the Central: Govern- 


ment, the Central Government in grant- 
ing the approval sought by .t State 
Government could be said‘to have failed 
to apply its mind to the question at issue 
before it, It was, however, submitted py 
Mr. Patel that a paragraph 9 of the affi- 
davit-in-reply: filed on behalf of the State 
Government it is deposed! that the peti- 
ticner’s second revision application was 
deemed to have been rejected -o 18th 
May, 1978. Thereafter the| State vern- 
ment did not receive any application in 
revision or any intimation fram the Cen- 
tral Government till the ‘State Govern- 
ment granted the mining lease in !favour 
of .respondent No. 3. From these aver- 
ments'made in the affidavit-in-reply, Mr. 
Patel submitted that if according |to ‘the 
State Government the petitioner’s |second: 
revision application stood’ rejected on 
18th May, 1978, and thereafter they were 
not aware of any further: revision filed 
by the petitioner before the Central Gov- 
ernment, the State Government could not 
have written the letter for approval of 
the Central Government (on 13th June, 
1278 because on that date the petitioner 
was not.in the run. This argument, how-~ 
ever, overlooks the fact that unden R, 54 
of the Rules a revision application can 
be filed by the aggrieved’ party within a 
period of three months: from the date of 
communication of the decision ecting 
the application. On the date the! State 
Government wrote the letter ap~ 
proval, the time for flling a revision ap- 
Plication had not yet elapsed: On the date 
the Central Government took its decision 
whether to grant approval, or no the 
petitioner was very much in the run as 
his revision application was pending. It 
was on that date that the Central) Gov- 
ernment had to decide whether | there 
were more than.a single applicant in the 
field and if yes, whether a case was) made 
out by the State Government for ap- 
proval to override the priority of the ap- 
plicant who had made -the application 
earlier in point of time. On that date un- 
dcubtedly there were two applicants in 
the fleld and the Central Gove ent 
after: ‘carefully -considering the reasons 
in its 
letter of 13th June 1978 for overriding’ 
the priority of the petitioner, accorded 
sanction or approval under. Section 11 
(4) of the Act. On the date the |State 
Government passed the impugned order, 
the application of the petitioner as well 


as the fresh application ‘of respondent 
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No, 3 made on 4th January 1978 were 
in the field and the State Government on 
receipt of the approval from the Central 
Government exercised power under sub- 
section (4)-of Section 11 of the Act. : In 
these circumstances - it, cannot be said 


that the- Central. Government: had ` tailed. 


te apply its mind while granting the ap- 
proval in. question and the State Gov- 
ernment. was actuated by. considerations 
other than those. which could be legally 
taken into account in passing the im- 


pugned order. We, therefore, do not seë 


any merit in the last submission made by 
Mr. Patel for the petitioner. | 


13. In the result, therefore, “this pate 
tion fails and is dismissed. There will, 
however, be no order as to costs, Rule 
discharged, 

14. At this stage Mr. Patel, the learn- 
ed counsel for the petitioner, prays for 
a certificate of fitness to appeal to the 
Supreme Court under Article 133 (1) of 
the Constitution. We do not think that 
the petition. raises any. substantial. ques- 
tion of law of general importance which 
is required to be decided by the Supreme 
Court. We, therefore, reject the oral a 
plication of Mr. Patel. 


15, As the petitioner ' proposes to -move 
the Supreme Court for special leave, we 
direct that status quo shall be maintain- 
ed for a further period of three weeks. . 


Petition dismissed. 
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Patel Shankerbhai` Mahijibhai and -ete. 
etc., Petitioners v. State of Gujarat and 
others, Respondents. 

Spl. Civil “Appin. Nos. "794 to 727 and 
1042 of 1980, D/- 1-5-1980. “` 


(A) Land Acquisition Act. (I. of 1894), 


Sec, 4 — Public purpose and instru: 
mentality — Distinction. o: 

The public purpose and e ee 
mentality are two ` different’ things. An 


instrumentality cannot be substituted for 
a public purpose. | | - (Para. 5) 
(B) Land Acquisition Act a of. 1894), 
Sec. 4 — Non-specification. of public pur- 
pose — Effect. Sg 


*Only portion approved for reporting’ by 
High Court are reported~here. i 
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- Specification of a public purpose which 
to 
lodge the’ objections effectively under 
Sec. 5-A is the:core of Sec. 4. If that re-. 
quirement ‘of Sec. 4.is not satisfied, noti- 
fication issued under Sec. 4 must be held 
to:be void. A declaration under Sec. 6 is 
not a cure because’ - it: follows the 
enquiry under -Sec. 5-A. A notification: 
which. does not specify the public pur- 
pose- being. void or non est is not somuch 
required to be set aside. AIR 1973 SC 
1150 and AIR 1971 SC 1558,, Rel. on. 

P (Paras 7. 10) 


(C) Constitution of in Art, 226 — 
Delay — Effect, 

Tf the land acquisition, proceedings 
have been completed or if the rights of 


‘third parties have come into existence 


during the period intervening between 
the issuance of notification under Sec. 4 
of the Land Acquisition Act or the de- 
claration under Sec. 6 and the -institu- 
tion of the writ petition, delay assumes 
a very great importance and should be 
pressed into service in order not to dis- 
turb' the settled rights or proceedings 
which have been finalized. 


Held the High Court would not dismiss 
these petitions in limine on the ground 
of. delay on account of the following 
reasons :— Firstly,.the impugned noti- 
fication issued under Sec. 4 of the Land 


‘Acquisition Act was void and non est. be- 


cause it. specified no. public purpose at 
all. In case.of a notification which is void 
ab initio and non est, bar of delay can- 
not be invoked since it is non- 
existent in the eye of law, it can be call- 
ed in .question in any proceedings. 
Secondly, acquisition proceedings which 
started. with the publication of the noti- 
fication under Sec. 4.had not yet been 
over. Thirdly, no rights of third parties 
had come into existence during the inter- 
vening period. .Fourthly, the Land. Ac- 
quisition Officer or the Government, as 
the case. may be, . had itself acted in a 
ieisurely and. tardy manner. Notification 
under Sec. 4 was published on 13th July, 
1972: declaration under Sec, 6 was made 
nearly three years thereafter, that is to 
say,.on 11th July, 1975; addendum. to the 
declaration under, Sec. 6 was . published 
more. than four years after the publica- 
tion of the declaration under Sec. 6, that 
is to say, 27th . December  1979:- notice 
under Sec. 9 was issued on 25th. Febru- 
ary, 1980; the Land Acquisition Officer, 
had- not yet made his award for compen- 
sation even- though eight years had pass- 
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ed since the publication of the notifica- 
tion under Sec. 4. If the Land Acquisi- 
tion Officer or the Government, as the 
case might be, acted in such a leisurely 
and tardy manner, a person who was ag- 
grieved by such an acquisition. could not 
be called upon to act quickly and post- 
haste. AIR 1974 SC 2077; AIR 1975 SC 
1699 and AIR 1979 SC 1713, Dist. 

. (Paras 15. 16) 


(D) Land Acquisition Act (1 of 1894), 
Sec. 9 — Notice under, issued after great 
delay from date of notification under 
Sec. 6 — Effect. 5 


Where the statute does not prescribe 
any period of time for the exercise of a 
particular power, it must be exercised 
within a reasonable period of time. What 
is a reasonable period of time in a given 
case depends upon the facts of that case. 

(Paras 22, 23) 


Notice under Sec. 9 was issued about 
42 years after the publication of the de- 
claration under Sec. 6: 


Held such a long lapse of time subjects 
the land owner to a number of unfore- 
seen and avoidable hardships. Some of 
them are (1) It freezes the investment of 
the owner in the land for an unduly long 
time; (2) he can onlv get market value 
as on the date of the notification under 
Sec. 4; (3) he will not be able to take 
advantage of rises in the land prices: (4) 
he will not be able to improve the land 
or repair the building, if 1 buildmg is 
under acquisition, even though it may 
require urgent repairs, except probably 
at the cost of losing such an outlay: (5) 
the owner will enjoy only a qualified 
ownership and enjoyment of his property 
during this period because he cannot 
build upon the land under acquisition; 
(6) he cannot profitably let it out because 
no good tenant, under the fear of being 
thrown out at any time, will take it on 
rent: and (7) the Government can al- 
ways withdraw under Section 48 (1) from 
acquisition before possession has been 
taken if prices are falling while the 
owner has no corresponding choice if the 
prices are rising. The interest on the 
ai: sunt of compensation allowed at 4'/2% 
per annum is no substitute or solace for 
the loss which the owner suffers under 
several heads. Profits which investment 
in business brings or the interest which 
a Bank charges his unsecured borrower 
are manifold higher than this paltry 
interest at 4'2% p. a - Therefore, notice 
under Sec. 9 ought to have been issued 
within a reasonable period of time from 
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the publication of. the declaration under 
Sec. 6 and, since it was not donelin this 
case, it required to be struck down. AIR 
1980 SC 64: AIR 1969 SC 1297 and (1970) 
11-Guj LR 307, Rel. on. (Paras |19, 24) 

(E) Land Acquisition Act (1 of 1894), 
Sec. 4 — “Is likely to be needed” — Has 
reference to a foreseeable future. 


Sec. 4 provides: ‘Whenever jt appears 
to the appropriate Government that land 
in any locality is needed or is likely to 
be needed for any public purpose,...... n 
The expression ‘is needed’ has reference 
to the existing need. The expression ‘is 
likely to be needed’ has reference| to the 
future need. A future need has reference 
to a foreseeable future. If land iis not 
needed for a public purpose in a foresee- 
able future but is likely to be needed at 
a very distant or remote point of time 
for an anticipated need which may or 
may not come into existence, then, no 
resort can be had to Section 4. 

f {Paras '25, 26) 
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AIR 1973 SC 1150 7 
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AIR 1969 SC 1297 : 10 Guj LR 992 20 
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V. B. Patel with Kanubhai M. Patel, 
for Petitioners (in all the matters): C. K. 
Takwani, Asstt. Govt. Pleader i/b M/s. 


Bhaishanker Kanga and Girdharlal, for 
Respondents’ (in all the matters). 

S. H. SHETH, J:— All these pétitions 
are directed against the land acquisition 
proceedings. Notification under See. 4 of 
the Land Acquisition Act was issued on 
16th June 1972 and was published in 
Gujarat Government Gazette on 13th 
July, 1972. It was in respect of four sur- 
vey numbers with their sub-divisions. 
Therefore, as many as five petitions have 
been filed challenging that notification. 
Thereafter on 11th of April, 1974; Town 
Planning Scheme in respect of the area 
in question was finalized and notices to 
the parties were issued under the| Bom- 
bay Town Planning Act. On 11th July, 
1975 declaration under Sec. 6 of the Land 
Acquisition Act was issued and it was 
published in Gujarat . Government 
Gazette, Extraordinary, on the same day. 
On 15th October, 1979, an addendum to 
the declaration under S. 6 was isped and 
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jt was published on 27th December, 1979.’ 
The addendum’ was issued because the’ 
survey numbers in respect of which the 
impugned acquisition proceedings were 
instituted had become a part of the Town 
Planning Scheme and -had come to bear 
final plots numbers. By the addendum, 
therefore, in addition to the description. 
of the land in terms -of their survey 
numbers, description of the land in terms 
of final plots and the extent of the areas 
in terms of square metres was published. 
The extent of the area of the land under 
the impugned acquisition was in the first 
instance published in terms of the hec- 
tares. 

2. Before we deal with the conten- 
tions which Mr. Patel has raised before 
us on behalf of the petitioners, it is neces- 
sary to state that the first four petitions 
were posted for hearing today and that 
the fifth petition was not posted for hear- 
ing. However, we are deciding the fifth 
petition with the consent of parties be- 
cause the subject-matter of challenge in 
that petition is the same as in the other 
four petitions. a 

3. The first contention which Mr. 
Patel has. raised is that the notification 
{issued under Section 4 of the Land Ac- 
quisition Act was void ab initio and non 
est because it did not specify public pur- 
pose in respect of which the impugned 
land acquisition proceedings were insti- 
titted. In order to examine the ‘conten- 
tion which Mr. Patel has raised, it is 
necessary to reproduce the opening part 
of the first paragraph of that norlication 
It reads as under: 


“Whereas it appears to the Govern- 

ment of Gujarat that the lands specified 
in the schedule hereto are likely to be 
needed for a public purpose, viz. for 
Gujarat Housing Board, it is hereby 
notified under the provisions of Sec. 4 
of the Land Acquisition Act, 1894 (1 of 
1894) that the said lands are likely to 
be needed for the purpose | specified 
above.” 
According to Mr. Patel, a mere state- 
ment that it was required for a public 
purpose did not indicate any public pur- 
pose, The argument raised by Mr. Patel 
is eminently correct. 

4. The second argument which he has 
raised is that reference to the Guiarat 
Housing Board is a reference to the 
instrumentality and not reference to the 
public purpose. `` f 

5. Mr: Takwani who appears on be- 
half of the respondents has argued that 
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reference to the Gujarat Housing Board 
is a reference to the public purpose, It 
is difficult for us to uphold this argu- 
ment because the public purpose and the 
instrumentality are two different things. 
An instrumentality cannot be substitut- 
ed for`a public purpose. That “instru- 
mentality” and “public purpose” are 
different is made clear in the instant case 
by the declaration made.under Sec. 6 of 
the. Land Acquisition Act. It in terms 
stated that “the lands under acquisition 
were required for construction of houses 
by the Gujarat Housing Board.” This 
specification in Col. 4 of the declaration 
made under Section 6 clearly distin- 
guishes between “the purpose” and “the 
instrumentality”. It is clear, therefore, 
that the notification issued under Sec. 4 
did not specify any purpose whatsoever 
but specified only the instrumentality. 


6. The next question which has arisen 
for our consideration in this context is 
whether omission to specify the public 
purpose renders notification under Sec, 4 
void ab initio and non est or mérely in- 
valid. It is necessary to decide this point 
because finding on this point will have a 
material bearing on the question of delay 
which Mr. Takwani on behalf of the re- 
spondents has very strenuously argued: 
Our attention has been invited by both 
the learned Advocates to a few. decisions. ` 


7. The first decision is in “Munshi 
Singh v. Union of India, AIR 1973 SC 
1150. It has been observed in that deci- 
sion that when the notification merely. 
mentions that the land is needed for 
“planned ‘development of the area” and 
when there is no proof that the interest- 
ed persons are either aware of or shown 
the scheme or the master plan in respect 
of the planned development, it must be 
held that they are unable to object ef- 
fectively and therefore the acquisition 
proceedings must render themselves li-. 
able to be quashed. In that case, it was 
not a complete omission on the part of 
the Land Acquisition Officer to -specify 
the purpose. He had specified the purpose 
which .read as follows: ‘Planned develop- 
ment of the area”. Such a purpose, in 
the facts and circumstances of the case, 
was regarded as no purpose at all. be- 
cause, according to the Supreme Court. 
unless the persons interested were aware 
of any such plan, they would not be able 
to effectively exercise their right of lodg- 
ing objections against the- proposed ac; 
quisition. If such a vague description of 
a purpose renders a. notification - issued] 
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under Sec. 4 invalid because it does-not 
give an effective opportunity to the per- 
sons . interested to lodge objections under 
Section 5-A, it must be more so when 
notification issued under Section 4 does 
not specify the purpose at all. A declara- 
tion under - Section 6 is not a cure be- 
cause it follows the enquiry under Sec- 
tion 5-A of the Land Acquisition Act. 

- 8. In order to convince us that a noti- 
fication which does not specify the pub- 
lic purpose is void or non est and is not 
so much required to be set aside. Mr. 
Patel has invited our attention to the 
decision of the Supreme Court in Union 
of India v. Tarachand Gupta & Bros., 
AIR 1971 SC 1558. It was a case under 
the Imports and Exports (Control) Act 
1947. The principle which has been laid 
down in that case.is that an order which 
is passed in excess of jurisdiction is a 
nullity. Therefore, the question of hav- 
ing such an order set, aside does not 
arise. 

9. The third Jidan to which oùr at- 
tention has been invited is in Collector 
of Monghyr v. Keshav Prasad Goenka, 
AIR 1962 SC 1694. It was a case under 
Bihar Private Irrigation Works Act, 1922. 
The principle which has been laid down 
in that decision is that what Section 5-A 
requires is the conclusion that irrigation 
works for the purposes set out in Sec- 
tion 5-A should be immediately taken’ on 
hand and completed and that there is 
such an emergency in having the work 
completed, that it cannot brook any 
delay. This decision does not have much 
relevance to the contention. which | Mr. 
Patel has advanced before us. 

10. There is no doubt in our minds 
that specification of -a public purpose 
which would enable the interested per- 
sons to lodge the objections effectively 
under Section 5-A is the core of Sec, 4. 
If that requirement of Section 4 is not 
satisfied, notification ‘issued under Sec- 
tion 4 must be held to be void. f 


11. On behalf of the ` respondents, it 
has been argued by Mr. Takwani that 
these petitions are barred by -delay and 
laches and that, therefore, we‘should not 
entertain them. The facts which he has 
placed before us in that behalf are’ as 
follows. Notification under Sec. 4 was 
published on 13th July, 1972. Declara- 
tion under Sec. 6 was published on 11th 
July, 1975. The present petitions were 
filed in 1980. In other words, according 
to him, these’ petitions were filed a little 
less than éight years after the impugned 
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notification under Section 4 was issued. 
So far as these facts are concerned. there 
is no controversy. It may, however, be 
stated in order to complete the narrative 
in this context that the addendum to the 
declaration under Section 6 was publish- 
ed. on 27th December, 1979. According to 
Mr. Takwani, such stale petitions should 
not therefore be - entertained. "He has 
invited in that behalf our attention to 
three decisions of the Supreme Court. 


12. ‘The first decision is in Aflatoon 
v. Lt. Governor of Delhi, ATR 1974 SC 
2077. In that. decision, the Supreme 
Court has observed as follows: | 


{ 
“A valid notification under Section 4 
is a sine qua non for initiation of proceed- 
ings for acquisition of property. To have 
sat on the fence ‘and allowed the Gov- 
ernment to, complete the acquisition pro- 
ceedings on the basis that the notifica- 
tion under Section 4 and the declaration 
under Section 6 were valid and then to 
attack the notification on groundd which 
were available to them at the time when 
the notification was published would. be 
putting a premium on dilatory tactics.” 
The Supreme Court, therefore, dismiss- 
ed the writ petitions. The principle 
which Mr. Takwani has asked us/to ap- 
ply to the facts of this case is that the 
petitioners had sat on the fence for such 
a long period as eight years and allowed 
the Land Acquisition Officer to complete 
the acquisition proceedings. Therefore, 
they cannot be allowed to turn) round 
and challenge the validity of the] noti- 
fication issued under Section 4. In Afla- 
toon’s case (supra), the land acquisition 
proceedings were completed. In the in- 
stant cases, they have not been complet- 
ed. Award of compensation has not yet 
been made. The Government itself took 
nearly three years wumder' Section 6 of 
the Land Acquisition Act, again! took 
three years to publish an addendum to 
it and then issued notices to the interest- 
ed persons under Section 9 of the Land 
Acquisition Act, 1894. So far as Afla- 
toon’s case (supra) is concerned, it ap- 
pears to us that the Supreme Court re- 
fused to’ entertain stale petitions not 
merely on the ground of delay andjlaches 
but because the passage ‘of time had 
given’ rise to the rights of third parties. 
Para 12 of the report makes it. clear that 
after the acquisition proceedings were 
finalized, the Government had allotted a 
large portion of land to co-operative 
housing societies. The Supreme Court 
therefore, expressed the view t to 
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quash the notification at that stage would 
deprive the parties who were not before 
the: Court of their right to represent. The 
` rule of prudence. which the concept of 
delay ‘and laches’ enunciates, therefore, 
cannot be applied to the facts of the 
instant cases firstly because the land ac- 


quisition proceedings have not been: commn- ~ 


pleted and secondly: because the rights of 
the third parties have not yet come in 
existence. 


13. The next ‘decision to which our 
attention has been invited is in Smt 
Ratni Devi v. Chief Commr., Delhi, AIR 
1975 SC. 1699. It was a case under Land 
Acquisition Act, 1894. It has been laid 
down in that decision that a valid noti- 
fication under Section 4 is a sine qua non 
for the initiation of proceedings for ac- 
quisition of a property. It also appears to 
us from the report that the, acquisition 
proceedings in that case had ‘been allow- 
ed to be completed on the basis that the 
notification issued under Section 4 and 
declaration made ‘under Section 6 were 
valid. In that case, notification under 
Section 4 was issued in 1959. It was fol- 
lowed by a declaration under Section. 8 
made in July 1960 and again in October, 
1961. The writ petitions were filed in 
1971, that is to say after a lapse of near- 
ly a decade. Therefore. since the’ land 
acquisition proceedings had been’ allow- 
ed to be completed by the petitioners in 
that case without challenging the validity 
‘of the notification under Section 4 and 
declaration under Section 6, the Supreme 
Court pressed into service the doctrine 
of ‘delay and laches and refused to give 
to the petitioners therein any relief. 


14. The next decision to which our 
attention has -been ‘invited is in Babu 
Singh v. Union of India, AIR 1979. SC 
1713. It was a case under Land Acquisi- 
tion Act. In that case, a writ petition 
challenging the declaration made -under 
Section 6 was filed nearly six years and 
one month after the . publication thereof 
and about five years after the award was 
‘made. No explanation was tendered by 
the petitioner showing why the petition 
“was filed after such an inordinate delay. 
The -entire process of acquisition’ was 
over. The Supreme Court, therefore, 
took the view. that the writ petition. was 
liable to be dismissed in: limine on ac- 
count of ‘delay. While doing so, the 
Supreme Court has observed. that if a 
person allows the Government to com- 
plete the acquisition proceedings on the 
basis that the notification under Sec. 4 
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and the declaration under Section 6 are 
valid and then attacks the notification on 
the grounds which were available to him 


‘at the time : when it was published, it 
‘would be putting a premium on dilatory 


tactics. It has-been further observed in 
that decision that the length of delay is 
an'important circumstance .because of 
the nature of the acts done 
within the: : interval on the 
basis of the notification and the declara- 
tion. Therefore, the challenge to a noti- 
fication under Section 4 and a declara- 
tion under Section 6 of the Act should be 
made within a reasonable time there- 
after. If it is not so done, the petition is 
liable to be dismissed. In Babu Singh's 
case (supra), the Supreme Court refused 
to interfere with the acquisition in ques- 
tion because the entire acquisition pro- 
ceedings ‘had been completed. 


Bb. ‘The decisions to which we have 
made reference firstly lay down the 
principle which supports our finding on 
the first contention raised by Mr. Patel. 
-The . validity, of notification under Sec. 4 
is a sine qua non of all valid land ac- 
‘quisition proceedings. So far as delay is 
concerned, what we find in the decisions 
referred to above is as follows. If the 
land acquisition proceedings have been, 
completed or if the rights of third parties: 
have come’ into existence during the, 
period intervening between the issuance 
of -notification under Section 4 or the 


‘institution of the writ petition, delay as- 
sumes a very great. importance and 
should be pressed into service in order 
not to ‘disturb the settled rights or pro- 
ceedings which have been 


16. In the instant case, it is true that 
the petitioners have: not explained in the 
petitions why they filed these petitions 
nearly eight years after thé impugned 
notification under Section 4 was publish- 
ed. However, there are certain facts 
which speak for themselves. Before we 
summarize them in this’ judgment, it is 
necessary to note that on behalf of' the 
respondents, _a cursory affidavit has been 
‘filed. Such an affidavit has left many a 
statement’ made by the ‘petitioners un-|, 
controverted. We do not propose to dis- 
miss these petitions in limine on >the 
ground.of delay.on account of the fol- 
lowing reasons. Firstly, the impugned 
notification issued under Section 4 of the 
Land Acquisition ‘Act was void and non 
est because it specified no public purpose 
at all:and was not merely invalid as 
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would be the case if some public purpose 
was specified but was found to be vague 
or inadequate. In case of an invalid noti- 
fication, fence-sitters cannot be allowed 
to challenge it after undue delay. In case 
of a notification which is void ab initio 
and non est, bar of delay cannot be in- 
voked because since it is non existent in 
the eye of law, it can be called in ques- 
tion in any proceedings. Secondly, ac- 
quisition proceedings which started with 
the publication of the notification under 
Section 4 have not yet been over. Third- 
ly. no rights of third parties have come 
into existence during the intervening 
period. In a given case, they will have 
to be taken into account even where the 
notification is void and non est and not 
merely invalid. Fourthly, the Land Ac- 
quisition Officer or the Government, as 
the case may be, has itself acted in a 
leisurely and tardy manner. The last 
conclusion is evidenced by the following 
facts which we recapitulate for the pur- 
pose of ready reference. Notification 
under Section 4 was published on 13th 
July, 1972. Declaration under Section 6 
was made nearly three years thereafter, 
that is.to say on llth July, 1975. Ad- 
dendum to the declaration under Sec. 6 
was published more than four years after 
the publication of the declaration under 
Section 6,. that is to say, 27th December, 
1979. Notice under Section 9 was issued 
jon 26th February, 1980. Indeed, it was 
issued very quickly after the addendum 
was published. The Land Acquisition 
‘Officer has not yet made his award for 
compensation even’ though eight years 
have passed since the publication of the 
notification under Section 4. Though we 


do not propose to’ observe as a matter of, 


rule, we are constrained to say that if 
the Land Acquisition Officer or the Gov- 
ernment, as the case may be, acts’in such 
a leisurely and‘ tardy manner, a’ person 
who is aggrieved by such an acquisition 
cannot be called upon to act quickly and 
post-haste. The objection raised bv Mr. 
Takwani to the maintainability of the 
present petitions is, therefore, rejected. 
17. and 18. — xx XX |. XX XX 
19. The next contention. which Mr. 
Patel has -raised and we can appropriate- 
ly deal with at this stage is that the 
notice under Section 9 was issued as late 
as on 28th, February, 1980, ‘that is to say, 
42. years after the publication of the de- 
claration under - Section 6. According to 
Mr. Patel, unless there are circumstances 
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‘to: explain the reasons why such an in- 


ordinately long time was taken'to issue 
notice under Section 9 it must be struck 
down. Before we examine the |proposi- 
tion which Mr, Patel has advanced be- 
fore us, it is necessary for us to- note 
that on behalf of the respondents no ex- 
planation has been placed on record to 
show why notice under Section 9 was 
issued about 4'/2 years after the publica- 
tion of the declaration under Section 6 ‘of 
the Land Acquisition Act. 


20. Turning now to the contention 
which Mr. Patel has raised, we must note 
that, according to Mr. Patel, exercise of 
power by Government or by any public 
authority must be within a reasonable 
period of time. He has in that behalf in- 
vited our attention to the decision of the 
Supreme Court in Gujarat State! Trans- 
port Corporation v. Valji Mulji! Soneii, 
(1979) 20 Gui LR 810: (AIR 1980 SC 64). 
It*was a case under the Land Acquisition 
Act. Therein the decision of this | Court 
reported in Valji Mulji_ Soneiji y. State 
of Gujarat. (1970) 11 Gui LR 95, was 
challenged. This Court had taken the 
view that power to make a declaration 
under Section 6 must be exercised with- 
in a reasonable period of time after the 
publication of notification under Sec. 4 
because, if undue delay is caused in the 
exercise thereof, the rights of the 
interested parties are likely to |be ad- 
versely affected, On a close reađing of 
the decision of the Supreme: Court. we 
find that the Supreme Court has avprov- 
ed the principle that the statutory power 
must be exercised reasonably which im- 
plies that it must be exercised within a 
reasonable period of time though it has 
not said so exoresslv When’ the Supreme 
Court said that ":..... the High Court ... 





‘primarily relied upon the postulate that 





every statutory power must be ‘exercised 


‘reasonably, a doctrine too firmly entrench- 


‘ed in our jurisprudence to. brook any 
refutation ...:..”. it appears to have re- 
ferred only to what was argued! before 
the High Court and what was decided by 
it. It does not appear to have expressly 
approved that principle. However. the 
Supreme Court has also not refuted it. 
If this princinle was refuted by it. the 


- Supreme Court would have allowed the 


appeal by writing a'verv short judgment 
and without examining on facts whether 
delav of fifteen vears was: satisfactorily 
explained and without bringing into nlay 
the amendment to Section 6 made bv the 
Land ‘Acquisition (Amendment and Vali- 
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dation) Ordinance, .1967. That is why we 
say that the Supreme Court. has by 
necessary implication approved the 
principle that the statutory power must 
be exercised within a reasonable period 
of time. In this behalf, we may state 
that the Supreme Court in the context 
of the provisions of Bombay Land. Re- 
venue Code has expressly laid down this 
principle in State of Gujarat v. Raghav 
Natha, (1969) 10 Guj LR 992 : (AIR 1969 
SC 1297) and a Division Bench of this 
Court has, in a different context in a 
case under the same Code, has applied it 
in Habib Nasir Khanji v. State of 
Gujarat, (1970) 11 Gui LR 307. 


21. It has been argued by Mr. Tak- 
wani that the principle laid down by this 
Court in a decision which has been re- 
versed by the Supreme Court cannot be 
relied upon. The argument raised by 
Mr. Takwani is in principle sound. How- 
ever, it does not prevent us from dis- 
covering what Supreme Court has ex- 
pressly laid down and what it has ap- 
-proved by necessary implication. The re- 
versal of the decision of this Court is 
-based upon the following grounds: (1) 
on facts, the Supreme Court appreciat- 
ed evidence and recorded the conclusion 
that delay of 15 years between the pub- 
lication of notification - under Section 4 
and making of the declaration under Sec- 
-tion 6 was caused by the litigation which 
the land owner in that case instituted 
and which . consumed such a long period 
of time. In that litigation, the State of 
Gujarat succeeded in all. Courts except 
the Supreme Court and the State could 
have done nothing during the pendency 
of litigation in anticipation of its probab- 
ly losing in the litigation in Supreme 
Court when. it had succeeded in all 
-Courts below; (2) there was no unreason- 
able delay between the issuance of noti- 
fication under Section 4 (10th October, 
1952) and the first declaration under Sec- 
tion 6 (14th August, 1953). Delay of 15 
-years was caused by the protracted liti- 
gation which intervened between the 
issuance of notification under Section 4 
(10th October, 1952) and the second de- 
claration made under Section 6 (10th 
October, 1967) on the conclusion of the 
litigation which started in the Civil 
‘Court in 1953 and ended in Supreme 
‘Court on 8th May 1963 and which was 


followed by a review betition in the- 
Supreme Court which in its. turn was 
‘granted on 13th ‘September, 1965, (3) 


-proviso to S..6-(2) inserted by the Amend- 
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ment Ordinance’ referred to above 
specifically saved all declarations under 
Section 6 if they were made within 2 
years of the said Amendment Ordinance 
in cases in which notifications under Sec- 
tion 4 were issued prior to the promulga- 
tion of the said Amendment Ordinance. 
In that case, second declaration was made 
under Section 6 within 2 years from the 
date of the promulgation of the said 
Ordinance and (4) if the statute pre 
scribes a period of time for doing a parti- 
cular thing, no further fetter on the ex- 
ercise of that power can be placed upon 
the general notion that the power ought 
to have been exercised within a reason- 
able period of time. 


22. These grounds of reversal do not 
affect the implied acceptance or approval 
by the Supreme Court of the principle 
that where the statute does not prescribe 
any period of time for the exercise of a 
particular power, it must be exercised 
within a reasonable period of time. 

23. In the instant case, we are con- 
cerned with delay between the declara- 
tion made under Section 6 and the notice 
issued under Section 9 a period of 42 
years. Therefore, this delay can be test- 
ed on the ground of reasonableness, Now, 
what is a reasonable period of time in a 
given case depends upon the facts of 
that case. It is a highly flexible concept 


and its application varies from case to 


case — depending upon the facts of each 
case. 

24. There is nothing on record in the 
instant case to show why notice under 
Section 9 was issued after a lapse of 4'/2 
years from the date of the declaration 
under Section 6 except that the adden- 
dum was issued some time in December, 
1979. We have already held that the ad- 
dendum was purely elucidatory and did 
not bring about any change in the area 
or the identity of the land under acquisi- 
tion. Secondly, need to issue the adden- 
dum could not have withheld the issu- 


-ance of notice under Section 9. Assuming 


that we are wrong in making this obser- 
vation, addendum could have been issu- 
ed in 1977 when the Town Planning 
Scheme became-a part of the Bombay 
Town Planning Act. We, therefore, see 
no reason why more than 4'/2 years 
should have been taken for the issuance 
of the notice under Section 9. Such a 
long lapse of time’ subjects the land 


-owner to a number of unforeseen and 


avoidable hardships. Some of them are 
listed below: (1) it freezes the invest- 
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ment of the owner in the land for an. un- 
duly long time,. (2) he can only'get mar- 
Iket value as on the date of the notifica- 
tion under Section 4, (3) be will not be 
able to take advantage.of rises in the 
land prices, (4) he will not be able to im- 
prove the land or repair ‘the building, if 
-Ja building is under acquisition, even 
though it may be requiring urgent re- 
pairs, except probably at the cost of los- 
ing such an. outlay, (5) ‘the owner .will, 
enjoy only a qualified ownership and en- 
joyment: of his property- during this. 
period because he ‘cannot -build upon .the 
land under acquisition, (6) he . cannot > 
profitably let it out because no good 
į tenant, under the fear of being thrown 
,out at any time, will take it on rent, and 
(7) the Government can always with- 
draw under Section 48 (1) from acquisi- 
tion before possession has been taken if 
i prices are falling while the owner has no 
‘corresponding choice if the prices are 
‘rising. The interest on the amount of 
“compensation allowed at 4'/2% per àn- 
rum is no substitute or solace for the 
joss which. the owner suffers” undér sev- 
eral heads. Profits which investment in 
business brings or the interest which a 
Bank charges its’ unsecured borrowers 
are manifold higher than this paltry 
interest at 4//2% p. a. We are, therefore, 
of the opinion that notice under Sec. 9 
ought to have been issued within a 
reasonable period of time from the publi- 
cation of the declaration under Section 6 
and, since it was not done in this case, it 
reauires'to be struck down.” ` 
. 25. The last contention ‘which Mr. 
Patel has. raised is that the recitals made 
in the notification issued under Section 4 
and the declaration made under Sec. 8 
are vitiated because at the relevant time 
there was no need for the land. In other 
words, the impugned ‘acquisition was 
arbitrary. In that behalf: he has invited 
our attention ‘to para 14-A in. the petition. 
The material averments’ ‘which ‘have been . 
made and which have: not been contro- 
‘verted on' behalf of ‘the respondents are 
as follows. The first avermént is that 
Gujarat ‘Housing Board did not have any 
‘scheme on hand at the: relevant time for 
the construction of: houses. © Proceeding 
further ‘t has been ‘stated by the peti- 
tioners that the need for land for a pub- 
lic purpose must be an existing need or a 
: need in a proximate future. It is further 
stated ‘in para'14~A of the petition that 
since no steps were taken for eight vears 
' after. the ° publication ‘of the notification 
- under Section 4, ‘there was jo- ‘existing’ 
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need for the acquisition of.the lan in 
question nor was there any ‘need’ 
near future for it at that time. 
of the Land Acquisition Act. pro} 
“Whenever it appears to the -app oriate 
Government that. land in any: locality is 
needed or is likely to be needed for any 
public purpose,...”. The ‘exp m ‘is 
needed’ has reference to the: existing need. 
The’ expression ‘is likely to be needed’ 
has reference to the future: need. can- 
not be gainsaid that a` future n 
reference to a foreseeable future. 
is not needed for a public purpose in 
foreseeable future. but is. likely [to be 
needed at a very distant or remote point 
of time for an anticipated need [which 
may or may not come into existence, 
then, unless the need can be foreseen inj, 
a- foreseeable future, no ‘resort ¢an be 
had to Section 4. In support of this argu- 
ment of his, it has been urged by Mr. 
Patel that, looking back, it can said 
without any fear of contradiction that 
in 1972 the State Government did not 
need the land until 1980. |The ent 
which Mr. Patel has raised ‘is well ‘found- 
ed. It appears to us that the notification 
under Section 4 was issued in 1972 more 
for an illusory need in a distant {future 
than for a need which could be visualiz- 
ed and foreseen in near future. 
26. ‘It is necessary in this context to 
note another averment which has been 
made in the ‘petition in para 15] ‘This 
the ‘petitioner has reason!to believe, as 
the petitioner understands 'that the Land 
Acquisition Officer has kept ready his 
award only for declaration.” ig aver- 
ment has'not been: controverted be- 
half of the respondents. However even’ in 
absence of any denial, it is diffirult to 
hold that the petitioners ‘had a efinite. 
knowledge that the Land “Acquisition 
Officer/had prepared before he heard the 
petitioners his award and bad kept it 
ready for being pronounced. But’ this 
averment which has not been controvert- 















‘ed by the respondents tends to shaw that 


whereas for eight years the respondents 
were not in a hurry to completé the land 
acquisition proceedings, they appear to 


‘be in hot hurry‘ now to complete them: 


This aspect lends ‘factual weight'to the 
observation which we havé made that in 
1972 when the State Government) issued 
notification under Section 4 of the Land 


-Acquisition Act, it not only did not have: 


any existing need but it also did not have 
any need which could be foreseen in a 
foreseeable future. Therefore, oe land 
acquisition pročesdmgs which began wi 
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publication of the notification under Sec- 
tion 4 were vitiated and they did not fall 
within the compass of Section 4. 


27. We have answered all the conten- 
tions which Mr. Patel has raised before 
us and also one which has been raised on 
behalf of the respondents by Mr. Tak- 
wani, In view. of the findings which we 
have recorded on all the contentions rais- 
ed by Mr. Patel except one, we are of 
the opinion that notification issued under 
Section 4 and the declaration made under 
Section 6 and the notice under Section 9 
of the Land Acquisition Act are liable to 
be quashed. 

28. In the result, all the petitions suc- 
ceed. The impugned notification under 
Section 4 declaration under Section 6 and 
the notice under Section 9 are quashed. 
Rule is made absolute in each of the five 
petitions. The respondents shall pay to 
the petitioners costs in Special Civil Ap- 
plication No. 724 of 1980. In other writ 
petitions, there shall be no order as to 
costs. 

Petitions allowed. 
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Modern Bobbin Co. Private Lid. 
Bulsar and others, Petitioners v. The 
Billimora Municipality and another, 


Respondents. 


Spl. Civil Appin. No. 2193 of 1976, 
D/- 24-4-1980. 

(A) Gujarat Municipalities Act, 
1963 (34 of 1964), Section 99 (1) (i) 
read with Section 2 (1) — House Tax 
Rules framed by Billimora Municipality, 
Rr. 1, 3 — Validity — Rules are not 
ultra vires S. 99 (1) (i) r/w. S. 2 (1) 
~- Construction of expression “annual 
jetting value” in Rr. 1 and 3. 

Rule 1 and Rule 3 of the House Tax 
Rules of Billimora Municipality are 
general in terms and they neither ex- 


clude nor embrace within their sweep 


the standard rent fixed by the Court 
where it is fixed or the standard rent 
determinable by the assessing authority. 
Hence the rules need not be struck 
down as ultra vires. The expression 
“annual letting value” in Rr. 1 and 3 
must, however, be’ read, te mean what 
is stated below and no more: (i) while 
fixing the annual letting value, the as- 
sessing authority is bound to take into 
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consideration the ‘standard rent? of a 
land or building where it has been 
fixed by the Court as contemplated by 
Section 5 (10) of the Bombay Rent Act. 
Where it is not so fixed by a -Court, 
the assessing authority shall have to 
determine it on the basis of the prin- 
ciples laid down by Clause (b) of sub- 
section (10) of Section 5 of the Bombay 
Rent Act. (ii) to the annual letting 
value determined in any one of the 
aforesaid two manners, it is permissible 
for the assessing authority (a) to add 
all increases which are permitted to be 
added under the provisions of the Bom- 
bay Rent Act; and (b) also “all pay- 
ments made or agreed to be made by a 
tenant to the owner of the building or 
land on account of occupation, taxes 
under any law for the time being in 
force, insurance or other charges in- 
cidental to his tenancy.” ATR 1980 SC 
541 Rel. on. (Para 9) 


(B) Gujarat Municipalities Act 1963 
(34 of 1964), Section.99 (1) (i) and Sec- 
tion 2 (1) r./w. Section 2 (11) — Levy 
of house tax upon lands — Tax can 
also be levied on agricultural lands — 
Such tax has to be consistent with prin- 
ciples laid down in Sections 8, 9, 9A, 
9B and 9C of the Bombay Tenancy and 
Agricultural Lands Act, 1948. 

(Paras 11, 12) 
Cases Referred: Chronological Paras 
AIR 1980 SC 541 6, 8, 10, 12 
(1974) Spl. Civil Appln. No. 220 of 1970, 


D/- 14-2-1974, (Gui), Mathuradas 
Chaturbhuj Mehta v. State of Gujarat 
; 5 


K. A. Mehta, for Petitioners; Y. V. 
Shah for Respondent No. 1, 

S. H. SHETH, J.:— The petitioners 
Nos. 2 to 5 are the owners of Survey 
No. 425 (Part) and Survey No. 430 
(Part) of Billimora in Bulsar District. 
Petitioner No. 1 is the lessee in respect 
of those lJIands. It is the petitioners’ 
case that on 20th December 1966. per- 
mission to use these lands for non- 
agricultural use was granted to them by 
the Collector. f 
. 2. For'the financial years 1975-76 
and 1976-77, assessment lists were pre- 
pared by Billimora Municipality for im- 
posing house tax on lands. and buildings 


` situated. within the municipal limits. 


Those lists were prepared under., the 
House Tax Rules which have been con- 
tinuing in force since 22nd January 
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1956 when they were made under the 
provisions of the Bombay District Muni- 
cipal Act, 1901 — the fore-runner of 
the Gujarat Municipalities Act, 1963, 
In terms of those rules, assessment ‘lists 
were prepared and the Municipality pre- 
ferred bills for house-tax. Those bills 
are challenged by the ' petitioners in 
this petition on the grounds with which 
we are now dealing. 


3. The first contention which Mrs. 


Mehta has raised on behalf of the peti- 
tioners is that Rule 1 is ultra vires 
Section 99 (1) (i) read with Section 2 
(1) of the Gujarat Municipalities Act, 
1963. The challenge is based upon the 
argument that the rule casts a wider 
net than what is permitted by Section 
99 (1) (i) read with Section 2 (1). In 
order to examine this contention, it is 
necessary .to turn firstly to .certain pro- 
visions of the Bombay. District Munici- 
pal Act, 1901, under which these rules 
were made. 

4. Section 59 (1) of the Bombay Dis- 
trict Municipal Act, 1901, inter alia, pro- 
vided as follow: 

“Subject to any general or special 
orders which the State Government may 
make in this behalf, any Siciny — 
may “impose; for the purposes of this 
Act, any of the following taxes, that 
is to say, - 

(i) a rate on buildings or lands or 
both, situate within the municipal | dis- 
trict. : 


Now, the rate on buildings or lands 
could be levied on the basis of “annual 
letting value”. Section 3 (11) defined 


the expression “annual letting value” 
in the following: terms: ' ; 
S “Annual letting value” shall mean 


the annual rent for which any building 
or land, exclusive. of furniture or 
machinery contained or situated there- 
in or thereon, might reasonably be ex- 
pected to let from year to year.” 
Section 3 (6) defined “land” and Sec- 
tion 3 (7) defined “building”. There- 
fore, a rate on land and building could 
be levied on the annual rent which a 
land or building was reasonably ex- 
pected to fetth, We may state that 
“annual ‘letting value” on which a pro- 
perty could be assessed was made the 
basis for assessing the house tax - pay- 
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able on lands and buildings. With. the 
enactment of the Gujarat Muniçipali- . 
ties Act, 1963, Bombay District Muni- . 
cipal Act, 1901, was,- repealed. | Sec- 
tion 279 while repealing the Bombay 
District Municipal Act, 1901, provides. 
for the effect of repeal. Sub-sec. (2), 
inter alia, provides in that behalf as 
follows : 

“Notwithstanding 
said Acts— 


“the repeal of the 


veer wateceee 


“wi any appointment, notification. no- 
tice, tax, fee, order, scheme, licence 
permission, rule, by-law, or form imade, 
issued, imposed, or granted in respect 
of the said boroughs or districts) and 
in force immediately before the | date 
of the commencement of this Act shall 
in so far as they are not inconsistent 
with the provisions of this Act be deem- 
ed to have been made, issued, imposed 
or granted under this Act in respect 
of the borough and shall continue in 
force until it is superseded or modified 





by any appointment, notification,} no- 
tice, tax, fee, order, scheme, licence, 
permission, rule. by-law or form |made, 


issued, imposed or granted under this 
Act. ” j 
The House Tax’ Rules framed by Bil- 
limora - Municipality continue to ibe -in 
force by virtue of the provisions: of 
Section 279 (2) (vi) of the - Gujarat 
Municipalities Act, 1963.. Withi the 
meaning of that provision, we have to 





find out whether there is any | thing: 
inconsistent between the House Tax 
Rules of Billimora Municipality) and 


Section 99 (1) (i) read with Section 2 
(1) of the Gujarat Municipalities. Act, 
1963. If there is any inconsistency, 
then, to the extent of that  inconsis- 
tency, the concerned rule would - be 
liable to be struck down. Section 99 of 
the Gujarat Municipalities Act, 1963, 
inter alia, provides as follows; 

“Subject to any general or special 
orders which the State Government may 
make in this behalf and to the | provi- 
sions of Sections 101 and 102, a muni- 
cipality may impose for the purposes 
of this Act any of the hare taxes, 
namely :— 

(i) a tax on buildings or | lands 
situate within the municipal borough 
to be based on the annual letting value 
or the capital value or a percentage of 
capital “value of the bulaman: or -langs , 
or bot aid, hara Y 
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The concept of “capital value or a per- 
centage of capital value of the buildings 
or lands or both” was absent in Bom- 
bay District Municipal Act, 1901. That, 
however, does not render the relevant 
rule of Billimora Municipality incon- 
sistent because it provides for the as- 
sessment of house-tax on the basis of 
‘annual letting value’ which is one of 
the modes of assessment ` prescribed by 
Section 99 (1). So far as the definition 
of ‘annual letting value’ is concerned. 
in Section 2 (1) of the Gujarat Munici- 
palities Act, 1963, it has been expanded. 
The definition reads as under: 

“ "annual letting value’ means the 
annual rent for which any building or 
land, exclusive of furniture or machi- 
nery contained or situate therein or 
thereon might reasonably be expected 
to let from year to year, and shall in- 
clude all payments made or agreed to 
be made by a tenant to the owner of 
the building or land on account of oc- 
cupation, taxes under any law for the 
time being in force, insurance or other 
charges incidental to his tenancy.” 


The latter part of this definition which 
commences with the words “...... and 
shall include......... ” and ends with the 
words "......... incidental to bis tenancy” 
did not occur in the definition of the 
“annual letting value” given in Bombay 
District Municipal Act, 1901. The im- 
pact of the expanded part of the defini- 
tion will be examined later. Suffice it 
to say at the moment that the principal 
part of the definition of “annual letting 
value” given in Section 2 (1) of the Guia- 
rat Municipalities Act, 1963, is the 
same as was the definition in the Bom- 
bay District Municipal Act, 1901. 


5. In Special Civil Application 
No. 220 of 1970 decided by a Division 
Bench of this Court of which I was a 
member on 18th and 14th February 
1974, this Court has considered the de- 
finition of “annual letting value” given 
in Section 2 (1). It is not necessary to 
make a detailed reference to that deci- 
sion because the controversy .is now 
governed by one of the latest decisions 
of the Supreme Court .to which we are 
referring. So far as the - decision of 
this Court in Special Civil Application 
No. 220 of 1970 is concerned, we may 
state that this Court has taken the view 
that standard rent furnishes the basis 
for determining the rent for. which a 
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building or land might reasonably be 
expected to let from year to year. 

6. Our attention has been invited to 
the decision of the Supreme Court in 
Devan Daulat Rai Kapoor v. New Delhi 
Municipal Committee, AIR 1980 SC 
541. Section 3 (1) (b) of the Punjab 
Municipal Act, 1911, defined the expres- 
sion ‘annual value’ as the gross annual 
rent at which the building may reason- 
ably be expected to let from year to 
year. Whereas we find in the Gujarat 
Municipalities Act, 1963, the expression 
‘annual letting value’, the expression 
which is used in the Punjab Municipal 
Act, 1911, is ‘annual value’. While de- 
fining the expression ‘annual value’ the 
Punjab Municipal Act, 1911, uses the 
expression ‘gross annual rent’, Section 2 
(1) of the Gujarat Municipalities Act, 
1963, while defining the expression ‘an- 
nual letting value’, uses the expression 
‘annual rent’. In our opinion, this ver- 
bal expression does not make much dif- 
ference because the material part of 
the definition of the expression ‘annual 
letting value’ in Section 2 (1) is the 
same as the definition of the ‘annual 
value’ given in Section 3 (1) (b) of the 
Punjab Municipal Act, 1911. The 
common thread which runs between the 
two Acts is “annual rent at which the 
building may reasonably be expected 
to let from year to year”. While such 
rent under the Punjab Municipal Act, 
1911, is ‘gross annual rent’, it is ‘annual 
rent’ simpliciter under the Gujarat 
Municipalities Act, 1963. However, Sec- 
toin 2 (1) while using the ‘annual rent’ 
simpliciter in the first part of the de- 
finition further provides that it shall 
“include all payments made or agreed 
to be made by a tenant to the owner 
of the building or land on account of 
occupation, taxes under any law for 
the time being in force, insurance or 
other charges incidental to his tenancy.” 
It is quite probable that when these 
elements are included in the annual 
rent, it becomes the gross annual rent 
as contemplated by Section 3 of the 
Punjab Municipal Act, 1911, However, 
whether there is annual rent which in- 
cludes certain elements as contemplat- 
Gujarat 
Municipalities Act,- 1963, or whether it 
is gross annual rent as contemplated 
by the Punjab Municipal Act, 1911, it 
must be one at which a building may 
reasonably be expected to let from year 


` 
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to year. The expression “may reason- 
ably be expected to let from year to 
year” has been construed by the Sup- 
reme Court in Devan Daulat Rai 
Kapoor’s case (supra). The principle 
which the Supreme Court has laid 
down after having reviewed a number 
of decisions on the subject is that if 
the standard rent of a building has 
been fixed. it will be the annual letting 
value in respect of that building be- 
cause no landlord can reasonably ex- 
pect to recover more than the ‘standard 
rent’. In the instant case,- Bombay 
Rents, Hotel and Lodgiing House Rates 
Control Act 1947, applies to Billimora 
so far as non-agricultural lands and 
buildings are concerned. However, in 
Devan Daulat Rai Kapoor’s case (supra), 
the question which arose related to the 
building in respect of which standard 
rent was not fixed. In. such a case, 
what would be the reasonable rent at 
which a building would be let from 
year to year? The principle which has 
been laid down by the Supreme Court 
is that in such cases the standard rent 
for the purposes of the taxing statute 
may be determined by the taxing auth- 
ority in light of the principles laid down 
in the Rent Control Act which governs 
the premises. In that: case, the Delhi 
Rent Control Act, 1958, was applicable 
to the building in respect of which as- 
sessment was made. In the instant case, 
the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947, applies 
to Billimora. te 


7. Section 5 (10) of the. Bombay 
Renis. Hotel and Lodging House Rates 
Control Act, 1947, defines ‘standard 


rent’ in the following terms: 

"standard rent” in relation to anv 
premises means— 

(a) where the standard rent is fixed 
by the Court and the Controller respec- 
tively under the Bombay Rent Restric- 
tion Act, 1939, or the Bombay Rents, 
Hotel’ Rates and Lodging House Rates 
(Control), Act, 1944, such standard rent; 
or 
' (bj where the standard rent is not 
so fixed subject to the provisions ot 
Section 11, 

(i) the rent at which the premies 
were let on the first day of September 
1940, or 


Gi) where they were not let on the 
first day of September 1940, the rent at 
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which they were last let before! that 
day, or. 

(iii) where they were first let 
the first day of September 1940,| the 
rent at which they were first let, or 


(iv) in any of the cases specified in 
Section 11, the rent fixed by the Court.” 


8. In the light of the principles laid 
down by the Supreme Court in Devan 
Daulat Rai Kapoor’s case (AIR 1980 SC 
541) (supra), it must be .held that in 
case of a building or a non-agricultural 
land where standard rent has |.been 
fixed either under the provisions of the 
Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947. or 
under the provisions of the Bombay 
Rent Restriction Act, 1938, g the 
Bombay Rents, Hotel Rates and Lodg- 
ing House Rates (Control) Act. |1944, 
it shall form the basis for fixing the 
annual letting value of.that building. 
Where standard rent has not. been so 
fixed, the assessing authority shall) have 
to determine the “standard rent”! of a 
building or a non-agricultural land in 
light of the principles laid down in, 
Sec- 
tion 5. To such rent increases which 
are permitted to be added under the 
provisions of the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 
1947, can be added by the assessing 
authority. This is what, in our opinion, 
the first part of the definition of| “an- 
nual Jetting value” given in Section 2 
(1) means. The assessing authority can 
under the latter part of sub-section (1) 
of Section 2 add “all payments -made or 
agreed to be made by a tenant to the 
owner of the building or land on ac- 
count of occupation, taxes under | any 
law for the time being in force,| 
surance or other charges ¡inciden 
his tenancy.” What is presumably to 
be added under the latter part of 
section (1) of Section 2 can be 
both to the standard rent fixed b 
Court where it has been fixed and also 
to the standard rent which may be 
determined by the assessing authority 
under the principles laid down inj Sec- 
tion 5 (10). 


9. Rule 1 and Rule 3 of the House 
Tax Rules of Billimora Municipality are 


after 





general in terms and they neither ex- 
clude nor embrace within’ their eep 
the standard rent fixed by the Court 


where it is fixed or the standard) rent 
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determinable: by the assessing authority 
as stated above, Therefore, we see no 
reason to strike down Rules 1 and 3 
of Billimora Municipal House Tax 
Rules. We must read’ those. rules so 
far as the determination of the “annual 
letting value” is concerned, so as to 
mean what we have stated in this deci- 
sion. In other words, the expression 
“annual letting value” used in Rule 1 
and Rule 3 of the  Billimora Municipal 
House Tax Rules. means what we state 
below and no more: 

(i) While fixing the annual letting 
value, the assessing authority is bound 


to take into consideration the ‘standard - 


rent’ of a land or a building where it 
has been fixed by the Court as con- 
templated by Section 5 (10) of the 
Bombay Rent Act. Where it is not so 
fixed by a Court, the assessing authority 
shall have to determine it on the basis 
of the principles laid down by cl (b) 
of sub-section (10) of Section 5 of the 
Bombay Rent Act. 


(li) To the annual letting value de- 
termined in any one of the aforesaid 
two manners, it is permissible for the 
assessing authority 


(a) to add all increases which are 
permitted to be added under the pro- 
visions of the Bombay Rent Act; and 


(b) also “all payments made or 
agreed to be made by a tenant to the 
owner of the building or land on ac- 
count of occupation, taxes under any 
law for the time being in force, in- 
surance or other charges incidental to 
his tenancy.” 


The total next figure which is arrived 
at in respect of any building or non- 
agricultural land as a result of the 
application of the aforesaid principles 
shall be the “annual lettting value” ‘of 
that land or building for the purpose 
of levy of house-tax.. 





10. We are not concerned in this 
case with buildings which are occupied 
by the owners themselves and which 
were never let out in the past. We are, 


therefore, expressing no opinion on 
that aspect of the case. However. it 
would be advisable for Billimora 


Municipality in respect of such -cases to 
follow the principles laid down by the 
Supreme Court in the decision in Devan 
Daulat Rai Kapoor’s case (AIR 1980 SC 
541) (supra). 
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li. It has next been argued by Mrs. 
Mehta that the expression “land” used 
in Section 99 (1) (G) and in Section 2 
(1) of the Gujarat Municipalities Act, 
1963, does not include agricultural 
lands. The word “land” has been defin- 
ed by Section 2 (11) in the following 
terms: 

land” includes land which is be- 
ing built upon or is built upon or 
covered with water, benefits to arise 
out of land, things attached to the earth 
or permanently fastened to anything 
attached to the earth and rights created 


by legislative enactment over any 
street.” 
This is a very wide definition, It is 


This expression 
not only embraces within its sweep 
building sites and buildings or building 


sites upon which buildings have been 
partly constructed but includes many 
other things, such as benefits arising 


out of land and things attached and per- 
manently fastened to the land and 
rights created by a legislative enact- 
ment over any street. It also includes 
land covered with water. Land covered 
with water is incapable of being used 
as a building site. Indeed, it may re- 
main non-agricultural The inclusive 
and all embracing character of the de- 
finition given in Section 2 (11) of the 
Gujarat Municipalities Act, 1963, leads 
us to the conclusion that it includes 
agricultural lands also which are situate 
within the limits of a municipality. 
That is what Section 99 (1) (i) will also 
mean in so far as levy of house-tax 
upon ‘lands’ is concerned. 


12. What is the method of fixing the 
annual letting value of an agricultural 
land ? Such a controversy did not arise 
before- the Supreme Court in Devan 
Daulat Rai Kapoor’s'case (AIR 1980 SC 
541) (supra) or in any of the decisions 
to which reference has been made in 
that decision. So far as this State is 
concerned, agricultural lands are gov- 
erned by the provisions of the Bombay 
Tenancy and Agricultural Lands Act, 
1948. Sections 8 9, 9A, 9B and 9C 
lay down the principles for determin- 
ing the fair. rent payable in respect of 
an agricultural land. Recovery of any- 
thing more is prohibited by the said 
enactment. In taking this view, we are 
extending the principle to agricultural 
lands. We have taken into considera- 
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tion the principle laid down by the Sup- house-tax for the years 1975-76 and 
reme ` Court in Devan Daulat Rai 1976-77 are quashed. If the petitioners 
Kapoor’s case (supra). The` assessing have paid the assessment to the munici- 
authority will be under an obligation pality in respect of these two years, 
before levying house-tax upon such the municipality shall refund! the 
lands to consider the principles laid amounts to the petitioners. Rule is 


down ‘in Sections 8. 9, 9A, 9B and 9C 
of the said Act. The contention raised 
by Mrs. Mehta that the, expression 
‘land’ does not include agricultural lands 
is rejected. 


13. Her alternative argument that 
if agricultural land is included within 
the meaning of the expression ‘land’ 
given in Section 2 (11) of the Gujarat 
Municipalities Act, 1963, then its annual 
letting value can be determined only in 
accordance with the principles laid down 
by the Bombay Tenancy and Agricultu- 
ral Lands Act, 1948, in Sections 8, 9, 9A, 
9B and 9C is upheld. 


14. It has next been argued by Mrs. 
Mehta that the lands in question in this 
petition are agricultural lands and that, 
therefore, in light of the view which 
we have taken, they are liable to be 
assessed only on the basis of annual 
letting value determined in light of 
the principles laid down in Sections 8, 
9. 9A. 9B and 9C of the Tenancy Act. 
It is not necessary for the purpose of 
this case to express an opinion whether 
the lands in question are agricultural 
lands or non-agricultural lands because, 
in the affidavit-in-reply: filed on behaif 
of the  Billimora Municipality. it has 
been admitted that while preparing the 
imnugned assessment lists the principles 
governing the fixation of standard rent 
or fair rent were not taken into ac- 
count. Therefore. the assessment made 
by Billimora. Municipality in respect of 


. the two survey numbers in question in 


this petition is liable to be quashed. 


. If it is open to the municipality under 


law to prefer fresh bills to the peti- 
tioners in respect of the lands in ques- 
tion, it may do so. If ft proceeds to 
do so, it shall. determine whether the 
lands in question are agricultural lands 


‘or non-agricultural lands and shall pro- 


ceed to determine their annual letting 
value, in terms of- the principles which 
are applicable. 

` 15. In the result, the petition suc- 
ceeds. The assessments of Survey 
Nos. 425 (Party and 430 (Part) made by 
Billimora Municipality under its ‘House 
Tax Rules for the purpose of levying 


* 


made absolute with costs. 
Appeal allowed. 
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Patel Shambubhaj Motidas and others, 
Petitioners v. Khodabhai Shivdas | and 
others, Opponents. 


Civil Revn. Appln. No. 58 of 
D/- 25-4-1980*. 


Bombay Agricultural Debtors’ 
Act (28 of 1947). S. 38 — Limitation 
Act (1998), Art, 182 — Award (order) 
of the Board under B. A. D. R. Act — 
Possession award — Execution of — 
Limitation Act would be applicable — 
Hence, execution anolication made! after 
3 years after the date of ward would 
be barred by limitation in view of 
Art, 182. AIR 1979 Guj 149 (FB), Foll.: 
AIR 1978 Gui 36 (FB) Held no longer 


1978, 


Relief 


good law in view of AIR 1979 Guj 149, 
(FB). (Para 8) 
Cases Referred : Chronological Paras 
AIR 1979 Guj 149: 20 Guj LR 268 (FB) 
8, 9 
AIR 1978 Guj 36:18 Guj LR 840| (FB) 
on: 6,| 8. 9 
(1975) Second Appeal No. 497 of} 1975, 
(Gui) 9 
(1969) Second Appeal No. 612 of 1969 
(Gui) re 9 
AIR 1967 Gui 101 AnS a) 
P. .T. Jasani, for Petitioners; |P. B: 
Majmudar, for Opponents. . 
ORDER :— The applicants herein 
were the opponents in B. A: D. R! Dar- 


khast No. 5/70 which was filed in the 
Civil Court (J. D.) at Kalol. For the 
reasons stated in his order dated 30th 
April, 1976, the learned Civil Judge 
held, inter alia, that the execution ap- 
plication was time-barred and) con- 
sequently he dismissed the same. ap- 
plication for execution. : è 
*From decision of. B.’ J. 
Asstt. Judge, Mehsana in 
_ Civil Appeal No. 103” of 1976. 
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n ‘Trivedi, 
` Regular 
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. Judge, by his order dated 


2. Being aggrieved by that -order, 
the original judgment-debtor. who was 
the applicant in Darkhast No. 5/70, 
filed Reg. Civil Appeal No. 103/76 in 
the Court of the learned Assistant Judge 
at Mehsana. Thë learned Assistant 
16-12-1977 
allowed the appeal of the original judg- 
ment-debtor and set aside the order of 
the learned Civil Judge (J. D.) by 
which he had dismissed the Execution 
Application and the learned Assistant 
Judge directed the. learned Civil Judge 
(J. D.) to proceed with the execution 
proceedings. : 

3. Being aggrieved by that order of 
the learned Assistant Judge, the origi- 
nal judgment creditor who was oppo- 
nent in Darkhast bearing No. 5/70, has 
preferred this Civil Revision Applica- 
tion. ; : 

4. The facts which led to the filing 
of the execution proceedings by the op- 
ponents herein may briefly be stated 
as follows :—. 

The deceased Khodabhai Shivabhai 
and deceased Keshavlal Shivabhai and 
Vithaldas Shivabhai (mow deceased) 
\were the original debtors and they had 
wled an application under the Bom- 
ibay. Agriculture Debtor’s Relief Act, 
11947 (hereinafter referred to as “B. A, 
4D, R. Act”) before the B. A. D. R 
oard which was numbered as 1269/50 
(2289/50 ?) and Index No, 4531/50 against 
‘their creditors, one Patel Harjivandas 
“Shankerdas of Paliad and tHe present 


.capplicants Patel Shambhubhai Motidas, 


xand. one Patel Nathubhai Motidas, who 
‘igs since deceased and is represented in 
: this application by his legal heirs and 
representatives. I may in passing note 
ron the basis of the submissions made 
l before me by Mr. Jasani, the learned 
radvocate for the applicants, that after 
thhe award -was .passed by the B. A. D. 
IR. Board, rPatel ;Harlivandas Shankerdas 
vof Paliad rhad -settled awifh the original 
i Judgment-debtors so-far..as-he was con- 
cerned and therefore thereafter he is 
not a party to the subsequent proceed- 
ings. The B. A. D. R. Board scaled 
down the claim of the present appli- 
cants. from Rs. 4700/- to 4200/- and 
the debtors were granted annual in- 
stalments of Rs. 525/- and the first in- 
stalment was to be paid on Vaisakh Sud 
3 of S. Y. 2010 and the remaining annual 
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instalments were to be paid by them 
on every Vaisakh Sud 3 of the succeed- . 


. ing years and it was further ordered 


that the creditors shall hand over the 
possession of the mortgaged land to 
the debtors within one month of the 
payment of the first instalment. The 
Board also ordered that if the debtors 
failed to pay any instalment in the 


prescribed period of time, they should 


pay four per cent interest from the date 
of default. As observed above, the 
debtors sold out the agricultural lands 
which were in the hands of Patel Hariji- 
vandas Shankerdas thereafter, and did 
not pay any instalment to the creditors, 
the present applicants. The mortgaged 
lands were kept under a charge. It is 
submitted by the present applicants 
that on the debtors’ failure to pay any 
instalment, the creditors, the applicants 
herein, had filed execution proceedings 
for recovering Rs, 1575/-, being the 
arrears of instalments for three years, 
but the further execution proceedings 
were withdrawn as the debtors inform- 
ed them that they did not intend to 
execute the award to take possession of 
the mortgaged land, It is further sub- 
mitted that the debtors had filed ap- 
plication in the year 1969 for the ex- 
ecution of the award but it was dis- 
missed for default and then the Dar- 
khast bearing No. 5/70 was filed and 
the debtors had deposited Rs. 4200/- 
being the total amount of the debt in 
the Civil Court (J. D.) at Kalol. It is 
submitted by the present applicants 
that even when the debtors deposited 
Rs. 4200/- being the arrears of the total 
instalments, they did not deposit the in- 
terest amount which was to be calculat- 
ed at 4 per cent from the date of de- 
fault and which amounted to Rs. 3,000 
by that time. . 


5. The subsequent proceedings be- 


tween the parties have been outlined 
above. 
6. The learned Assistant Judge re-- 


lied upon a decision in the case of 
Zabuben Deuji v. Mansukhlal Bhagwan- 
das, reported in (1977) 18 Guj LR 840: 
(AIR 1978 Guj 36) (FB) and held that 
the Indian Limitation Act, 1908 had no 
application to the facts of the present 
case and that the learned Civil Judge 
had committed an error in dismissing 
the Darkhast as time-barred. 


82 Guj. 
7. The question which I am called 
upon to decide in the present revision 
Application is whether the application 
for the execution of the order of the 
Board under the B. A. D. R. Act, name- 
ly Darkhast No, 5/70 is barred by limita- 
tion or not. : 
_ 8. The learned Assistant Judge, as 
observed by me earlier, relied upon 
the above referred ruling in coming to 
the conclusion that the application for 
execution of the award was not time- 
barred as the Indian Limitation Act, 
1908 did not apply to it.. Mr. Majmudar, 
who appeared for the opponents, fairly 
submitted before me-that the ruling 
relied upon by the learned Assistant 
Judge was no longer good law in view 
of the subsequent Full Bench decision 
in the case of Ramanbhai Trikamlal v. 
Vaghri Vaghabhai Oghabhai reported in 
(1979) 20 Guj LR 268: (AIR 1979 Guj 
149). The learned Chief Justice in para- 
. graph 23 of the judgment summarized 
the conclusions reached by the Full 
Bench as under:— 
“I The Debt Adjustment Court func- 


tioning under the B. A. D, R. Act is a 


Civil Court: 


2, The award of the B. A. D. R. 
Court, whether in a money matter or 
in a matter in which possession is 
directed to be given, is an order: 

3, Such an order is an order capable 
of execution: | 

4. Under the Limitation Act of 1908, 
Article 182 applied to possession awards, 
whereas for money awards, there was 
no period of limitation: 

5. Under the Limitation Act of 1963, 
‘Article 136 applies to all awards of the 
B. A D.-R. Court, irrespective of the 
fact whether the award in question is 
a money award or a possession award: 


6. The provisions of S. 30 of the 
Limitation Act can be invoked only when, 
under the 1908 Act, the suit, appeal or 
application is not time-barred on or 
before ist January 1964. They come 
to the rescue of the party concerned 
only when, because of the shorter period 
of limitation prescribed under the Act 
of 1963 as compared to the period pre- 
scribed under the Act of 1908, the sult 
is time-barred under the 1963 Act on 
or after January 1, 1964 or to those 
‘eases where the period of limitation 
prescribed under the 1963 Act expires, 
in the case of suits before the expiry 
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of seven years, and, in the case of) ap- 
peal or application, within ninety days 
of January 1, 1964. In those cases 
where Section 30 can be invoked, it is 
the period of limitation prescribed 
under the 1908 Act or the period of 
seven years in the case of suits or ninety 
days in the case of appeals and | ap- 
plications whichever expires earlier 
that would be applicable.” 


In Conclusion No. 4, it is concluded (that 
under the Limitation Act of 1908, Arti- 
cle 182 applied to possession awards, 
Whereas for money awards, there lwas 
no period of limitation. It is not in idis- 
pute before me that the award which 
was sought to be executed was a pos- 
session award. Art. 182 of the Limita- 
tion Act of 1908 would therefore ave 
application. “Incidentally, I, may fur- 
ther note that from the certified copy 
of the application for execution, | it 
appears that the award was passed | on 
30-3-1953 and the darkhast applica- 
tion from which the present Revision 
application has arisen was filed on 10th 
April, 1970. Under Art. 182 of ithe 
Limitation Act, the period of limitation 
for the execution of a decree ‘or order 
of any Civil Court not provided for| by 
article 183 or by Section 48 of the Civil 
P. C., 1908, was three years; | or 


‘where a certified copy of the decree or 


order has been registered, six years. 
The commencement of the period | of 
limitation is prescribed in the’ third 
column of Art. 182 and so far as it is 
relevant for us the commencement) of 
the period of limitation was from ithe 
date of the decree or order. The period 
of limitation for filing the application 
for execution of the award had there- 
fore expired after three years after ithe 
award was passed on 30-3-1953. It is 
in terms stated by this Full Bench deci- 
sion that the decision in Zabuben! v. 
Mansukhlal (AIR 1978 Guj 36 (FB)) is 
no longer good law. The learned As- 
sistant Judge had relied upon the’ deci- 
sion in Zabuben v. Mansukhlal in reach- 
ing the conclusion in his judgment 
that the provisions of the Indian Limita- 
tion Act, 1908 would not apply to, an 
application for execution of an award 
made under the B. A. D. R. Act. is 
conclusion must now be held to be ler- 
roneous in view of this later Full Bench 
ruling, In that view of things, a 
order passed by the learned Assist 

Judge in Appeal No. 103/76 is recited 
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to be set aside. The application for 
execution of the award before the Civil 
Judge (J. D.) at Kalol was clearly time- 
barred.. Incidentally, it was not’ argued 
before me that the concerned 
was not an award for possession 
that it was in the nature of a money 
decree. I'am not required therefore to 
deal with that sort of an argument, 


9. Mr, Majmudar then invited my 
attention to an unreported judgment of 
M. C. Trivedi J., in Second Appeal No. 


612 of 1969 and another judgment 
of Talati J., in Second Appeal No. 
497 ‘of 1975. These two rulings do not 


apply to the facts of the present case, 
The facts in both these judgments 
were that there was a preliminary de- 
cree passed for redemption and the 
payment was not made within the time 
prescribed by the preliminary decree 
and later on the time was sought to be 
. extended when a prayer was made for 
_ passing the final decree. Both the 
learned Judges took the view that under 
Order 34, Rules 7 and 8, the debtor 
had an opportunity to make the pay- 
ment even after the time-limit prescrib- 
ed in the preliminary decree had ex- 
pired, if within that period the mortga- 
gee had not applied for debarring the 
plaintiff, that is the debtor from re- 
deeming the mortgaged property or 
before the confirmation of a sale held 
in pursuance of a final decree passed 
under sub-rule (3) of Rule 8. These 
_two judgments however would not apply 
to the present case. Mr, Majmudar 
submitted an argument that the award 
passed by the B. A. D. R. Board was in 
the nature of:a preliminary decree for 
redemption and therefore by parity of 
reasoning Order 34, Rules 7 and 8 
mutatis mudandis would apply. The 


creditors had not applied for a relief, 


in the nature of foreclosure, nor for 
sale of the charged property and as the 
Court had accepted the amount deposit- 
ed by the judgment-debtor, the delay 
must be deemed to have been condoned 
by the Court in which the 
for the execution of the award was 
filed. The argument has no merit. The 
concerned award passed by the B. A. D, 
R. Board cannot be termed decree in 
the first -place and much less can it be 


said to be a preliminary decree. In the. 


summary of the conclusions reached in 
the case of Ramanbhal Trikamlal v, 
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award, 
and. 


_the learned Assistant Judge, 


application. 
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Vaghri Vaghabhai Oghabhai (AIR 1979 
Guj 149) (FB) (supra), it is found stated 
that the award of the B. A. DR. Court, 
whether, in a money matter or in a 
matter in which possession is directed to ` 
be given, is an order. In the case of 
Zabuben Deuji v. Mansukhlal Bhapvan-. 
das (AIR 1978 Guj 36) (FB) (supra), a 
view has been expressed upholding the 
view taken in Keshavlal v. Atmaram, 
AIR 1967 Guj 101, wherein Bhagwati J. 
(as he then was) made the following 
observations :— 


“It is clear that where an award is 
made by the Debt Adjustments Court in 
an application for adjustment of debts 
under Section 4 of the Act, such award 
would not be a decree for though it 
would be the formal expression of an 
adjudication which conclusively deter- 
mines the rights of the parties with re- 
gard to all or any of the matters in 


controversy between them, such. adju- 
dication would not be in a suit, 
-An application for adjustment of 
debts under Section 4 of the 


Act is not a suit and an award on 
the application would not, therefore, 
be a ‘decree’ within the meaning of 
Section 2 (2) of the Code.” 
Further, the award can be executed 
straightway and in the nature of that 
award, there is nothing to show that it 
is in the nature of a preliminary de- 
cree, Mr, Majmudar’s argument must, 
therefore, be rejected. No further 
argument was advanced by Mr, Majmu- . 
dar, . 
10. In the result, the revision ap- 
plication is allowed and the order of -` 
Mehsana, 
dt. 16-12-1977 is set aside. The oppo- 
nents shall bear the costs of the ap- 
plicants for- this revision application 
and shall bear their own. : 


Revision application’ | 
allowed, 


84 Guj 


AIR 1981 GUJARAT 84 
N. H. BHATT, J. 

The State of Gujarat, Petitioner v. 
Hiraben Mahendraprasad and others, 
Opponents, 

Civil Revn. Appln. No, 1286 of 1979, 
D/- 16-7-1980.* 

Bombay Court Fees Act (36 of 1959), 
Ss. 9 (1) and 12 (2) — Dispute as to court 
fees — Court should not direct Investiga- 
ting Officer appointed by State to investi- 
gate — Proper procedure, 


Where an Investigating Officer was 
directed under Sec. 12 (2) by the Judge 
to find out whether proper court-fee had 
been paid in the suit, the order could be 
said to be improper. (Para 8) 

It is clear from Sec. 12 that the State 
Government has envisaged appointment 
of one or more officers to be called in- 
specting officers for the purpose of mak- 
ing enquiry and investigation of their 
own for seeing that the Government re- 
venue does not suffer. The inspecting offi- 
cer being an agent of the State is ex 
facie an interested person and, therefore, 
cannot be appointed as a Commissioner 
and should not be appointed as such by 
virtue of the power conferred on the 
courts under Section 9 (1). When such a 
dispute is raised or arises before the 
court, it has to be resolved by the court 
in the manner laid down in Sec. 9 (1) 
and as per the prevailing practice, a 
notice would be issued to the Govt. 
Pleader. (Para 8) 

C. K. Takwani, Asstt. Govt. Pleader, 
for Petitioner; J. C, ee for Respon- 
dent No, 2: 

ORDER :— This is a revision applica- 
tion filed by the State of Gujarat being 
aggrieved by an order dated 20th Aug., 
1979 passed by Mr. R. K. Abichandani, 
the learned Judge of the City Civil 
Court, Ahmedabad. ‘The order has been 
passed below Ex. 35 in the Civil Suit 
No, 2776 of 1977 pending in that court. 
The said suit has been filed by present 
respondent No. 1 Hiraben for getting her 
share in some immovable property sit- 
uated in the city of Amendment, 

2. Respondents Nos. 2 and 3 who are 
the defendanis Nos. 1 and 2 in that suit 
inter alia contended that the suit was 
not: properly valued for the purpose of 


*Apainst order of R. K. Abichandani, 
Judge, City Civil Court, Ahmedabad, 
D/- 20-8-1979. 
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court-fees and that adequate court-fees 
were not paid. The plaintiff gave; ap- 
plication, Ex. 35 requesting the learned - 
Judge that as a dispute was raised about 
the adequacy or otherwise of the court- 


fees, the inspector of court-fees obvious- 
ly appointed under Section 12 of! the 
Bombay Court-fees Act. 1959; by! the 


State of Gujarat, should be asked to 
verify whether the valuation was} cor- 
rect or not. The words of the order pass- 
ed by Mr. Abichandani, the learned 
Judge, are as follows :— | 
“Inspecting Officer is directed u/s, 12 (2) 
of Bombay Court-fees Act to find out 
whether proper fees have been paid in 
this matter”. (emphasis by me) 
The above-quoted order passed by, Mr. 
Abichandani was preceded by an order 
dated 2nd August, 1979 which is) re- 
produced below :— | 
“Send to the court~fee iispector for 
valuation and report within two weeks.” 
3. It is these two orders below Ex. 35 
that are challenged by the State. 


4. Mr. Takwani, the learned Assistant . 
Public Prosecutor invited my pointed at- 
tention to Sections 8, 9 and 14 of| the 
Bombay Court-fees Act, 1959. and |urg- 
ed that it is essentially the judicial func- 
tion to decide what should be the proper 
court-fees in a given suit, and that | this: 
judicial function cannot be abdicated by 
a Judge by calling for the opinion. of the 
court-fee inspector appointed byi the 
State Government for fiscal purposes. 

5. Section 8 itself lays down that if 
the court is of the opinion that the |sub— 
ject matter of any suit has been wrong~ 
ly valued or if an application is made to: 
the court for the revision of any valua~ 
tion made, the court is empowered' to re~ 
vise the valuation and determine the cor-- 





` rect valuation on and may hold' such in»- 


quiry as it thinks fit for such: purposes 
Section 9 of the Act then, empowers the 
court to depute or issue a commission to 
any suitable person to make such local 
or other investigation as may be. neces- 
sary and to report thereon to the court. 
Such report and any evidence recorded 
by such person shall be evidence in the 
inquiry. Then, Section 14 of the Act) pro~ 
vides that every question relating to 
valuation for the purpose of determining 
the amount of any fee chargeable 
under that Chapter of the Court-fees 
Act on a plaint or memorandum of ap- 
peal shall be decided by the court in 
which such plaint or memorandum,; as 
the case may be, is filed and such deci- ‘ 


i 
i 





i 
i 
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sion at that stage becomes final between 
the parties to the suit. 

6. A conjoint reading of Sections 8, 9 
and 14 of the Bombay Court-fees Act, 
1959, therefore, makes it clear that it is 
essentially the function of the court to 
determine correct valuation and fix the 
correct amount of court fees in a given 
suit or appeal. From the orders, it ap- 
pears that the learned Judge passed the 
responsibility of finding out whether 
proper fees have been paid or not, to the 
inspecting officer, or, as if the inspecting 
officer appointed by the State under Sec- 
tion 12 (2) is the officer attached to the 
court or as the officer subordinate to 
him. This appears ta be the approach of 
the learned Judge in passing the two im- 
pugned orders. From the scheme of the 
Act, I hold that this assumption on the 
part of the learned Judge is clearly 
wrong and unwarranted. 

7. It is no doubt true that the court 
is given a power to make local or other 
investigation as may be necessary and 
for that purpose, the court may issue 8 
commission to a suitable person. It is im- 
plicit in issuance of the commission -that 
it would be issued to a person who will 
be willing to act. On any Government 
servant appointed by the State Govern- 
ment for its own purposes such commis~ 
sion cannot be thrust. From the trend of 
the order passed by the learned Judge 
and from what Mr. Takwani told me 
about the prevailing practice in some of 
the courts in the City Civil Court, it ap- 
pears that the inspecting officers ap- 
pointed by the Stale Government to look 
after its interests in the matter of finance 
are treated by the learned Judges as 
officers under their supervision and con- 
trol and direction. The word ‘directed’ 
used’ by the learned Judge Mr. Abichan- 
dani is clearly suggestive of this. It is a 
well rooted and time honoured practice 
of almost all the courts to issue a notice 
to the Government Pleader or Govern- 
ment whenever any question of court- 
fees arises. This is quite 
the imposition of this sort of work on an 
officer appointed under Section 12 of the 
Act. 





8. If we look to Section 12 of the Act, . 


it appears clear that the State Govern- 
ment has envisaged appointment of one 
or more officers to be called inspecting 
officers for the purpose of making in- 
quiry and investigation of their own for 
seeing that the Government revenue does 
not suffer. These inspecting officers are 
under the direct control of the Govern- 
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ment as the scheme‘shows and they can- 
not be directed to carry on the work of 
local inspection and do other ancillary 
work. Under the orders of the court in 
suitable cases. The Court may appoint 
them as a Commissioner, But this would 
not be advisable course. Ordinarily, a 
Commissioner is an independent person 
having nothing to do with the opponent. 
The inspecting officer being an agent of 
the State, is ex facie an interested per- 
son and, therefore, cannot be appointed 
as a Commissioner and should not be 
appointed as such, by virtue of the 
power conferred on the courts under 
Section 9 (1) of the Act. When such a 
dispute is raised or arises before the 
court, it has to be resolved by the court 
in the manner laid down in Sec. 9 (1) 
and as per the prevailing practice. a 
notice would be issued to the Govern- 
ment Pleader. 

9. In the above view of the matter. I 
hold that the inspecting officers anpoint- 
ed under Section 12 (1) of the Bombay 
.Court-fees Act, cannot be treated as an 


‘authority subordinate to the courts and 


cannot be assigned the work of deter- 
mining the valuation of the properties by 
making local or other investigation of 
their own. Such inspecting officers may 
find that the fee payable under this Act 


_ has not been paid or has been insuffi- 


ciently paid and they are empowered to 
make a report of the same to the pre- 
siding officer of the court. Such proceed- 
ings initiated by the inspecting officers 
are the subject matter.of allied inquiry. 
Their sphere is, however, different from 


- the sphere taken up by the court suo 


motu or at the instance of the parties to 
the litigation, . 

10. In the above view of the matter, 
the impugned orders are set aside by al- 
lowing this revision, application filed by 
the State, Rule is accordingly made ab- 
solute with no order as to costs. 

; Order accordingly. 
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M. P. THAKKAR AND 
A, N. SURTI, JJ. 

Santoshi Education Trust arid another, 
Applicants v, The State of Guiarat and 
others, Respondents, 

Special Civil Appin. No, 19 of 1978. 
D/- 18-6-1980. l 

Constitution of India, Art. 14 — State 


Government Resolution dated 29-6-77 — 
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Application fer permission to open new 
private primary school and for recogni- 
tion for purpese of Grant-in-Aid Code 
~~ Condition in Resolution that unless ap- 
plicants owned building for housing 
school they would not be allowed to open 
school held was arbitrary and void be- 
ing violative of Art, 14. - 


The condition in the State Government 
Resolution dated 29-6-77 that permission 
to open new private primary schools and 
recognition for purpose. of Grant-in-Aid 
Code would not be 
plicant unless he owned a suitable build- 
ing for housing the school is unreason- 
able, arbitrary and void being violative 
of Art. 14 because it infringes the equal- 
ity guarantee: enshrined in Art, 14 and 
results in hostile discrimination between 
the applicants who’ own buildings in 
which they can run their own schools 
on the one hand and the applicants who 
do not own such buildings but are in a 
position to ryn their schools in rentéd 
premises on the other, The condition 
creates a privileged class and the classi- 


fication does not have the remotest nexus ` 


with the object of the provision made for 
the purpose of: granting permission to 
open new schools and according recogni- 
tion for purpose of Grant-in-Aid Code. 


(Para 3) 
R. M. Mehta, for Applicants; A. J. 
Patel Asstt, Govt. Pleader for S. 


Ambubhai & Divanji, for Respondent 
No. 1. 

THAKKAR, J. :— The State of Gujarat, 
Director of Education and its officers insist 


that the ownership of a suitable build- 


ing is an essential condition for granting 
permission to open a private primary 
school and for according recognition for 
the purpose of Grant-in-Aid Code. That 
is why, Shri Santoshi Education Trust 
(hereinafter referred to as the Trust) and 
. one of its trustees have instituted the 
present petition for appropriate reliefs 
directing the State of Gujarat and -the 
Director of Education and its officers to 
grant them permission to open a private 
primary school and to accord recognition 
for the purpose of Grant-in-Aid Code 
without insisting on the aforesaid pre- 
condition. 

2. The petitioners made an applica- 
tion as per annexure B, dated June 16, 
1977 in- the prescribed form seeking per- 
mission to open a private primary school 
with English Medium and seeking re- 
cognition for the purpose of Grant-in- 
Aid Code, for the said school. The Ad- 


granted to any ap-- 


Santoshi Education Trust v. State ALL R 
ministrative Officer, Panchmahals Dis- 
trict Education Committee, Godhra, pass- 


ed the impugned order dated July 1, 1977 
refusing the request for recognition 
made by the petitioner. It appears) that 
at that point of time a resolution of the 
Government of Gujarat, dated May 6. 1977 
was in operation and there was an abso~ 
lute prohibition against granting permis- 
sion to open a private school and to grant 
recognition for the purpose of Grant-in- 
Aid Code. In view of this embargo! the 
application made by the petitioners) was 
rejected. It, however, appears that at 
about this time, the Government pass- 
ed another resolution, as per annex, D, 
dated June 29, 1977 modifying its pre- 
vious resolution and resolving to grant 
permission to open private primary ` 
schools and accord recognition for, the 
purpose of Grant-in-Aid Code provided 
the conditions embodied in the said re- 
solution were satisfied. One of the condi- . 
tions prescribed by the State Govern- 
ment in resolution as per annexure D, 
was that a new school should be allowed: 
to be opened only provided the appli- 
cants had “adequate building facility 
owned by them”. The petitioners da not 
own a building in. which they can| run 
their school. It, however, appears |that 
suitable building for running a school is 
available to them on lease or licence. 
However, since they do not own a buid- 
ing, the respondents are not prepared to 
grant their application for opening | a 
school and for according recognition for 
the purpose of Grant-in-Aid Code, 
paragraph 6 of the Affidavit-in-reply, in 
terms it had been stated that “the school 
seeking recognition should have its own 
building vide Government. Resolution 
dated 29-6-1977.” It is in the background 
of these facts that the petitioners chal- 
lenge the constitutionality of the afore- 
said condition insisted upon by the re- 
spondents for granting permission; to 
oven a new primary school and to accord 
recognition to it for the purpose! of 
Grant-in-Aid Code. . 
3. The equality guarantee enshrined 
in Article 14 of the Constitution of India 
would be infringed if an unreasonable 
or arbitrary condition is imposed and if 
it is insisted upon that unless such an 
arbitrary requirement is satisfied, | the 
permission to open a school would not be 
granted. It would result in hostile dis- 
crimination between the applicants who 
own buildings in which they can irun 
their own schools on the one hand land 
applicants who do not own such build- 
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schools in rented premises, on the other. 


The classification made by the State Gov-. 


ernment for. the purpose of granting per-. 
mission and: according recognition’ for 
the purpose of Grant-in-Aid Code must 
have a nexus to the object.: The, State 
Government. “cannot arbitrarily insist 
upon a-condition which would make it 
impossible for the applicants who do not 
own properties of their own to run a 
school In the Affidavit-in-reply no ef- 
fort is made to justify the insistence on 
such a pre-condition for granting per- 
mission and for according recognition for 
the purpose of Grant-in-Aid Code. One 
can understand an insistence in regard 
to the requirement that the applicants 
must have at their disposal suitable ac- 
commodation wherein the school can’ be 
housed and wherein the students can 
conveniently prosecute their studies. 
However, the State Government insists 
not only that there must be suitable 
housing accommodation at the disposal of 
the applicants but that the applicants 
must also own such property. What dif- 
ference does it make whether education 
is imparted in a suitable building which 
is owned by the management or in a 
building which has been taken on lease 
by the management? What is of the és- 
sence of the matter is that there must. ba 
suitable accommodation for housing the 
school. Whether the building is owned 
by the. applicant who wants to run. the 
school or whether he has taken it on 
lease or licence. is altogether irrelevant. 
By introducing such a precondition a hos- 
tile discrimination has been practised. For, 
it would result in denying the right to run 
the school to those who do not possess 
such property. Only those privileged 


persons who “own” a building, suitable 


for housing a school, can run. a school. 
Not others. A competent person or insti- 
tution, fully equipped academically to 
run a school, full of enthusiasm. and, full 
of missionary zeal, cannot do’ so if the 
said person or institution does not “own” 
a building wherein the. school 
housed. The pre-condition. insisted upon 
for granting permission and according 
recognition is both unreasonable and arbi- 
trary and it would result in hostile dis- 


crimination, It creates a privilege. class. - 


And the classification does not -have the 
remotest nexus with the object of the 
provision made for the purpose 
of. granting permission and according 
recognition. We are of the opinion that 
-- the aforesaid pre-condition insisted upon 
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by the State Government is unconstitu- 


. tional and void being violative of Arti- 


cle 14 of the’ Constitution of India. We, 
therefore, allow this petition and quash 
that part of the Government Resolution 
at Annex: D which prescribes that new 
school should not be allowed to be open- 
ed except by those who have building 
facilities owned by them. We wish to make 
it clear that what we have quashed is 
that part of the resolution which insists 
on the “ownership” of the building faci- 
lities. We are not holding that an ade- 
quate building facility (which may be 
taken on lease or licence) cannot be 
insisted upon, What we hold is that the 
State Government cannot insist that such 
building facilities should also be “own- 
ed” by the applicants desirous of opening. 
a school. 

4. Another consequential direction we 
must issue is to quash and set aside the 
impugned order dated July 1, 1977, pass- 
ed by the Administrative Officer. Panch- 
mahals District Education Committee, 


Godhra, respondent No, 4 herein below 


application Annex, B, 
sion prayed for by the petitioners, We 
direct that the . application. as per An- 
nexure B, made by the petitioners, shall 
be disposed of on merits taking into con- 
sideration the fact that the Educational 
Inspector of the concerned area, by the 
report dated-June 27, 1977, had recom- 
mended to grant the request of the péti- 
tioner deserved to be granted. We direct 
that the respondents shall not take. into 
consideration that part of the resolution 
which requires that permission should not 
be granted where the applicant do not 
own adequate building facility, In 
other words, this part of the resolution ' 
shall not be taken into consideration in 
rendering decision in regard to the ap- 
plication made by the petitioners. The 
application of the petitioners shall. be 
disposed of on merits before July 31, 
1980. Rule is made absolute to this ex- 
tent. There will be no order as to costs. 


Petition allowed. 


refusing permis- 
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Collector of Bulsar and others, Respon- 
dents. 
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(A) Constitution of India, 
Art. 301 r./w. Art. 304 — Essential Com- 
modities Act (10 of 1955), Sec. 5 —- Con- 
stitutionality — Se¢. 5 is not ultra vires 
Art. 301 r/w. Art. 304, as it is intra vires 
Art. 302. 


The Essential Commodities Act. 1955 is 


an Act of Parliament. Article 304 (b) of. 


the Constitution will not apply in this 
particular case. In this view of the situa~ 
tion one has to go by Art, 302 of the 
Constitution, Art. 302 empowers Parlia- 
“ment to pass an enactment by which it 
can impose such restrictions on the 
freedom of trade, commerce or inter- 
course between one State and another or 
within any: part of the territory of India 
as may bè requiréd in the public interest. 
The Parliament in view of that power 
under Article 302 passed an enactment 
known as the Essential Commodities Act, 
1955 which is Act No. 10 of 1955. In this 
view of the situation it cannot be sug- 
gested that Sec. 5 of the Act is ultra 
vires Art. 301 read with Art. 304. In this 
particular case Art, 304 is not required 
to be read at all. (Para 6) 


Article 301 does not hit Sec, 5 because 
that Article is “subject to the other provi- 
sions of Part 13 of the Constitution.” 
Article 302 permits Parliament to enact 
such a legislation in the public interest 
imposing “such restrictions on the free- 
dom of trade, commerce and intercourse 
between one State and another...” 
Therefore, Section 5 is intra vires Arti- 
cle 302 and can, for that reason, not be 
ultra vires Art. 301. Art. 304 (b) does not 
come into the picture in this case -be- 
_eause Art. 302 is not subject to Arti- 
cle 304° (b). If Parliament has validly 
exercised power under Art. 302, Arti- 
cle 304 (b) cannot be invoked to invali- 
date it. Art. 302 and Art. 304 (b) confer 
two distinct powers upon two distinct 
legislative authorities. As long as one 
acts within the ambit of its own consti- 
tutional power, it cannot be hit by the 
constitutional power conferred upon 
another body even though it may be con- 
current. (Para 7) 


(B) Esseritial Commodities Act (10 of 
1955), Sec, 3 (1) — Gujarat Rice (Export- 
Control) and Paddy (Movement-Control) 
‘Order dated 29-6-1966 — Requisite opi- 
nion under Sec. 3 (1) if formed before 
issue of order —- Order reciting that it 
was made tr exercise of powers under 
Sec, 3 (1) — Order also reciting that it 
was made under notification issued by 
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Art. 302, - 
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Government of India and after shearing 
prior concurrence of Central Govern- 
ment — In view of above, held State 
Government had formed requisite opı- 
nion within meaning of Sec. 3 (1) before 
passing order and,. therefore, order was 
not ultra vires Sec. 3 (1). AIR 1971| SC 
474, Followed, AIR 1965 SC 1167, Ref. 

(Para 12) 


(C) Essential Commodities Act (10 of 
1955), Sec. 3 (6) —- Gujarat Rice (Export 
Control) and Paddy (Movement Control) 
Order dated 29-6-1966 — Order not made 
by Central Government or by any officer 
or authority of Central Government — 
Sec. 3 (6) is not attracted and said order 
is not reqaired to be placed before th 
Houses of Parliament. | ay i 

(D) Essential Commodities Act (10 .of 
1955), Sec. 5 — Notification empower- 
ing State Government to exercise powers 
under Sec. 3 (1) — Notification cannot be 
challenged on ground of excessive delega- 
tion because Parliament itself delegated 
the power to State Government through 
the Central Government, AIR 1954) SC 
465, Followed. (Para 14) 


Cases Referred : Chronological Paras 





AIR 1971 SC 474 | 12 
AIR 1965 SC 1167 : 11, 12 
AIR 1954 SC 465 A 14 

S. D. Shah, for Petitioner; C. K. Tak- 
wani, Asstt. Govt. Pleader i/b [M/s. 
Ambubhai & Divanji (for Nos. 1 & 2) and 


S. N. Shelat for S. B. Vakil, (for Np. 3) 
for Respondents. 


S. L. TALATI, J. :— The petitioner is 
the owner of a Motor-truck bearmg re- ~ 
gistration No. GTD. 5657. The firm of 
Chandrakant Champaklal approached the 
petitioner as that firm had a desire to 
transport 93 bags of rice and, therefore, 
ultimately on 29-4-1975 the truck left 
Ahmedabad with 93 bags of rice. The 
case of the petitioner is that these rice 
bags were to be delivered to one Sdheb- 
chand Surajmal at Vapi. Such a trans- 
port from Ahmedabad to Vapi was le- 
gal according to the petitioner. The peti- 
tioner had not accompanied the truck 
but the driver of the petitioner drove the 
trucks and. driver did not take turn to- 
wards Vapi. The truck was intercepted 
near Nandigam which is a small village: 
and it is within five miles of the border 
of Maharashtra. It was suspected) that 
the rice bags were being carried across 
the said border and thus it was suspects 
ed that 93 bags of rice were being ex4 
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ported without the permit from Gujarat 
to the State of Maharashtra. The driver 
was questioned but he could not produce 
the permit for export. The 
that the 
seized. The driver was prosecuted for 
the breach of clause (3) of the Gujarat 
Rice (Export-Control) and Paddy (Move- 
ment-Control) Order, 1966. He was con- 
victed and he did not prefer any appeal 
against his conviction. 

2. The petitioner was served with a 
show-cause notice under Section 6 of the 
Essential Commodities Act, 1955 on 
23-5-1975. At that time it was alleged 
that there was a breach of clause (3) of 
the Gujarat Rice (Export-Control) and 
Paddy (Movement-Control) Order, 1966. 
After reply to that notice was received 
another show-cause notice dated-29-7- 
1975 was served on the petitioner where 
it was alleged that there was also a 
breach of clause (5) of the Gujarat Rice 
(Export-Control) and Paddy (Movement- 
Control) Order, 1966. The order con- 
fiscating the truck was passed on 1-9- 
1975. Against that order Criminal Appeal 
No. 84 of 1975 was filed in the Court of 
Sessions Judge at Bulsar. By an order 
dated 28-10-1975 the learned Sessions 
Judge, Bulsar -dismissed the appeal and 
the order conficating the truck was con- 
firmed. That order is now challenged by 
filing this petition. 

3. The learned Advocate Shri Shah 
who appeared on behalf of the petitioner 
raised the following three contentions:— 

(1) Section 5 of the Essential Com- 
modities Act. 1955 is ultra vires Arti- 
cle 301 of the Constitution read with 
Article 304 of the Constitution inasmuch 
as it permits the imposition of restric- 
‘tions on freedom of trade in disregard to 
Articles 302: and 304 (b) of the Constitu- 
tion; $ 

(b) The Gujarat Rice (Export-Control) 
and Paddy (Movement-Control) Order. 
1966 is ultra vires the Section 3 (1) of 
the Essential Commodities Act, 1955 and 
Section 3 (6) of the Essential Commodi- 
ties Act, 1955 as the order was not laid 
e both Houses of the Parliament; 
an 

(c) The notification issued by the Gov- 
“ernment of India, being No. G. S. R. 906, 
dated 9-6-1966 under Section 5 of the 
Essential Commodities Act, 1955 suffers 
from excessive delegation and, therefore, 
it is bad. 

_4 Taking the first contention it may 
Ebe stated that Section 5 of the Essential 
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Commodities Act, 1955 is the Section by 
which the powers are delegated. That 
section reads as under :— 

“5. The Central Government may by 
notified order, direct that the power to 
make orders under Section 3 shall, in 
relation to such matters and subject to |. 
such conditions, if any, as may be spe- 
cified in the direction, be exercisable 
also by— : 

(a) such officer or -authority subordi- ' 
nate to the Central Government, or 


(b) such State Government or such 

officer or authority subordinate to a State 
Government, as may be specified in the 
direction.” 
Article 301 of the Constitution of India 
is in Part XII of the Constitution of 
India and that Chapter deals with trade 
commerce and intercourse within the - 
territory of India. Article 301 reads as 
under :— i 


"301. Subject to the other provisions 
of this part, trade, commerce and ‘inter— 
course throughout the territory of India 
shall be free.” 


5.. In order to appreciate the conten- 
tion raised it would be necessary to re- 
produce Articles 302, 304 and 307 also. 

6. Article 302 reads as under :— 

“302. Parliament may by law impose 
such restrictions on the freedom of trade, 
commerce or intercourse between one 
State and another or within any part of 
the.territory of India as may be requir- 
ed in the public interest.” 

Article 304 reads as under :— 

304. Notwithstanding anything in 
Article 301 or Article 303, the Legis- 
lature of a State may by law— : 

(a) impose on goods imported from 
other State or the Union territories any 
tax to which similar goods manufactur- 
ed or produced in that State are subject, 
so, however, as not to discriminate be- 
tween goods so imported and goods so 
manufactured or produced; and 


MET EA, 


(b) impose such reasonable restrictions 
on the freedom of trade, commerce or. 
intercourse with or within that State as 
may be required in the public interest,” 
Article 307 reads as under :— 

“307. Parliament may by law appoint 
such authority as it considers appropriate - 
for carrying out the purposes of Arti- ` 
cles 301, 302. 303 and 304, and confer on : 
the authority so appointed such powers ! 
and such duties as it thinks necessary.” : 
Now it clearly appears that the Essen- - 
tial Commmodities Act. 1955 is an Act of } 
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Parliament, Article 304 (b) will not. ap- 
ply in this particular case. The Gujarat 


Rice (Export-Control) and Paddy (Mòve-` 


ment-Control) Order, 1966 is not a legis- 
„lation by the: State. In-view of the fact 


that it is not a legislation the question of . 


-applying Article 304 would not arise at 
all. In this view of the situation we have 
to-go by Article 302 of the Constitution. 
Article 302 clearly empowers the Parlia- 


ment to. pass an enactment .by which it- 


can impose such restrictions on the free- 
dom of trade, commerce or intercourse 
-|between one State and another or with- 
m any part of the territory of India as 
may be required in the public interest. 
The Parliament in view of that power 
under Article 302 passed an enactment 
known as the Essential Commodities Act, 
1955 which is Act No. 10 of 1955. In this 
view of the situation it cannot be sug- 
gested that Section 5 of the Act is ultra 
vires Article 301 read with Article 304. 
We make it clear that in this particular 
case Article 304 is not required to be 
read’ at all. It may also be stated here 
that in-Article 304 of the Constitution of 
India Article 302 is not mentioned 
at all. It only says ‘“Notwithstand- 
ing anything in Article 301 or Article 303, 
the Legislature of a State may by law 
... We may repeat that the Gujarat 
_ Rice (Export-Control) and Paddy (Move- 
-ment-Control) Order, 1966 is not a legis- 
` lation made by the State. 
7, Article 301. does not hit Section 5 


because that Article is “subject to the’ 


fher: provisions of this ` part.” 
Article 302 permits . Parliament 
to enact such a legislation in the 
public interest imposing ‘“such restric- 
tions on the freedom of trade, commerce 
and intercourse between one State and 
another ...”. Therefore, Section 5 is intra 
vires Article 302 and can, for that reason, 
not be ultra vires Article 301, Art. 304 (b) 
does riot come into the picture in this 
case because Article 302 is not subject 
: |to. Article 304 (b). If Parliament has 
validly exercised power under Art.. 302, 
Article 304 (b) cannot be invoked to in- 
validate it. Art. 302 and Art. 304 (b) 
confer two distinct powers upon two dis- 
tinct legislative authorities. As long as 
one acts within the ambit of its own con- 
stitutional power, it cannot be hit by the 
constitutional power conferred upon 
‘another body.— even though it may be 
concurrent, The first contention, of Mr. 
Shah, therefore, fails and is rejected. 

8. So far as second contention is con- 
‘ eérned, two points are urged, Firstly, it 





. tion 3 (1). of the Essential Comm 


tends that 
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is submitted that the Gujarát Rice {Ex- 
port-Control) and Paddy .(Movement- 
‘Control) Order, 1966 is ultra vires Sec- 
ities 
Act,. 1955. Section 3 (1) of the Essential 
Commodities Act, 1955 runs! as under: — 

“3. (1) If the Central Gove ie of 
opinion that it is necessary or expedient 


-BQ to do for maintaining or increasing 
supplies of any essential commodity or `` 


for securing their equitable distribution: ` 
and availability at fair prices, 
securing any. essential commodity for the 
defence ‘of India or the efficient conduct 
of military operations it may, by order, 
provide for regulating or prohibitin the 
production, supply and : distribution 
thereof and trade and caaan theres 
in.’ ; 


The learned advocate Shri! Shah: con- 
nowhere it is stated that it 
was necessary or ‘expedient! to maintain 
or increase the supplies of paddy or to 
secure their equitable distribution] and 
availability: at fair prices and, therefore, 
this particular order was passed. A men- 
tion is also required to be made to |Sec- 
tion 3 (2) (d) of the Essential Commodi- 
ties Act, 1955 which runs as under i=- 
“3. (2) Without prejudice ito the gene~ 
rality of the powers conferred by sub- 
section (1), an order made thereunder 
may provide—~ A 
XX XX XX XX XX |XX o 
_ (d) for regulating by licences, permita 
or otherwise the storage, transport,| dis- 
tribution. disposal, acquisition, use or 
consumption of, any essential commo- 
dity.” 
9. Now so far as the Gujarat Rice 
(Export-Control) and Paddyi (Movement- 
Control) Order, 1966 is eoncerned, lit is 
an order dated 29-6-1966, 1t Sarm as 
under :— 
“No GTH/74-ECA-1466- 5866- (ii)-B+ In 
exercise of the powers conferred by! Sec- 
tion 3 of the Essential Commodities) Act, 
1955 (10 of 1955) -read with notification 
of the Government of India! Ministry of 
Food, Agriculture, Community Develop- 
ment and Co-operation (Department of 
Food) No. GSR. 906, dated the 9th June, 
1966, and with the prior concurrence of 
the Central Government, the Governs- 
ment of Gujarat hereby makes the fol- 
lowing Order; namely :— 
Therefore, on the face of thè order it ap- 
pears that the order is passed in exercise” 
of the powers conferred by! Section! 3 of 
the Essential Commodities Act. 
Again it has been passed ‘by the 


t 


Civil 


‘ 
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Supplies Department of the 
' Gujarat because of the notification: issu-- 
-ed by the Government of India. Now 


State . of 


what has been urged is that on the face _ 
.ment. That power is delegated to the 


of the order it does not appear that the 
Civil Suppliés Department of ‘the State 
of Gujarat formed the requisite opinion 
as required by Section 3 (1) of the Es- 
`~ sential Commédities Act, 1955 and, there- 
‘ fore, this order was passed. The conten- 
“tion was taken in the petition in para- 
graph 19 and in- that paragraph it was 
stated as under :— : 


“From the original notification of the 
Government of Gujarat issuing the said 
order, it is abundantly clear that the 
State Government has also not record- 
ed or reached the satisfaction required 
under Section 3. In absence of the condi- 
tion precedent for the exercise of power 
being satisfied, the Government of 
Gujarat cannot issue - any order. Prima 
facie on the face of the order or in any 
part of the order, there is nothing to say 
or suggest that the Government `of 
Gujarat was satisfied that it is necessary 
or expedient to issue the order for 
maintaining or increasing supplies of rice 
or for securing its equitable distribution 
and availability at fair prices. Such satis- 
faction having not been recorded, the 
Gujarat Rice (Export-Control) and Paddy 
(Movement-Control) Order, 1966 is ultra 


vires Section 3 of the Essential Commo- . 


dities Act, 1955.” 

Now, it may be stated that this petition 
was filed in the year 1976. In the aff- 
davit— which is filed by the Government 
of Gujarat — a vague denial is found in 
paragraph 10 of that . affidavit. In that 


paragraph it is only stated that the con-- 


tention of the petitioner is not tenable. 
It is also stated that thè order has been 
issued by the Government of Gujarat 
under Section 3 of the Essential Com- 
modities Act and that the Essential Com- 
modities Act has received the assent of 
the President of India on Ist April, 1955 
and was published in the Gazette. Thus 
though there was ample opportunity for 
the Civil Supplies - Department of the 
State of Gujarat to put on record the 
material which could show satisfactorily 


_. that the requisite opinion was in fact 


formed and that in view thereof it was 
necessary and expedient for the purpose 
of maintaining the supplies of paddy 
that this ee order was required to 
be passed, 


19. It may be stated that it cannot be 


denied that for the purpose of regulat- 
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- ing, transport and distribution of any 


essential commodity Section 3 (2y (d) of 


“the Essential Commodities Act indisput- 


ably gave ample power to the Parlia- 


State Government. The State Govern- 
authority to issue 
the Gujarat Rice (Export-Control) and 
Paddy (Movement-Control) Order, 1966. 
The only challenge is that on the face of 
that order it is not: mentioned that the 
State Government who issued the order 
was satisfied in regard to the requisite 
-conditions which are mentioned in Sec- 
tion 3 (1) of the Essential Commodities 
Act, 1955, Before deciding this question 
we may refer to the two decisions of the 
Supreme Court. 


. i1. The first case is a case of The 
‘Hamdard Dawakhana (Wakf), Delhi v. 
The Union of India reported in AIR 1965 
SC 1167. The argument in that case was 
similar to the argument which is advanc- 
ed in this case. The learned advocate Shri 
Pathak in that case contended that the 
condition prescribed by the first part of 
Section 3 (1) of the Act is a condition 
precedent and it is only whenand ‘after 
the said condition is satisfied that the 
power to issue a regulatory order can be 
exercised „by the Central Government. 
The Supreme Court answered that con- 
tention in the following terms:— .. 

“This contention again cannot be al- 

Towed to be raised for the first time in 
appeal, because if it had been raised be- 
the respondents 
would have had a chance to meet it. It is 
true, as Mr. Pathak contends, that in the 
absence of any specific averment made 
by the Fruit Order that the Central Gov- 
ernment had formed the necessary opi- 
nion, no presumption can be drawn that 
such opinion had been formed at the 
relevant time: but it would have been 
opened to the respondents to prove that 
such an opinion had been formed at-the 
relevant time; and it cannot be suggest- 
ed that the failure to mention that fact 
expressly in the fruit Order itself would 
preclude. the respondents from proving 
the said fact independently. That is why 


. we think Mr. Pathak cannot be permit- 
ted to urge this contention at this stage.” 


Now, therefore, so far as this ruling is 
concerned the contention was not allow- 
ed to be raised in the Supreme Court as 
it was not raised in the High Court. The 
ground mentioned was that if the con- | 
tention would have been raised the re- 
spondents would have been able to meet 
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with the same. But it is clear that mere- 
ly because on the face of the order the 
necessary facts showing that the opinion 
was formed was not mentioned no pre- 
sumption can be made one way or the 
other. That is where the matter stood. | 

12. In another case Chinta Lingam v. 
Government of India. reported in AIR 


1971 SC 474 this question was directly . 


in issue, Several contentions were rais- 
ed. One of the contentions raised was as 
under :— 


“The requisite opinion of the Central 
Government within Sec. 3 (1) of the Act 
was not to be found in any of -the 
Orders.” 

The Supreme Court answered that ques- 
tion as under :— 


“We are unable to see the necessity of 
reciting the requisite opinion with in Sec- 
tion 3 (1) of the -Act in the Controt 
‘Orders. It is implicit in the recital in the 

Control Orders that they were being 
' made under Section 3 of the Act that 
the Central Government had formed the 
requisite opinion within sub-section (1) 
` of the section. This disposes of the first 
four contentions.” n 
Now this Order also recites that this 
Order is made in exercise of the powers 
conferred by Section 3 of the Essential 
Commodities Act, 1955 (10 of 1955). It 
also recites that the Government of 
India issued a particular notification and 
in view of that notification and after ob+ 
taining prior concurrence of the Central 
Government, the Government of Gujarat 
made that order. In this view of the 
situation, it is clear that reference to Sec- 
tion 3 of the Essential Commodities Act, 
1955 and further reference to the noti- 
fication which the Government of India 
issued clearly imply that the State Gov- 
ernment had formed a requisite opinion 
within the meaning of Section 3 (1) of 
the Act . otherwise such an order could 
not have been passed. The ratio of the 
ruling in Chinta Lingam v. The Govern- 
ment of India, (AIR 1965 SC 1167) 
(supra), we are bound to follow and, 
therefore, we hold that the Government 
of Gujarat by the recitals made in the 
Order itself made it clear that it had 
formed a requisite opinion and it is im- 
plicit in the Order itself. The contention 
therefore, raised by Mr. Shah in this be- 
half is rejected. l 

13. Another contention raised was in 
regard to Section 3 (6) of the Essential 
Commodities Act, 1955 which runs as 
under :— 
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“3. (6) Every order made under! this 
section by the Central Government or by 
any officer or authority of the Central 
Government shall be laid before [both 
Houses of Parliament, as soon as may be 
after it is made.” ; ; 
The order in question viz. ‘The Guiarat 
Rice (Export-Control) and Paddy (Move- 
ment-Control) Order, 1966 is not made 
by the Central Government or by any 
officer or authority of the Central Gov- 
ernment. It is, therefore. not necessary 
that it should have been laid before] both 
Houses of Parliament. This -contention, 
therefore, fails and is rejected. i 


14. The third contention raised by 
Mr. Shah is that the notification in ques- 
tion issued under Section 5 of the Act 
suffers from excessive delegation. | That 
notification is issued by the Gove ent 
of India, Ministry of Food, Agriculture, 
Community Development and Cooperi. 
tion (Department of Food) on 9-6+1966. 
It is notification No. G. S. R. 906. It runs 
as under :— | 
-. “G. S. R. 906.— In exercise of the 
powers conferred by Section 5 of the Es- 
sential Commodities Act, 1955 (10 of 
1955), the Central Government hereby 
directs— 


(a) that the powers conferred on'it by 
sub-section (1) of Section 3 of the said 
Act to make orders to provide tor the 
matters: specified in clauses (a), (b), (c) 
(d), (e), (£), (h), (i), (ii) and (i) of sub- 
section (2) thereof shall, in relation to 
foodstuffs, be exercisable also by aj State 
Government subject to the conditions— 

(1) that such powers shall be exercis- 
ed by a State Government subiect to 
such directions, if any, as may be issued 
by the Central Government in this be- 
half; and y 

(2) that before making an order relat- 
ing to any matter specified in the said 
clauses (a), (c) in regard to reputation of 
transport of any food-stuffs under the 
said clause (d), the State Government 
shall also obtain the prior concurrence of 
the Central Government. 

(b) that the orders of the Government 
of India in the Ministry of Food and 


Agriculture (Department of Food) spe- 
cified in the Schedule below shall stand 
rescinded :— 

Provided, that, notwithstanding| such 
rescission, any order made by a State 
Government or any officer subordinate 
to that Government in pursuance jof. the 


orders so rescinded and in force immedia- 
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tely before the commencement of this 
order shall be deemed to have been made 
in pursuance of this order and under the 
relevant provisions of Section 3 of the 
said Act and shall continue in force ac- 
cording to its tenor, and accordingly any 
appointment made, licence or permit 
granted or direction issued under the 
- order aforesaid and in force immediately 
before such commencement shall con- 
tinue in force according to its tenor until 
and unless it is superseded by anv ap- 
pointment made. licence or permit gran- 
ted or direction issued under any other 
order made in pursuance of this order and 
under the relevant provisions of Sec- 
tion 3 of the said Act.” 
The above notification is issued by the 
Central Government under Section 5 of 
the Essential Commodities Act. 1955. In 
view of that notification the State Gov- 
ernment got all the powers which 
Central Government had under Sec. 3 of 
the Essential Commodities Act. 1955. 
Reading Section 5 of the Essential Com- 
modities Act, 1955 it becomes clear ‘that 
the Parliament itself delegated the power 
tothe State Government through the Cen- 
tral Government and, therefore, there is 
no question of excessive delegation. This 
question is decided in a case : Harishan- 
kar Bagla v. The State of Madhya Pfa- 
desh reported in AIR 1954 SC 465. In 
that case Section 4 of the Essential Sup- 
plies (Temporary Powers), Act, 1946 was 
attacked. The Supreme Court observed 
as under :— 


“Section 4 enumerates the classes of 
persons to whom the power could be de- 


legated or sub-delegated by the Central 


Government and it is not correct to say 
. that the instrumentalities have not been 
selected by the Legislature itself. The 
section, therefore, cannot be attacked 
`. on the ground that it empowers the de- 
' legate to further delegate its powers in 
: respect of the exercise of its powers 
| under Section 3.” 


4 Section 4 of the Essential Supplies (Tem- 
| porary Powers), Act. 1946 was repro- 
duced in that ruling. That section ran 
as under :— 

“4, The Central Government may by 
notified order direct that the power to 


make orders under Section 3 shall, in- 


relation to ‘such matters’ and subject to 
‘such conditions’, if any, as may be spe- 
_Cified in the direction, be exercisable 
also by 
(a) such officer or authority subordi- 
, Nate to the Central Government, or 
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(b) such State Government or suc 

officer or authority .subordinate to ® 
State Government as may be specified irè 
the direction’. 
It is sufficient to say that Section 4 ot 
that Act is pari materia witb Section $ 
of the Essential Commodities Act. 1855. 
It is clear that the Parliament itself de- 
legated the powers to the State Govern- 
ment through the Central Government 
and, therefore, there is no question ol 
excessive delegation. The notification 
issued under Section 5, therefore, does 
not suffer from excessive delegation. 
The third contention of Mr. Shah fails 
and is rejected. 

15. No other points are raised. 

16. In view of the above findings the 
petition fails and is dismissed. Rule is 
discharged with costs. 

Petition dismissed. 
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Girdharbhai Becharbhai Patel, and 
others, Appellants v. Patel Gordhanbhai 
Farshottamdas and others, Respondents. 

Second Appeal No. 129 of 1976, D/- 
18-3-1980** 

Easements Act (5 of 1882), Section 13 
»— Right of way — Joint property — 
Right of co-owner to use any and every 
part of joint property including right of 
way. 


So long as partition does not take 
place, every co-owner of a joint property 
is entitled to use any and every part 
thereof consistently with the right of 
user of the other co-owners and such 
user by a co-owner should be reason- 
able in the sense that it should not 
amount to ouster of the other co-owners. 
Subject to that limitation the reasonable 
user by a co-owner of co-ownership pro- 
perty consistent with the right of other 
co-owners, is perfectly justified. In fact 
such a user would be a necessary con- 
comitant of the co-ownership right. 

(Para 12) 

In the present case, the plaintiff and 

the defendant were of the same family 


*Only portions approved for reporting by 
High Court are reported here. 

Against decision of N. A. Chauhan, 
Esquire, Extra Asstt. J.. Kaira at 
Nadiad in Regular Civil Appeal No, 28 
of 1974. 
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and their common ancestor was the 


owner of, both the lands Survey Nos. 46 : 
. resulted in the present second appeal at 
~ the ‘instarice of the aforesaid, defendants. 


and 49. Thereafter there was a division 
of properties and the defendant came 
' into possession of Survey No. 46/6 and 
the -plaintiff got Survey No. 49. Survey 
„No. 46/5 was kept joint between the par- 
ties and through that land the plaintiff 
‘used to approach his land Survey No. 49. 
The plaintiff claimed that he was using 
this way since time immemorial, conti- 
nuously and without any interruption. 
As.the defendant was obstructing . the 
plaintiff from using this way. he filed 
the ipresent suit for permanent injuction 
against the defendant. 


- Held that the plaintiff was: entitled to 
pass. through Survey No. 46/5 which was 
kept joint to approach his Survey No. 49, 
which was. situated: just’ near Survey 
No. 46/5, (Para 12) 


Even though the plaintiff used to tra- 
vel over Survey No. 46/5 which was a 
joint land of his along with the defen- 
-dant, no easementary right would be 
created in his favour, so ‘far as Survey 
No. 49 was concerned, it can. never ` be 
styled.as a dominant tenant vis-a-vis 
‘Survey No. 46/5. Consequently no. bur- 
den was being cast on Survey No. 46/5 
‘ because -a co-owner of it utilised it for 
-approaching his own exclusive land Sur- 
vey No. 49. Between thè plaintiff and 
the defendant, there was neither any 
dominant or servient owner, Still as 
a co-owner, the plaintiff was to utilise 
` the co-ownership property in a reason- 
able manner which would not unneces- 
sarily inconvenience his other ‘co-owners. 

(Paras 12, 13) 

B. R. Shah, for Appellants; S. N. 

Shelat, for Respondent No. 1. 


JUDGMENT :— This second appeal is 
preferred by original-defendants Nos. 1, 
2 and-3 of Regular Civil Suit No. 17 of 

- 1968 fled by Respondent-Plaintiff No: 1 
in the: Court of learned Joint Civil Judge. 
- Junior Division, Nadiad. The learned 
Trial- Judge has decreed the suit of Re- 
-spondent No, i-plaintiff by issuing a 
permanent injunction against the 'con- 
cerned defendants to the effect that they 
- should not themselves or through others 
obstruct the plaintiff's cart road and dis- 
puted way from Chaklasi road to the 


northern boundary of Survey. No. 47/1 


Kharba and finally through cart road in 
the boundary of Survey No. 49 adjoining 
the kharba with carts bullock and plough. 
That decree of the Tria] Court was con- 

firmed by the learned Extra Assistant 


_came inte possession of Survey No. 
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Judge of Kaira at Nadiad: iùn R 
Civil Appeal No. 28 of 1974 and tha 


ular. 
has 


2 In order to appreciate! the contro- 
versy between the parties, it jis necessary 
to have a look at the relevant facts lead- 
ing to this litigation, Respondent No. 1 


as plaintiff in the trial court contended `. 


that he is the owner of Survey No, 49°: 
situated in the sim of village’. Salun. ` 

Taluka Nadiad of Kaira district.. The 
original- defendant No. 1 who died pend= 
ing the suit and, who is. represented by 
his heirs and legal representatives 
to 1-F, was the owner of Survey No. 46/6: 
While according to the plaintiff Survey 
No. 46/5 is of joint ownership of | the 
plaintiff and the said defendants, On| the 
said joint-ownership Kharba ‘land a well 
of joint ownership is Situated. The 
plaintiffs casé is that he is the aoe 
owner with the aforesaid defendants so 
far as Survey No. 46/5 is concerned.) He 
contended that for approaching. his agri- 
cultural land Survey No. 49 from village 
Salun, he had to go first to! Chaklashi- 
‘wali Nal and had then to pass from| the 
northern Shedha of Survey No. 47/1 'and 
Survey No. 47/2 which belorig to defen- 
dants Nos, 4 to 6 on the one hand |and 
defendant No. 7 on the other! The plain- 
tiffs further case is that having reached 
the northern boundries ‘of Survey 
No, 46/1 and Survey No. 46/2, he used to 
enter the Kharaba land ‘of S ey 
No. 46/5 which was a joint land between 
the plaintiff and defendant No. t | and 
through that Kharaba land, the used to 
apporach his land Survey No. 49. |The 
plaintiff claims that he is using this |way 
Since times immemorial, since the days 
of his ancestors, continuously and with- 
out any obstruction. His further icase 
is that he and the defendants are of the 
same family and their common ancestor. 
was one Gopaldas Kalidas who was the 
owner of both the lands Survey Nos. 49 
and 48. Thereafter there was a äiv'sion 
of properties and the defendant o. 1 
46/6 
which was a sub- division ! of T 





No. 46. Survey No. 46/5 was kept foint’ 
between the parties. Plaintiff's f 
case is that even though he was utilis- 
ing the said way as an easementary right 
since so many years, on 10th April, 1967 
the said right was obstructed by _dẹfen- 
dant No. 1. Consequently he had ai 


the aforesaid suit for getting necessary 
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injunctions against the concerned defen- 
dants. 


3, Defendant No, 2 contested the suit ` 
as the main contesting defendant. Defen- > 


dants Nos. 1 and 3 adapted the writ- 
ten statement of defendant No. 2. Ona 
contention by defendant No. 2 that the 
guit suffered from non-joinder of neces- 
Bary parties, the plaintiff amended his 
plaint and thereafter defendants Nos. 4 
to 15 were joined as additional defen- 
dants. These other defendants did not 
seriously enter into the arena to contest 
the plaintiff's case. The real dispute is 
between the plaintiff on the one hand 
and defendants Nos. 1, 2 and 3 on the 
other, Their contention was that the 
land Survey No. 46/5 is not of common 
ownership but is of independent owner- 
ship of defendants Nos, 1 to 3 and as 
such the plaintiff -has no right, title or 
interest therein, They also contended 
that the plaintiff had no -easementary 
right as alleged by him and he had no 
right to pass with cart, plough or bul- 
locks through their Survey No, 46/5. 
. Hence he was not entitled to any relief 
as prayed for by him in-the suit, 


4. On these pleadings, issues were 
framed at Exhibit 20. The learned Trial 
Judge after recording evidence of re- 
spective parties, came to the conclusion 
that the plaintiff had proved that he had 
a right of way for carts ete. Through 
the northern borders of Survey Nos.. 47/1 
and 47/2 and through the waste land of 
Survey No, 46/5 to go to his Survey 
No. 49, It was found by him that the 
plaintiff had established his case that 
he had this right by immemorial user or 
user for more than 20 years ending with- 
in two years of the suit. Plaintiff’s 
alternative case that he had a right to 
pass by the suit way since he had the 
easementary right of necessity was also 
held proved. The contesting defendants’ 
contention that the plaintiff had an alter- 
native way to approach Survey No. 49 
from the western side thereof was held 
not proved. On the basis of the afore- 
said findings of his, the learned Trial 
Judge, as a necessary corollary, decreed 
the suit of the plaintiff and granted him 
a perpetual injunction -against the con- 
“cerned defendants. 

5. As stated above, the trial Court’s 
decree in favour of the plaintiff resulted 
into Regular Civil Appeal No. 28 of 1974 
before the District Court of Kaira at 
Nadiad. It may be stated at this junc- 
ture that defendants 1-A to 1-F. 2 and 
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3 challenged the decree of the Trial 
Court by preferring this appeal. The 
other defendants who were the owners 
of Survey 47/1 and 47/2 had not prefer- 
Ted any appeal against the de- 
cree of the trial Court. The 
appeal of contesting defendants 
Nos 1-A to 1-F. 2and 3was ultimately 
dismissed by the Appellate Court and 
that has brought the dissatisfied defen- . 
dants- appellants, to this Court by way of 
present second appeal. 

6. The aforesaid facts will show that 
the contest between the parties is limi- 
ted to plaintiff-respondent No. 1 on the 
one side and the present appellants who 
are defendants Nos. 1-A to 1-F, 2 and 3 
respectively on the other side. So far 
as these contesting defendants are con- 
cerned, they are the owners of Survey 
No. 46/1. and they also claim to be the 
sole owners of Survey No. 46/5. It is 
necessary to recall the plaintiff's main 
grievance at this stage. He claims the 
suit way from Survey Nos. 46/5, 47/1 and 
47/2. So far as Survey Nos. 47/1 and 
47/2 are concerned their owners who are 
alleged to be servient owners by the 
plaintiff did not contest the decree pas- 
sed by the Trial Court against them. 
Cnly the defendants 1-A to 1-F, 2 and3 
who contested before the appellate Court 
have challenged the appellate decree be- 
fore this Court. 

7. Mr. B. R. Shah, the learned advo- 
cate appearing for the appellants raised 
the following contention in support of 
this appeal. 


1. The learned Appellate Judge has 
committed an apparent error of law in 
holding that Survey No. 46/5 is a co- 
ownership property of which plaintiff- 
respondent No, 1 is a co-owner along 
with the appellants, 


2. Even assuming that Survey No. 46/5 


_is a co-ownership property between the 


parties even then the plaintiff cannot 
claim a right of way over the said 
property so as to approach his field Sur- 
vey No. 49 as this would amount to 
creating an additional burden on a joint 


property and it would not amount to a 


reasonable user thereof. And conse- 
quently the plaintiff is not entitled to 
any relief on the basis that he had a 
right to utilise Survey No. 46/5 for ap- 
proaching his own land Survey No, 49. 

3. It was lastly contended by Mr. 
Shah that in any case even assuming 
that the plaintiff can make use of Survey 
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No. 46/5 to approach his Survey No, 49 
as a co-owner, he is required to use it 
in the most reasonable manner so that 
least burden is caused on its other co- 
owners. 


8. Mr. S. N. Shelat, the learned ad- 
vocate appearing for the plaintiff, has 
supported the judgment and order pas- 
sed by the learned Appellate Judge. 

$ to I1 (XX XX XX xx) 


12. That takes me to the second con- 
tention of Mr. Shah. It was submitted in 
the alternative by Mr. Shah that even 
assuming that Survey No. 46/5 is a joint 
property of the plaintiff and the appel- 
lants, even then the plaintiff cannot use 
the said joint property to approach his 
exclusive Survey No. 49 which is situa- 
ted in the south-west corner of the joint 
land Survey No. 46/5. According to Mr. 
Shah, Survey No. 46/5 was to be used 
for taking water from the well and no 
other user could be countenanced even 
on the part of any of the co-owners. 
Otherwise it would amount to a non- 
permissible user thereof as it would cast 
an additional burden on this joint land. 
There is no merit even in this submission 
of Mr. Shah. Once it is held that Sur- 
vey No. 46/5 jointly belongs to the plain- 
tiff as well as the appellant-defendants, 
it necessarily follows that the plaintiff 
cannot claim an easementary right over 
the said land. It must be stated that 
even the learned advocate for the plain- 
tiff respondent before the lower Appel- 
late Court fairly conceded this position 
which has been noted in para 9 of the 
judgment of the Appellate Court. Once 
the plaintiff is not claiming or cannot 
claim any easementary right over his co- 
ownership property Survey No. 46/5, it 
is difficult to appreciate the apprehension 
of Mr. Shah that if the plaintiff is per- 
mitted to approach his Survey No. 49 
through the co-ownership property Sur- 
vey No. 46/5, it would amount to casting 
a burden on Survey No. 46/5. The plain- 
tiff, as a co-owner of Survey No. 46/5, 
has every right to reasonably use every 
part of Survey No. 46/5. As it is well-set- 
tled, so long as partition does not take 
place, every co-owner of a joint property 
is entitled to use any and everv part 
thereof consistently with the right of 
user of the other co-owners and 
user by a co-owner should be reasonable 
in the sense that it should not amount to 
ouster of the other co-owners, Subject 
to that limitation the reasonable user by 
a co-owner of co-ownership property 
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consistent with the right of other co- 
owners, is perfectly justified. In | fact 


such a user would be a necessary | con- 
comitant of the co-ownership right. As 
Survey No. 46/5 is found to belong 
jointly to the plaintiff with the appel- 
lant-defendants, he is entitled to pass 
through the said land to approach his 
Survey No. 49 which is situated jut near 





south-west corner of Survey No. 46/5. Ifi > 


the plaintiff travels through the re co- 
ownership land which belongs jointly to 
him as well as the appellants, it dannot 
be said he is casting an additional bur- 
den on the co-ownership land and there- 
by he is ousting the appellants from the 
said land. Consequently, it cannot be 
said that by permitting the plaintiff to 
travel over the co-ownership land Sur- 
vey No. 46/5, an unnecessary burden is 
being imposed on the said Survey No, 
46/5. It may be recalled at this juncture 
that even though the plaintiff travels 
over Survey No. 46/5 which is al 
land of his along with the appellants, no 
easementary right is created ifm his 
favour, so far as Survey No. 49 is con- 
cerned, it can never be styled as a domi- 
nant tenant vis-a-vis Survey No, 46/5. 
Consequently no burden is being east on 
Survey No. 46/5 because a co-owner of 
it utilises it for approaching his own ex- 
clusive land Survey No. 49 which is 
situated on its south-western corner, In 
that view of the matter, the apprehen- 
sion felt by Mr. Shah is misplaced! and 
has no factual or legal justification, The 
second contention of Mr. Shah, there- 


fore, is also devoid of any merit and is 


liable to be rejected, 


13. That takes me to the last conten- 
tion of Mr. Shah, Mr. Shah subrnittėd 
that even assuming that the plaintiff can 
utilise Survey No. 46/5 which is a joint 
ownership property with the aaien 
he must so use the said land for ap- 
proaching his Survey No. 49 that no 
avoidable inconvenience is caused to the 
other co-sharers of the said ldnd. To. 





that extent Mr. Shah is right. | Even 
though the plaintiff is a co-owner of 
Survey No. 46/5 with the appellants, he 
.can utilise it for approaching his Survey 


No. 49 in a way which is least onerous 
to his other co-owners. That would real- 
ly amount to a reasonable user of the 
said land. It is true that the plaintiff. ‘is 
net getting any easementary right over 
Survey No. 46/5. for approaching his Sur- 
vey No. 49. But even in cases of ease- 
mentary rights of way, provisions Sec- 


| 


joint]. 
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tion 22 of the Indian Easements Act, 1882 
would apply. They provide that- the 
dominant owner must exercise his: right 
in the mode which is- least onerous to 
the servient owner. It is true that be- 
tween appellants on the one side and 
the respondent-plaintiff on the other, 
there is neither any dominant owner nor 
any servient owner. Hence strictly 
speaking Section 22 may not apply. Still 
as a co-owner, he is to utilise the co~ 
ownership property in a reasonable 
manner which does not unnecessarily in- 
convenience his other co-owners. It must 
be stated at this juncture that the de- 
cree passed by the learned Trial Judge 
is in very wide terms. A perpetual in- 
junction is granted against the appel- 
lants-defendants restraining them from 
obstructing the cart road and disputed 
way from Chaklasi road to the northern 
boundary of Survey No. 47/1 Kharba and 
finally through cart road in the boundary 
of Survey No. 49 adjoining the Kharba 
with carts, bullocks and plough Mr. 
Shah again finds fault with this decree 
passed in favour of the plaintiff and 
against the appellants and other defen- 
dants. But such a decree can operate 
consistently with the defendants’ con- 
tention that the right of way i. e. the 
utilisation of the way for the plaintiff 
over Survey No. 46/5 would be in such 
`a manner as not to unnecessarily incon- 
venience the defendants. In fact, merely 
because the plaintiff carries his carts 
his bullocks and plough through the co- 
ownership property Survey No. 46/5. it 
cannot be said that any unreasonable in- 
convenience is being caused to the de- 
fendants. It is obvious that he will be 
utilising the said joint ownership pro- 
perty in a manner which would least in- 
convenience his other co-sharers. The 
decree passed by the Trial Court and 
confirmed by the Appellate Court is in 
no way inconsistent with the aforesaid 
contention raised by Mr. 
half of the contesting defendants. Hence, 
even: this 
not well founded, In the result none of 
the contentions raised by Mr. Shah has 
any merit and consequently this second 
appeal fails and ‘shall stand dismissed. In 
view of the near relationship of parties, 
there will be no order as to costs in this 


second appeal, — 
Appeal dismissed. 
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State v..K. S. Surendrasinhji Mansinhji - 


Shah on be-. 


apprehension of Mr. Shah is 
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a B. K: MEHTA, J. 
_ State of Gujarat, Petitioner v. K. $, 


Surendrasinhji -Mansinhji and _ others, 
Respondents, 5 i , 

Spl. CiviL Appin, No. 379 of 1977, 
D/- 5-3-1980. ; 


Bombay Merged Territories and Areas 
(Jagirs Abolition) Act (39 of 1954} Sec- 
tion 22 — Capitalised value of annuity 
— Computation. ` 

What would be the capitalised value 
of an annuity is a question of fact de- 
pending on the circumstances in each 
case, No hard and fast rule can be laid 
down. Held that 30 years purchase. would 
be fair capital value of the ‘annual cash 
allowance paid to junior members of 
family of ex-jagirdar, since the Govern- 
ment bonds in which the compensation 
would be payable would bear interest at 
the rate of 3% per annum. Interest at 
3% rate can be granted on the commut-~ 
ed amount of . compensation from the 
date of coming into force of the Act, 
that is from 1-8-1954. since those junior 
members were deprived of the benefit of 
cash allowance from that date. 


(Para 5) 
Caseg Referred : Chronological Paras 
(1872) 11 Beng. LR 230 5 


M. M. Jadeja i./b. M/s. Ambubhai and 
Divanji, for Petitioner; J. M. Patel, 
for Respondents Nos. 1 and 2. 

ORDER :— A short question that arises © 
in this petition is as to what should 


- be the capitalised value of the cash al- 


lowance paid to junior members of the 
family of ex-Jagirdar. The question 
arises in the following circumstances : 

2. One Mansinhji Karansinhji was 
the ex-Ruler of Sihora State which was 
formerly a semi jurisdictional State 
under the Revakantha Agency but was 
treated for all intents and purposes as a 
Jagir in view of the nature of its merger 
agreement with the erstwhile State of 
Bombay effected on June 10, 1948. 
Mansinhji died leaving behind him three 
sons, namely, Pruthvisinhji and the two 
appellants. herein Surendrasinhji and 
Bhupendrasinhji; two daughters Harish- 
chandrakunverba and lLaxmikunverba; 
his widow Lilakunverba - and 
Fulkunverba the widow of his pre- 
deceased son Natversinhji, According 
to the rule of primogeniture, being the 
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custom of the family, the eldest brother 
Pruthvisinhji became the Ruler of the 
State. However, since he was minor at 
the time of the demise of his father 
Mansinhji, the . State was under tha 
management of ` the Deputy Regional 
Commissioner of Revakantha Agency. 
The late Mansinhji had, by document of 
December 29, 1947, granted the lands for 
maintenance of the Respondents Nos, 1-2 
herein who were the appellants before 
the Revenue Tribunal and their mother 
Lilakunverba, and by second documenf 
of December 30, 1947, besides the lands, 
_ granted a cash allowance of Rs. 150/- per 
month to respondent No, 1 Surendra- 
sinhji and Rs, .175/- per month to re- 
spondent No. 2 Bhupendrasinghii. He 
further sanctioned by the said document 
a sum of Rs. 7,000/- for construction of 
house for each of the said respondents 
and also directed that the State should 
. bear the expenses for the education of 
these two respondents. The State under 
the management. continued. to pay cash 
allowance to the` said two respondents 
till Pruthvisinhji attained majority on 
6-12-1951 and ascended Gadi, Pruthvi- 
sinhji, in his turn, continued to pay cash 
allowance to his two brothers the respon- 
dents herein according to’the aforesaid 
document of December 30, 1947, 


3. On abolition of Jagir pursuant to 
the Bombay Merged -Territories and 
Areas (Jagirs Abolition) Act, 1953 (here- 
inafter referred to as “the said Act”) 
having come into effect on and from 
August 1, 1954, respondents Nos, 1 and 


2 herein applied for payment of compen- ` 


sation on account of extinguishment of 
their rights of cash allowance and for 
doss of Rs. 7,000/- being the house con- 
struction allowance, and for the loss of 
their right to be paid the expenses 
education. The Competent Authority 
under the said Act did not uphold this 
claim of the respondents, The Gujarat 
Revenue Tribunal also confirmed that 
view. However, this Court in Special 
Civil Application No.-10 of 1962 and 
other companion matters, by its common 
judgment of August 27, 1964, held that 
the cash allowance- received by the 
junior members of the family of a 
Jagirdar was an incidence of Jagir and 
the respondents were entitled to be paid 
compensation for extinguishment of this 
right under the said Act and in that view 
of the matter, this Court remanded the 
cases to the Tribunal for disposing of the 
appeals in respect of the claim of com- 
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pensation according to the correct prin-. 
ciples of law. 

4. The Gujarat Rövenüe Tribunal, 
therefore, heard the appeals and partial- 
ly upheld the claim of the . respondents 
herein. The Tribunal, following its earl- 
jer decision, computed the value of the 
cash allowance at 30 times the annual 
value thereof and, therefore, fixed | the 
compensation of Rs, 54,000/- and Rupees 
63,000/- for the loss of the right of an- 
nual cash allowance of , respondents 
Nos, 1 and 2, respectively. The Tribunal, 
however, rejected the claim of the re- 
spondents on account of the construction 
allowance of Rs. 7,000/- or for allowance 
on account of the expenses for uca~ 
tion, The Tribunal also directed the State 
Government to pay ‘interest at the rate 
of 3% on the aforesaid two amounts of 
compensation from the date of coming 
into force of the said Act, that is,| ist 
August, 1954. This order is the subject 
matter of this petition, at the instance of 
the State Government. 


5. What would be the capitali 
value of an annuity is a question off 
depending on the circumstances in each 
case, No hard and fast rule ‘can be 
down as to what should be the number 
of years purchase which .the Cpurt 
should legitimately allow in assessing the 
compensation of loss of property because 
a particular number of years p ase 
which should be allowed with reg: t 
one kind of property might not be a fair 
allowance for other kinds of property 
and the Court must always guard against - 
laying down any hard and fast rule as 
to the number of years purchase wi ich 
ought to be allowed (vide Heysham v. 
Bholanath Mullick (1872) 11 Bengi LR 
230). The Tribunal, in my opinion, [was 
justified in computing the value of cash 
allowance by - fixing it at 30 times, the 
value of the annual allowance and grant- 
ing compensation on that basis haying 
regard to Section 22 of the’ said Act 
which provides as under: 


“22. The amount of compensation pay- 
able under the. provisions of this |Act 
shall be payable in transferable bonds 
carrying. interest at the rate of three! per 
cent per-annum from the date of| the 
issue of such bonds and shall be. repay- 
able during a period of twenty years 
from the date of the issue of! such bends 
by equated annual instalments of princi- 
pal and interest. The ‘bonds shall be of 
such denomination and shall be in. such 
forms as may be prescribed,” 
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Having regard to this statutory prescrip- 
tion for payment of compensation by the 
Government bonds carrying rate, 3% 
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only. It cannot be gainsaid that 30 years- 


purchase would be the fair capital value 
of the annual cash allowance since the 
bonds in which the compensation would 
be payable would bear interest at the 


rate of 3% per annum. The . Tribunal, ` 


‘therefore, did not commit any error on 
the matter of principle which would 
justify any interference by this Court 
The Tribunal was also justified in grant- 
ing interest on the commuted amount of 
compensation since the respondents were 
deprived of the benefit. of cash allowance 
from the date of the coming into force, 
that is, August 1, 1954. The Tribunal has 


granted at the. rate of 3% which is the, 


prescribed rate under the said Act, 

6. The result, therefore, is that this 
petition fails and is dismissed, Rule is 
discharged with no order as to costs, 

_ Petition dismissed, 
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Gabhaji Lilaji, Petitioner v. Vora 
Saiyadbhai Kadarbhai etc. Respondents. 

Spl. Civil Applns. Nos, 304 and 305 of 
1977, D/- 28-2-1980,* 

Bombay Revenue Tribunal Act (31 of 
1958), Sec. 17 (1) — Power of review 
under the Section — 
praisal of evidence in exercise of review 
jurisdiction is wrona Tao of juris- 
diction. (Civil P., C. (1908), O. 47, R. 1). 


In the instant case the Tribunal while 
exercising review power ‘had reappraised 
the entire evidence and found that the 
finding in the earlier order that the peti- 
tioner was a tenant as well as watchman 
was contradiction in terms and was not 
justified by the evidence.’ Assuming that 
the finding was ` contradictory it cannot 

~ be corrected in exercise of the review 
jurisdiction. It may be an error no doubt 
and it can be corrected by a higher court 


in exercise of its appellate jurisdiction .as , 


the error is not an error apparent on re- 
cord. (Para 5) 


"To quash and sef aside order of Dy. 


Collector, Kadi, D/- 31-7-1960 and 
judgment and order of Gujarat Re- 
venue Tribunal, Ahmedabad, D/- 28-1- 


1977. 
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was required. by law.. 


‘December, 1975, 
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What is an error apparent onthe face 
of the record cannot be defined precisely 
or exhaustively since in the very nature 
of things it is indefinite and must be al- 
ways determined judicially on facts of 
each case, It is not merely enough that 
there is an error but it must be manifest 
on the face of the record as per 
example when it is based on clear ignor- 
ance or disregard of the provisions of 
law. Case law discussed. (Para 3) 
Cases Referred : Chronological Paras 
ATR 1979 SC 1047 - 

AIR 1977 Kant 193 

976) 17 Gui LR 326 

AIR 1972 Mys 44 

ATR 1964 SC 1372 

ATR 1959 Bom 466 : 
AIR 1956 Madh Bha 174 (FB) - 
AIR 1955 SC 233 i 
AIR 1953 Bom 133 


. J. M., Patel, for Petitioner, 


ORDER :— The petitioner was a tenanb 
of the land of S, No, 31 admeasuring 
acres 16-35 gunthas situate within the 
revenue limits of village Khanusa in 
Vijapur taluka of the Mehsana District. 
This pièce of land was divided into two 
parts; S, No, 31/1 and S. No. 31/2 ad- 
measuring acres 8-13 gunthas and acres 
8-12 gunthas respectively, The respon- 
dent of Special Civil Application No. 305 
of 1977 purchased the land of S, No. 31/1 
while the respondent of Special Civil 
Application No. 304 of 1977 purchased 
the land of S, No. 31/2 


The grievance of the petitioner is that 
his name was removed from the record 
of rights at the instance of the respon- 
dents who applied to the Mamlatdar con- 
cerned on the ground that the petitioner 
was no more a tenant on the said piece 
of land,' without any inquiry being held 
x The petitioner, 
therefore, carried the.. matter in appeal 
before the Prant Officer who directed the 
respondents to seek negative declaration 
under Section 70 (b) of the Tenancy Act 
against the petitioner that he was no 
more a tenant, Accordingly, the respon- 
dents applied to the Mamlatdar. who 
granted the negative declaration as 
sought for. The said order granting nega- 
tive declaration was confirmed in ap- 
peal, However, in’ the revision prefer- 
red by the . petitioner. the Gujarat Re- 
venue Tribunal, by its order of 10th 
reappraised the entire 
evidence and in a considered judgment 
held that the petitioner was a tenant and, 
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therefore, reversed the order of the Col- 
a confirming the order of the Mam- 
atdar. 


It appears that the respondents; in both 
these petitions, sought review of the 
aforesaid order of the Tribunal. The Re- 
view Application was required to ` be 
heard by the member other than the one 
who disposed of the revision application, 
on account of the sad demise of the 
latter. In the review application, the 
learned Member found that there was an 
error apparent on the face of the record 
in two respects; firstly, the finding of the 
member disposing of the revision ap- 
plication was contradictory in terms in- 
asmuch as he held that the petitioner 
herein, who was applicant before him, 
was a tenant as `well as watchman in 
respect of the land in question, and 
secondly the learned Member disposing 
of the revision application applied the 
law pertaining to surrender of tenancy 
rights contained in Section 15 of the 
Tenancy Act which was not applicable 
at the relevant time, namely, 1940-41 
A. D. when the land was part of the erst- 
while State of Baroda. The learned 
Member, therefore, thought fit to set 
aside the earlier order and directed re- 
hearing of the matter. It is this order 
granting the review application which 
has been challenged in this petition. 


2. What is the scope and width of 
the power of a Court hearing review ap- 
plication under Order 47, Rule 1 of the 
Civil Procedure Code has come up for 
consideration in number of decisions, 
The power of Revenue Tribunal to re- 
view its own order is to- be found in Sec- 
tion 17 (1) of the Bombay Revenue Tri- 
bunal Act, 1957’ as applied to the State 
of Gujarat. It is in pari materia with the 
provision contained in Order 47 Rule 1 
of the Civil Procedure Code. This Court 
in Patel Gordhanbhai Garbadbhai. v. 
Patel Bhagwandas Sanabhai, (1976) 17 
Guj LR 326, considered the scope and 
width of the power of review under Sec- 
tion 17 (1) of the Bombay Act as applic- 
able in the State of Gujarat. S. H. 
Sheth, J., speaking for the Court held 
grounds which 
have been mentioned- in the first pro- 
viso to sub-section (1) of Section 17 of 
the Bombay Revenue Tribunal Act con- 
fers jurisdiction upon the Revenue Tri- 
bunal to rehear a matter en- 
tirely or to reappreciate the evidence all 
. over again, and if the member of the Re- 
venue Tribunal who decided the. revi- 
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evidence and arrive at a 


‘recognise that though Article 226 di 


-every Court of plenary 
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sion application had not applied) his 
mind to the facts of the case and had 
arrived at a perverse conclusion it 
open to the aggrieved party to 
against it such remedy as he had under 
law and not to seek review thereof since 
Section 17 (1) does not confer the juris- 
diction upon the. Revenue, Tribunal to 





` act as a Court of Appeal. It was further 


held that this power is exercisable only 
for correcting a patent error which the 
Tribunal can always correct and reshape 
its decision in the light of the correction 
of the error. It cannot reappreciate the 
different | con- 
clusion from the one which was arrived 
at at an earlier stage. 


3. In A. T.. Sharma v. A. P. Sharma 
AIR 1979 SC 1047 the Court 
was required to consider the scope, and 
width of the power of High Court under 
Order 47 Rule 1 of the Civil Procedure 
Code in respect of the decision in a |peti- 
tion under Article 226 of the Constitu- 
tion of India. The Supreme Co did 
not 
preclude a High Court from exercising 
the power of review which is inherent in 
jurisdiction to 
prevent miscarriage of justice or to} cor- 
rect grave and palpable errors committ- 
ed by it, none-the-less this power is not 
unlimited and it can be exercised only 
on the grounds specified under Order 47, 
Rule 1 of the Civil Procedure Code. Chin- 
nappa Reddy, J., speaking for the Court, 
observed as under: i 

"..A power of review may be exercis- 
ed on the discovery of new and impor- 
tant matter or evidence which after the 
exercise of due deligence was not with- 
in the knowledge of the person seeking 
the review or could: not be'produced by 
him at the time when the’ order} was 
made; it may be exercised where |some 
mistake or error apparent on the face of- 





the record is found; it may also ex- 
ercised on any analogous ground, But it 
may not be exercised on the ground that ` 
the decision was erroneous on merits, 


That would be the province of a court ot 
appeal. A power of- review is not ito be-' 
confused with appellate power which : 
may enable an Appellate Court to cor- 


rect all manner of errors committed by 
subordinate court.” > | . 

What is an error apparent on the face o 
the record cannot be defined precisely 
or exhaustively since in the very nature 
of things it is indefinite and must be al- 
ways determined judicially on “i o 
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zach case. It is not merely enough that 
‘here is an error but it must be manifest 
yn the face of the record — as per exam- 
dle when it is based on clear ignorance 
or -disregard of the provisions of law, 
Venkatarama Ayyar, J. in Hari Vishnu 
Kamath v. Ahmad Ishaque, AIR 1955 SC 
233, approved the broad test laid down 
oy Chagla, C. J. in Batuk K. Vyas v. 
Surat Municipality, AIR 1953 Bom 133 
that no error could be said to be ap- 
parent on the face of the record if it is 
not self-evident and if it ‘requires an 
examination or argument to establish it 


4. In M/s, Thungabhadra Industries 


Ltd. v. The Government of Andhra Pra- 
desh. AIR 1964 SC 1372 the Supreme 


Court ruled that there is a distinction. 


which is real, though it might not al- 
ways be capable of exposition, between 
a mere erroneous decision and a deci- 
sion which could be characterised as 
vitiated by ‘error apparent’, and a re- 
view is by no means an appeal in dis- 
guise whereby an erroneous decision is 
reheard and corrected, but lies only for 
patent error. The Court in that case was 


required to consider whether the state-. 


ment in the earlier order that the case 
did not. involve any substantial question 
of law was an error apparent on the face 
of the record because in an identical 
state of facts the Court had on earlier 
decasion found that a substantial ques- 
ton of law did arise. In that context, 
Ayyangar, J. speaking for the Court 
neld as under: g 


“a Similarly, even if the statement 
was wrong, it would not follow that it 
was an ‘error apparent on the face of the 
record’, for there is a distinction which 
is real though it might not always be 
zapable of exposition, between a mere 
2rroneous decision and-a decision which 
sould be characterised as vitiated by 


error apparent’. A review is by no means . 


im appeal in disguise whereby an errone~ 
tus decision is reheard and corrected but 
ies only for patent error. We do not 
‘onsider that this furnishes a suitable 
yecasion for dealing with this difference 
»xhaustively or in any great detail, but 
t would suffice for us to say that where 
without any elaborate argument one 
‘ould point to the error and say here 
s a substantial point of law which stares 
yne in the face, and there could reason- 
ibly be no two opinions entertained 
ibout if, a clear case of error apparent 
m the face of the record would be made 
Mt... 2 i l 
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5. In view of this settled legal posi- 
tion I have, therefore, to consider whe- 
ther the Tribunal was justified in review- 
ing its earlier order. I am of the opinion 
that the Tribunal has reappraised the 
entire evidence and found that the find- 
ing in the earlier order that the peti- 
tioner was a tenant as well as watchman 
was contradiction in terms and was not 
justified by the evidence. Assuming that 
the finding was contradictory it cannot 
be corrected in exercise of the review 
jurisdiction. It may be an error no doubt 
and it can be corrected by a higher court 
in exercise of its appellate jurisdiction. 
The Tribunal, while justifying its exer- 
cise of review jurisdiction, referred to 


` the aforesaid inconsistent finding made 


by the Tribunal in its earlier order and 
observed as under: . 


"This finding is apparently irrecon- 
cilable with the finding regarding tenancy 
of a person who relies on the agreement 
as to admission that he is the watchman. 
Thereafter he cannot be considered to 
be a tenant. The learned Member has ex- 
plained away this apparent contradic- 
tion by considering the surrender as in- 
valid surrender of tenancy and there- 
after he has held that the surrender be- 
ing invalid his tenancy rights continued 

” . 


The learned Member exercising review 
jurisdiction thereafter referred to the as- 
pect ofsurrender as discussedin the earl- 
ier order where the Tribunal was of the 
opinion that it was a settled position of 
law that when there is a surrender of 
tenancy rights which did not comply 
with the provision of Section 15 of the 
said Act, the tenancy subsisted and the 
relationship of landlord and tenant is 
not snapped. He then proceeded to ob- 
serve as under: 


“,..It may be observed here that this 
finding is apparently based on error of. 
the law regarding surrender prevailing 
in the year 1940-41. Admittedly Sec. 15 
of the Act was not in force and there- 
fore this error is apparent and deserves 
to be revised and therefore review suc- 
ceeds on this ground.” 


.An- innocuous view of law on a 
debatable point (see: S. P. Awate v. 
C. P, Fernandese. AIR 1959 Bom 466) or 
a wrong. ‘exposition of law as was the 
case in J. N, Sahani v, State, AIR 1956 
Madh Bha 174. (FB) or a wrong applica- 
tion of law as was the case in G. S. Gupta 
v. Basheer Ahamed, AIR 1977 Kant 193. 
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cannot be said to be a mistake or an 
érror apparent on the face of the record 
justifying the invocation of review 
. Jurisdiction, I am, therefore, of the 
Opinion that the Tribunal, while under 
the guise of exercise of review jurisdic. 
tion, in fact and substance exercised tha 
appellate power and reappraised the 
whole evidence and as a result thereof 
found that there was contradictory find- 
ing which was not justified in evidence 
or for that matter there was application 
of law which was incorrect, An error 
_ which could only be demonstrated by 
process of ratiocination cannot on any 


matter of principle or authority be con- - 


sidered to. be an error apparent on the 
face of the record (vide Medical & Den- 
tal College v, Nagaraj, AIR 1972 Mys 44). 
T.am, therefore, of the opinion that the 
impugned order of the Tribunal of Janu- 


ary 28; 1977 was without jurisdiction and, © 


therefore, requires to be qnashes and set 
aside. 


6. The result is that the earlier order 
of the Tribunal will be restored treat- 
ing the petitioner as a tenant of the land 
in question in these two petitions. Rule 
is made absolute accordingly with no 
order as to costs’ since the opponents 
have-not made any appearance either in 
person or through their Advocates, 


. T. These petitions are allowed ac- 
cordingly. 
Petitions allowed 
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S. H. SHETH AND S, L. TALATI, JJ. 
‘Union of India and another, Applicants 
y, Sahkari Khand Udyog Mandli Ltd, 
Gandevi, Respondent, 
Civil Applns, Nos, 2312 to 2318 of 1975, 
in Spl, C.`As, Nos, 1235, 1234, 1236, 1232, 
4223, 1262 and 1233 of 1972, D/- 2- 5-1980. 


(A) Civil P. C. (5 of 1908), Secs, 151, 
141 — Constitution of India, Article 226 
~— Miscellaneous proceedings to recover 
excess realisations made by sugar manu- 
facturers under -force of- interim orders 
— Maintainability of. Sugar Price 
Equalisation Fund Act (1976) Ss. 2 (b) (ii), 
8). 

Sugar manufacturers challenged the 
price of sugar fixed by the Central Gov- 

‘ernment, They obtained an interim 
order from the High Court by virtue of 
which the controlled , price was frozen 
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Union of India v, Sahkari Khand Udyog Mandli Ltd, : 


ceedings to recover the excess 


ALR. 
and they were allowed to'sell levy sugar 
at a higher price than the price d by 
the Central (Government, The} sugar 
manufacturers thereafter’ with the 
petitions filed by them. The | ern- 


ment thereafter filed miscellaneous pro- 
irealisa~. 
tion made by the sugar manufacturers: 
under the force of interim orders} It was 
contended by manufacturers that such 
miscellaneous proceedings were not 
maintainable as Section! 141 “hd not 
apply to proceedings under Article 226, 


Held (1) that irrespective of whether 
Section 141 applied to writ petition or 
not, the High Court had‘ inherent juris- 
diction apart from S. the pel to 





undo the wrong done to’ the petitioners 
and to set it right, (Paras 5, 9, 10) 
(2) that the manufacturers re held 
liable to deposit to credit of ae excess 
realisations: made by them during period 
of interim order, i (Paras. 6, 7) 
(3) that although sub-sections |(4) and 
(5) of S. 3 of Levy Sugar Price Equalisa- 
tion Fund Act could not be brought into 
play as they did not apply to Prokec das 
which were taken to final conclusion be- 
fore the Act was passed, the order direct- 
ing manufacturers. “to deposit 
realisation could be passed under S. 3 (3) 
of the said Act, (Paras, : 
(B) Levy Sugar Price Equalisation 
Fund Act (31 of 1976), Section _2 (b) (ii) 
— “Set aside’ — Meaning of —— Peti- 
tioners withdrawing writ petitions after 
obtaining interim order —- Interim order 
held set aside, (Constitution of India, 
Art. 226). | 
An interim order can be said ito have 
been “set aside? . when; it is - | pressly 
set.’ aside or by necessary implication 
when it ceases to be operative pakticular- 
ly ın a case where the substant ve writ 
petitions have been withdrawn, he ex- 
pression “set aside” means that! the in- 
terim order has come to an en 
become inoperative, 
Cases Referred : 
AIR 1977 SC 2041 Behe, 
ATR: 1976 SC 1152 : 14 
S. B, Vakil Sr, Counsel, for 
Government, for Applicants (dn 
cases); J. M, Thakore Advocate || 
with Sudhir I. Nanavati, for I. 
vati, for Respondent. (In all the casts), 
S. H. SHETH, J.:— These Civi 
ations have been filed bythe 
India and the Deputy ‘Director, 
and Vanaspati, Government of India, 
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sing from each of the ' respondents 
certain amounts under the. following 
circumstances, ` 


2. Special Civil Applications Num- 
bers 1235 of 1972, 1234 of 1972, 1236 of 
1972, 1232 of 1972, 1223 of 1972, 1262 of 
1972 and 1233 of 1972, were filed by the 
present: respondents in this Court, In 
those Special Civil Applications, 
challenged the price of sugar fixed by 
the Central Government at Rs, 124.59 p. 
per quintal for the year 1972-73, 
obtained an interim order in all these 
petitions from this Court by virtue of 
which the controlled price of Rupees 
124.59 P, per quintal was frozen and the 
respondents who are sugar manufacturers 
were allowed to sell ‘levy’ sugar: at 
Rs, 150/- per quintal, Obviously, there- 
fore,. under the force of an interim order 
made by this Court in each of those 
petitions, the respondents sold levy sugar 
at a price higher than the controlled 
price and recovered from the State Gov- 
ernment, Union Government or their 
nominees more than what they were 
entitled to, Thereafter the respondents 
did not proceed . with the petitions but 
they withdrew them, The interim order 
made by this Court, therefore, ceased to 
be operative in each of the petitions, 


3. The question which thereafter, 
arose was this: How should the “excess 
realisations’ made by the respondents 
be dealt with? Such situations arose in 
different parts of the country also, 
Therefore, Parliament passed the Levy- 
Sugar Price Equalisation Fund Act, 1976, 
under which the 


lisation Fund into which such “excess 
realisations” are directed to be paid, On 
behalf of the Central Government, Mr. 
Vakil has stated to us that the amounts 
recoverable from the present respondents 
excluding Khedut Sahkari Khand Udyog 
Mandali Ltd,, petitioner in Special Civil 


Application No, 1228 of 1972, come to 


Rs, 54,79,597/-. . 


4. The Order which the respondents 
challenged in the writ: petitions was 
Sugar (Price Determination) Order, 1972, 
It was published on 15th June 1972, On 
that. very day, the Levy (Sugar Control) 
Order, 1972, was published under which, 
as stated above; the sugar manufacturers 
were required to sell sugar to the Union 
Government, State Government or their 
nominees at the controlled price of 


Rs, 124,58 P, for D-grade sugar, All those 
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they. 


They . 


Central Government, 
has constituted Levy Sugar Price Equa- _ 
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Special Civil Applications were with- 
drawn on 12th March, 1973, 


5. Thereafter the present petitioners 
filed these Civil Applications on 16th 


September, 1975, essentially for the pur- 


pose of taking steps to undo the wrong 
which the respondents had done under 
the cover of the interim order of 
Court. In other words, the present peti- 
tioners pray for directing the respon- 
dents to pay into the Levy Sugar 
Price Equalisation Fund the excess price 


this, 





Tecovered by them under the protective; 
cover of the interim order of this Court, 


6. Mr, Vakil who appears on behalf 
of the present petitioners has raised two 
contentions before “us, Hig first con- 
tention is that the Court should exercise 
its inherent jurisdiction to ‘deprive the 
respondents of the undue. advantage or 
benefit which they took under the cover 
of the interim orders of this Court, The 
second contention which he has raised 
is- that Levy Sugar Price Equalisation 
Fund Act, 1976, now requires the respon- 
dents as all other sugar manufacturers 
to deposit into that Fund the “excess 
realisations” made by them, It is not 
in dispute before us that the respondents 
could sell sugar to Union Government, 
to State Government or their nominees 
at Rs, 150/- per quintal only on account 
of the interim order made by this Court 
which had stayed the implementation of 
the controlled price fixed by the Central 
Government at Rs, 124.59 P. But for the 
interim order of this Court, they would 
have been required to sell sugar to the 
Central Government and others at the 
controlled price of Rs. 12459 p. per 
quintal, Therefore, it was only on ac- 
count of the interim order made by this 
Court that they realised per quintal the 
unauthorized ` excess. realisation of 
Rs, 25.41 P, Having taken benefit in the 
aforesaid terms of the interim orders 
made by this Court, they withdrew the 
petitions, Withdrawal of their petitions 
meant that they lost the cause, Every 
order made by a Court must ultimately 
abide by the. final order which the Court 
makes in those proceedings. Since the 
petitions were withdrawn by the respon- 
dents, they stood dismissed, — It, ` there- 
fore, means that the interim orders which 
were made therein not only came to be 
vacated but it also means that if the 
respondents had derived any monetary 
benefit only om - account of the interim 
order .of this Court, they must make it 


good to one who is entitled to claim if 


N 


104: Guj. 


Therefore, -even though the Levy Sugar 
Price Equalisation Fund Act, 1976, holds 
. the field, we are of the opinion that, 
even if that Act was not there, we would 
have exercised our inherent jurisdiction 
to undo the wrong which was done to 
the society by the interim order which 
we made and under which we stayed 
the implementation of the controlled 
price of levy sugar. Such an inherent 
power is indeed found in Section 151 of 
the Civil Procedure Code. So far as 
High Courts are concerned, even apart 
from Section 151 of the Civil Procedure 
Code, we have inherent jurisdiction to 
do all things which are necessary to-be 
{done for the purpose of administering 
justice and working out the rights of 
the parties, The argument 
Mr. Vakil that this is a case which is 
eminently suitable for exercise of in- 
herent jurisdiction of this Court is there- 
fore very well founded. 


Mr. Vakil has presented to us relates to 
the Levy Sugar Price Equalisation Fund 
Act, 1976. Sec, 3 (3) of the Act provides 
as follows: 

“Save as otherwise provided in sub- 
section (4), every producer shall, — 


(a) in the case of an excess realisa- 
tion made before the commencement of 
this Act, within thirty days from such 
commencement, 

(b) in the case of an excess realisation 

made after such commencement, within 
thirty days from the date on which such 
excess realisation was made, 
credit to the Fund, the amount repre: 
senting such excess realisation, together 
with interest due thereon at the rate of 
twelve and a half per cent per annum, 
from the date on which such amount 
was realised by him.” 
Section 3° (3) (a) casts upon the respon- 
dents ‘a clear obligation to credit to the 
Fund the excess amount realised by them 
under the force of an interim order of 
the Court. “Excess realisation” has been 
defined by Section 2. The definition, 
inter alia, reads as follows : 

“axcess realisation”, in relation to 
_ each grade of levy sugar, — 

(i) means the price realised by any 
producer, on the sale of levy sugar of 
such grade, in excess of:— 

(a) the controlled price, or 

- (b) where any fair price 


grade, such fair price, and 
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raised by. 


_ raised before us three 
7. The second aspect of the case which l 


has been- 
fixed by a Court for levy sugar- of such. 


aoe 


(ii) includes any realisation represent- 
ing the difference between the controll- 
ed price and the price allowed by the 
Court by an interim order, if such in- 


/terim order is set aside, whether by the 
Court which made the order or’ ap- 
peal or revision.” 

It is, therefore, clear that when! Sec- 
tion 3 (3) (a) is read with Sec. 2 (b) (ii), 
the respondents are liable: to deposit to 


-the credit of the Fund all excess realisa- 


tions made by them during the [period 
during which the interim order of this 
Court operated. It operated tween 


31st July, 1972, when it was made’ 
this Court and 12th March, 1973, when 
respondents withdrew their writ peti- 
tions. Both the contentions which Mr. 
Vakil has raised are, therefore, well 
founded, 

8..The learned Advente Chan who 
appears on behalf of the respondents has 
contentions in 


by 


reply. 
9, His frst contention is that; such 
miscellaneous proceedings are not | main- 


tainable. According to him, the pre- 
sent petitioners either ought to| have 
filed substantive suits. to recover from 
the respondents excess realisations) made 
by them under the force of the eT 
order of this Court or they ought -to 
have filed substantive writ petitions, He 
has in that behalf invited our attention 
to Section 141 of the Civil Procedure 
Code which provides as follows : | 
“The procedure provided’ in this a 
in regard to suits shall be: followed, 
far as it- can be made applicable, in all 
proceedings in any Court of civil juris- 
diction. 
Explanation : In this séction, the ex- 
pression “proceedings” includes proceed- 
‘ings under Order IX, but does not in- 
clude any proceeding under Article 226 
of the Constitution.” 


Nòw,, the Explanation to | Sec- 
tion 141 was added in 1976. Ac- 
cording to the learned Adyocate- 


General, since the Explanation expressly 
excludes petitions under Article 226 of 
the Constitution, it cannot be invoked 
for the purpose of instituting such mis- 
cellaneous proceedings to recover the 
excess realisations, It is no doubt true 
that Explanation to Section 141 was 
enacted for the'first time in 1976 and 
that it was not in existence on the. date 
when the present Civil App cations ` 
were filed. He has further argued that 
evén- when there was no Explanation’ to 
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. Section, 141, the decisions . rendered by 
the Supreme Court and some of the 


High Courts took.the view that Sec, 141 _ 


did not. apply to . proceedings . under 
- Article 226 of the Constitution, We as- 
sume that the argument 
learned Advocate General is correct, 
Even then it does not come in our way. 
What the present petitioners require us 
to do is to enforce our interim orders... 
made in Special Civil Applications (sic). 
Therefore, irrespective of whether Sec- 
tion 141 applies to writ petitions or not, 
we think that we have the inherent juris- 
diction to undo the wrong done to the 
petitioners and to set it right, The first 
part of the argument raised by the learn- 
ed Advocate General, therefore, fails 
‘land is rejected. f 


10. The second part of his argument 
is that after having decided the writ 
petitions, this Court has become functus 
officio and cannot make any order, In 
our opinion, this is a wrong way of look- 
ing at the problem. Every: Court be- 
comes functus officio after it decides a 
case except for the purpose of reviewing 
its decision where it is moved for review. 
To say that the Court becomes functus 
officio only means that the ‘Court cannot 
reopen the same controversy and cannot 
redecide the matter. The doctrine of 
functus officio does not go-to the extent 


or to the society, it cannot be undone 
er the dispute between the par- 





officio, no one can over-reach 
the Court. He has: indeed asked us the 
‘\following question: , 

If Section 141 is not applicable to the 
instant case, under what provision of 
law can the Court entertain this miscel- 
laneous proceedings? 

We have already stated that the- power 
of the Court to undo a wrong resulting 
from an interim order does not depend 
upon Section 141 or Section 151 of the 
Civil Procedure Code.- Therefore, the 
wrong which was done to the society by 
our interim order can always be undone 
by. us in exercise of our inherent: juris- 
diction and when we do so, we cannot 
be faced with the question of having 
become functus officio, The first conten- 
tion raised by the learned Advocate 
General, therefore, fails and is rejected. 


11, The next. argument which he has 
raised. is that. the Supreme Court in The 


. Union. of India. v; Sahkari Khand- Udyog Mandli Ltd, 


raised by the. 
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Anakepalle Co-operative Agricultural & 
Industrial Society Ltd. v, Union of. India, 
AIR 1977 SC 2041, has held that sub- 
sections (4) and (5) .of Section 3 do not 
apply to a case in which interim order 
made. by a Court has already come to 
an end as a result of the termination of 
the final proceedings before the commen- 
cement of. the Act, Sub-section (4) of 
Section 3 reads as follows: 

‘3 (4). Where, by virtue of any in- 
terim order_made by any Court, whether 
before or after the commencement. ' of 
this Act, — . 

(a) amounts representing the difference 
between the controlled price and price 
allowed by any Court by an order made 
in this behalf, have been, or are requir- 
ed to be, — l 
. (i) kept with the producer himself, 
òr i . 

(ii) kept deposited with, or in the 
custody of, any Court, or 

(iii) kept deposited with, or in the 
custody of, any Government, bank, au- 
thority or other person; or 

(b) any amount in excess of the con- 
trolled price has been collected and kept 
by the producer under the cover of an 
guarantee given in pursuance of ch 
order, 
it shall not be necessary to credit such 
amounts to the Fund so-long as the Court 
which passed the interim order does not 
so direct”, 

Sub-section (5) of Section 3 reads as fol- 
lows : 

“3 (5). Where, in pursuance of an in- 


terim order referred to in sub-sec. (4), 
any amount 


representing the difference 
between the controlled price and the 
interim price allowed by the Court is,— 

(a) held by any producer either with 
himself or with any other person or with 
any Court, Government, . bank or other 
authority, or 

(b) collected and kept by the pro- 
ducer under the cover of any guarantee, 

such producer shall, on the final dis- 
posal of the -proceedings of the Court. 
aforesaid, or in any Court of appeal or 
revision, credit such ~ amount, to the ex- 
tent it ‘represents- any excess realisation 
to the Fund.” 
In Anakepalle’s case (supra), the Supreme 
Court has indeed held that sub-secs, (4) 
and (5). of Section 3 operate in case 


. Where an interim order made by a 


Court is au ing at the date of | the 
commencement of the Act or is subse- 


t 
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quently made, Section 3 (4) and (5) 
carve an exception and relieve the pro- 
.ducer from the obligation to credit the 
amount af excess realisations to the 
Fund within the period specified and 
postpone this obligation to the point of 
time when the Court which has passed 
the interim order so directs or the pro- 
ceedings before the Court finally come 
to an end, Section 3 (4) and (5) can 
have no application where an interim 
order made by a Court already came to 
an end, as a result of final disposal of_ 
of the proceedings, before the commence- 
ment of the Act, à 

12. As held by the pecans. Court, - 
|sub-sections (4) and (5) of Section 3 
cannot be brought into play or relied 
upon. in these cases because they do not 


apply to proceedings which were taken 
to final conclusion before the 














shortly making, we are not relying upon 
sub-sections (4) and (5) of Section 3, We 
rely upon sub-section (3) of Section 3 
which requires a producer to credit to 
the Fund. all excess realisations made 
by him, Therefore, though the argu- 
ment advanced by the learned Advocata 
General that sub-sections (4) and (5) of 
Section 3 do not apply to this case is 
correct, we are unable to uphold the 
final submission made by him because 
this case clearly falls under sub-sec, (3) 
of Section 3, 


‘18. The last argument which has been 
advanced by. the learned Advocate Ge- 
neral is that the excess amounts realised 
by the respondents under the cover of 
the interim order of this Court are not 
an “excess realisation” within the mean- 

- ing of Section 2 (b) (ii) which wè have 
referred to above, According to him, the 
interim order must have been set aside 

either by the Court which made it or by 
the appellate or revisional Court, Accord- 

| ing to him, in.the instant case, the in- 
terim order was not set aside by -this 

‘Court or by any one else, It merely 
ceased to be operative when ‘the 'respon~ 

‘dents withdrew their petitions, According 
to him, therefore, unless the present 
petitioners show that the interim order 
was set aside by this Court or by the 

` Supreme Court, what they realised under 

the force of that order cannot be said 
to be an excess realisation. We are not 
impressed by the argument- raised: by 
the Iearned Advocate) General, An im 


_ Union of India v, Sahkari Khand Udyog Mandi Ltd, 


ALR. 


terim order can be said to have been 
‘set aside’ when it is expressly set aside 


or by necessary implication when. -iË 
ceases to be operative particularly in a 
case where the substantive petition | has 
been withdrawn, The expression (se 
aside” used in Section 2 (b) (ii) m 
that- the interim order has come to an 
end or has become inoperative, There- 
fore, what the respondents realised under 
the cover of the interim order of | this 
Court was an excess- realisation, 
third and the last argument’ raised| by 
the learned Advocate General, therefore, 
fails and is rejected, 


14. Before we part with the case; we 
would like to make a brief | e to 
the two decisions of the Supreme Court. 
The first decision is in The | Newabganj 
Sugar Mills Co; Ltd,'v, The; Union of 
India, AIR 1976. SC 1152, A similar 
question arose in that case {before | the 
Levy Sugar Price Equalisation Fund) Act, 
1976, was passed, Even under those 
circumstances, the Supreme Co en- 
forced the interim order made by Allaha- 
bad High Court under the cover of which 
the sugar manufacturers had fecoterod 
higher price in respect of levy sugar than 
the controlled price, We may state! that 
it was in pursuance of this decision of 
the Supreme Court that The Levy Sugar. 
Price Equalisation Fund Act, 1976, was 
passed by Parliament, ` 


15. After the Act was passed, it 
came to be interpreted by the Supremes 
Court in Anakepalle’s case (AIR, 197? 
SC 2041) (supra) in which the Su e 
Court, inter alia, held that sub-ss, (4) and 
(5) of Section 3 of’ that Act are not ap- 
plicable to those cases which came to a 
final termination before that Acti cama 
into force. We have reproduced the re- 
levant provisions of the Act, Sub-sec, (3) of 
S. 3 of that Act applies to “excess realisa- 
tions” made by a sugar- |mańufat 
before that Act came into force an 
to which the interim omer ceased 
operative, | 


16. In this view of the SIMS the 
petitioners are entitled to a -direction 
from this Court requiring the respon- 
dents to credit to Levy Sugar Pri¢e Eq- 
ualisation Fund the amounts in question. 


17. All the petitions are, therefore, 
granted, Respondents are! directed to 
credit to Levy Sugar Price - Equalisation 
Fund the difference between the control- 
led price of Rs, 124.59 P, ‘and the price 
per ey them in eper ae ee 
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sugar sold by them to. Union Govern- . 


ment, State Government or their nomi- 
nees between 3ist July, 1972 to 12th 
March, 1973, They shall also credit to - 
that. Fund interest ` at the rate of 124% 
per annum on all “excess realisations” 
made by. them, The interest shal) run 
from the date or dates on which they 


made the excess realisation oer excess - 


realisations, The respondents shall be at 
Hberty to credit to the Fund the afore- 
said amounts within a period of three 
months, If they fail to do so, the orders 
‘madé herein shall be executed as if 
they are decrees of the Court, There 
shall be no order as to'costs of all these 
petitions, 

Petitions allowed, 
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S, H. SHETH AND S. L, TALATI, JJ. 
Trustees ‘of Bai Smarth Jain Shvetam- 
bar Murtipujak Gyanoddhaya Trust and 


others, Petitioners v, State of Gujarat 


and another, Respondents, ` 

Special Civil Appln, No, 695 of 1977, 
D/- 17-4-1980, 

(A) Land Acquisition Act (1 of 1894), 
Secs. 48, 36, 16, 17 — Withdrawal from 
acquisition — Possession ‘of land not 
taken by Government — Land not ren- 
dered permanently unfit for use to 
which it was put — Withdrawal not in- 
valid — Withdrawal ordered after lapse 
of 20 years — Immaterial, when order is 
not perverse or mala fide, 

Where the order of withdrawal from 
acquisition was in respect of the land of 
which possession was admittedly not 
taken nor was it shown that it had be- 


come permanently unfit for being used 


for the purposes it was used prior to the 
commencement of acquisition, none of 
the exceptions under Section 48 (1) would 
be attracted. Therefore the withdrawal 
would be valid. Further the mere lapse 
of 20 years between the notification 
under Section 6 and the order of with- 
‘ drawal would not make the order in- 
valid when there is no material to show 
that the order is perverse or mala fide 
or that the order was collusive etc, 
. (Paras 4, 6, 7) 
Even if the withdrawal results in in- 
fury to the concerned. person, he has a 
fight to file a civil suit for saa Jacl or 
compensation. i 
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The expression ‘to withdraw from the 
acquisition of any land of which posses- 
sion has not been taken, used in Sec- 
tion 48 has reference to Secs, 16 and 17. 
It is under Section 16 that the Collector 
after making award under Section 11 - 
takes possession of the land, If posses- 
sion has been taken under - Section 16, 
the owner of the land is divested of his 


‘title and the title vests in the Govern- 


-ment absolutely free from all encum- 
brances. Under such circumstances, the ` 
Government by simply withdrawing 
from acquisition cannot divest of its 
title and return it to its original owner. 
Therefore, the concept of possession 
having not been taken as expressed in 
Section 48 appears to have reference to 
the divesting and vesting: of title or has 
reference to the transfer of title from 
the original owner to the State Govern- 
ment, Section 17 provides for the same 
situation and comes into play where 
urgency clause has been applied, AIR 
1966 SC 1593 and AIR 1970 SC 1576 and 
AIR 1975 SC 1767,-Rel. on, (Para 8) 
(B) Land Acquisition Act (1 of 1894), 
Section 48 (1) — Withdrawal from ac- 
quisition of part of land — State Gov- 
ernment is competent, provided it has 
not taken possession of that part, (1937) 
41 Cal WN 437, am 1952 Cal 870, Fol- 


lowed. (Para 15) 
Cases Referred : : Chronological Paras 
‘AIR 1975 SC 1767 . il 
AIR 1966 SC 1593. 9 
AIR 1970 SC 1576: (1970) 2 SCC 149 10 
AIR 1952 Cal 870 . 14 
(1937) 41 Cal WN 437 13 


K. C. Shah, for Petitioners; C, K. 
Takwani, Asstt, Govt, Pleader, for Re- 
spondents. 

S. H. SHETH, J.:— The petitioners are 
the owners of city Survey Nos, 1559, 
1560, 1561, 1562, 1563, 1564, 1565, 1567- 
Part and 1574-Part situate in Kalupur 
Ward in the city of Ahmedabad, Some 
of these survey numbers had super- 
structures standing on them, On 30th 


. May, 1957, the Government of Bombay 


issued a notification under Section 4 of 
the Land Acquisition Act for the acqui- 
sition of. these lands, The publie pur- 
pose which was stated in the notifi- 
eation was that they were required for 
a municipal play-ground, On-13th March 
1958, notification under, Section 6 was 
issued. Land Acquisition Officer made 
award of compensation on 30th June, 
1963, Thereafter there was a reference 


te . the City Civil Court at Ahmedabad 
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under Section 18 of the Act. The City 


Civil Court enhanced the compensation ` 


awarded by the Land Acquisition Officer. 
The award made by the City Civil 
Court at Ahmedabad was challenged by 
the State Government in this High Court 
This Court allowed the appeal and modi- 
fied the award, On ilth October, 1960 


. and 12th November, 1962, the State Gov- 


ernment took possession of the lands in 
question except that of Survey Nos. 1559, 


` 1560, 1561, 1562 and 1565-Part. The pos- 


session of the above-noted survey num- 
bers could not be taken because tenants 
occupying those survey ‘numbers filed 
suits in the City Civil Court at Ahmeda- 
bad which were ultimately dismissed by 
the Court, Thereafter writ petitions 
were filed in this Court by the tenants. 
However, those writ petitions were ulti- 
mately withdrawn. Thereafter the State 
Government on 5th February, 1977 made 
an order withdrawing from the acquisi- 
tion of the aforesaid survey numbers of 
which possession was not taken, On 19th 
February, 1977 that notification was pub- 
lished. 

2. It is that notification which is chal- 
Jenged in this petition, ar. y 

3. The first question which has been 
raised by Mr, Shah who appears on be- 
half of the petitioners is that under Sec- 
tion 48 of the Land Acquisition Act, 
1894, the State Government cannot with- 
draw from acquisition of the aforesaid 
survey numbers of which possession has 
not been taken, Sub-section (1) of Sec- 
tion 48 provides as follows: 


“Except in the case provided for in 
Section 36, the Government shall be at 
liberty to withdraw from the acquisi- 
tion of any land of which possession has 
not been taken,” 


4. This provision makes it abundantly 
clear that except in two cases the State 
Government is at liberty to withdraw from 
the acquisition of any land. Under sub- 
section (1) of Section 48, the State Gov- 
ernment cannot withdraw from the ac- 
quisition of any land of which possession 
has been taken. Secondly, under proviso 
o Section 36, it cannot withdraw from 
the acquisition of ‘a land which has be- 
come permanently unfit to be used for 
the purpose for which it was used im- 
mediately before the commencement of 
the acquisition. The petitioners have 
made no averments in this petition fo 
show that the survey numbers from the 


acquisition of which the. State Govern- 


ment -has withdrawn have become per- 


_tion is either perverse or mala fide 


l 
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manently unfit for being used for | the 
purpose for which they were used prior 
to the commencement of their acquis 
tion. Therefore, Section 36 does not hit 
the impugned notification. It is an! ad- 
mitted fact that the State i ona 
has not taken possession of the aforesaid 
survey numbers. Therefore, the second 
exception to the rule which ;sub-sec| (1) 
of Section 48 lays down does not come 
into play in the instant case. It is, there- 





fore, clear that under sub-section (1) off . 


Section 48, the State Government! can 
withdraw from the 
city survey numbers which have been 
specified in the notification published o 
19th February, 1977, 

5. Mr. Shah who appears on behalf of 
the petitioners has argued that it is not 
open to the State Government to with- 
draw from acquisition after.a la of 
about 20. years from the date of the is- 
suance of notification under Section 4, 
There is nothing in sub-section (1) of 
Section 48 which supports the conten- 
tion raised by Mr. Shah, > 


6. Mr. Shah has further ‘argued that 
the impugned withdrawal from the ac- 
quisition is mala fide in character and is 
intended to cause injury to the peti- 
tioners. Though the petitioners have 
used in the petition such expressions as 
“oblique motive”, “perverse”, and col- 
lusive’, they have not stated facts to 
show how the impugned withdrawal 
from the acquisition is either collusive, 
mala fide, perverse or how the State 
Government has resorted to' oblique mo- 
tive so as to over-reach the law. ab- 
sence of any pleadings on this aspect, i 
is difficult for us to entertain the! plea 
raised by Mr. Shah orally at the bar. All 
the aforesaid expressions have been) used 
in the petition in the context of the 
lapse of a period of over 20 years be- 
tween the date on which notification 
under Section 4 was issued ‘and the date 
on which the impugned withdrawal was 
notified. A mere passage of time can- 
not help Mr, Shah in establishing that 
the impugned withdrawal from acu. 
or is 
otherwise collusive or has been resorted 
to for- oblique motive, 





7. So far as the injury. to A 
of the petitioner is concerned, sub-sec- 
tion (2) of Section 48 provides an ample 
remedy to recover damages or compen- 
sation for the injury suffered. It is. un- 
fortunate that the application which the 
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petitioners have made to the Land Ac- 
quisition Officer for compensation under 
sub-section (1) of Section 48 has. been 
rejected by him. The petitioners. have a 
right to file a civil suit to recover com- 
pensation or damages.and we are told 
that the petitioners have done it, There- 
fore, the first contention which Mr. Shah 
has raised is without any substance and 
is rejected. 


8. It is necessary in this context to 
note that the expression “to withdraw 
from the acquisition of any land of 
which possession has not been taken” 
used in Section 48 has reference to Sec- 
tion 16-and Section 17, It is under Sec- 
tion 16 of the Land Acquisition Act that 
the Collector after making an award 
under Section 11 takes possession of the 
land. It is applicable to the instant case. 
Section 16 provides as follows: 

“When the Collector has made an 
award under Section 11, he may take 
possession of the land, which shall 
thereupon vest absolutely in the Govern- 
ment, free from all encumbrances.” 

If possession has been taken, then by 
virtue of the provisions of Section 16, 
the owner of the land is divested of his 
title and the title to the land vests in 
the Government absolutely free from all 










encumbrances, Under such circum- 
ances, the Government by simply 
withdrawing from acquisition cannot 


divest of its title and return it to its ori- 
ginal owner. Therefore, the concept of 
possession having not been taken as ex- 
pressed in Section 48 appears to have 
reference to the divesting and vesting of 
title or has reference to the transfer of 
title -from the original owner to the 
State Government. Section 17 provides 
for the same situation. It comes into 
play where urgency clause has been ap- 
plied and possessidn has been taken be- 
fore making an award under Section 11. 


9. In the State of Madhya Pradesh v.- 


Vishnu Prasad Sharma, AIR 1966 SC 
1593, the Supreme Court has observed 
that “......... it is always open to Govern- 


ment to rescind a notification under Sec- 
tion 4 or under Section 6, and with- 
drawal under Section 48 (1) is not the 
only way in which a notification under 
Section 4 or Section 6 can be brought to 
an end. Section 48 (1) confers a special 
power on Government of withdrawal 
from acquisition without cancelling the 
notifications under Sections 4 and 6, 
provided it has not taken possession of 
the land .covered by the notification 
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The Supreme Court 
has further observed that it is open to 
the Government to cancel the notifica- 
tions issued under Sections 4 and 6 by 
virtue of its power under Section 21 of 
the General Clauses Act. Section 48 (1). 
is. a special provision for those cases 
where proceedings for acquisition have 
gone beyond the stage of the issue of 
notice under Section 9 (1) and it pro- 
vides for payment of compensation 
under Section 48-(2) read with Sec 48 
(3). The Supreme Court, therefore, re- 
jected the argument that without an 
order under Section 48 (1), the notifica- 
tion under Section 4 must remain out- 
standing, 


10. In Lt. Governor of Himachal Pra- 
desh, (1970) 2 SCC 149: (AIR 1970 SC 
1576), the Supreme Court has observed 
that “by a notification under Section 21 
of the General Clauses Act, the Govern- 
ment may cancel or rescind the notifica- 
tions issued under Sections 4 and 6 of 
the Land Acquisition Act, But the power 
under Section 21 of the General Clauses 
Act cannot be exercised after the land 
statutorily vests in the State Govern- 
ment.” 24 


11. In Balwant Narayan Bhagde v. 
M. D. Bhagwat, AIR 1975 SC 1767, the 
Supreme Court has observed: “It is well 
settled that after possession of the land 
forming the subject-matter of acquisi- 
tion has been taken in accordance with 
Section. 16 or 17 (1) of the Act, the land 
vests in the Government and the Gov- 
ernment or any authority is not at 
liberty to withdraw from acquisition of 
any land of which possession has been 
taken.” The Supreme Court has further 
observed that possession referred to in 
Section 48 (1) is actual possession and 
not symbolical possession. It has also 
been observed in that decision that even 
if the tenant entered upon the land and’ 
resumed possession of it the very next 
moment after the land was actually 
taken possession of and became vested 
in the Government, such act on. the part 
of the tenant did not have the effect of 
obliterating the consequences of vesting. 

12. The next contention which Mr. 
Shah has raised is that under sub-sec- 
tion (1) of Section 48, it is not open to 
the State Government to withdraw from 
the acquisition of a part of the land 
which formed the ‘subject-matter of ac- 
quisition. So far as Section 48 is con- 
cerned, there is nothing in that section 
which provides that withdrawal from a 
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‘Indeed possession of the 
part from which the State Government 


withdraws from acquisition must not. 


have been taken, ; 

13, In the Secretary of State for 
India in Council v, Mahip Sha, (1937) 41 
Cal WN 437, it has been observed by a 
Division Bench of that Court that there 
is nothing in Section 48 of the Land Ac- 
quisition Act to suggest that the acquir- 
ing authority cannot acquire only a por- 
tion of the land in respect of which 
_ notice was issued under Section 9 of the 
Act and that it cannot abandon its in- 
tention to acquire another part of it, 

14, In Naba Kumar Seal v. State of 
West Bengal, AIR 1952 Cal 870, the 
fearned single Judge of the Calcutta 
High Court has observed that before 
actual possession is taken, the Govern- 
ment is at liberty under Section 48° to 
withdraw from the acquisition. It is also 
open to the Government, according to 
the learned. Judge, to release portions of 

land from acquisition, 

15, In view of the provisions of sub- 
` section (1) of Section 48 to which we 

have made reference, we see no reason 
to depart from the view expressed by 
the Calcutta High Court in the above- 
noted two decisions. In our opinion, 
under Section 48, it is within the power 
of the Government to withdraw from 
the acquisition of a part of land provid- 
ed it has not taken possession of that 
art. The second contention raised by 

. Shah, therefore, fails and is rejected. 

16. These are the only contentions 
which -Mr. Shah has raised before us, 

Since we find no substance in any of the 

two contentions, the petition fails and is 
dismissed, 
17. Rule is discharged with no order 


as to costs, i 

Petition dismissed, 
AIR 1981 GUJARAT 110 
A. M. AHMADI, J. 


M/s, Sohal Engineering Works, Bhan- 


dup, Bombay, Petitioner v. Rustam Je. 


hangir Vakil Mills Co. Ltd., Ahmedabad, 
Opponent, `. 

Civil Revn, Appin. No, 1107 of. 1979, 
D/- 3-4-1980." 


fAgainst order of K, G. Shah, Judge, 7th 
City Civil Court, Ahmedabad, D/- 19- 
7-1979. 
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part of the land under acquisition can- 
` not be made. 





“Directly and substantially in 
S. 10 would apply only if whole of. 


ject-matter in both suits is identical and 
not merely one of niany issues im two 
suits is identical, 

The key words in Section 10 are4 “the 
matter in issue is directly and substan- 
tially in issue” in the previously institut- 
ed suit: The words “directly and sub- 
stantially in issue” are used in tra- 
distinction to the words “incidentally or 


collaterally in issue”, That means that 
Section 10 would apply only if there is 
identity of the matter in issue in) both 
the suits meaning oo, that the whole 
of the subject-matter in both the. pro- 
ceedings is identical and not merely one 
of the many issues which arise for deter- 
mination in the two suits;; That, how- 
ever, does not mean that all the issues 
must be identical, that is, the subject- 
matter need not be the same in every 
particular, To that extent, Section 10 
differs from Section 11 , which engrafts 


- the doctrine of res judicata, Under Sec- 


tion 11 even if one of the two issues is 
common to both the suits,: the décision 
on that issue would operate as judi- 
cate in any suit subsequently decided 
between the same parties so. far as that 
issue is concerned, That iis why the 
working test is that if by the decision in 
the previously instituted suit the subse- 
quent suit would fail as a | whole the | 
principle of res judicata, the subsequent . 
suit must be stayed, S. 10,is mandatory 
in character, It. is, however, a question 
of fact to. be gathered from the pleadings 
of the two suits as to whether the mat- 
ter in issue in the subsequently a oa 
ed suit is directly and substantially in 

issue in the previously instituted jsuit. 
. (Paras 13, 14) 


-In the present case, the, plaintiff-com- 
pany placed an order with the defen- 
dant-firm for the manufacture of certain 
machines to be installed at its factory. 
The defendant-firm accepted the order. 
and received advance payment. There- 
after, , the defendant-firm informed the 
plaintiff-company that the ‘machines 
“were ready for despatch and asked for 
balance payment within a, certain| period 
on failure of which the machines! would 
be diverted to some other. party,! The 
plaintiff-company apprehending that the 
threat: might come true, filed a [suit to 
restrain the defendant-firm from divert- 
ing the machines to any third party, 
During the pendency. of this suit, as 
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machines were. not delivered to the 
plaintiff-company, another suit was filed 
on the basis of. the very same contract 
to recover certain amount by way of 
damages from ‘the defendant-firm, 


Held that in the facts and circum- 
stances of the two suits, it cannot be 
said that the subsequently instituted suit 
ought to. be stayed, (Para 14) 

In the present two suits the parties 
were the same and both the suits arose 
‘out of the very same contract, The scope 
of the first suit was, however, limited in 
that the endeavour of the plaintiff in 
that suit was to restrain the defendant 
from committing a breach of the contract 
That suit, therefore, clearly arose under 
the contract, Once . the contract was 
established and there was a reasonable 
apprehension of the contract being 
broken, the plaintiff was entitled to re- 
quest the Court: to restrain the defen- 
dant-firm from committing a -breach of 
-the contract. The subsequently institut- 
ed suit, however, proceeded on the basis 
that the defendant was guilty of non- 
performance of the ccentract “and, there- 
fore, the plaintiff-company was entitled 
to damages, (Para 14) 


What the plaintiff was to prove in the _ 


first suit was merely the existence of the 
contract and the alleged apprehension of 
breach thereof, In the subsequent suit 
the plaintiff was to prove not only the 
existence of the contract but failure on 
the part of the defendant-firm to per- 
form its part of the contract and to 
establish its right to claim damages from 
the defendant-firm and to prove the 
quantum of damages. Strictly speaking, 
therefore, the field of controversy of the 
~two suits cannot be said to be so identi- 
cal that the decision of the former suit 
would conclude the subsequent suit on 
the doctrine of res judicata, Even if the 
plaintiff-company failed to prove in the 


former suit the alleged apprehension and | 


the suit was dismissed on that ground, 
the subsequent suit based. on actual 
breach of contract would oe survive, 
i . (Para 14) 
(B) Civil P. C. (5 of- 1908), S. 151 — 
Inherent powers — Two suits between 
same parties — Common question arising 
between very same parties — Court has 
inherent power to direct two suits to be 
tried together, AIR 1961 Guj 92, Disting; 
AIR 1957 Pat 124, AIR 1960 Andha Pra 
75 and AIR 1962 SC 527, , Rel. on, 
_ (Paras 15, 16) 
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Cases- Referred : Chronological Paras 
(1968) Second Appeal No, 74 of 1961, D/- 
‘24-10-1968 (Guj) 15 
(1963) Civil Revn, Appin, No, 504 of 


- 1963, D/- 20-8-1963 (Guj) - 16 


AIR 1962 SC 527: 1963 All LJ 169 11, 16 


AIR -1961 Guj 92: 2 Guj LR 179 15 
AIR -1960 ‘Andh Pra 15 l 15 
AIR 1957. Pat 124 15 
AIR 1954 Punj 113 10 
AIR 1953 Bom 117 i 8 
AIR 1942 Bom 314 y, 13 
AIR 1940 Mad 7- 9 


‘S. K. Zaveri, for Petitioner; B, S, Tri- 
vedi, for Opponent. 

ORDER :— By this application 
the original defendant challenges the 
order passed by the learned’ Judge in- 
‘the City Civil Court (Seventh Court), 
Abmedabad, whereby he instead of stay- 
ing the subsequently instituted suit un- 
der Section 10 of the Code of Civil Pro- 
cedure directed that the subsequently 
instituted suit should be tried and de- 
cided along with the previously institut- 
ed suit, The facts giving rise to the pre- 
sent revision application in a nutshell 


- are as under, 


2. The plaintiff, Rustom Jehangir Vakil 
Mills Company Limited, placed an order 
with the defendant for the manufacture 
of three roll calender machines to be 
erected and installed at the defendant’s 
cost at ‘its factory on or before 31st 
March, 1974, The Sales Manager of the 
defendant-firm accepted the order at 
Abmedabad .and received a cheque for 
advance payment from the plaintiff-com- 
pany. Undér the contract the price was 
fixed at Rs. 3,10,000/- less 5 per cent dis- 
count. The advance payment was made 
to the extent of 30 per cent of the price, 
that is, Rs. $8,350/-, The order was con- 
firmed in. writing on 13th November, 
1973. Thereafter, in the month of Jan- 
uary, 1974, the plaintiff-company in- 
quired about, the progress in the manu- 
The machines 
were not manufactured according to the 
time schedule and could not be deliver- 


-ed to the plaintifi-company up to 31st 


March, 1974 and hence the defendant- 
firm sought extension of time, The 
plaintiff-company agreed to the exten- 
sion of time without prejudice to its 
right to claim additional discount for the 
defendant’s failure to deliver the ma- 
chines‘on or before the dead-line. — It 
appears that thereafter the defendant- 
firm’ by its Tetter dated 15th September, 
1974 informed the plaintiff-company' that 
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the machines were ready. for inspection 
and despatch and asked for payment of 
Rs, 3,21,000/- less the advance payment 
of Rs. 88,350/- within eight days from 
the receipt of the invoice. The plaintiffs 
were also informed that if they failed to 
make payment and take delivery of the 
machines within eight days from the date 
of invoice, the machines shall be divert- 
ed to some-other party and the plaintiff 
will have to wait for another six months 
for the machines and would also be re- 
quired to pay according to the prevail- 
ing rates, Immediately on receipt of this 
letter, the Sales Manager. and Account- 
ant of the defendant-firm was contacted 
and was informed that it did not -behove 
the defendant-firm to act in this high- 
handed manner more so after the plain- 
tiff-company had agreed to the extension 
of time, The negotiations were not fruit- 
ful, and, therefore, the plaintiff-company, 
apprehending that the defendant-firm 
may divert the machines as threatened 
by its letter, filed Suit No, 2558 of 1974 
to restrain the defendant-firm, its part- 
ners and employees from diverting the 
three roll calender machines manufac- 
tured for the plaintiff-company to any 
third party. In this suit the defendant- 
firm entered an appearance and filed a 
contesting written statement at Ext, 13. 
It appears that during the pendency of 
this suit, as the machines were not deli- 
vered to the plaintiff-company, another 
Suit No. 3429 of 1976 was filed on the 
basis of the very same contract to re- 
cover an amount of Rs, 4,00,000/- by way 


of damages with 17 per cent per annum - 


interest and costs from the defendant- 
firm. The defendant-firm has contested 
this suit by its written statement, Exhi- 
` bit 14, While these two suits were pend- 
ing in the City Civil Court at Ahmeda- 
bad, it appears that in the subsequently 
instituted suit, a Chamber Summons was 
taken out by the plaintiff-company,. Ex- 
hibit 15, for an order or direction that 


both the suits be consolidated and evi- .. 


‘dence be recorded in either of the two 
‘suits. Initially the learned Judge in the 
City Civil Court passed an order of 
amalgamation of the two suits in the ab- 
sence of the learned advocate for the 
defendant-firm. However, subsequently 
the learned advocate for the defendant- 
firm appeared and gave an application, 
Exhibit 35, to set aside the ex parte 
order and to dispose of the Chamber 
Summons on merits after giving him an 
opportunity to contest the same, The 
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learned Judge -in the City -Civil Court 
heard the learned advocate for the de- 
ffendant-firm and ultimately passed the 
very same order directing the amalgama- 
tion of the two suits which were d- 
ing before him between the same par- 
ties, It may also be mentioned that on 

the very same day the defendant-firm 
had taken out a Chamber S ons 
praying that the subsequently instituted 
suit be stayed under Section 10 of the 
Code of Civil Procedure. ‘The’ learned 
trial Judge rejected that application 
made at a belated stage on the ground 
that since he had acceded to the plain- 
tiffs request for consolidating the two 
suits, there was no question of staying 
the subsequently instituted suit, |These 
orders passed by the learned trial Judge 
are the subject-matter of challenge in 
this Revision Application, i 


3. Both the suits have been ins 
by the opponent herein and th are 
against the petitioner-firm. They, arise 
out of the very same contract for the 
manufacture - and supply; of three roll 
calender machines by the defendant- 
firm. The first suit was instituted 
by the plaintiff-company as it was ap- 
prehended that the defendant-firm was 
likely to divert the three ; roll calender 
machines manufactured in! pursuance of 
the contract between the parties to a 
third party instead of delivering and in- 
stalling them at the premises of the 
plaintiff-company as per; the contract. 
The three roll calender machines, it ap- 
pears, are not easily available in the 
market and as the plaintiff apprehended 
that they will have to wait for a consid- 
erably long time if the machines bre di- 
verted as threatened by the defendant- 
firm, the plaintiff-company ee 
Suit No, 2558 of 1974 with a view to 
preventing or restraining the defendant- 
firm from _ carrying out the threat, : 
instituting’ the said suit the plaintiff- 
company desired to prevent the defen- 
dant-firm from committing the threaten- 
ed breach of the contract: The | subse-. 
quent Suit No. 3429 of 1976 was insti- 
tuted when it was realised that notwith- 
standing the injunction granted by the 
Court in the previously instituted suit, 
the defendant-firm was not ready and 
willing to perform its part of th con- 
tract and hence there was no option for 
the plaintiff-company but to Ben 
ages for non-performance of t 
tract from the, defendant-firm, 
amount of damages worked out 





tituted 





dam- 
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plaintiff-company came to Rs, 5,75,258/- 
but the claim was restricted to Ru- 
pees 4,00,000/- in the relief clause of the 
suit, It is, therefore, clear from the 
aforesaid facts that both the suits arose 
out of the very same contract. In the 
first suit the plaintiff came to Court con- 
tending that there was a subsisting con- 
tract and that it was apprehended that 
the defendant-firm, a party to the con- 
tract, was likely to commit a breach of 
the contract. To restrain the ‘defendant- 
firm from so doing, the plaintiff-company 
instituted the suit for an injunction not 
to divert the machines to a third party. 
The subsequently instituted suit is based 
on the allegation that the defendant- 
firm has failed to honour its commit- 
ments under the contract” and as the 
plaintiffi-company cannot wait indefinite- 
ly for the due performance of the con- 
tract by the defendant-firm, it is en- 
titled to damages from the latter for 
non-performance of the contract. Ac- 
cording to the plaintiff-company the esti- 
mated damages work out to Rs, 5,75,258/- 
but they have chosen to restrict the 
claim to Rs. 4,00,000/- only. It is, there- 
fore, clear that the reliefs claimed in the 
two suits by the plaintiff-company arise 
out of the contract reached by the par- 
ties as pleaded in the respective plaints. 
In both the suits, therefore, the plain- 
tiff-company will have to prove the con- 
tract as pleaded in the plaints if the 
same becomes necessary having regard 
to the contentions taken in the respective 
written statements filed by the defen- 
dant-firm. © In the previously instituted 


suit the question to be considered by the. 


Court will be whether in the facts and 
circumstances of the case there was a 
reasonable 
dants committing a breach of the con- 
tract and if yes, whether the plaintiff- 
company was entitled to restrain it from 
so doing. In the subsequently instituted 
suit the question which will arise for 
consideration will be whether the defen- 
dant has been guilty of non-performance 
of the contract and if yes, whether the 
plaintiff-company is entitled to claim 
damages for failure of the defendant- 
firm to perform the contract. In the sub- 
sequently instituted suit evidence re- 
garding the quantum of damages will 
also have to be led by the plaintiff-com- 
pany, 


4, Mr. Zaveri, the learned advocate 
for the defendant-firm, however, invited 
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apprehension of the defen- ~ 


my attention to the averments made in, 
paragraph 10 of the plaint of Suit No. 
2558 of 1974. In the said paragraph the 
plaintiff-company has averred as under: 
“The plaintiff further states that there 
exists no standard for ascertaining the 
actual damage that would be caused by 
non-performance of the contract by the 
defendant-firm and that the breach of 
the contract cannot be adequately re- 
lieved by compensation in money.” 
From this averment made in para- 
graph 10 of the plaint of that suit, it 
was urged by Mr. Zaveri that according 
to the plaintiff-company itself, having 
regard to the very nature of the contract 
it was not possible to ascertain the quan- 
tum of damages in the event of non- 
performance of the contract.by the de- 
fendant-firm. He submitted that in the 
subsequently instituted suit the plaintiff- 
company has claimed a substantial 
amount of Rs. 4,00,000/- by way of dam- 
ages which;. in other words, argued Mr. 
Zaveri, means that it is possible to deter- 
mine the amount ‘of compensation or 
damages for non-performance of the con- 
tract, a statement which is quite con- 
trary to and inconsistent with the aver- 


‘ments in paragraph 10 of the plaint of 


the earlier suit. It was, therefore, sub- 
mitted by the learned counsel for the 
defendant-firm that if both the suits are 
amalgamated and evidence it led in one 
suit, the result would be that the defen- 
dant-firm: would have to deal with these 
two inconsistent pleas which cannot 


stand together and that may cause con- 


siderable embarrassment and prejudice 
to the counsel for the defendant-firm 
while cross-examining the witnesses for 
the plaintiff-company. He, therefore, 
submitted that in a situation like this, 
the Court should put the plaintiff-com~- 
pany to election and if it elects to pro- 
ceed with the former suit, the sub- 
sequent suit would fail and vice versa. 
There is two fold objection to this line 
of reasoning, 


5 If it is the contention of Mr. 
Zaveri that the plaintiff-company should 
be put to election, that can be done only 
at the time when both the suits are 
taken up for trial. That would not be 
possible unless the two suits are consoli- 
dated and evidence is sought to be ad- 
duced in one of them. The second ob- 
jection is that even in the case of non- 
performance of the contract by the de- 
fendant-firm, the plaintiff-company can 
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ask for the relief of specific performance 
and in the alternative for damages, So 
far as the previously instituted suit is 
concerned, only a limited relief to re- 
strain the defendant-firm from commit- 
ting a breach of the contract by divert- 
ing the machines to a third party was 
sought and no more, Therefore, the sub- 
mission of Mr. Zaveri that the suits 
ought not to have been consolidated as it 
was likely to cause prejudice and em- 
barrassment to the defendant-firm does 
not appeal to me, 


6. It was next submitted by Mr. 
Zaveri that the provisions of Section 10 
of the Code of Civil Procedure are man- 
datory and once the defendant-firm has 
brought the case within the four corners 
of that section, the Court has no alter- 
native but to stay the subsequently in- 
stituted suit between same two parties. 
Section 10 provides that no Court shall 
proceed with the trial of any suit in 
which the matter in issue is`also direct- 
ly and substantially in issue in a. pre- 
viously instituted suit between the same 
parties where such suit is pending in 
‘the same or any other Court in India 
having jurisdiction to grant the relief 
claimed, According to Mr, Zaveri the 
parties to both the suits are identical. 
Both the suits arise out of the very same 
contract whereunder the defendant-firm 
is required to deliver three roll calendar 
machines to the plaintiff-company, He, 
therefore, submitted that the matter in 
issue in the subsequently instituted suit 
is directly and substantially in issue in 
the previously instituted suit and, there- 
fore, it was imperative on the learned 
trial Judge to stay the subsequently in- 
stituted suit, 


7. In support of this contention Mr. 
Zaveri invited my attention to the deci- 
sion of the Bombay High Court in Tri- 
kamdas Jethabhai v. Jivraj Kalianji, AIR 
1942 Bom 314, In that case Blackwell, J., 
observed that the words of Section 10 
are mandatory and require that no 
Court shall proceed with the trial of any 
suit in which the matter in issue is also 
directly and substantially in issue in a 
previously instituted suit. He pointed 
out that it was immaterial that the relief 
claimed in the earlier suit was of a dif- 
ferent character from the one claimed in 
the subsequently instituted suit. The test, 
according to the learned Judge, was whe- 
ther the previously instituted suit and 
the subsequently instituted suit were 
“parallel”, that is to say, that if the first 
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was determined, the questions raised in 
the subsequent suit would be res judi- 
cata by reason of the deamon in| the 
prior suit, 

8. In Jai Hind Iron Mart v. Tulsiram, 
AIR 1953 Bom 117, the Division Bench 
of the Bombay High Court ‘pointed! out 
that an order under Section 10 is not| ad- 
jectival; it is an order dealing with the 
jurisdiction of the Court, because what- 
ever order is passed under Section 10 
affects the jurisdiction of thé Court, It 
was observed that Sec, 10 does not con- 
template an identity of issues between 
the two suits, nor does it require that 
the matter in issue in the two suits 
should be entirely the same or identical. 
Their Lordships pointed out that there 
must be an id®ntity of the subject-matter 
and the field of controversy between! the 
parties in the two suits must also be the 
same, but the identity contemplated |and 
the field of controversy contemplated 
should not be identical and the same in 
every particular, but the identity /and 
the field of controversy must be substan- 
tially the same. In that decision also it 
was reiterated that Section 10 was man- 
datory in nature, 

9. The Madras High Court in Munu- 
swami v, Raghupathi, AIR 1940 Mad 7, 
while observing that Section 10 is man- 
datory in character, pointed out that! the 
expression ‘the matter in issue’ referred 
the entire subject-matter in dispute |and 
not to one of the issues. 

10, Soni, J., of the Punjab High Court 
in Raj Spinning Mills v. A, G. King 
AIR 1954 Punj 113, observed that where 
Section 10 applies the Court has no| op- 
tion but to stay the proceedings.) In 
other words, it means that Section 10 is 
mandatory in character, ' 

11. Lastly Mr. Zaveri relied on a deci- 
sion of the Supreme Court in Manohar 
Lal v. Seth Hiralal, AIR 1962 SC |527. 
In that case their Lordships of | the 
Supreme Court held that the provisions 
of Section 10 are clear, definite | and 
mandatory. A Court in which a subse- 
quent suit has been filed is prohibited 
from proceeding with the trial of ‘that 
suit in certain specified circumstances. 
According to their Lordships, when there 
is a special provision in the Code of 
Civil Procedure for dealing with | the 
contingencies of two such suits being in- 
stituted, recourse to the inherent pawers 
under Section 151 is not justified, 

12. It was, therefore, urged by Mr. 
Zaveri, relying on the aforesaid case law 
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and particularly the last-mentioned deci- 
sion that since the provisions of Sec. 10 
of the Code are mandatory in character, 
the Court has no option but to stay the 
subsequently instituted suit if the case 
falls within the four corners of that pro- 
vision, 

13, On a plain reading of the con- 
tents of Section 10 of the Code, it is 
crystal clear that the object of the provi- 
sion is to prevent Courts of concurrent 
jurisdiction from adjudicating upon 
parallel litigations between the same 
parties having the same matter in issue 
with a view to avoiding conflict of deci- 
‘sions, The policy of the law is that if 
the matter in issue in the two parallel 
suits is identical in the interest of judi- 
cial comity, the Court in which the sub- 
sequently instituted suit is pending shall 
stay the proceedings and allow the pre- 
viously instituted suit to proceed. The 
key words in the Section are: “the mat- 
ter in issue is directly and substantially 
in issue’ in the previously instituted 
suit. The words “directly and substan- 
tially in issue” are used in contradistinc- 
tion to the words “incidentally or colla- 
terally in issue”, That means that the 
Section would apply only if there is 
identity .of the matter in issue in both 
the suits meaning thereby that the whole 
of the subject-matter in both the pro- 
ceedings is identical and not merely one 
of the many issues which arise for de- 
termination in the two suits. That, how- 
ever, does not mean that all the issues 
must be identical, that is, the subject 
matter need not be the same in every 
particular. To that extent, Section 10 
differs from Section 11 which engrafts 
the doctrine of res judicata, Under Sec- 
tion 11 even if one of the two issues is 
common to both the suits, the decision 
on that issue would operate as res judi- 
cata in any suit subsequently decided 
between the same parties so far as that 
issue is concerned. That is why the 
working test evolved by the Bombay. 
High Court in the case of Trikamdas 
(AIR 1942 Bom 314) is that if by the 
decision in the previously instituted suit 
the subsequent suit would fail as a whole 
on the principle of res judicata, the sub- 
sequent suit must be stayed. 


14. There can, therefore, be little 
doubt that Section 10 of the Code is 
mandatory in character. If the matter 
in issue in the subsequently instituted 
suit is directly and substantially in issue 

the previously instituted suit, the 


„quent 
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Court is precluded from proceeding with . 
the subsequently instituted suit. In that 
case it is imperative on the Court to 
stay -the subsequently instituted suit and 
await the decision in the previously in- 
stituted suit. It is, however, a question 
of fact to be gathered from the pleadings 
of the two suits as to whether the mat- 
ter in issue in the subsequently institut- 
ed suit is directly and substantially in 
issue in the previously instituted suit, In 
the present two suits the parties are the 
same and both the suits arise out of the 
very same contract. The scope of the 
first suit is, however, limited in that the 
endeavour of the plaintiff in that suit is 
to restrain the defendant from commit- 
ting a breach of the contract, That suit, 
therefore, clearly arises under the con- 
tract. Once the contract is established 
and there is a reasonable apprehension 
of the contract being broken, the plain- 
tiff is entitled to request the Court to re- 
strain the defendant-firm from commit- 
ting a breach of the contract. The sub- 
sequently instituted suit, however, pro- 
ceeds on the basis that the defendant 
has been guilty of non-performance of 
the contract and, therefore, the plaintiff- 
company has become entitled to dam- 
ages. The subsequently instituted suit 
also arises out of the very same contract, 
as its non-performance “entitles the 
plaintiff-company to sue the defendant- 
firm in damages. In the first suit the 
question of breach of contract does not 
arise, but it is a suit based on an exist- 
ing contract, which, it is apprehended, 
is about to be broken. The subsequent 
suit arises ex contractu as it proceeds on 
the basis that the defendant-firm has 
committed a breach of the contract and 
has, therefore, entitled the plaintiff- 
company to sue for damages. Therefore, 
the field of controversy of the two suits 
cannot be said to be identical because 
what the plaintiff will have to prove in 
the first suit is merely the existence of 
the contract and the alleged apprehen- 
sion of breach thereof. In the subse- 
suit the plaintiff will have to 
prove not only the existence of the con- 
tract but failure on the part of the de-| . 
fendant-firm to perform its part of the 
contract and to establish its right to 
claim damages from the defendant-firm 
and to prove the quantum of damages. 
Strictly speaking, therefore, the field of 
controversy of the two suits cannot be 
said to be so identical that the decision 
of the former suit would conclude the 
subsequent suit on the doctrine of res 
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judicata, Even if the plaintiff-company 
fails to prove in the former suit the al- 
leged apprehension and the suit is dis- 
missed on that ground, the subsequent 
suit based on actual breach .of contract 
will still survive. I am, therefore, of 
the opinion that Mr. Zaveri is not right 
when he contends that in the facts and 
circumstances of the two suits, the sub- 
sequently instituted suit ought to have 
been stayed by the learned trial Judge. 
. 15. It was next argued by Mr. Zaveri, 
the learned Advocate for the petitioner, 
that the Court is not empowered by virtue 
of Sec. 151 of the Code to consolidate or 
amalgamate the two suits in the face of 
objection by one of the parties to the 
litigation. In support of this contention 
strong reliance was placed on a deci- 
sion of Raju, J., in Minor Bhopo v, Mani, 
(1961) 2 Guj LR 179: (AIR 1961 Guj 92), 
where it was held that there was no pro- 
vision in the Evidence Act which gave 
power to the Court to treat the evidence 
recorded in ‘one suit as evidence in the 
other suit, notwithstanding that the 
issues are not identical and the parties 
are not common to both the litigations. It 
appears from that decision that the con- 
tentions raised in the two suits were not 
identical and, therefore, the issues to be 
decided were different and the parties to 
the two suits were not common, This 
decision of Raju, J., came up for consi- 
deration before A. D. “Desai, J., in 
Second Appeal No, 74 of 1961 decided 
On 24th October, 1968. The aforesaid 
distinguishing features were highlighted 


by the learned Judge and it was pointed . 


out that the decision turned on the pecu- 
liar facts of that case and did not lay 
down any hard and fast rule that the 
Court had no power to order or direct 
consolidation of two suits even if the 
parties to both the proceedings are 
identical and the suits arise out of the 
very same contract. In the instant case 


also, as pointed out earlier, both the 
suits arise out of the same agreement 
and the parties to both the litigations 


are the same. The learned trial Judge 
presumably felt that considerable public 
time and expense would be saved if 
both the suits are consolidated and the 
evidence is recorded in one suit, That 
would also avoid inconvenience to the 
witnesses figuring in the two suits as 
they will not be required to re-appear 
to give evidence in the other matter. 
The fact that the Court has power to 


order -consolidation of suits where .com- 


mon questions arise between the very 
same parties is settled in: Haringrain 
Choudhary v. Ram Asish Singh, AIR 
1957 Pat 124 and Dasari Suryanarayana 
v. Dasari Venkata Subbaiah, AIR 1960 
Andh Pra 75. It is not necessary) to 
multiply decisions on’ this question as on 
a plain Teading of Section | 151 of| the 
Code it is obvious that in the’ absence 
of specific provision in the Code on! the 
point, the Court has inherent power t 
make such orders as may be: necessary 
for the ends of justice and, to prevent 
the abuse of the process of the Court, I, 
therefore, do not see any merit even in 
the second contention Sal bash before m 
by Mr. Zaveri. : 
16, Mr. Trivedi, the jearned advocate 
for the opponent-plaintiff invited my 
attention to the «observations of e 
Supreme Court in paragraph 39 of e 
judgment in Manohar Lal’s | case (AIR 
1962 SC 527) (supra) wherein’ t 
Lordships have observed :— . 
“Further, Section 22 of the: Code pro- 
vides for the transfer of a suit to an- 
other Court when a suit which could 
be instituted in any one of two or more 
Courts is instituted in one of such 
Courts. In view of the provisions of 
Section, it was open to the respondents 
to apply for the transfer of the suit | at 
Asansol to the Indore Court and, if the 
suit had been transferred to the Indore 
Court, the two suits could have been 
tried ‘together”, 


From these observations made by ba 
Supreme Court it was urged by Mr. 
Trivedi that even in cases where the two 
suits are not pending in the very same 
Court, by invoking the provisions jof 
Section 22 of the Code oneiof them 
could be got transferred to ithe other 
Court having concurrent jurisdiction itd 
Tl 
e 





the two suits could thereafter be t 
together. According to Mr. Trivedi, 
observations of the Supreme Court 
produced earlier clearly go to show that 
if both the suits are pending in. the same 
Court, it is open to the Court to direct 
that they be tried together. A simil 

submission was made before Divan, T. 
as he then was, in Civil Revn. Appl , 
No. 594 of 1963, decided on 20th Aurai 
1963. After referring to the observations 
of the Supreme Court reproduced earlier, 
the learned Judge confirmed the order 
passed by the trial Court directing con- 
solidation of the suits instead of staying 
the subsequently instituted suit under 
Section 10 of the Code, - There can He 
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‘no doubt that the observations of the 
Supreme Court clearly indicate that the 
Court has the power to direct two suits 
between the same parties where common 
questions are likely to arise to be tried 


together. That power could only be- 


traced to Section 151 of the Code. 4 


17. ‘These were the only submissions 
which were made at the Bar. In view 
of the above discussion I am unable to 


agree with Mr. Zaveri that the order . 


passed by the learned trial Judge direct- 
ing consolidation of the two. suits . and 
refusing to stay the subsequently in- 
stituted suit under Section 10 of the 
Code is manifestly erroneous, I, there- 
fore, do not see any merit in this Revision 
Application and dismiss the same, Tha 
rule is discharged with costs, $ 


Application dismissed, 
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R. C. MANKAD, JJ. 
Prabhudasbhai Bhikhabhai Patel, Ap- 
pellant v. State of Gujarat, and others, 
Respondents, ^ 
Letters Patent Appeal No. 12 of 1981 
with Civil Appln. No. 185 of 1981, D/- 
22-1-1981.* 


Constitution of India, Arts. 14 and 226 
-- Government contract by auction — 
Contract not given to lowest bidder — 
Administrative order — Jurisdiction of 
High Court to interfere — On facts held 
order was not arbitrary. ` 


The jurisdiction of the High Court in 
case of challenge to a grant of contract 
by auction is circumscribed. The High 
Court will not sit in appeal against the 
‘administrative decision to award or not 
to award a contract and substitute its 
own decision for the decision taken by 
the State Government. The decision to 
award contract can be quashed and set 
aside provided it is established that the 
decision is arbitrary and discriminatory 
so as to attract Article 14 of the Con- 
stitution, (Para 1) 


Merely because the lowest bid is not. 
accepted, it cannot be said that the deci- 
sion is rendered arbitrary. It cannot also 
be said that a saving of about Rup- 


“Against judgment of A. N. Surti J., in 
Civil Appin. No. 3517 of 1980, D/- 20-1- 
1981 (Guj). - 
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ees 6 crores is a consideration which 
should have weighed with the State Gov- 
ernment. In fact it would appear that 
completion of the work in an efficient 


_and satisfactory manner at the earliest 


and within the stipulated time-limit is of 
much greater importance having regard 
to the nature of the work and its im- 
pact on the National economy not to 
speak of the economy of the State. Hav- 
ing regard to the larger- perspective it 
cannot be said that the State Govern- 
ment has acted arbitrarily. On the other 
hand the State Govt. might well have 
been accused of sacrificing National 
interest for the sake of saving a couple 
of crores of rupees if it had not realised 
the significance of and the nature of the 
work which was to be executed and its 
importance in the National life. 

(Para 1) 


G. K. Sukhwani with Miss Maya 
Bhavnani, for Appellant: J. M. Thakore, 
Advocate General with J. R. Nanavaty, 
Govt. Pleader with M. A. Panchal i/b 
M/s. Ambubhai and Divanii (for Nos. 1 
to 5) and V, B, Patel (for No. 6), for Re- 
spondents, 


J.:— Arbitrary? Is it 
arbitrary (on the part of State Govern- 
ment) to refuse to award a rupees 37 
crore contract in respect of a work 
(Rock Fill Dams in the Head Reach of 
Narmada Project Main Canal) which 
will have tremendous impact on the life 
and well-being of the people of the en- 
tire State, nay of the entire Nation, to 
the lowest bidder, the appellant? And 
has it acted arbitrarily in violation of 
Article 14 of the Constitution of India 
in awarding it in preference to the ap- 
pellant, to the respondent No. 6 Com- 
pany, which indubitably has (1) a vast 
experience of executing large contracts 
not only in India but in Iraq, (2) vast 
organization and (3) vast resources as 
compared to the appellant? These are 
raised by the appellant, 
whose petition under Article 226 of the 
Constitution of India praying that (1) 
the contract granted to the respondent 
No. 6 Company be set aside and (2) it be 
granted to the appellant. And in order 
to answer these questions following fur- 
ther questions will have to be posed. 


(1) What matters in the life of a 
Nation — saving of a couple of crores of 
rupees or (i) satisfactory (ii) successful 
and (iii) timely, execution of a work of 
National importance and significance ? 
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(2) Does the Court exercise appellate 
jurisdiction against an administrative 
decision of the executive to grant a con- 
tract and take upon itself the responsi- 
bility to make contracts itself? In other 
words, will the Court run the ad- 
ministration for the executive? How far 
can the Court probe when there is no 
charge of mala fides or oblique motive? 
The grievance of the appellant Society, 
a State level Corporation, is that its bid 
was the lowest and yet the contract has 
been entrusted to respondent No. 6 Com- 
pany. It transpires from the affidavits 
that the contract was entrusted to re- 
spondent No. 6 Company for a sum of 
Rs./- 37,10,70,561.00 though the appellant 
was prepared to execute the work for 


about Rs. 6/- crores less, Counsel 
for the appellant has declared 
that the decision to award 


the contract to respondent No. 6 Com- 
pany is not being challenged on the 
ground of mala fides, but is being chal- 
lenged only on the ground that it is 
arbitrary. It is argued that having re- 
gard to the fact that the appellant 
Society has executed numerous works 
satisfactorily in the past, the contract 
should have been awarded to the ap- 
pellant Society particularly having re- 
gard to the fact that the acceptance of 
its bid would have resulted in a saving 
‘of about Rs, 6 crores. The jurisdiction of 
this Court in a matter of this nature is 
understandably circumscribed. This 
Court will not sit in appeal against the 
administrative decision to award or not 
to award a contract and substitute its 
own decision for the decision taken by 
the State Government. The decision to 
award contract to respondent No. 6 Com- 
pany can be quashed and set aside pro- 
vided and only provided it is establish- 
ed that the decision is arbitrary and dis- 
criminatory so as to attract Article 14 
of the Constitution of India. We are not 
prepared to say that merely because the 
lowest bid is not accepted, the decision 
is rendered arbitrary. We are also not 
prepared to say that a saving of about 
Rs. 6 crores is a consideration which 
should have weighed with the State 
Government. In fact it would appear 
that completion of the work in an effi- 
cient and satisfactory manner at the 
earliest and within the stipulated time- 
limit is of much greater importance hav- 
ing regard to the nature of the work and 
its impact on the National economy not 
to speak of the economy of the State. It 
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is a part of the work related to |the 
Narmada Project. It is a very important 
link in the chain of works to be execut- 
ed in connection with the main work. It 
is no doubt true that global tenders) for 
the main work have yet to be invited) It, 
however, stands to reason that méan- 
while works which are capable of being 
completed are executed. The Nation |can 
ill afford to waste a moment of national 
time in the execution of a ‘Project! of 
this magnitude which can (1) augment 
the agricultural capability of the Nation, 
(2) add thousands of tons of grain to|the 
National granary (3) bring a smile on|the 
faces of thousands of cultivators, (4) bring 
food nearer to the hungry mouths; of 
thousands of citizens and thus alter Ithe 
economic profile of the entire Nation), If 
the matter is examined from this Lea 
spective and it is realised that res 
dent No. 6 Company has executed num- 
erous large projects satisfactorily even 
at an international level against global 
competition and has vast experience and 
can reasonably be trusted to execute Ithe 
work in the best possible manner in |the 
shortest possible time, it would be evi- 
dent that a charge of arbitrariness can- 
not be conscientiously levelled. A glance 
at annexure “II” to the affidavit sworn 
by Shri S. K. Jain, a Director of respon- 
dent No. 6 Company, on December |16. 
1980 reveals that the Company has/on 
its permanent rolls 2965 technicians and 
employs. about 8,000 workers on project 
sites, The Company has got branches) at 
Bangalore, Lucknow and Baghdad and 
Project Offices at Rishikesh, Kudremu 
Tehri and Navagam (Baroda). And An- 
nexure “A” goes to show that the Com- 
pany has completed 12 major works) in 
the last five years. The largest work was 
in respect of a contract of Kudremukh 
Iron Ore Co. Ltd. for a sum of 120 

lion rupees. Next in importance is the 
construction of Veerbhadra Barrage d 
erection of gates at Rishikesh for 110 
million rupees. These are only 2 of the 
12 works listed in Annexure “A”. An- 
nexure “B” shows that it has on hand 
4 large works in India and 2 abroad. e 
of the two contracts is the contract re- 
lating to Sewarage Net Work in Iraq | at 
a cost of 1500 million rupees. The next 
in importance is a contract relating to 
West Bank Trunk Sewer at Baghdad |in 
Iraq involving a cost of 150 million 
rupees. One of the four contracts jin 
India is for Tehri Division Tunnel |in 
U. P. at a cost of 200 million rupees. ‘As 
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against this the averments made in 
para 2 of the petition show that the ap- 
pellant Society 
executed seven relatively minor works 
and only one major work. The value of 
the seven minor works ranges between 
1.6 million rupees to 35.5 million rupees. 
The remaining one which is the larger 
was valued at 1353 million rupees. The 
affidavit-in-reply (see para 6) sworn by 
‘Shri L M. Shah, Chief Engineer 
(Narmada) on 15th December, 1980 ipaze 
72) shows that out of these contracts the 
work relating to Kadana Dam valued at 
14 million rupees had to be withdrawn 
as the appellant was unable to execute 
it within the stipulated time. It further 
shows that progress of the work relating 
to Damanganga Dam valued at 35.5 mil- 
lion rupees was slow (it was 66% of the 
stipulated quantity). Besides, in regard 
to the manpower resources, Annexure 
“A” shows that respondent No. 6 Com- 
pany employs 45 Civil Engineers, 10 
Mechanical Engineers, 10 Electrical 
Engineers etc. As against this, the 
technical staff available with the appel- 
lant Society, as per the information 
` supplied by it to the State Government, 
consists of 6 technically qualitied Engi- 
neers, only one of whom is an Engineer- 
ing graduate (remaining five being mere 
Diploma holders). The affidavit sworn by 
Shri I. M. Shah, Chief Engineer 
(Narmada), and Joint Secretary to the 
Government of Gujarat. Irrigation De- 
partment, on December 15, 1980 shows 
that the Secretary (Irrigation) had pre- 
pared a note in which the details regard- 
ing the works carried out by the 
respective-contractors were given and 
had opined that if the work was to be 
executed in a .time-bound manner the 
Government should be prepared to spend 
some more amount and award the con- 
tract to respondent No, 6 in preference 
to the appellant Society. Reliance was 
also placed on the circumstance that the 
appellant Society had not been able to 
complete some projects within time and 
the work was delayed. It is not neces- 
sary or proper for us to launch an in- 
vestigation into the causes of the delay 
in order to ascertain who was at fault, 
The decision of the Government is built 
on the consideration as regards the satis- 
factory and speedy completion of the 
work. Under the circumstances, it çan- 
not be said that the State Government 
has acted arbitrarily. It is not necessary 
to advert to details pertaining to the 
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course of events or to the correspon- 
dence exchanged with the officials of the 
State Government. Nor is it necessary 
to dwell on a number of trivial matters 
in respect of which averments have been 
made in the petition and  controverted 
by the other side. Having regard to the 
aforesaid larger perspective it cannot be 


` said that the State Government has ac- 


ted arbitrarily. In fact the State Gov- 
ernment might well have been accused 
of sacrificing National interest for the 
sake of saving a couple of crores of rup- 
ees if it had not realised the significance 
of and the nature of the work which 
was to be executed and its importance 
in the National life, 


2. We see no substance in the appeal, 
It fails and is dismissed summarily, 


3. The learned counsel for the appel- 


‘lant applies for a certificate of fitness to 


appeal to the Supreme Court of India. 
In our opinion, the matter does not in- 
volve any substantial question of law of 
public importance which needs to be 
decided by the Supreme Court of India. 
The request for certificate is, therefore, 
refused, 


4. The learned counsel for the appel- 
lant applies for continuation of the in- 
terim relief. In our opinion, it would be 
undesirable to continue the interim re- 
lief for apart from the fact that accord- 
ing to the affidavit filed on behalf of re- 
spondent No. 6. the Company is incur- 
ring a daily loss of Rs. 50,000/-, the loss 
to the National interest is so immense 
that the matter would not brook a day’s 
delay. It must also be realised that 
there is no prejudice to the appellant. If 
the appellant Society ultimately suc- 
ceeds, it will get the benefit of whatever 
work has been executed by respondent 
No. 6 Company till then. We, therefore, 
do not consider it proper to extend the 
interim relief even by a day, The re- 
quest is, therefore, refused. 


Order accordingly. 


120 Guj. 


AIR 1981 GUJARAT 120 
S. B. MAJMUDAR. J. 

Soni Bhailal Damji, Appellant v. M/s, 
Hiralal Lakhamshi, Respondent. 

Second Appeal No, 502 of 1976, D/- 
16-4-1980.* 

(A) Transfer of Property Act (4 of 
1882) Sec. 60 — Clog on the equity of 
yedemption — What constitutes — Long 
term for redemption. 

-Mere term in the mortgage document 


postponing the right of redemption for a ` 


given number of years, may be after 50, 
60 or 80, by itself will not amount to a 
clog on the equity of redemption. But if 
such a condition of non-redemption for 
a number of years is coupled with any 
other condition that authorises the 
mortgagee in possession in the mean 
time to so convert the property mortgag- 


ed as to make it practically impossible- 


for the original mortgagors to redeem 
this property, the term prescribed as 


the long period of non-redemption when > 


read in the context of other such terms 
and when viewed in the background of 
attendant circumstances which gave 
rise to the mortgage transaction reflect- 
ed by the concerned mortgage document 
which included such terms would 
amount to a clear clog on the equity of 
redemption. ` (Para 10) 


‘The terms of the mortgage document 
in question clearly showed that for 99 
years the mortgage was not redeemable 
and during that time the mortgagee was 
given absolute right to 
amount he liked on repairs, additions 
and alterations and changes in the suit 
shop which he would like to make ac- 
cording to his own convenience and for 
his own .benefit. Thus an absolute right 
was conferred on the mortgagee in 
possession to completely alter the mort- 
gaged shop if he so chose in his discre- 
tion and whatever amount he sought to 
sink towards the reconstruction and re- 
novation of the suit shop including put- 
ting up higher upper floor was made 
payable by the original mortgagors after 
the expiry of 99 years when they want~ 
ed to redeem the mortgage. The mortga- 
gors-were hard pressed and were in poor 
economic condition and were really in 
difficulty at the time when they borrow- 


*Apainst decision of L V. Shelat, Dist. 
Judge, Kutch at Bhuj in Regular Civil 
Appeal No. 70 of 1973. 
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spend any - 


A.UR. 


ed money by mortgaging the suit shbn. 


Thus between the- two parties, the 
mortgagee was in a position to dominate 
the will of the mortgagors. He was hav- 
ing a stronger bargaining power. Under 
these circumstances an inference of fact 
was inevitable that these needy 
mortgagors who required money to run 
their house and business were prevailed 
upon by the mortgagee to agree to the 
terms of his own choice. Thus in the 
background of these attendant circum- 
stances which prevailed at the relevant 
time, the impugned terms clearly show- 
ed that the mortgagee money-lender had 
prevailed upon the mortgagors and: op- 
pressed them to enter into this mortgage 
and these two terms in juxta position 
clearly created a situation in which 
mortgagors and the heirs would be vir- 
tually deprived of their property as 99 
year’s period was not a small peri 
Hence the impugned terms in the p 
sent case when viewed in the ba 
ground of the proved attendant circ 
stances that prevailed at the time of t 
execution of the mortgage cle 
amounted to clog on equity of yed ame 
tion and were liable to be totally ignar- - 
ed while deciding the question of the 
right of the mortgagor or their succes- 
sors to redeem the suit mortgage wit 
the prescribed period of limitation. on 
) 






law discussed. (Paras 9, 10, 11,. 2 


(B) Transfer of ‘ Property Act (4 of 
1882), Ss. 59, 60 — Whether purchaser 
of right of redemption can plead clog on 
the equity of redemption, 


The person who has purchased the 
right of equity of redemption in the suit 
property from the original mortgagor y 
a registered document steps in the sho 
of the original mortgagor. In view of 
Sec. 59 (a) read with Sec. 60, suchja 
purchaser, for all practical ‘purposes, 
becomes the mortgagor. Even under Sec- 
tion 91, he will be entitled to redeem 
as he has interest in the mortgaged pro- 
perty. Once it is held that plaintiff as |a 
purchaser of equity of redemption has la 
right to file the suit for redemption of 
mortgage, any incidental question as to 
whether such a suit is premature or nat 
especially when such a question arises 
out of the defence of the mortgagee de- 
fendant has got to be decided by the 
Court. The plaintiff in such a case is en- 
titled to demonstrate how his suit is not 
premature as the period of non-redemnp- 
tion as provided by the mortgage deet 
is a clog on equity of redemption and 
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ab initio null and void and non est. 


(Para 24) 


Cases Referred : Chronological . Paras 
(1980) Spl. Leave Petn. No. 496 of 1977, 


D/- 18-3-1980 (SC) . - -23 
(1980) Spl. Leaye-Petn. No. 8933 of 1979, 
D/- 18-3-1980 (SC) 23 


(1979) Second Appeal No. 17 of 1975, ae 
11-4-1979 (Gui) 

(1976) First Appeal No. 529 of 1973, Di 
4-11-1976 (Gui) 21 

(1976) Second Appeal No. 534 of 1974, 
Dy- 8-11-1976 (Guj) 2 


(1976) Second Appeal i 491 of 1976. 
(Gui) 23 
(1974) 15 Guj LR 193 20 
AIR 1973 Guj 93 ; 14 Guj LR 357 
16. 17. 18 
(1971) Second Appeal No. 525 of 1971 
(Gui) .19 
(1960) Second Appeal No. 1041 of 1960 
(Gui)- ` 18 
ATR 1958 SC 770 13, 15, 21 


K. N. Mankad with A. K. Mankad, for 
Appellants; J..R. Nanavati, for Respon- 
dent. i 
- JUDGMENT :— The heirs of the origi- 
nal-defendant of Regular Civil. Suit No. 


201 of 1970 on the file of ` the learned- 


Joint Civil Judge, Junior Division, Bhuj 
have filed this second’ appeal challenging 
the preliminary decree for redemption 
of suit mortgage as passed against the 
original-defendant by the Trial Court 
and as confirmed by the learned District 
Judge in appeal. The respondent is the 
original plaintiff. 

2. In order to appreciate the main 
controversy between the parties in the 
present proceedings, it is necessary to 
have a glance at certain relevant facts 
leading to the present litigation. The 
suit shop around which the dispute cer- 
tres is situated near ‘Minara Masjid’ in 
Bhuj town of Bhuj district. The origi- 
nal owners of this shop were two brothers 
named Memon Suleman Haji Ayub 
and Haji Abdul Sakur Ayub. The 
mortgage of the’said shop with posses- 
sion was effected in favour of one Soni 
Bhailal Damji who was the original-de- 
fendant in the Trial Court. The present 
appellants 2 to 8 are the children of 
_original-defendant. The appellant No. 1 
is his widow. The mortgage of the said 
shop in favour of original-defendant 


was entered into by the aforesaid two. 


brothers for Rs. 4,000/- by a registered 
mortgage deed dated 17th July 1940. 
The mortgagee entered into possession of 
the suit shop after the execution of the 
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aforesaid mortgage deed in his favour. 
Thereafter the mortgagee in possession, 
original defendant, inducted the present 
plaintiff-respondent as his tenant in the 
shop. The  respondent-plaintiff 
thereafter purchased the equity of re- 
demption of original mortgagors in the 
suit shop for Rs. 1;300/- by a registere¢ 
document dated 14th February 1969 anc 
then the present-respondent plaintiff filec 
Regular Civil Suit No. 201 of 1970 in the 
Court of the learned Joint Civil Judge 
Junior Division, Bhuj for redemption of 
the suit mortgage and contended that the 
two terms inserted in the original mort- 
gage document in favour of defendant- 
mortgagee by the  original-mortgagors 
were unconscionable, oppressive and un- 
reasonable. The first term referred to 
the period of 99 years as duration of the 
mortgage as accompanied by a further 
term enabling the mortgagee in posses- 
sion to make any changes in the’ said 
mortgaged property as he. liked and to 
make any alterations and additions there- 
to and a further provision was that 
after 99 years when the mortgagor went 
to redeem, he had to pay all the ex- 
penses incurred by the mortgagee for 
the alterations and reconstructions made 
in the suit property. It was contended 
that both these terms were liable to be 
ignored -by the Court and hence the 
plaintiff-respondent was entitled to pray 
for a decree for redemption within the 
period of. limitation prescribed by the 
Limitation Act starting from the date 
of the original mortgage of year 1940. 
It was therefore contended by the re- 
spondent-plaintiff that his suit for re- 
demption of the suit mortgage, notwith- 
standing the term of non-redemption for 
99 years was .not premature and was 
maintainable. 


3. The original-defendant resisted the 
aforesaid suit of the plaintiff mainly on 
two grounds. Firstly it was contended 
that the suit was premature on account 
of a clear term for non-redemption of 
the suit mortgage from the date of its 
execution in 1940. It was further con- 
tended that the terms provided in the 
mortgage document did not amount to 
any clog on the eauity of redemption 
and they were usual terms which were 
quite enforceable and legal. It was al- 
ternatively contended that even. assum- 
ing that the impugned terms amounted 
to clog on the equity of redemption, 
even the said contention would be avail- 
able to the original mortgagors and not 
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io the plaintiff who was a purchaser of 
equily of redemption and was merely 
trafficking in litigation by purchasing 
somebody else’s rights. In short, the con- 
tention on this aspect was that the plea 
available to the original-mortgagors to 
be relieved against clog on equity of re- 
demption was a personal plea and was 
not available to the purchaser of equity 
of redemption from them. The learned 
Trial Judge who framed issues and re- 
corded evidence of the parties came to 
the conclusion that both the main de- 
fences as put forward by the original- 
defendants were untenable. It was 
found as a matter of fact, on the evi- 
dence recorded by the learned Trial 
Judge that the economic condition of 
the mortgagors in the year 1940 was not 
sound and the impugned terms postpon- 
ing the redemption for a period of 99 
years as well as giving absolute right to 
the mortgagee in possession to make any 
changes in the suit property as he liked 


and the mortgagors being required to: 


pay for all these construction charges to 
the mortgagee in case of redemption 
clearly showed that the poor mortgagors 
were prevailed upon and the impugned 
terms were inflicted on them and the 
mortgagors were not in a position to 
avoid these terms. It was therefore 
found by the learned Trial Judge on evi- 
dence that the mortgagors were forced 
to enter into all these terms in the docu- 
ment. Consequently these terms 
amounted to clog on the equity of re- 
demption. It was further found by the 
learned Trial Judge that the plaintiff as 
a purchaser of equity of redemption 
from the original mortgagors was enti- 
tled to be relieved against the aforesaid 
clog on the equity of redemption and 
was therefore competent to file the suit 
within the prescribed period of limita- 
tion for redemption of the said mortgage 
starting from the date of execution of 
_ the mortgage, 


4. As a result of the aforesaid con- 
clusions reached by the learned Trial 
Judge, the usual preliminary decree for 
redemption of the suit mortgage was 
passed by him but as the respondent- 
plaintiff was already in possession of the 
suit property, any further direction to 

hand over possession to him did not re- 
mein to be inserted in the preliminary 
decree. The aforesaid preliminary de- 
cree of redemption of the suit mortgage 
as passed against the original-defendant 
resulted in an appeal before the District 
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Court of Kutch at Bhuj at the instance 
mortgagee: 
in possession. The said appeal was re- 
gistered as Regular Civil Appeal . 70 
of 1973, Pending the said appeal, origi- 
nal-mortgagee-defendant expired | and 
his heirs and legal representatives were 
brought on record and they prosecuted 
the appeal before the District Court. 
Ultimately their appeal came to be 
dismissed by the 


learned Appellate 
Judge who concurred with the Badings P 
of the learned Trial Judge. 


5. The learned Appellate Judge| con- 
curred with the findings of, the learned 
Trial Judge that the impugned terms in 
the mortgage document, © Exhibit; 37, 
amounts to clear clog on the equity of 
redemption. The evidence showed| that 
mortgagors were prevailed upon .and 
were forced to enter into the mortgage 
document including all these terms as 
their economic condition was unsound at 
the relevant time. The learned Appel- 
late Judge also negatived the contention 
of the defendant that the plaintiff,| the 
purchaser of equity of redemption from 
original mortgagors, was not entitled to 
allege that the impugned terms amount- 
ed to clog on the equity of ai anes 
tion. .Thus negativing the. two ain 
contentions raised by the heirs of origi- 
nal-defendant in their appeal before |him, 
the learned Appellate Judge dis ed 
the appeal of the heirs of the original- 





defendant and confirmed the preli ary 
decree as passed by the learned ial 
Judge. 

6. The dissatisfied heirs of original- 


defendant have now .come to this Court 
by way of present second appeal. . 

7. Mr. K. N. Mankad, the. learned Ad- 
vocate appearing for the appellants i.e. 
heirs of original-defendant, raised | the 
following two contentions in support of 
the present second appeal: ' 

1. That the impugned terms in the ori- 
ginal mortgage document, Exhibit! 37, 
did not amount to any clog on the equity 
of redemption and hence the suit was filed 
by the respondent-plaintiff was pre- 
mature. i 

2. It was alternatively submitted! by 
Mr. K. N. Mankad for the appellants 
that even assuming that the impugned 
terms in the original mortgage document 
did amount to clog on the equity of re- 
demption, even then the present plain- 
tiff who was a mere transferee a 
purchaser of equity of redemption from 
the original mortgagors could not con- 





1981 


tend. to be relieved of the aforesaid clogs 
on the equity of redemption and so far 
as he was concerned he was bound by 
these terms. 

8. Mr. J. R. Nanavati, the learned ad- 
vocate, appearing for the respondent- 
plaintiff, supported the decree of both 
the Courts below. So far as the first 


contention of Mr. Mankad is concerned, - 


ıt is necessary to have a look at the ac- 
tual terms inserted in the original docu- 
ment of mortgage, Exhibit 37. As sta- 
ted above the original owners of the 
suit shop which was situated on the 
main road in Bhuj town had executed 
the suit mortgage on 17th July 1940 by 


a registered document for Rs. 4.000/-. 
The said document is at. Exhibit 
37 on the record of the case. 
The relevant terms in the mortgage 


document which have given rise to, this 
heated controversy between the parties 
read as under. (Original in Guiarati 
here omitted.-Ed.) 
When translated, these 
read as under. 


“We authorise the mortgagee (the per- 
son advancing the monies) to make what- 
ever additions or changes as he thinks 
proper for his convenience. We also au- 
thorise him to change the existing con- 
dition of the shop or to put up floor over 
it. The expenses which he may incur 
for the same shall be payable by us and 
they will be debited to our account so 
far as the mortgaged shop is concerned. 
The mortgagee will be entitled to incur 
all these expenses in his own right. 
After the period of non-redemption of 


relevant terms 


99 years is over, when we, the ex- 
ecutants (mortgagors) shall go for re- 
demption of the mortgage and for re- 
leasing the mortgage shop from the 


mortgagee, we shall be liable to pay 
Rs. 4,000/- which are due under > this 
document of mortgage to the mortgagee. 
We shall also be liable to pay whatever 
expenses and amounts which the mort- 
gagee would have spent on the mort- 
gaged shop and the mortgaged property 
shall become releasable to us only on 
our paying all these amounts after mak- 
ing the aforesaid accounts and on pay- 
_ments of all these amounts at a time, 


the mortgaged property shall become re- - 


deemable by us.” 


9. The aforesaid terms of the mort- 
gage document, clearly show that for 
99 years the mortgage was not 
redeemable and during that 
time the mortgagee was given 
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absolute right to spend any amount 
he liked on repairs, additions and altera- 
tions and changes in the suit shop which 
he would like to make according to his 
own convenience and for his own ben- 
efit, Thus an absolute right was confer- 
red on the mortgagee in ‘possession to 
completely alter the mortgaged shop if 
he so chose in his discretion and what- 
ever amount he sought to sink towards 
the reconstruction and renovation of the 
suit shop including putting up higher 
upper floor was made payable by the 
original mortgagors after the expiry of 
99 years when they went to redeem the 
mortgage. It goes without saying that 
after this long period of 99 years when 
the heirs of the motgagors ever choose 
to get the suit shop redeemed, they 
were to pay up all the expenses which 
the mortgagee or his heirs in the mean- 
time incurred on the suit shop during 
the long period of 99 years and which 
expenses would include even those for 
building, remodelling or restructuring of 
the suit shop from top to bottom. Thus 
the mortgagee in possession over the 
long period of 99 years was authorised 
to completely change the suit shop and 
to spend any amount of money for that 
purpose, the only limitation being that 
he should do so for his .own personal 
benefit and convenience. It is in the 
background of these two terms that the 
question which is posed for consideration 
of this Court will have to be answered 
and the question is whether these two 
terms acting and reacting on each other 
create a situation in which the original- 
mortgagors and also their heirs and as- 
Signs have been reduced to a position of 
helplessness in which the right of re- 
demption of the suit mortgage has be- 
come practically a myth and an illu- 
sion. If it is so, it is obvious that these 
terms together would clearly operate as 
a clog on the equity of redemption 
especially when appreciated in the light 
of the attendant circumstances in which 
the original mortgagors were placed 
when they were required to enter into 


the suit mortgage transaction in the vear 


1940 in favour of the original-defendant. 


10. It is now well settled by decisions 
of various High Courts including this 
Court as well as the Supreme Court that 
mere term in the mortgage document] © 
postponing the right of redemption for a 
given number of years, may be after 50. 
60 or 80, by itself will not amount to a 
clog on the equity of redemption. But 
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if such a condition of non-redemption 
for a number of years is coupled with 
any other condition that authorises the 
mortgagee in possession in the' mean time 
to so convert the property mortgaged as 
to make it practically impossible for the 
original mortgagors to redeem this pro- 
perty, the term prescribed as the long 
period of non-redemption. when read in 
the context of other such terms and 
when viewed in the background of 
attendant circumstances which gave 
rise to the mortage transaction reflected 
by the concerned mortgage document 
which included such terms would amount 
to a clear clog on the equity of redemp- 
tion. Before I turn to various authori- 
ties cited by both the learned advocates 
in support of their respective submis- 
sions, it is necessary for me to note cer- 
tain admitted and proved facts on the 
record of this case. It is in the back- 
ground of these facts that the question 
that has been posed for consideration of 
this Court will have to be decided, The 
learned Appellate Judge while concur- 
ring with the findings reached by. the 
learned Trial Judge has taken the view 
that the original bargain between the 
mortgagors on the one side and the de- 
‘fendant-mortgagee on the other side in 
-1940 and which has been reflected by 
the mortgage document, Exhibit 37, was 
unconscionable. It has been found as a 
matter of fact that the mortgagors were 
hard pressed and were in poor economic 
condition and were really in difficulty at 
the time when they borrowed money by 
‘mortgaging the suit shop. The learned 
Appellate Judge has confirmed the 
findings reached by the learned Trial 
Judge on this aspect and as mentioned 
in paragraphs 14 to 18 of the judgment 
of the learned Trial Judge. A mere 
glance at those findings reached by the 
learned Trial Judge in paragraphs 14 
to 18 of his judgment shows that the 
evidence on the record of the case re- 
veals that the mortgagors were oppres~ 
sed and were imposed upon by the mort- 
_pagee to enter into the original mort- 
gage transaction as reflected by Exhibit 





37. It has been noted by the learned’ 


' Trial Judge that the mortgage amount of 
Rs. 4,000/- was borrowed by the mort- 
- pagors for their household domestic ex- 
penses and business. Thus not only the 
mortgage amount was taken for the 
business but also for household expenses. 
It shows that they. were required to get 
money by mortgaging the shop even 
for running their household. That posi- 


` 


. Nathubhai, Exhibit 50, who clearly 
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tion of the mortgagors showed that ead 
were hard pressed economically and they 
were in difficulty in those days, Hven, 
apart from this recital in the mortgage 
deed Exhibit 37, the learned Trial Judge 
relied upon oral evidence of various|wit- 
nesses examined by both the sides. |The 
learned Trial Judge relied upon the jevi- 
dence of plaintifs witness, Nenshi 
de- 
posed that monetary condition of Sule- 
man, that is the executant of the mort- 
gage, Exhibit 37, was not sound. The 
learned Trial Judge also relied upon the 
evidence of plaintiff's witness No. 3, 
Lalji Parshottam, Exhibit 51, when} he 
stated that Suleman was doing satta 
business and he was also doing other 
business. The ‘financial condition! of 
Suleman was unsound and in S. Y. 1996 


A. D. 1940, Suleman suffered lo in 
satta business, It has been further | de- 
posed by this witness that Suleman 
suffered loss to the tune of about |Ru- 
pees 10,000/- to Rs. 12,000/- koris in 
those days and he had not paid |any 


amount to his creditors in his presence. 
The learned Trial Judge relying on 
evidence of these witnesses: drew 
inference that the financial condition of 
Suleman was not sound in the year 
when he executed the mortgage docu- 
ment, Exhibit 37, in favour of the |ori- 
ginai-defendant mortgagee in possession. 
The learned Trial Judge also relied 
upon the deposition of defendants’ own 
witnesses, Alimamad Sulemamad, |Ex- 
hibit 83. The said witness was a caste 
fellow of co-mortgagors of Exhibit; 37 
and his brothers daughter was [also 
married to a son of co-mortgagor ‘Sule- 
man. The witness stated that Suleman 
was doing business of grocery and |was 
also dealing in hides. The other | co- 
mortgagor was at Moracious and he was 
also slightly hard pressed for money. 
‘The witness further stated in the cross- 
examination that Suleman was entering 
into wagering contracts. He did | not 
pay to his creditors and in S. Y, 1996, 
i e. in 1940 A. D., his monetary ton- 
dition was very weak. He heard that 
he had sold all his property and! the 
other co-mortgagor Abdul was hardly 
maintaining himself at Moracious. us 
defendants’ own witness Alimamad 
clearly admitted that in the year 1940 
monetary conditions of > both | the 
mortgagors were very weakiand ong of 
the co-mortgagors was hardly maintain- 
ing himself at Moracious. Relying) or 
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the evidence of this witness, the learn- 
ed trial Judge came to the. conclusion 
on facts that the economic: condition of 
both the co-mortgagors was very weak 
at the relevant time. . The learned Ap- 
pellate Judge has noted in para 14 of his 
judgment that he entirely agreed with 
the reasons given by the learned trial 
Judge for concluding that the 
mortgagors were oppressed and were 
hard pressed at the time of execution of 
the suit .mortgage. The learned Appel- 
late Judge has further noted that the 
learned advocate for the appellants was 
not able to point out anything from the 
reasons given by the learned trial Judge 
for showing that the findings on these 
questions were erroneous and not sup- 
ported by evidence on record. In the 
background of these findings of the poor 


economic condition of the co-mortgagors — 


at the relevant ‘time as reached by both 
the Courts. below, it has to be decided 
as to whether these two terms included 
in the mortgage document together 
amounted to clog on 
demption or not. It is obvious that when 


poor mortgagors who were in lot ‚of 


economic difficulties, and when one of 
them had -to migrate to other country 
and was hardly maintaining himself 
there, while the other brother was in- 
curring losses in Satta business and was 
not. in a position to pay his creditors, 
entered into the suit mortgage transac- 
tion in 1940 they would be clearly op- 
pressed by the money lender who was 


able to prevail upon them and was out 


to get favourable terms inserted in the 
document, which these mortgagors were 
required to execute to get Rs. 4,000/- for 
meeting their household expenses and 
for business. e 
1L. Mr. Mankad, the learned advo- 
cate appearing for the appellants, sub- 
mitted that all these findings as reached 
by both the Courts below show that the 
mortgagors. were-in poor. economic con- 
dition but there was no evidence to 


prove that the mortgagors were prevail- — 


ed upon or oppressed by the mortgagee 
in making them agree to the impugned 
terms inserted in the document, Exhibit 
87. It is difficult to accept the aforesaid 
submission of Mr. Mankad. Once’it is 
held that at the ` relevant time in the 
jyear 1940 the mortgagors were in a 
poor economic condition and were hard 
pressed for money, and they approached 
\the defendant mortgagee, who had 
monies to advance to poor people, it 
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between the 
two parties, the mortgagee was in a 
position to dominate the will of ea 
mortgagors, He was having a stronge 

bargaining power. The needy persons, 
i. e the mortgagors, would naturally 
succumb to whatever terms even op- 
pressive that.the mortgagee would like 
them to agree to. Under these circum- 
stances an inference of fact is inevitable 
that these needy mortgagors who re- 
quired money to run their house and 
business were prevailed upon by the 
mortgagee to agree to the terms of his 
own choice. Thus in the background of 
these attendant circumstances which 
prevailed at the relevant time, the im- 
pugned terms clearly show that the 
mortgagee moneylender had prevailed 
upon the mortgagors and oppressed them 
to enter into this mortgage and these 
two terms in juxtaposition clearly 
created a situation in which the mort- 
gagors and the heirs would. be virtual- 
ly deprive of their property as 99 year’s 
period is not a small period. When view- 
ed in the background of the attendant 
circumstances which prevailed in 1940, 
it must be held that these. terms were 
imposed upon by the mortgagee on the 
needy mortgagors. It goes without say- 
ing that but for these. terms, the 
mortgagee would not have advanced 
Rs. 4,000/- to these needy mortgagors 
in 1940. There is no other reason why 
the mortgagors would have agreed to 
get these terms inserted in the docu- 
ment, Exhibit 37. The combined effect 
of both these terms is that for 99 years 
the mortgagors would not be able to 
redeem and for that matter eyen their 
heirs would not be permitted to get the 
mortgage redeemed before 99 years and 
in the meantime, the mortgagee or even 
his heirs have been given a complete 





license or liberty to sink any amount in .` 


the suit shop as they liked and to prac- 
tically convert it into any better building 
which suited them and their con- 
venience. And even though they sank 
any amount of money for improving and 
for even remodelling and reconstructing 
the structure including putting an upper 
story, the heirs of the mortgagors were 
liable to pay the entire amount of ex- 
penses incurred-by the mortgagee or his 
heirs for this type of reconstruction -of 
the suit shop before they can dream of 
redeeming it even after the expiry of 
99 years period. Thus the original 


amount, the money advanced by the 
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mortgagee, Rs, 4,000/- would pale into 
insignificance as during the period of 
99 years the mortgagee would have spent 
any amount as he liked on the suit shop 
for converting it into a super structure 
as suited to him or his heirs. And even 
though the structure was entirely chang- 
ed at the cost of any fabulous amount, 
all these amounts were required to be 
paid by the mortgagors or their heirs 
after 99 years when they chose to get 
their mortgaged suit shop redeemed. 
This would clearly show that the poor 
mortgagors and their heirs were com- 
pletely excluded from their right of re- 
demption of the suit mortgage by the 
interaction of these two terms. Thus the 
two terms aforesaid in the background 
of the attendant circumstances as they 
` prevailed in 1940 when the mortgagors 
were required to agree to these terms, 
clearly amount to clog on the equity of 
redemption. These terms practically 
nullified the right of equity of redemp- 
` tion which notionally remained with the 
original mortgagors. Consequently the 
impugned terms must necessarily 
amount to clog on the equity of redemp- 
tion. Both the Courts below, therefore, 
were quite justified when they held that 
these two terms acting and reacting on 
each other and when viewed in the light 
of the surrounding and attendant cir- 


cumstances as they existed in 1940, 


clearly amounted to clog on the equity 
of redemption, and reflected an unfair 
advantage that the mortgagee in posses- 
sion had taken of the needy mortgagors, 


12. Mr, Mankad in order to meet this 
situation contended that the learned Ap- 
pellate Judge has not considered all the 
Televant aspects of the matter and had 
simply adopted the reasoning of the 
learned Trial Judge in paragraphs 14 to 
18 of his judgment. This grievance of 
Mr. Mankad is not justified. In para 14 
of his judgment, the learned Appellate 
Judge has considered the salient features 
which emerged from the discussion of 
the learned Trial Judge and adopted the 
reasoning given by him as found in 
paragraphs 14 to 18 of the Judgment of 
the learned trial Judge. When the 
learned Appellate Judge was affirming 
the decree passed by the learned Trial 
Judge and was in total agreement with 
the reasoning of the learned Trial Judge, 
he was not required to repeat all the 
reasoning once again in his judgment. It 
is further interesting to note that the 
learned advocate. for the appellants be- 
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fore the lower appellate Court was, not 
able to point out any infirmity in| the 
findings of the Trial Court, when the ap- 
peliate Judge concurred with the finding 
of the Trial Court that the mortgagors 
were oppressed and prevailed upon} and 
that they were made to agree to these 
impugned terms as found in the docu- 
ment, Exhibit 37. The Appellate Judge 
also considered the effect of the impugn- 
ed terms. He found that the authorty 
given to the mortgagee to .make any 
superstructure, additions, alterations 
and changes in the property during 99 
years had pernicious tendency, | the 
reason being that if the mortgagee spent 
any fabulous amount or substantial 
amount towards these additions (and 
alterations, which were to be made for 
his own happiness and convenience, by 

the mortgagors would not be in a ve 





tion to pay for it and they would never 
be able to redeem the mortgage. There- 
fore the learned Appellate Judge ton- 
sidered both these conditions as uncon- 
scionable and unreasonable. The learn- 
ed Appellate Judge further found that 
the impugned- conditions were not) in- 
nocuous ones enabling the mortgagee to 
make such repairs as would be necessary 
for keeping the property safe and in a 
tenantable condition, but on the con- 
trary, the impugned terms gave j|the 
mortgagee a charter and complete 
liberty to put up any superstructure as 
he liked and to spend any amount! he 
liked. He, therefore, took the view that 
these conditions had an effect | of 
permanently restraining the mortgagors 
from redeeming the suit property. ; 
Mankad cannot therefore say that Ithe 
learned Appellate Judge has not applied 
his mind when he held that the impugn- 
ed two terms were a clog on the equity 
of redemption. Mr. Mankad then sub- 
mitted that the original mortgagor was 
already dead at the time when the pre- 
sent suit was filed but he had left three 
sons and none of his sons was examihed 
by the plaintiff to show that the original- 
mortgagor was oppressed by these t 

and that too at the instance of the mont 
gagee in possession. Even this submis- 
sion of Mr. Mankad is of no avail] to 
hirn. The original-mortgagors are already 
dead and gone prior to the filing of the 
present suit. Their children can have 
no personal knowledge about the condi- 
tion which prevailed in 1940 when their 
respective fathers were required to suf- 
fer the terms included in the mortgage 


} 
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deed, Exhibit 37, Thus non-examination 
of persons who had no personal 
knowledge cannot be of any significance 
whatsoever. On the contrary the plain- 
tiff had examined the near relatives of 
the executants who had first hand knowl- 
edge about the economic condition of the 
mortgagors in 1940 and their evidence 
was believed by both the Courts below. 
Consequently the grievances voiced by 
Mr.. Mankad pertaining to non-examina- 
tion of the sons of original mortgagor is 
of no consequence. Mr. Manked further 
submitted that the evidence showed that 
subsequent to the mortgage transaction, 
Exhibit 37, the mortgagors themselves 
had taken two properties by way of 
usufructuary mortgage by a registered 
document, Exhibit 75, for a lessor 
amount. Mr Mankad therefore contend- 
ed that the mortgagors cannot be said to 
be in poor economic condition at the 
relevant time: otherwise they would not 
have taken these two residential proper- 
ties in Bhuj town by way of possessory 
mortgage. Even this submission of Mr. 
Mankad cannot be countenanced. It js 
necessary to note that by Exhibit 75 
Suleman, one of the co-mortgagors had 
himself taken two residential houses for 
9,500 koris by way of mortgage from 
the owners of those properties. But 
they were residential houses. That 
shows that he was in need of having a 
residential premises for the use of his 
large family. That is the reason why he 
entered into the aforesaid transaction. 
That does not mean he was in an affluent 
condition. If he was in such an affluent 
condition, there was no reason for him 
to mortgage the suit shop pursuant to 
the document Exhibit 37. The learned 
trial Judge in paragraph 17 of his judg- 
ment has considered this aspect and held 
that after the suit property was 
mortgaged with the defendant, in about 
25 days, Suleman took on mortgage a 
house for 9,500 koris. Now Suleman 
mortgaged the suit property for Rupees 
4,000/- which was equivalent to about 
22,800 koris at that time. However, the 
house mortgaged with Suleman under 
document Exhibit 75 was only for 9,500 
koris. Thus it was probable that’ Suleman 
might have taken on mortgage the house 
from the amount which: he received 
from the defendant as he took a house 
on mortgage only after about 25 days 
after he mortgaged the suit property 
with the defendant. Thus it could not be 
said that the economic condition of 


Bhailal Damii v. M/s. Hiralal Lakhamshi 


Guj. 127 


Suleman was very sound in those days. 
On the contrary, he seemed to have 
taken a residential accommodation out 
of the mortgage amount of Rs. 4,000/- 
which he received pursuant to the 
transaction Exhibit 37. The learned Trial 
Judge, therefore, found that this cir- 
cumstance was not sufficient to hold that 
Suleman was in a sound economic con- 
dition in 1940 when he entered into the 
said transaction. The said reasoning was 
approved by the learned Appellate 
Judge who concurred with. Mr. Mankad 
cannot request this Court to reappreciate 
the evidence on this aspect. Drawing of 
an inference of fact from a given cir- 
cumstance on the record of the case 
pertains to the domain of appreciation 
of evidence. When both the Courts be- 
low have considered this aspect and 
have held that mere execution in favour 
of Suleman of mortgage deed Exhibit 75 
for 9,500 koris was not enough to show 
that Suleman was in a good economic 
condition in those days, the aforesaid 
finding of fact cannot be upset by this 
Court in this second appeal by reappre- 
ciating the.evidence as Mr. Mankad 
would like me to do. In that view of the 
matter, it must be held that both the 
Courts below were justified in taking 
the view that the impugned terms did 
amount to clog on the equity of re- 
demption when judged in the context of 
the surrounding circumstances that pre- 
vailed in 1940 when the co-mortgagors 
executed document Exhibit 37 in favour 
of the original defendant-mortgagee-in- 
possession. 


13. I shall now turn toa brief re’sume’ 
of the various authorities cited by the 
learned advocates of both the sides in 
support of their rival contentions, Mr. 
Mankad drew my attention to the deci- 
sion of the Supreme Court in the case 
of Ganga Dhar v. Shankar Lal, report- 
ed in AIR 1858 SC 770. It 
has been held in the aforesaid 
decision that the rule against clogs on 
the equity of redemption is that, a 
mortgage shall always be redeemable 
and a mortgagor’s right to redeem shall 
neither be taken away nor be limited by 
any contract between the parties. The 
Courts will ignore any contract the ef- 
fect of which is to deprive the mortga- 
gor of his right to redeem the mortgage. 
It has been further observed in the 
aforesaid decision that Courts have al- 
ways relieved mortgagors from bargains 
whereby the right to redeem has not 
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been taken away, but restricted, and the 
reason justifying the Court’s power to 
relieve a mortgagor from the effects of 
his bargain is its want of conscience. 
Putting it in more familiar language the 
Courts jurisdiction to relieve a 
mortgagor from his bargain depends on 
whether it was obtained by taking ad- 
vantage of any difficulty or embarrass- 
ment that he might have been in when 
he borrowed the moneys on the 
mortgage. Was the mortgagor oppressed? 
Was ‘he imposed upon? If he was, then 
he may be entitled to relief. 


14. Relying upon the aforesaid deci- 
sion of the Supreme Court, Mr, Mankad 
submitted that in the present case there 
was no evidence that the mortgagor was 
oppressed or imposed upon by the 
mortgagee. As I have already discussed 
above, both the Courts below have re- 
lied upon oral and documentary evi- 
dence to show that the economic condi- 
tion of the mortgagors was not sound in 
those days and the very two impugned 
terms in the document clearly show that 
they were prevailed upon and oppressed 
by the , mortgagee money-lender. Both 
the Courts below have drawn necessary 
inferences of fact from the (sic) and ad- 
mitted position as emerging on the re- 
cord of the case. Hence it must be held 
that the mortgagors were oppressed and 
imposed upon by the mortgagee money 
lender in 1940 when he advanced 
Rs. 4,000/- to the mortgagors on the 
Security of the suit shop. 


15. Mr. Mankad further submitted 
that in the case of Ganga Dhar v. 
Shankar Lal (AIR 1958 SC 770), the 
Supreme Court has further held that a 
mere provision of 85 years period of 
non-redemption would not by itself 
show that any unfair advantage was 
taken by the mortgagee as lender of 
monies, While considering this aspect, 
the Supreme Court has very clearly 
stated in para 17 of its judgment in 
Ganga Dhar’s case (supra) that the mere 
length of the time by itself would not 
lead to the conclusion that it was an op- 
pressive term. But it was not necessary 
to say that the length of the term of the 
mortgage can never by itself show that 
the bargain was oppressive and they did 
not desire to say anything on that ques- 
tion in that case on facts before their 
Lordships of the Supreme Court. It was 
found that nothing was pointed out to 
them to show that the length of the term 
was in any way disadvantageous .to the 
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mortgagor in that case. Thus it is not as 
if the Supreme Court has ruled | that 
Period of 85 years of non-redemption 
can never amount ‘to clog on the equity 
of redemption. It all depends upon the 





facts and circumstances of the case and 
context and the term enabling! the 
mortgagee to do necessary repairs in the 


mortgage property will also have to be 


judged accordingly as found in Ganga 
Dhar’s case (supra). The Supreme Court 
observed that looking to the small size 


of the shop mortgaged in'that case, it 
was not possible to spend larger Ao 
on repairs or construction, thereof 
necessary repairs were contemplated by 
the instrument and hence it could not be 
said that such a term as found in Ganga 
Dhar’s case enabled the mortgagee to do 
fabulous changes.in the mortgaged 


pro- 
perty. It is difficult to appreciate! how 
the aforesaid decision of the Supreme 
Court can be of any avail to Mr. Mankad. 
In the present case it has been found 
that the period 99 years as seen in the 
background of the factual -position| that 
prevailed in 1940 and especially when 
the mortgagee was given an absolute 


right to make any construction, renova- 
tions ete. in the suit shop clearly 
amounted to a clog on the equity of re- 
demption and made it impossible for 
the mortgagors or their heirs to redeem 
this property even after 99 years. Thus 
the aforesaid decision of the Supreme 
Court instead of helping Mr. Mankad 
Teally goes against him. 


16. Mr. Mankad then invited at- 
tention to a decision of this Cont re- 
ported in 14 Gui LR 357: (ATR 1978 Guj 
93) in the case of Patel Chaturbhai. 
Valdas v. Heirs of Deceased inabhai 
Joitaram. A. A. Dave, J. has tak 
view that merely because the sae ala 
document provided that the mort 
cannot be redeemed before the o of 
99 years such a condition cannot b 
to be unreasonable and cannot amount 
to a clog on the equity of redemption. 
Even this decision can be of no avail to 
Mr. Mankad. It goes without saying that 
mere provision of a long period of! non- 
redemption may not amount to clog on 
the equity of redemption in the absence 
of other surrounding circumstances 
which may be existing at the relevant 
time. Such a term when couple 
the further term that in the me 
any reconstruction or changes can 
effected by the mortgagee in possession 
at his sweet will and the entire | costs | 
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thereby will have to be borne by the 
mortgagors on redemption will clearly 
change the very complexion of the en- 
tire matter and inevitably lead to the 
conclusion that these terms taken to- 
gether would amount to a clog on the 
equity of redemption. 

17. In the case of Patel Chaturbhai 

Valdas (supra) the mortgage document 
did not include any other term save ex- 
cept the term of non-redemption for 99 
years and taken by itself the said term 
may not amount to clog on the equity of 
redemption. The aforesaid decision can 
be of no avail to Mr. Mankad as in the 
present case the term for non-redemp- 
tion for 99 years does not stand alone 
but is supplemented by a pernicious 
term enabling the mortgagee in posses- 
sion to change the entire complexion of 
the mortgaged property in the meantime 
by spending any amount that he liked 
and all these amounts will have to be 
paid up by the mortgagors before they 
can dream of redeeming the suit pro- 
perty even after. 99 years. 


18. Mr. Mankad “also ihvited my at- 
tention to certain unreported judgments 
of this Court. He first took me to the 
judgment of N. G. Shelat, J. delivered 
in Second appeal No. 1041 of 1960. The 
learned Judge has taken the view that 
a mere provision of 99 years of non-re- 
demption in the absence of attendant 
circumstances may not amount to clog 
on the equity of redemption. Same is 
the view taken by A. A. Dave, J. in the 
case of Patel Chaturbhai Valdas (AIR 
. 1973 Gui 93). : l 

19. Mr. Mankad also invited my at- 
tention to the unreported decision oi 
this High Court delivered by Obul Reddi, 
C. J. and A. M. Ahmadi, J. in Second 
Appeal No. 525 of 1971 wherein 
Ahmadi, J. speaking for the Division 
Bench has held that in case of mortgage 
of agricultural lands, a mere term of 99 
years of non-redemption and a provi- 
sion for necessary repairs to be carried 
out by the mortgagee may not amount 
to clog on equity of redemption. It is 
clear that the facts of the aforesaid case 
are totally different from the facts of the 
present case, Here the impugned terms 
when viewed in the background of poor 
economic condition of mortgagors in 
1940 certainly amount to a clog on 
equity of redemption as they make 
future redemption of suit mortgage 
practically impossible for the mortgagors 
- . 1981 Gujarat/9 VE G—25 — 
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as the mortgagee during the long period 
of 99 years of non-redemption is permit- 
ted to make any construction of his 
choice is the suit shop and to practically 
convert it from its existing structure to 


any other palatial structure as 
he liked and the entire expenses 
which he might have incur- 
red for the said renovations and 


reconstructions ‘were required to be 
paid first by the mortgagors before they 
can dream of redeeming the suit 
mortgage. These well established facts 
were totally absent in cases dealt with 
in the aforesaid unreported decisions re- 
lied upon by Mr. Mankad. > 


20. On the contrary, in the case of 
Maganlal Chotalal Chhatrapati v. Bhal- 
chandra Chhaganlal, reported in (1974) 
15 Gui LR 193, P. D. Desai, J. has held 
that the doctrine of clog on the equity 
of redemption means that no contract 
between a mortgagor and mortgagee 
made at the time of mortgage and as a 
part of the mortgage transaction would 
be valid, if it in substance and effect 
prevents the mortgagor from getting 
back his property on payment of what 
is due on his security. It is held that 
any such bargain which has that effect 
is invalid and inconsistent with the 
transaction being a mortgage and has no 
binding force. It cannot be enforced or 
be made a basis of defence in a, suit for 
redemption. It is further held that if the 
Court on an examination of the circum- 
stances of the case comes to the conclu- 
sion that the disputed covenant is so un- 
duly harsh and unconscionable that it 
nullifies for all practical purpose the 
right of redemption or restricts the ex- 
ercise of the said right in such an un- 
reasonable manner as to practically deny 
it the Court will relieve the mortgagor 
of his bargain. It has been further held 
in the aforesaid decision that the long 
term of non-redemption is not neces- 
sarily or in every case a clog on the 
equity of redemption but may on a con- 
sideration of all the circumstances at- 
tendant on the execution of the mort- 
gage deed amount to a clog on the equity 
of redemption. It would be necessary in 
this context to consider amongst other 
circumstances as to what was the 
amount advanced under the mortgage 
the nature of the security offered by the 
mortgagor, the circumstances, in which 
the mortgagor was compelled to secure 
the amount, the terms and conditions on 
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which the amount was in fact advanced 
and the other alternatives to which the 


mortgagor could have taken recourse for . 


obtaining the sum advanced. The afore- 
said decision of this Court. clearly ap- 
plies to the facts and circumstances of 
this case. The facts of this case leave no 


room for doubt that -the mortgagors 
were oppressed because of their poor 
economic ‘condition when they. were 
made to agree to the impugn- 
ed: terms covered by the mort- 
gage document, Exhibit 37, when 
the mortgagee advanced them 


Rs. 4,000/-.:For all practical purposes 
the impugned conditions acting and 
reacting on each other had practically 
made null and void the equity of 
redemption the mortgagors had in the 
suit property. Consequently the impugn- 
ed terms cannot be treated as anvthing 
else but clog on the equity. of redemp- 
tion. 

21. A Division Bench of this Court 
consisting of Obul Reddy, C. J. and 
Ahmadi, J. in’ its judgment in First Ap- 
peal No. 529 of 1973 delivered on 4-11- 
1976, had an occasion to consider _ al- 
most similar terms as found in the pre- 
sent case, namely, that the mortgagee in 
possession was entitled to make any 
construction which he liked on the 
mortgage property and he was entitled 
to demolish the same. This term was also 
coupled with a further term of 99 vears 
of non-redemption. Both these terms 
taken together were held to amount. to 
clog on the equity of redemption. Obul 
Reddy, C. J., while delivering the judg- 
ment in the aforesaid case held that the 
terms in the case before the Division 
Bench were very oppressive and indéed 


unconscionable. The decision of the 
Supreme Court in Ganga Dhar’s . case 
(ATR 1958 SC 770) (supra) was dis- 


tinguished by holding that the mortgaged 
property in Ganga Dhar’s case was very 
small. It was further held that the very 
fact that the mortgagee was permitted 
to demolish the building or to put up an 
upper story as he desired or wished 
went to show that he had taken advan- 


tage of the mortgagor's financial difficul-" 


ties. It is obvious that similar terms are 
found in the present case and they must 
be treated as clog on the equity of re- 
demption as per the 
Bench decision of this Court. 


22. The very same Division Bench in 
a later judgment in Second Appeal No. 
534 of. 1974, dated 8-11-1976 took the 
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view that the term in the mortgage deed 
providing non-redemption for 99 years’ 
clearly amounted to clog oni the eġlity- 
of redemption when viewed on the back- 
ground of attendant circumstances! as 
emerged on the record of that case. | 

23. In an unreported judgment de- 
livered by'R. C. Mankad, J! in Sedond 
Appeal No. 17 of 1975, dated 11-4-1979 
(Guj), it has been held that the poor 
economic condition of the; mortgagor 
when viewed in the light of the impugn- 
ed conditions inclided in the mort: age 
deed would show that these | conditions 
were imposed upon the mortgagor! by 





the *mortgagee . concerned. he- 
said decision of R. C Mankad, 
J. of . this Court has ‘been qon- 
firmed by the Supreme Court when 


special leave ` petition No. 8933 of 1979 
against the said judgment was dismissed 


by the Supreme Court on! 18-3-1980. 
While. delivering judgment in Secpnd 
Appeal No. 491 of 1976 (Gui), M. K. 


Shah, J. has taken the view that. a term 
of 99 years of non- redemption coupled 
with a stipulation in the mortgage 
that the mortgagee was free! to 
any expenses for repairs, and was 
ther free even to demolish ithe enti 
structure and reconstruct the same 
the foundation, and put up not only [the 
ground floor but an upper floor also, 
and that the mortgagor would be bound 
to pay all such expenses incurred at the 
time of redemption of mortgage made 
the conclusion inescapable: that ithe 
mortgagor was oppressed and was im- 
posed upon and that the transaction was 
and unconscionable ne 
and that these conditions constitute a 
clog on the equity of redemption |be- 
cause the covenants earlier referred to 
are unduly harsh and _ unconsciongble 
and they nullify for all practical yur- 
poses the right of redemption or. restrict 
the exercisé of the said rightiin such an 
unreasonable manner as to | practic 
deny the same and the mortgagor 



















bargain, which bargain, in substance 
effect, prevented the mortgagor 
getting back the - property’ on na 
of what is due on the security. 
this decision of M: K. Shah, F. has 
confirmed by the Supreme Court 
special leave ‘petition No. 496 of 
against the said decision came to 
dismissed on 18th March, | 1980. 
re’sume’ of the aforesaid decisions 
by both the learned advocates of da a 
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spective parties leaves. no ‘room for 
doubt that the impugned terms in.the 
present case when viewed. in the back- 
ground of the proved attendant circum- 
stances that prevailed in 1940 clearly 
amounted to clog on equity of redemp- 
Ition and were liable to be totally ignor- 
ed while deciding the question of the 
right of the mortgagor or their succes- 
sors to redeem the suit mortgage within 
the prescribed period of limitation. The 
first contention of Mr. Mankad, there- 
fore, has got to be repelled. 

24, That takes me to the sitetndtive 
contention of Mr., Mankad. He submit- 
ted that even assuming that the im- 
pugned terms are unconscionable and 
amounted to clog on equity of. redemp- 
tion, the original mortgagor or his heirs 
can contend to that effect but not the 
present plaintiff who has purchased the 
equity of redemption from the original 
mortgagors and is merely trafficing in 
litigation. He‘ by document, Exhibit -38 
dated 14-2-1969 purchased for Rs. 1,300/- 
the right of equity of redemption from 
the original mortgagor and therefore he 
should not be permitted to contend thai 
the terms in the original mortgage deed 
amounted to a clog on equity of re- 
demption. It is difficult to appreciate this 
submission of Mr. .Mankad. It must be 
stated that the present plaintiff who has 
purchased the right of equity of redemp- 
tion in the suit property from the 
original mortgagor by a registered docu- 
ment, steps in the shoes of the original 
mortgagor. In view of Section 59 (a) 
read with Section 60 of the Transfer of 
Property Act, the present plaintiff, for 
all practical purposes, becomes the 
mortgagor. Even under Section 91 of the 
Transfer of Property Act, he .will be 
entitled to redeem as he has interest: in 
the mortgaged property. Mr. Mankad has 
no quarrel with this, legal position but 
his submission is that when it comes to 
the question of relieving ‘the mortgagor 
concerned of the~ unconscionable terms 
on the ground that they amounted to 
clog on equity of redemption. public 
policy steps in and prevents stranger 
purchasers of equity of redemption 
rights from original mortgagors from 
contending that the original terms in 
mortgage deed amounted to clog on 
equity of redemption. Mr. Mankad 


stated that he was not in a position to ` 


cite any decision on this. aspect nor 
could he rely on any statutory: provision 
to show how the right-of the purchaser 
of equity of redémption to sue for re- 


. gagors and he is - executing his 


“equity of redemption 
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demption gets stultified. He fairly stated 
that if the. impugned terms of non-re- 
demption was. not there in the original 
document, the present plaintiff would 
have been perfectly. justified in suing 
for redemption within. the period of 
limitation. But he says that the period 
99 years of non-redemption cannot be 
gone behind by the present plaintiff 
who was a stfanger purchaser of the 
equity of redemption right in the suit 
property. It is difficult to appreciate how 
the plaintiff who is a purchaser of equity 
of redemption . from the original- 
mortgagors can be deprived of his legal 
and statutory right to sue for redemp- 
tion. The present ` plaintiff cannot be 
styled as a person: who is trafficing in 
litigation. In fact he is seeking to exer- 
cise the right of equity of redemption 
conveyed to him bv the original mort- 
right 
under Secs. 59 and 60 of Transfer of 
Property Act. It is not the contention of 
Mr. Mankad forthe heirs of the defen- 
dant that the plaintiff was not entitled 
to` purchase the equity of redemption 
from the original mortgagor. It is there- 
fore difficult to appreciate how he can 


‘style him.as a person trafficing -in litiga- 


tion. He is entitled to file a suit for re- 
demption as a purchaser of equity of 
redemption. Mr..Mankad could not point 
out any ground opn which the present 
Plaintiff would not be entitled to file the 
suit and to contend that the original 
terms amounted to clog on equity of 
redemption. No estoppel can be pleaded 
against the plaintiff on that aspect and 
in fact no such ‘estoppel is pleaded by 
the defendant against him. In that view 
of the matter it is difficult to accept the 
submission that the present  plaintuft 
should be prevented from contending 


‘that the original terms amounted to clog 


on -equity of redemption. Once it is held 
that plaintiff as a. purchaser of equity of 


- redemption has a right to file the pre- 


Sent suit for -redemption of mortgage, 
any -incidental question as to whether 
such a suit is premature or not especial- 
ly when such a question arises out of 
the defence of the mortgagee defendant 
has got to be decided by the Court. The 
plaintiff in such a case is entitled to de- 
monstrate how his suit is not premature 
as the period of non-redemption as pro- 
vided by the mortgage ‘deed is -a.clog on 
and is ab initio 
null and void and. non est. It is-neces- 
sary to-keép-in view that once-a  con- 


- as a stillborn term and will be 
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tention is raised that a term: of non-re- 
demption for a given number 
of years in the original docu- 
ment amounts to a clog on 


equity of redemption, ifitisso found, it 
will have no effect, and will be visata 
nu 

and void from the very inception. Such 
a term is to be considered in the light of 
attendant circumstances which prevail- 
ed at the relevant time when the con- 
cerned mortgagor was prevailed upon 
by the mortgagee to enter into the im- 
pugned term. Once that fact is establish- 
ed, the term becomes non-existent from 
the very inception. It is difficult to ap- 
preciate why the purchaser of the equity 
of redemption cannot agitate this ques- 
tion to successfully counter the defence 
of the mortgagee in possession that the 
suit is premature on account of such a 
term. There is nothing personal about 
this contention as Mr. Mankad tried to 
suggest. Whether a given term amount- 
ed to clog on equity of redemption or 
not has to be judged in the light of at- 
tendant circumstances that might have 
existed when the said term saw the 
light of the day. Such a contention can 
be raised in any suit for redemption 
properly instituted by the plaintiffs who 
may be mortgagors or who .may be the 
heirs and legal representatives of the 
original mortgagors or who may be 
transferees of the mortgagors’ rights of 
equity of redemption in the mortgaged 
property at the relevant time when the 
suit is filed. Once the plaintiff shows that 
he, as a purchaser of equity of redemp- 
tion from the original mortgagor, has 
sufficient locus standi to file the suit for 
redemption, he is entitled to show that 
his suit is not premature for the simple 
reason that the term of non-redemption 
as included in the original mortgage 
deed was inoperative from the very in- 
ception being a clog on the equity of 
redemption. It is difficult to appreciate 
how this contention cannot be raised by 
the purchaser of equity of redemption 
from the original mortgagor. Of course 
for such a. purchaser of equity of re- 
demption, it would be necessary to show 
by leading satisfactory evidence before 
the Court that the impugned terms 
which were entered into at the relevant 
time really amounted to oppression by 
the mortgagee of the concerned mort- 
pagors executants. But once he is able 
to show this by leading cogent evidence 
pertaining to attendant circumstances, 
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prevailing at the: relevant time, it abet 
be said that the benefit of such a 
ing would not be available to the bur- 
chaser of equity of redemption from! 
original mortgagor. It is difficult to! ap- 
preciate what public policy is involved 
in not permitting the purchaser of equity 
of redemption to show that his suit is 
not premature as the term of non-re- 
demption as mentioned in the original 
mortgage document amounts to a !clog 
on the equity of redemption: As a pur- 
chaser of equitv of redemption, he 18 
entitled to show that the equity of) re- 
demption which he has purchased is 
untrammelled by any such clogs. 
The second contention of IMr. 
Mankad therefore has got to be repel- 
led as it is not backed up by any statu- 
tory provision or even by any equitabie 
consideration. The said contention Iwas 
rightly repelled by both the Courts| be- 
low. Mr. Mankad could not successfully 
Teagitate that question before me. In| the 
result both the submissions made by |Mr. 
Mankad in support of the Second Ap- 
peal fail. The inevitable result is that 
this second appeal also fails and is idis- 
-missed with no order as to costs in| the 
facts and circumstances of the case] 


Appeal dismissed. 
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A. M. AHMADI, J. 
Noormahmad Hajishama, Petitioner v. 
Anand Mohan Bhardwaj and others, Op. 
ponents. i 
Civil Revn. Appln. No. 1072 of 1979, 
D/- 12-3-1980.* 


Civil P. C. (5 of 1908), O. 1, R. 10 — 
Addition of parties — Discretion | of 
Court — Land owned by plaintiff declar- 
ed evacuee property and allotted to dis- 
placed person — Order declaring land 
to be evacuee property challenged! 
Allottee neither necessary nor proper 
party to suit — Plaintiffs objection to 
the addition of allottee as a co-defendant 
cannot be said to be wholly unsustain- 
able. . 


Where the plaintiff challenges [the 
order whereunder the land owned by 
him is declared to be evacuee - property 
and allotted to a displaced person, |the 
allottee cannot be said to be a neces- 


“*Against order of Joint Civil Judge (SD) 
Junagadh, D/- 30-6-1979. 
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sary or a proper party to the suit. The 
presence of the allottee is not at all 
necessary to effectually and completely 
adjudicate upon and settle the question 
regarding the legality of the declaration 
and questions incidental thereto. There- 
fore, the plaintiff's objection to the ad- 
dition of the allottee as a co-defendant 
cannot be said to be unreasonable or 
wholly unsustainable. AIR 1958 SC 886, 
AIR 1963 SC 786, ATR 1960 Madh Pra 249 
and (1974) 11 Guj LT 215, Rel. on, 
(Para 9) 
O. 1, R. 10 (2) invests the Court with 
the discretion to add parties as co- 
defendants. Ordinarily, the discretion 
cannot be exercised in the face of a stiff 
opposition by the plaintiff. Where such 
objection is taken the discretion should 
not be exercised lightly as it confers 
certain rights on the added party and 
entails certain consequences which the 
plaintiff would be justified in avoiding, 
because he cannot be expected to liti- 
gate with a party with whom it is un- 
necessary to litigate. (Para 9) 
Cases Referred : Chronological Paras 


(1974) 11 Guj LT 215 8 
AIR 1963 SC 786 6, 9 
AIR 1960 Madh Pra 249 7 
AIR 1958 SC 886 5 


P. V. Hathi, for Petitioner; D. D. Vyas, 
for Opponent No. 4. . 


ORDER :— The applicant is the origi- 
nal plaintiff of Civil Suit No. 214 of 1979 
filed against the present opponents Nos. 
1, 2 & 3 for a declaration that he. the 
applicant, is the absolute owner of 
survey Nos. 54/1 and 54/2 of village 
Mahobatpara, Taluka Vanthali, District 
Junagadh. He contends that the said 
land originally belonged to one Noor- 
mohmed Nagori and he mortgaged the 
land for Rs. 1,000/- on 24th April, 1951 
with Patel Trikam Arjan for a period of 
10 years. The said Noormohmed Nagori 
expired in Junagadh on 5th June, 1960. 
His heirs Sonbai (mother) and Valbai 
(daughter) thereupon became the tenants 
in common in respect of the said lands: 
The present applicant plaintiff purchased 
the lands from Sonbai and Valbai under 
registered sale deed dated 28th August, 
1968 for a valuable consideration with- 
out notice of claim of any. third party. 
Under the said document he was put in 
possession of the lands and it is his con- 
tention that even today, he is in actual 
possession thereof. 


2. It appears that in the year 1969, 
proceedings under the Evacuee Property 
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Act, 1950 were .commenced and the 
aforesaid lands were declared to be the 
evacuee properties in the said pro- 
ceedings. These lands were thereafter 
dealt with under the Displaced Persons 
(Compensation and Rehabilitation) Act, 
1954 and the present opponent No. 4 was 
allotted the lands in question. There- 
after orders were passed in favour of 
the allottee to put him in actual posses- 
sion of the lands in oauestion. Thereupon 
the present applicant filed the suit in 
question for a declaration that the lands 
were not evacuee properties and that he 
was the absolute owner of -the said 
lands under the registered sale deed 
dated 28th June, 1968 and his posses- 
sion could not be disturbed in pursuance 
of any order passed under the Displac- 
ed Persons (Compensation and  Rehabi- 
litation) Act, 1954. 


3. The aforesaid suit was filed against 
the Collector of Junagadh, Mamlatdar of 
Vanthali and the Union of India. In the 
said suit the present opponent No. 4 
Mulchand Khatumal Khimani filed an - 
application under Order 1, Rule 10, 
Civil Procedure Code read with Sec- 
tion 151 of the said Code to be implead- 
ed as a co-defendant. He alleged that he 
was the successor of Verumal Tekumal 
the original allottee in respect of the 
suit lands. According to him, the appeal 
filed by the applicant-plaintiff challeng- 
ing the proceedings commenced under 
the Evacuee Property Act, 1950 as well 
as the Displaced Persons (Compensation 
and Rehabilitation) Act, 1954, was dis- 
missed by the Authorised Chief Settle- 
ment Commissioner on 7th June, 1978 
and a Sanad was issued in favour of the 
allottee on 15-2-79. Accordingly, he al- 
leged that he had become the owner of 
the aforesaid two survey numbers and 
was entitled to be put in actual posses- 
sion thereof. He, therefore, applied to 
the court, alleging that he was vitally 
interested in the outcome of the suit and 
as the suit was filed mala fide with a 
view to keeping him out of possession, © 
to be joined as co-defendant in the suit 
to enable him to contest the same on 
merits. 


4. The aforesaid application Exh. 9 
was heard and disposed of by the learn- 
ed Jt. Civil Judge, Senior Division, 
Junagadh on 30th June, 1979. The learn- 
ed Judge took the view that the said 
opponent No. 4 was a- necessary party 
to the suit as his rights in the lands 
allotted to him were likely to be settl- 
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ed in the said suit. On this line of 
reasoning -the' learned ‘Trial Judge 
granted the application and directed that 
he be impleaded. as defendant No. 4 in 
the suit, It is against this order passed 
by the learned Trial Judge, that the 
original plaintiff has 
court. 


5. The relevant part of Order I, 
Rule 10 (2); provides that the Court may 
at any stage of the proceedings, either 
upon or without ‘the application of 
either party, and on such terms as may 
appear to the ‘Court to be just, order 
that the name of any party which ought 
to have been joined. whether as plain- 
tiff er as a defendant or whose presence, 
before the Court may te necessary in 
order to enable the Court effectually 
and completely to adjudicate upon and 
settle all the auestions involved .in the 
suit, be added.. It further provides. that 
where a defendant is added. fhe plaint 
Shall unless'the Court otherwise directs, 
be amended in such manner as may be 
necessary, and amended copies of the 
summons and of the plaint shall be 
served on the new defendant and, if the 
Court thinks fit, -on the original defen- 
dant. Thus, under sub- rule (2) of R. 10. 
of Order I, the Court is ` invested with 
the discretion. to add a party ‘as co- 
defendant at any stage of the trial on 
such terms and conditions as it may 
think fit to impose if it is of the opinion 
that the party ought to have been join- 
ed at the initial stage or that the pre- 
sence: of the party before the Court is 
necessary in order to enable the Court 


‘effectively and completely to adjudicate 


upon and settle all the .questions involv- 
ed in the suit. In Razia Begum v. Saheb- 
zadi Anwar Begum, AIR 1958 SC 886. 
the Supreme Court pointed out that the 
question of addition of parties under 
Order I, Rule 10, Civil Procedure Code, 
is generally not one of initial jurisdic- 
tion of the court, but of a judicial dis- 
cretion which may be-exercised in view 
of all the facts and circumstances of a 
particular. case. It 
that in a suit relating to property., in 


order that ` a person may be 
added ‘asa. party,- he should 
-hare à, direct interest as dis- 


tinguished from a commercial interest, 
in the subject-matter of the- litigation. 
‘That was a casein which a suit . was 
filed for a declaration that the plain- 
tiffappellant was a legally wedded wife 


"of respondent. No. 3 and that she was ` 


Noormahmad.:y.- Anand A.L 


approached this 


further pointed out’ 


yond 
oo 


also 
‘Kharch-e-pandan’ at a certain rate. 

spondent No. 3 filed his written statem nt 
admitting the fact that the pean 
was ‘married to him. and thai she was 
entitled to maintenance as claimed} in 
the suit. He also admitted that the ap- 
pellant bore him three issues of 


entitled to receive - from 


e 
` marriage. At that stage, respondent No. 1 


Claiming to be the lawful and legally 
wedded wife of respondent No. 3, jand 
respondent No. 2, the son’ of: respondent 
No. 3.by the first respondent, filed an 
application under Order I, Rule-10 (2) 
as being’ interested in -denying / the 
marriage of the appellant and her rights- 
and status. The Trial Court allowed) the 
application and directed the respondents 
Nos. 1 & 2 to be added as defendants. 
The High Court in revision refused to 
interfere with the discretion of the 
court. The Supreme Court, applyi 

preposition set out above, held tha 
discretion was 


the 
the 
I rightly exercised on 
sound judicial consideration and it was 
not necéssary to interfere with! the 
order passed by the trial court. 


6. In Udit Narain Singh T Revenu 





v. Additional Member Board of Revenue, 
Bihar, AIR 1963°SC 786, the Supreme 
Court pointed out who are, thé peces- 
sary; and proper parties to the petition. 
Their Lordships ` answered ‘the question 
in para 7 of the judgment in the fol- 
Jowing words: “The law on the s bject 
is well settled, it is enough if we state 
the principle. A necessary party ig one 
without whom no order .can ‘be| made 
effectively: a proper party is one in 
whose absence an effective order an be 
made but whose 
for a complete and final decision 
question involved in: the proceeding.”. 


7. In Muslim Wakf. Board, 
v. Municipal Board, Bhopal, ar 
Madh Pra 249, ‘` Shrivastava, ‘while 
interpreting order I, Rule 9, Gh Pro- 
cedure Code held that a plaintiff} cannot 
‘be compelled against his 'wishes /to’ im- 
plead anyone as a defendant. |He is 
perfectly at liberty to frame his; suit in 
any way. If the third patty is a neces- 
sary. defendant,’ then the suit ‘would be 
dismissed: otherwise the case woud “be 
‘decided on the merits so far as the. par- 
ties before the Court are concerned. At 
best, the only -order that- can be passed 
by the court would be‘to allow: the 
plaintiffs time to decide ‘whether ` they 
would like to implead the third party 
as:-a: co-defendant and if they | -decided 








trial - 


presence is necessary . 
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against it, the ‘court has no power to 


compel them, 
8 A similar view was taken by 


J. M. Sheth, J. in Ambalal Maganlal- 
Rawal v. Vaghari Bababhai Shivabhai, 


(1974) 11 Guj LT 215. It was pointed out | 


that as a rule the Court should not add: 


a person as a defendant in a suit when - 


the plaintiff is opposed to such addition. 
The reason is that the plaintiff is the 
dominus litis. He is the master of the 
suit. He cannot be compelled to fight. 
against a person against whom he does 


not wish to fight and against whom he 


does not claim any relief. [It was 
pointed out that the word “may” in sub- 
rule (2) of Rule 10, of Order I of the 
C. P, C. clearly imports a discretion 
that the Court will, while exercising the 
same discretion, invariably ascertain the 
wishes of the plaintiff before 
directing a third party . to 
be added as a co-defendant to 
his suit. In exceptional cases only, where 
the Court finds that the addition of the 
new defendant is 
to enable it to adjudicate and effectively 
and completely decide the: controversy, 
it may add the said party as a co-de- 
fendant; the objection of the plaintiff 
notwithstanding. 


‘9. From the above case Law, it be- 
comes clear that sub-rule (2) of Rule 10 
of Order I of the Civil Procedure Code 
invests the Court with discretion to add 
a party as co-defendant to the suit. 
Ordinarily, the discretion will not be 
exercised in the face of opposition from 
the plaintiff. In the instant case, there 
was stiff opposition from the plaintiff 
and yet, the Court exercised its discre- 
tion in overruling that opposition and 
in directing the co-defendant to be ad- 
ded as a party to .the suit. The .Court 
can, in a fit case, overrule the objection 
of the plaintiff if it finds it necessary to: 
implead the third party as a co-defen- 
dant to enable it to effectually and com- 
pletely adjudicate upon and settle all 
questions involved in the suit. The ques- 
tion then is, was it necessary to ef- 
fectually and completely adjudicate 
upon and settle all questions involved 
in the suit, to add defendant No. 4 as 
co-defendant to the suit? In other words, 
could it be said, in the facts and cir- 
cumstances of the present case, that the 
presence of defendant No. 4 was peces- 
sary to enable the Court to effectually 
and. completely adjudicate upon all ques- 
tions involved in. he- suit? 
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Puttřig it differently, could the 
questions: involved -in the suit. 


not disposed: of effectually and com- 
pletely im the absence of defendant No. 4 
as: co-defendant? What is the meal dis- 
pute involved. in the suit? The property 
which .the plaintiff claims to be of his 
ownership; has been declared tẹ be 
evacuee property and has been allotted 
to defendant Na 4, a displaced persom. 
The plamtifi challenges the order where- 
under the property was declared to be 
evacuee property. It is a different matter 
whether or not: the Court wilh have 
jurisdiction to: decide such a suit because 
that questior. does not arise: at the pre- 
sent stage: It is the decision of the offi- 
cers of the Union of India declaring the 
property im question ta be evacuee pro- 
perty which is the subject. matter of - 
challenge in the suit. If the property is 
not. evacuee property, then, there would 
be no question of allotting the said pro- 
perty to a displaced person under the 
provisions. of the Displaced Persons 
(Compensation. and Rehabilitation) Ac 
1954. Om the questiom whether the pro- 
perty isi evacuee property or otherwise,|, 
the real contesting. parties are the plain- 
tiff om the one side and the officers oth 
the Unior of India. on the other side. 
If the order or decision of the Union ofj 
India declaring: the pronerty im question 
to be evacuee property is upheld, then! 
the order of. allotment in favour of de- 
fendant No. 4 wilh stand If om thi 
other hand, it is found that the property 
was wrongly declared to be evacuee 
property and that, in fact, it was- never 
evacuee property, the order of allotment 
in. favour of defendant No, 4 will auto- 
matically collapse. Therefore, the real 
contesting parties are the plaintiff an: the 
one hand, and: defendants Nos, 1, 2 & 3} 
on the other. Defendant No: 4 has, no} 
doubt been: allotted the property in 
question, but that. allotment is on the. 
basis that the property is evacuee pro~j 
perty. If that basis; disappears, the order; 
stand. What has 
been challenged in the suit is the order 
declaring the property to be evacuee! 
property. The defendants Nos. 1, Z and 3} 
have to meet that challenge to their 
‘order. Till that stage the allottee does 
not enter the fteld. The state of allot- 
ment is a post declaration stage, -The 
presence of the allottee is not at all 
necessary ‘to effectually and completely 
adjudicate upon and settle the question 


regarding the legality of the declaration 
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and question incidental thereto. Even 
without ‘his presence all those questions 


can be effectually and completely ad- 
judicated’ upon and settled in 
the suit. If in such circum- 
stances the plaintiff objects to 


the addition of the allottee as a party to 
the: suit, it cannot be said that the 
-lobjection is unreasonable or wholly un- 
sustainable. The addition of a party 
confers certain rights on the added party, 
such as a right to appeal, etc., and it 
would not be proper, in a case where 
the presence of the party is not absolute- 
ly necessary to lightly implead him and 
thereby impose consequential obligations 
on the plaintiff. Therefore in view of 
the observations of the Supreme Cout in 
Udit Narain’s case (AIR 1963 SC 786) 
- (supra), itis clear that the allottee is nei- 
ther anecessary nora proper party to the 


suit. The discretion should not be ex- 
ercised . lightly as it confers certain 
rights on the added party and entails 


certain consequences which the plaintiff 


would be. justified in. avoiding, because 


he cannot be expected to litigate with a 
party with whom it is unnecessary to 
litigate. Supposing in the instant case 
the plaintiff successfully proves that the 
order declaring his property to be 
evacuee property is illegal and the de- 
fendants Nos. 1, 2 and 3 are also satisfied 
that the view. of the trial Court is un- 
assailable - and decide not to appeal, yet 
the plaintiff will have to fight further 
legal battles if the allottee decides to 
challange the view in the higher forums. 
If it is found that discretion is not’ ex- 
ercised on sound judicial considerations 
this Court would be justified in interfer- 
ing with the lower Courts order in the 
interest of justice. In the facts and cir- 
cumstances of this case I am satisfied 
that the lower Court’s exercise of discre- 
tion is not judicious. I am, therefore, of 
the opinion that the trial Court was not 
right in directing the allottee to be im- 
pleaded as a co-defendant in the suit. 


10. In the result, therefore, this Re- 
vision Application succeeds, and the 
order passed by the learned trial Judge 
directing the plaintiff to implead the al- 
lottee-defendant No. 4 as a party to the 
suit, is set aside. Rule is made absolute 
accordingly with no order as to costs. 


` Revision allowed. 
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S. H. SETH AND S. L. TALATI, JJ. 
Surat Parsi Panchayat, a Public Trust 
and others, Petitioners v. State! of 
Gujarat and others, Respondents. 
Spl. Civil Appln. No. 1344 of 1974, +D- 
11-3-1980. 


Bombay Town Planning Act (27'.of 
1955), Ss. 34, 32 (1) (ix) and 66 (1), Pro- 
viso (ii) — Jurisdiction of Board of |Ap- 
peal — Decision of Town Planning Offi- 
cer apportioning contribution between 
lessor and his lessee — Board if can de- 
cide appeal against that order. | 


Section 34 renders the decisions of the 
Town Planning Officer which fall under 
specified clauses of Sec. 32 (1) appealable 
to the Board of Appeal. Decision of 
Town Planning Officer under clause (ix) 








‘of Sec. 32 (1) is one of the decisions ap- 


pealable under Sec. 34. Sec, 32 (1) (ix) 
makes a reference to Sec. 66 in its en- 
tirety. Under Sec. 66 (1) Proviso (iil, the 
Town Planning Officer is under an 
con- 
tribution is payable in respect of} each 
plot included in the town planning 
scheme but is also under an obligation 
to decide in what proportion contribu- | 
tion is payable in respect of a plot by its 

lessor and lessee or by its mortgagor. 
and mortgagee. It casts upon the /Town 
Planning Officer both these obligations. 
The comprehensive reference to Sec. 66 
in Sec. 32 (1) (ix) emboldens the (Court 
to take the view that the said clause 
contemplates determination of contribu- 
tion payable in respect of each plot and 
also payable in respect of a particular 
plot by its lessor and lessee or |by its 
mortgagor and mortgagee. S. 32 a (iii) 
wherein a reference has been made only 
to Sec. 64 (1) (f) makes it clear 1 the 
Legislature has referred to a cific 
provision where it wanted to do so and 
made a general reference where it want- 
ed to provide otherwise. Therefore it is 
clear that the comprehensive reference 
to Sec. 66 in Sec. 32 (1) (ix) does not 
mean reference only to the principal 
part of sub-sec. (1) of Sec. 66 ‘but it 


means reference to the whole of it in- 
cluding its proviso. Therefore, fo read 
the ‘expression “the increment of the 





plots included in the final scheme” in 
Sec. 32 (1) (ix) as referring only to 


*Only portions approved for reporting 
by High Court are reported here). 
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plots and not to the lessor and lessee or 
mortgagor and mortgagee of a particular 
plot is to take a lop-sided view of the 
apportionment 
of contribution between a lessor and his 
lessee falls under Sec. 32 (1) (ix) and 


therefore Board of Appeal has jurisdic- 


tion under Sec. 34 to hear appeal against 
decision of Town Planning Officer on 
the question of apportionment of contri- 
bution payable in respect of certain final 
plots between lessor and his lessee. 
(Paras 26, 27) 

K. A. Mehta, for Petitioners; G. N. 
Desai, Govt. Pleader and A. J. Patel, 
Asstt, Govt. Pleader (for Nos. 1, 2 and 
3), K. K. Chokhawala (for No. 25) and 
S. R. Divetia (for No. 42), for Respon- 
dents. 

S. H. SETH, J.:— 1-23. x x x 

24. We now turn to fourth and fifth 
contentions. The fourth contention re- 
lates to the apportionment of contribu- 
tion between the petitioner on one hand 
and its lessees:on the other hand. Re- 
spondents Nos. 5 to 45 are the lessees 
of the petitioner. The question of pay- 
ing contribution under the town’ plan- 
ning scheme arises in respect of Final 
Plots Nos. 58, 46, 45, 52, 54, 50, 47, 56, 
53, 44, 51, 57. 60, 61. 79, 74, 
76, 96, 86, 87, 88, 89, 72, 158, 
162, . 164, 165 and 166. The Town 
Planning Officer has ordered the lessees 
to bear 2/5th of the contribution payable 
in resnect of the aforesaid lands and the 
lessor — the petitioner —- to bear 3/5th 
of the contribution. Now, this conten- 
tion was raised before the Board of Ap- 
peal. The Board of Appeal has held that 
it has no jurisdiction to examine this 
part of the order of the Town Planning 
Officer. The jurisdiction of the Board is 
governed by Section 34 of the Act. In 
1971, when the appeals were filed before 
the Board of Appeal, Section 34 provid- 
ed as follows: 

“Any decision of the Town Planning 
Officer under clauses (v), (vi), (viii), (ix), 
(x) and (xiii) of sub-section (1) of Sec- 
tion 32 shall be forthwith communicat- 
ed to the party concerned and any party 
aggrieved by any such decision may. 
within one month from the date of the 
communication of the decision present 
an appeal to the District Judge for deci- 
sion of the appeal by a Board of Ap- 
peal constituted under Section 35: and 
.on receipt of an appeal as aforesaid the 
Board of Appeal shall. as soon as may 
be constituted as hereinafter provided, 
and shall hear and decide the appeal.” 
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This section renders certain decisions of 
the Town Planning Officer appealable 
to the Board of Appeal. They are deci- 
sions which fall under clauses (v), (vi), 
(viii), (ix), (x) and (xiii) of sub-see, (1) 
of Section 32. 

25. Let us now turn to sub-section {1) 
of Sec. 32. Mrs. Mehta has argued that 
the question . of apportionment falls 
under clause (ix) of sub-section (1) of 
Section 32. It reads as follows: 


“In accordance with the prescribed 
procedure the Town Planning Officer 
shall... calculate the proportionin which 
the increment of the plots included in 
the final scheme shall be ‘liable to con- 
tribution to the costs of the scheme in 
accordance with the provisions contain- 
ed in Section 66.” 


It has been argued by Mrs. Mehta that 
the expressions ‘proportion’ and ‘con- 
tribution” read in light of the fact that 
clause (ix) refers to entire Section 65 
necessarily embrace within their sweep 
the question of apportionment of con- 
tribution between a lessor and his lessee 
because, according to her, Section 66 to 
which reference has been made in its 
entirety specifically provides for such 
apportionment. On the other hand, the 
learned Government Pleader has argued 
that clause (ix) does not provide for 
determination of apportionment of con- 
tribution between a lessor and a lessee 
of a particular plot but it provides for 
determination of contribution payable 
in uniform or different proportions by 
different plot-holders. In support of his 
argument, he has stressed the expres- 
sion “in which the increment of the plots 
included in the final scheme” used in 
clause (ix) of sub-section (1) of Sec. 32. 
If emphasis is laid on the expression 
“increment of the vlots”, it is likely to 
lead to an inference that the expres- 
sions “proportion” and “contribution” 
used in clause (ix) have a reference to ` 
contributions payable in respect of dif- 
ferent plots and not contribution pay- 
able in respect of a particular plot by 
its lessor and lessee and by its mort- 
gagor and mortgagee. 


26. Now, in order to examine the 
Tival arguments. which have been raised 
in this behalf, it is necessary to turn to 
Section 66. Sub-section (1) of Section 66 
provides as follows: 


_ “The costs of the scheme shall be met 
wholly or in part by a contribution to 
be levied by the local authority on each 
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plot included in the- final scheme cal- 
culated in proportion to the increment 
which is estimated to accrue in respect 
of such plot by the Town Planning Off- 
cer.” i 


This provision indeed has reference to 
contribution payable in respect of each 
plot included ïn the -final scheme which 
the Town Planning Officer is required to 
determine. However, there is a proviso 
to sub-section’ (1) of Section 66 and, it 
contains four clauses. Clause (ii) in the 
proviso to sub-section (1) reads as fol- 
lows.: 


"Provided . that where a plot’ is 
subject to a mortgage with possession or 
to a lease the Town Planning Officer 
shall determine in what proportion the 
mortgagee or lessee on the one hand and 
the mortgagor or lessor on the other 
hand shall pay such contribution.” 

It is clear, therefore, that under Sec. 66 
the Town Planning Officer is under an 
obligation to decide not only what con- 
tribution is payable in respect of each 
plot included in the town ‘planning 
scheme but is also under an obligation 
to decide in what propertion contribu- 
tion shall be payable in respect of a 
particular plot by its lessor and lessee 
or by its mortgagor or mortgagee. We 
have no doubt in our minds that Sec- 
tion 66 casts upon the Town Planning 
Officer both these obligations. If we new 
turn to clause (ix) of sub-section (1) of 
Section 32 again and examine it in this 
light, we must necessarily hold 
clause (ix) contemplates defermination 
of contribution payable in respect of 
each plot and also payable im respect of 
a particular plot by its lessor and lessee 
or by its mortgagor and, mortgagee. The 
comprehensive. reference to Sectien 66 
made in clause (ix) of sub-section (1) of 
{Section 32 emboldens us to take this 
view. If the argument raised by the 
-|learned Government Pleader was well- 
founded, the -Legislature would have 
referred, in Section 32 (1) (ix), to sub- 
section (1) of Section 66 excluding its 
proviso. The Legislature. has not done it. 
We may in this behalf refer to cl (iii) 
of sub-section (1) of Section 32 under 
which reference has been made only to 
clause (f) of sub-section (1) of Section 64 
` Therefore, when we read clause (ix) and 
clause (iii) of sub-section (1) of Sec. 32 





in juxtaposition, it is' clear that ‘the ` 


Legislature has referred to a specific 
provision where it wanted to do so and 
made a general reference where it want- 
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ed to provide otherwise. Therefore, it ist 
‘lear that, when itis read in this cont 

we find that comprehensive reference to 
Section 66 does not mean reference only 
to the principal part of sub-section (4) 
of Section 66 but it means reference lto 
the whole of it including its proviso. 
Therefore, to read the expression “the 
increment of the plots included in the 
final scheme” was referring only to plots 
and not to the lessor and Jessee-or mort- 
gagor and mortgagee of a partic 

plot is to. take a lop-sided view of e 
matter. Indeed, the learned ‘Gov nt 
Pleader. tried to support his contention 
by having resort to clause (xiv) of sub- 
section (1) of ‘Section 32. ‘Clause (xiv) 
can ‘never support ‘the «contention raised 






of his arguments and did not press [the 
question further. In order to be fair. to 
his argument, we reproduce low 
clause (xiv) of sub-section (1) of ae 


“In accordance with the ‘prescribed 


procedure the Town Planning © = 
shall ...... draw in the prescribed : 
the final scheme in accordance wit “the 


draft scheme.” 


This clause has nothing sisal. to 
do with the question of apportionment 
of contribution between a lessor and his 
lessee. In cour opinion, therefone, | the 
Board of Appeal was in error in hold- 
ing that the question of apportionment 
of contribution between a lessor and his 
lessee’ did not fall under clause (ix) of 
sub-section (1) of Section 32 and /that, 
therefore, it had no jurisdiction under 
Section 34 to hear appeal against. it. 


27. In our opinion, the Board ot Ap 
peal has jurisdiction to ‘examine| ‘this 
question, Therefore, the impugned order 
of the Board of Appeal in ‘so farj as it 
Telates to this aspect in respect of /seve- 








fourth contention raised ‘by Mrs. + 
therefore, is upheld. 


28 to 34. x X x X 
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Girdharlal Lavijibhai, Petitioner v: 


Bhogilal Girdharlal and others, Respon- 
dents. 


Civil Revn. Appln.. No. 50. of 1980, D/- 
3-3-1980." 


Bombay Court-fees Act (36 of 1959), 
Sec.. 6 (vii), Expl. 6 (v) (a) — Scope 
and applicability — Suit.for partition — 
Suit land, failow land. — Court-fees, — 
Determination — Mode, 


If in view of the Explanation to el. (ni), 
of Sec. 6 the land is assessed to land 
revenue for purposes of agriculture. by 
virtue of sub-clause (a) of clause (v). of 
Sec. & the valuation for the purposes of 
court fee will be equal to twelve and a 
half times the assessment. In the case of 
Jand: revenue the land’ can be assessed 
either for agricultural purposes or non- 
agricultural purposes and under the 
scheme of the Bombay Land Revenue 
Code, all Jands which are not assessed’ 
for non-agricultural purposes are as- 
sessed: to. land revenue for agricultural 
purposes. Therefore if. the land’ im aues- 
tion is assessed to land. revenue for pur- 
poses of agriculture, them the value 
would be twelve and’ a half times the 
assessment since sub-clause (a) of cl. {v) 
of Sec. 6 would’ be applicable. What the 


Legislature prescribes is the test of as-- 


sessment to Iand revenue for a parti- 
cular purpose and not the actual user 
of the land. The value of the Jand! in the 
market is totally immaterial (Para 4) 

Where the suit land in suit for parti 


tion and possession of plaintiffs one- 


fourth share was fallow Iand and agri- 
cultural assessment was being assessed. 
for agricultural purposes in case. of that 
particular Iang, valuation of suit land 
would. be one-fourth share of the value 
arrived: at on the footing of assessment to 
land revenue for purposes of agriculture. 
Ir such a case the valuation could not 
be more than a sum equal to twelve and 
a half times of such assessment. Case 


law discussed. (Para 4) 
Cases. Referred : Chronological Paras 
“1977 Tax LR: NOC 96 : 106 ITR: 917 (Gu7) 

4 


AIR 1965: Gu7' 259 : . 4 


*Against order of D. P. Buch. Joint Civil 
Judge (S: D). Raikot,, D/--4-12-1979.. 


EEX/I.X/240/80/SSG- 


Girdharlal Lavjibhai v. Bhogifal Girdharlal 


. party in this civil 


. Share which the 


Guj. 139 
DÐ. G. Karia, for Petitioner, A. J. Patel, 


Asstt. Gove. Pleader, for Respondent 
No, 5. 


ORDER :— The petitioner herein is the 
original plaintiff. Opponents Nos. 1 to 4 
are the original defendants and the State 
of Gujarat, is the 5th opponent. The 
State of Gujarat is only added as a 
revision application 
and the reason for joining the State as 
a party is obvious; the matter concerns 
the Court-fees Act and that is why the 
State of Gujarat has been joined as one 
of the oppgnents. 


2; The plaintiff has fled the suit, be- 
ing Special Civik Swt No. 8 of 1976 in 
the Courf of the learned Civil Judge, 
Sentor Division, Raiket. The suit is for 
a declaration and partition of one-fourth 
plaintiff claims in the 
suit Iland amd he-has prayed that after 
ascertaining the one-fourth share of the 
land coming te his share the same should 
be handed over to him and possession 
should be given to him. In the suit ac- 
ting under Sectiem 12 (3) of the Act. 
The Court Fees Inspector, the Inspection 
Officer, made his report on July 12, 1976 
requesting the Court that a provisional 
finding should be recorded that proper ° 
court-fee has not been paid by the plain- 
tiff on the plaint and the Court should 
revise the valuation and determine ‚that 
the amount of deficit court-fee stamp :. 
Rs. 2142/-. According ta the Court Fees 
Inspector, court-fee ‘payable on the 


- plaint would come to Rs. 2220/- but only 


Rs. 58/- had been paid by the plaintiff 
at the time when he instituted the suit. 
Judging from the Court Fees Insnector’s 
report and the arder passed by the 
learned Joint Civil Judge, Senior Divi- 
sion Rajkot, after hearing the advocate 
for the plaintiff, it is clear that the whole 
attempt on the part of the Court Fees 
Inspector and the conclusion of the 
learned Judge was on the footing that 
what matters for the purposes of the 
Court-fees' Act in a case like this is the 
user of the land for agricultural purpose 


. and not assessment to jand revenue for 


the purpose of agriculture. It is common 
ground before me that what the plain- 
tiff is asking for is partition and posses- 
ston of his one-fourth share of land. The 
judgment of the learned Joint Civil 
Judge, Senior Division shows that in the 
revenue records in the village Forms 7 
and 12 the land was shown as fallow 
Yan@ so far as the actual use of the land 
for raising agricultural crops was con- 
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cerned. However what weighed with the 
learned Judge was that in the past this 
land was described as liquor distillary 
and that the suit land was given by the 
State of Rajkot prior to integration of 
the State in 1947 for running a distil- 
lary. However, as I will point out in the 
course of this judgment, the question 
that is required to be considered is whe- 
ther the land in question was assessed 
to land revenue for the purpose of agri- 
culture. 

3. The learned Joint Civil Judge, 
Senior Division accepted the contentions 
of the Court Fees Inspector and directed 
that the plaintiff should pay court-fees 
on the full market value of the suit land 
and the plaintiff should correct the valu- 
ation of the suit for the purpose of court 
fees to Rs, 38,700/- and pay court-fees 
accordingly. 

4. ` Section 6 of the Bombay Court- 
fees Act provides for computation of 
fees payable in certain suits. The rele- 
vant portion of Section 6 provides as 
follows: 

“The amount of fees ‘payable under 
this Act in the suits next hereinafter 
mentioned shall be computed as fol- 
lows: 

KX X X X X X X X 

(vii) In suits for partition and separate 
possession of a share of joint family 
property or of ioint property. or to en- 
force a right to a share in any property 
on the ground that it is joint family 
property or joint property whether or 
not the plaintiff is in actual or construc- 
tive possession of the property of which 
he claims-to be coparcener or co-owner 
-— according to the value of the share 
in respect of which the suit is institut- 
ed.” 

The Explanation to this clause provides: 


“For the purposes of this paragraph, 
if the property in which a share is claim- 
ed consists of or includes any land 
assessed to land revenue for the pur- 
poses of agriculture the value of such 
land shall be deemed to be the value as 
determined under paragraph (v} of 
Section 6.” 

Under paragraph (v): 

“In suits for the possession of land, 
houses and gardens according to the 
value of the subject-matter: and such 
value shall be deemed to be, where the 
subject-matter is a house or garden — 
according to the market value of the 
house or gardens and where the subject 
matter is land, and 
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(a) where the land is held on settle- 
ment for a period not exceeding thirty 
years and pays the full assessment to 


Government — a sum equal to twelve 
and a half times the survey assess- 
ment;”. 


Under sub-clauses {b) aad (c) of cl. oh: 
“(b) where the land is held on a per- : 
manent settlement, or on a settlement 
for any period exceeding thirty years, 
and pays the full assessment to Govetn- 
ment — a sum equal to twenty times 
the survey assessment; and i 


(c) where the whole or any parti of 
the annual survey assessment: is remit- 
ted — a sum computed under sub- -para- 
graph (a) or sub-paragraph (b), as the 
case may be, in addition to twenty times 
the assessment, or the portion of ae 
ment, so remitted.” 


I am not concerned with any EET 
settlement in this case nor am I con- 
cerned with assumption of assessment. 
I am merely concerned with the land 
held on settlement for a period not'ex- 
ceeding thirty years. Under the Bombay 
Land Revenue Code all settlements! are 
for a period of thirty years and ‘Raiyat- 
wari’ settlement which is in force 
throughout the State of Gujarat is a 
settlement for a period not exceeding, 
thirty years. Therefore, if in view of 
the Explanation to clause (vii) the ‘land 
is assessed to land revenue for purposes 
of agriculture, by -virtue of sub- 
clause (a) of clause (v) the valuation for 
the purposes of court-fee will be equal 
to twelve and a half times the assess- 
ment. In the case of land’ revenue the 
land can be assessed either for agricul- 
tural purposes or non-agricultural: pur- 
pases and under the scheme of the Bom- 
bay Land Revenue Code, all lands which 
are not assessed for non- agricultural 
purposes are assessed to land revenue} 
for agricultural purposes. Therefore if 
the land in question is assessed to land 
revenue for purposes of agriculture, 
then the value would be twelve and a 
half times the assessment since’ sub- 
clause (a) of clause (v) would be ap- 
plicable. It is obvious from the order of 
the learned Joint Civil Judge, Senior 
Division, Rajkot that in Village ‘Forms 
Nos. 7 and 12 the land in question; is be- 
ing shown as fallow land. It is, being 
shown that agricultural assessment! is be- 
ing assessed for agricultural purposes in 
the case of this particular land and 
therefore valuation of the land would be 
on the basis of one-fourth. share, that 





1981 


being the share which the plaintiff 
claims, of the value arrived at on the 
footing of assessment to land revenue 
for purposes of agriculture. I am not 
concerned in the instant case with land 
assessed to land revenue for purposes 
other than agriculture. It is clear from 
the language of clause (vii) and Explana- 
tion to clause (vii) that what the Legis- 
lature prescribes is the test of assessment 
to land revenue for a particular purpose 
and not the actual user of the land. The 
value of the land in the market is 
totally immaterial. As pointed out by 
this Court in the context of Wealth-tax 
Act in Commissioner of Income-tax v. 
Manilal Somnath, 106 ITR 917 ; (1977 
Tax LR NOC 96) (Gui) the potentiality 
for future non-agricultural purpose may 
affect the value of the land but so long 
as the land is not assessed to land re- 
venue for purposes other than those of 
agriculture, it will still be land assessed 
to land revenue for purposes of agri- 
culture and by virtue of the Explanation 
to clause (vii) read with sub-clause (a) 
of clause (v), it can only be the value 
for purposes of court fees at twelve and 
a half times the survey assessment. It 
must be borne in mind that the Court- 
fees Act is a financial statute and must 
be construed strictly and applying the rule 
of strict construction it must be held 
that in the instant case the valuation 
could not be more than a sum equal to 
twelve and a half times the assessment 
— in the instant case to land revenue 
for purposes of agriculture. I am not de~ 
ciding in the instant case on the scanty 
materials placed before me as to what 
exactly the figure at twelve and a half 


times the assessment would be the trial. 


Judge will have to satisfy himself what 
that figure is. The decision in Rasiklal 
Nagori v. C. W. T., AIR 1965 Gui 259 
was explained by this Court in Commis- 
sioner of Income-tax v. Manilal Som- 
nath, 106 ITR 917 ; (1977 Tax LR NOC 
96) but what is agricultural land for 
purposes of Wealth-tax Act or Estate 
Duty Act or Income-tax Act is totally 
immaterial for the purposes of the Bom- 


bay Court Fees Act. All that counts is’ 


whether the land was assessed to land 
revenue for purposes of agriculture. 
. That is the only test which is to be ap- 


plied and the Jearned Joint Civil Judge, 
Senior Division, Rajkot failed to apply 
that test. The test which he has applied 
is altogether. wrong and altogether out- 
side the language of the Bombay Court- 
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fees Act, Section 6, clause (vii) Explana- 
tion. Under these circumstances, the 


order of the learned Joint Civil Judge, 
Senior Division is set aside. This civil 
revision application is allowed and the 
Rule is made absolute. There will be no 
order as to costs of this civil revision 
application. 

Application allowed. 
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N. H. BHATT, J. 


Mer Nagaiam Aala and others, Peti- 
tioners v. Punja Kana and others, Re- 
spondents. 


Civil Revn. Appln. No. 
D/- 22-2-1980.* 

Evidence Act (1 of 1872), Ss. 101-104 
— Civil P. C. (1908), O. 14, R. 5 — De- 
fendant claiming easement right over 
plaintiffs land — Issue framed throwing 
burden on plaintiff to show that there is 
no such right in defendant — Trial 
Court is directed to reframe issue throw- 
ing burden on defendant to prove that 
he acquired easement right of way — 
(Easements Act (1882), Sec. 15). 

(Para 3) 


B. D. Shukla, for Petitioners; P. V. 
Hathi, for Respondent Nos. 1 to 10. 


ORDER :— This is a revision applica- 
tion by the plaintiffs of the Regular Civil 
Suit No. 183 of 1976 pending in the 
Court of the learned Civil Judge, Junior 
Division, Porbandar. The plaintiffs have 
filed the said suit for restraining the de- 
fendants from burdening their property 
with the passage to the defendants’ fields. 
The suit is one purely for an injunction. 
The defendants who are the opponents 
herein have filed their reply to the suit 
asserting their easement right over the 
plaintiffs’ fields. The learned Trial Judge 
has, therefore, raised the following 
issue :— 

Whether the plaintiffs prove that the 
defendants have no right of way through 
the said land and are trying to create a 
new right of easement- as alleged. The 
plaintiffs, therefore. gave an application 
to the learned Judge Exh. 51 requesting 
the learned Judge that the issue as fram- 
ed above should be replaced by the issue 
to the -effect whether the defendants 


*Against order of R. J. Shakiwala, Civil. 
J., Jr. Division, Porbandar, D/- 9-8- 
1979. : 


HX/KX/E257/80/VSS 


1393 of 1979. 
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proved. a right of way as: eure by . 
them. 

2 The learned Judge Howeuee. did 
not agree and by his order: dated 8- 8-'79 
rejected that application. 

3.. It is no doubt true that the party 
who goes for the court’s assistance must 


establish its case in order to get the re- 


lief prayed for. But in. this case, the 
title of the plaintiffs to-their lands is noi 
in dispute: Ordinarily it. is the incident 
of-a proprietary right, to enjoy his pro- 
perty without any interference with his 
right by any of Kis neighbours, But in 
all! civilized ‘Nations; some such inter- 
ference is recognised in the form of 
easement right and the easement right 
from its very definition is a right te bur- 
den. another personis property for the 
more. beneficial! enjoyment of one’s: own. 
property. From the very nature. of 
things it is: evident that the existence: of 
such a burden is the matter of. exception 
and' unfettered 
perty: is: the matter of genenal: sule Who- 
ever wants the: court. to have the posi- 
tive fact to be proved: im his favour.. has 
to make that fact goad in: a- court of: law. 
To put it in a different way. it-is the 
negative proposition from the. very 
` nature of things which is difficult to be 
proved. In a case like the one on ‘hand, 
the plaintiffs cannot be asked’ to furnish 
negative proof about the absemce of any 
right with the defendants. It is; there- 
fore. obvious that the defendants have 
to make good their assertion of the posit 
tive fact, namely, the existence of ease- 
ment. right as alleged by them: It is 
therefore, obvious that the issue framed 
by the Trial Judge is erroneous andi it 
shews that the legality is committed 
by him in exercise of his jurisdictiom 
which, if allowed! to stand! would cause 
miscarriage off justice . - because, the 
learned! Trial Judge with this issue on 
-lrecord would proceed with the trial with: 


misconceptiom I, therefone,. allow: the ap-" 


plication Exh. 51 and delete the issue as 
framed by the learned: Judge im ac- 
cordance with the prayer put forward 
by the plaintiffs: and direct the: leamed 
Trial Judge that he shall. raise: the: issue 
to: the effect whether the 
prove that they have acquired: the: alleg- 
ed easement right alleged by them by. 
immemorial ‘user. Rule is accordinglz 


made absolute with no order as to costs. 


Rule made absolute. 


Bai Sakinabai v, Gulam Rasul 


‘enjoyment of one's. prar | 


defendants | 


A. L E. 
AIR 1981 GUJARAT 142 ` 
-S B. MAJMUDAR. J.: 
.Bai Sakiriabai and others, Appellants; 


v: Gulam Rasul Umarbhai ee Re 
spondent. 


Second. Appeal No 314 of ` 1976, of- 
28-3-1980.* . 


(A). Limitation Act 





(36 of ism, s 


tion 18 — E A — 
tial ingredients. . i), 
Before any regital in a document is 


treated to be within the meaning of Sec- 
tion 18, it must be shown that the st 
ment coricerned! avers about the exis- 
tence of a iural relationship and the gard 
statement is made with an intention, to. 
acknowledge the said relationship. jus 
the assertion ‘about existence of jural 
relationship between the parties andj an 
intention to admit one’s liability flowing 
from such a relationship are the essence 
of any valid’ acknowledgment within! the 
meaning of Sec. 18. AIR 1961 SC 1236 
and AIR 1967 SC 935, Rel. on. ‘(Para 20) 


In the instant case the plaintiff) ad- 
mitted that there existed a jural rela- 
tionship. between him as mortgagee; and 
the mortgagor and the said assertion) was 
obviously made by him with: an intention 
to acknowledge his subsisting liability as 
a mortgagee in possession of the suit. 
property as he wanted the City Survey 
Officer to mutate the suit, property in his 





name only as a mortgagee in po sion. 
Thus. he acknowledged his liabiłityj as a 
mortgagee in possession qua the | suit 
property. It is thus .apparent that the 
mortgagee in possession clearly asserted 
the jural relationship of mortgag and 
mortgagor Mike a clear intention ac- 
knowledge his liability to rem in 
possession as & mortgagee and did not 


assert any higher rights in the s t pro- 


perty.. È ( a 21) 
(B) Civil P. C. (5 of 1908), Sec.! 100 — 
Question of law — Construction basic 


documents of -title mec question - of 
Taw, 


The construction of a basic document 
of- title or af a document which) . is the 
foundation of the rights of 










y 
1962 SC 1314 and AIR 1957. 
445, Rel. on. 


*Agpamst decision of” c. A. 


Bhojani, 
Asstt. J.. Panchamakals at Godhra, in 
Civil Appeal No. 11 of 1975. ; 


HX/AY/E279/80/MVI > 
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In the instant case the construction af 
documents im question will be of essence 
on which rights of parties depend. They 
are the very ‘foundation: of the rights 
of parties in the suit. Thus they are basic 
documents on . which fate of the litiga- 
tion rests. In fact it has so rested in both 
the courts below. The trial Court con- 
strued the documents as containing valid 
acknowledgments of mortgagee rights 
while appellate court has taken a con- 
trary view. It is also apparent from ithe 
record of the case that the parties have 
given a pursis to the effect that they did 
not want to lead oral evidence and they 
relied on their respective constructions 
of these documents for supporting their 
cases, Im that view of the matter, it must 
be held that the construction of these’. 
basic documents in- light of the settled 
legal position regarding the applicability 
of Sec. 18 of the Limitation Act, 1963 
clearly raises a question of law which 
can be gone into by the High Court in 


second appeal (Para 27) 
(C) Evidence Act (1 of 1872), Ss. 90, 
17, 18 (2), 21 and 32 (2) — Documents 


thirty years old — Recitals in — Proof 
of, ; 

Once the statements are proved to be 
signed by persons concemed, they by 
themseives must be held to prove the 
admissions contained in the statements 
signed by the persons concerned. It is 
not necessary to ‘examine any one else 
in proof ‘of these statements. AIR 1965 
SC 481, Foll (Para 29) 


It is true that merely ‘because under 
Sec. 90 of the Evidence Act the docu- 
ments are presumed to be duly execut- 
ed if they are more than 30 years old. 
there is no presumption about the con- 
tents of these documents being true, but 
in the instant ease once the execution of 
the document is presumed, it will show 
that the plaintiffs predecessor-in-title, 
who was the signatory to the document. 
had executed the same. Once that is 
established by Sec. 90 of the Evidence 
Act, it would amount to an admission on 
the part of the executant i e. plaintiff's 
predecessor-in-title about the truth of 
the statements ‘mentioned therein. This 
is not a case in which a third party not 
signatory te the document is coming for- 
ward to show that the recitals contained 
in the document do not reflect the true 
facts but it is a “ease where the very 
signatory to the document is being 
foisted ‘with a dear admission’ .on his 
part of the contents of the document ex- 
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ecuted iby him years back and .the said 
admission is ,préssed in service © against 
his successor-in-interest. Consequently 
the mecitals, ican go tin as admissions ‘on 
the part of its executant i: e. :predeces- 
sor-jn-title of the plaintiff in wiew of the 
combined effect of :Ss. 17, 18 (2) and 2) 
of the Evidence Act. It is clear that the 
present ¡plaintiff who danives ‘His interest 
through ‘his father in the subject matter 
of the snit can be foisted with the bur- 
den of the admissions qua ‘the :suit pro- 
perty which this tfather made vears back 
and ‘when the made bat statement ‘his 
interest in dhe suit property did .con- 
tmue. The recitals in the decument .can 
also wo ‘in -evidence wnder the provisions 
of Sec. 32 (2) of the Mvidence Act as it is 
a statement made against the proprietory 
interest of a person who is dead. 


P (Para 29) 
Cases (Referred : Chronological Paras 
ATR 1978 ‘SC 1329 25 


AIR 1971 SC 1482 ; 1971 Ali LJ 1378 19 
AIR 1967 SC 935 18. 19 
AIR 1966 ‘SC £652 sé 26. 
ATR 1965 ‘SC 481 : (1965 (1) Cri ‘LI .490 

29 


ATR 1962 ‘SC 1314 


25 
AIR 1961 SC 1236 17, 18 
ATR 1957 Andh Pra 445 25 
ATR 1939 Bom 59 29 


D. F. Amin, for Appellants: R. N. 
Shah, for Respondent. 

' FUDGMENT:— ‘This second appeal 
under Section 100 of the Civil P. ‘C. in- 
volves a short question of law as ‘to 
whether documents Exs. 38 and 40 re- 
Tied upon ‘by the present appellants — 
original defendants — amount to ac- 
knowledgment of subsisting mortgagee 
rights ‘on the ‘part -of tthe respondent and 
his father within the meaning of Sec. t8 
of the Indian Timitation Act, 1963 (Sec 
tion 19 of ithe Ondian ‘Limitation Act, 
1908). Tf ithese documents are held to 
amount to walid acknowledgement within 


-the meaning of aforesaid -section .of ‘the 


Limitation Act, the appellants are entitl- 
ed ‘to succeed but mot otherwise. 


2. In order to appreciate ‘the afore- 
said controversy ‘between the ‘parties, it 
is necessary to have ‘a glance at certain 
material facts as are ‘brought -out in the 
case. 


3. In Dohad town in -Panchamahals 
District is situated an ‘immovable pro- 
perty ‘bearing city survey ‘No. 2810 
which was . originally an open ‘piece of 
land over Which a hut was ` constnucted 


. the full owners 
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later on. The said property was belong- 
ing to one Marabkhan Singalkhan. He 
had mortgaged the said property with 
possession for Rs. 80/- in 1896 A. D. to 
one Khatijabu widow of Chand Ramzan, 
and since that time, the suit property 
that is open land with a hut over it 
came in possession of Khatijabu. Thus 
the said Khatijabu became mortgagee in 
possession of the suit property. The said 
Khatijabu. bequeathed her mortgagee 
rights over the suit property by her 
Will dated September 28, 1915 in favour 
of Umar Mastu Belim, who was the pro- 
decessor-in-title of the present respon- 
dent. Thus Umar Mastu Belim as a le- 
gatee under the Will of said Bai Khati- 
jabu became a mortgagee in possession 
of the suit property after the death of 
Bai Khatija in 1920 when the aforesaid 
Will of Bai Khatijabu took effect. The 
aforesaid Umar Mastu died. in 1951 leav- 
ing behind him the present respondeni- 
original plaintiff and one daughter 
named Babubibi as his sole heirs and 
legal representatives. According to the 
” plaintiff-respondent, he.and his sister on 


the death of the original mortgagee in. 


Umar Mastu derived the 
mortgagee rights in the suit property 
after their father’s death in 1951. The 
respondent-plaintiff’s further case is that 
as the original mortgagor had not re- 
deemed the suit property within 60 
years from 1896 the heirs of original 
mortgagee in possession Umar Mastu 
became full owner of the suit property 
on the expiry of 60 years from the year 
1896 i. e. from 1956 they have become 
of the suit property. 
Thus the case of the plaintiff is that 
from 1956 onwards he and his sister had 
become the co-owners of the suit pro- 
perty to the exclusion of the original 
mortgagor and his successors in interest. 
‘This contention of the plaintiff was bas- 
ed on the ground that the. equity of 
redemption -had already got extinguished 
with the expiry of the time for redemp- 
tion available from the date of the 
original mortgage of 1896. The plaintiff’s 
further case is that his sister Babubai 
gave up her right, title and interest in 
the suit property in favour of respon- 
dent-plaintiff by a registered release 
deed which came to be registered on 
29th December 1967. The respondent- 
plaintiff therefore. contends that from 
1956 onwards he and his sister were co- 


owners’ of the suit property and from 
the end of 1967 he is the sole owner of 


possession 
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the suit property and the equity of fe- 
demption that inhered in the legal 
presentatives of original mortgagor had 
stood extinguished by law of limitation 
which operated on the original mort- 
gage transaction as the heirs and legal 
representatives of the original mortgagor 
took no steps for redeeming [the 
usufructuary mortgage on the suit pro- 
perty within the full span of 60 years 
from 1896 as per the old Limitation Act, 
1908. 


4. It is necessary to mention onej ad- 
ditional development which took place 
after the original mortgage was execut- 
ed in 1896. One Vora Mahmadali Jiva 
Ibrahim Jiwala purchased original mort- 
gagor’s rights in a court auction on Janu- 
ary 11, 1907. The present appell 
defendants are the heirs and legal re- 
presentatives of the aforesaid purchaser 
of the original mortgagor’s rights. 

5. In the background of the 
said sequence of events, the pres 


ore- 
t re- 


_ spondent as plaintiff filed Regular Civil 


Suit No. 241 of 1973 in the Court 
Joint Civil. Judge, (J,.D.). Dohad 
declaration that the present def 


of the 
or a 
dants 


-who are the heirs of Taherali Moham-. 


madli Vora the auction purchaser bf the 
original mortgagor’s rights in the suit 
property have no right left in them -to 
redeem the property as their right of 
redemption had got extinguished and 
the defendants have no right, title and 
interest left in the suit property. The 
respondent-plaintiff prayed tnt a 
permanent injunction against the |appel- 
lants restraining them from disturbing 
the . plaintiff’s possession of the suit pro- 
perty as full owner thereof. i 


6. The present appellants as) defen- 
dants resisted the suit by their jwritten 
statement, Ex. 21. Defendant No. 2 re- 
mained ex parte but the suit was main- 
ly resisted by defendants Nos. I, 3, 4 and 
5. They contended that the suit was not 
maintainable; that the plaintiff; had no 
right in the suit property as full owner. 
They admitted that original owner of 
the suit property was one , Pathan 
Merabkhan Singalkhan. They then trac- 
ed out their interest in the suit property. 
They contended that the suit /property 
was sold in court auction keeping the - 
mortgage charge of Rs. 80/- over the 
same and it was purchased in the court 
sale by their grand-father Mohamedali 
Jiva Ibrahim on 16-1-1907 and/after his 
death the father of the defendants had 
become the owner of the suit; | property, 


1981 


That they were the heirs of their de- 
ceased father. They thus contend that 
they had equity of redemption in the 
suit property. They further contended 
that their equity of redemption in the 
sult property was not extinguished on 
the expiry of 60 years from the date of 
mortgage of 1896. In order to sustain 
their plea that their equity of redemp- 
tion was not extinguished by passage of 
time they relied upon two documents, 
one an application, Ex. 88, and a state- 
ment dated 29-10-1930, Ex. 39. The said 
application, Ex. 38, was made by the 
then mortgagee in possession, Umar 
Mastu, to the City Survey Officer, Dohad 


wherein he allegedly acknowledged the 


subsisting mortgage on the suit property 
and his mortgagee rights therein. Ac- 
cording to the contesting defendants-ap- 
pellants, the said, the then mortgagee 
Umar Mastu, the predecessor-in-title of 
the plaintiff-respondent, by his support- 
ing statement Ex. 39 acknowledged his 
liability as a mortgagee in possession 
and which was a clear acknowledgment 
as per Section 18 of the Limitation Act, 
1963 (old Section 19) and from the said 
date, a further period of 60 years for 
redemption of the suit mortgage was 
available to the defendants. Thus ac- 
cording to the defendants, the right of 
redemption could be exercised by them 
over the suit mortgaged property up to 
29-10-1990. They further contended that 
on account of the enactment of the 
Limitation Act, 1963, which came into 
force on 1-1-1964 the period of limita- 
tion has been reduced to 30 years for 
redemption of mortgages. Consequently 
under Section 30 (1) of the Limitation 
Act of 1963, the respondents could avail 
of their right of redemption of the suit 
mortgage up to a period of seven years 
from 1-1-1964. Thus limitation for re- 
demption of the mortgage on the suit 
property would have finally expired on 
1-1-1971 as seven years were available 
from the date of the coming into opera- 
tion of Indian Limitation Act, 1963 for 
filing suits in cases where the period of 
limitation under 1963 Act was shorter 
than the period of limitation prescribed 
by old Limitation Act. The defendants 
further contended that before this ex- 
tended period of limitation became over, 
the present plaintiff himself further ac- 
Imowledged the mortgage on ` the suit 
property and his liability as a mortgagee 
by another document dated 22-10-1964 
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Ex. 40 which was a statement given by > 
the plaintiff before the City Survey Of- 
ficer, Dohad admitting the existence of 
his mortgagee rights over the suit pro- 
perty. Thus according to the defendants 
the period of redemption of the mort- 
gage on the suit property stood further 
extended by 30 more years under the 
new Limitation Act from 22-10-1964 on- 
wards as the second acknowledgment by 
the plaintiff. dated 22-10-1964 amounted 
to an acknowledgment under Section 18 
of the Act. According to them, their 
equity of redemption will subsist up to 
22-10-1994. It was, therefore, contended 
that the plaintiffs suit as filed in the 
year 1973 was misconceived, premature 
and it was liable to be dismissed. 


7. On these pleadings, the learned 
trial Judge framed issues at Ex. 21. It 
may be stated that both the parties by 
a written pursis agreed not to lead any 
oral evidence, and they only relied on 
the documentary evidence which was 
produced in the case. 


8 As seen above, the entire fate of 
this case depends on the true construc- 
tion of the two basic documents i e. 
statement dated 29-10-1930 Ex. 39 and 
the statement dated 22-10-1964, Ex. 40. 
Ex. 39 is said to have been executed by 
the plaintiff’s father, the then mortgagee 
in possession, while the second statement 
was made by the plaintiff himself [If 
these two documents are construed as 
valid acknowledgments within the mean- 
ing of Sec. 18 of the Limitation Act, 1963 
then the plaintiff must necessarily fail 
as the equity of redemption which orr- 
finally vested in the present defendants- 
appellants would not get extinguished 
by passage of time and will enure up to 
22-10-1994. If on the other hand they 
do not amount to valid acknowledgments 
within the meaning of Section 18 of the 
Limitation Act, 1963, the plaintiff must 
necessarily succeed as the equity of re- 
demption which the present, defendants 
inherited from their, grand-father via 
their father would stand ‘extinguished 
by the operation of the law of limitation. 

9. The learned trial Judge took the 
view that these two documents amount- 
ed to valid acknowledgments within the 
meaning of Section 18 of the Limitation 
Act, 1963 and consequently the equity 
of redemption in favour of the defen- 
dants-appellants so far as the sald mort- 
gage was concerned stood effective and 


_ would enure up to 22-10-1994, On the 


' the 
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aforesaid conclusion, the learned trial 
Judge was pleased to dismiss the plain- 
tiff’s suit, i 

10. That prompted the „dissatisfied 
plaintiff to approach the District Court; 
Panchmahals at Godhra by way of an 
appeal, being Regular- Civil Appeal No. 
11 of 1975, and the same has been al- 


lowed by the learned Assistant’ Judge on: 
the construction. which he put on these. 


two basic documents Exs. 39 and 40. The 
learned Appellate Judge held that 
Exs. 39 and 40 are not made with an 
intent to acknowledge the mortgagor- 
mortgagee relationship“ and consequently 
they were of no use to the defendants 
for getting the extension of period of 
limitation for redemption of the suit 
mortgage. In that view of the matter, 
learned Assistant Judge, Panch- 
mahals at Godhra who decided the ap- 
peal allowed the same and decreed - the 
plaintiffs suit and granted him a de- 
claration to the effect that the equity of 
redemption for the suit mortgage so far 
as the defendants are concerned ` stood 
extinguished. and the plaintiff had be- 
come the sole owner of the suit property. 
Consequently the learned Appellate 
Judge also granted permanent injunc- 
tion in favour of the plaintiff and against 
the defendants, 


11. The aforesaid decree passed by 
the learned Appellate Judge has brought 
the dissatisfied defendants to this court 
by way of the present second appeal. 

12. Mr. D. F, Amin, the learned ad- 
vocate appearing on behalf of the appel- 
lants-defendants has 
ing contentions, ‘ : 

(1) That. the lower appellate Court 
had committed a patent error of law in 
holding that the documents Exs. 38 and 
39 did not amount to valid acknowledg- 
ment within the meaning of Section 18 
of the Limitation Act, 1963, i 

(2) The learned Appellate Judge was 
equally in error of law in holding that 
the document Ex. 39 was not duly prov- 
ed. Š T s 
Mr. Amin, therefore, contended that the 
learned Appellate Judge had‘ committed 
a grave error of law in decreeing the 
plaintiff's ‘suit. 


13. Mr. R. N. Shah on the other hand 
supported the decree passed by the 
learned Appellate Judge and amongst 
other ` contended that the Appellate 
Judge had considered the relevant docu- 
ments Exs. 38 to 40 and has come to the 


raised the follow- 


- vey Off 
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conclusion that the executant of these 
documents had not expressed any! inten- 
tion to acknowledge their subsisting li- 
abilities as mortgagees in possessi and 
that finding about the intention |.of the 
executants of these documents. was a 


pure findine of fact which could not be 
interfered with-by -this court in | second 


appeal. 


14. I will proceed. to “deal with the 
submissions raised by Mr. Amin! in the 
said sequerice in which - they were raised 
before me. -~ 
_ 15.: So far as ‘the first’ donteni is 
concerned, it is necessary to havela look 
‘at the relevant recitals of these basic 
documents in light of the contemporane- 
ous facts which are well established on 
the record of the case. It is to be/recail- 
ed at this stage that the original) mort- 
gagee rights which had inhered in Bai 
Khatija came to be bequeathed toj plain- 
tiffs father Umar Mastu by, her will 
dated 28-9-1915, and which came into 
effect on the testator’s death in the year 
1920. Thus from 1920 onwards the pre- 
sent plaintiffs father was occupying the 
suit property as mortgagee in Osses- 
sion. It. appears that at the . relevant 
time, the suit property was not/shown 
in his name as a ‘mortgagee in posses- 
sion. Consequently. he seems have 
given an application on July 28, 1930 to 
the City Survey Officer, Dohad, Teauest- 
ing him to show his usufructuary; mort- 





gagee rights in the suit prope The 
said application is at Ex.'38 on ie re- 
cord of the case, In .the said application 
plaintiffs father Umar Mustu sta that 
he had usufructuary mortgagee rights in 


the property being City Survey No. 2810 
(the suit property) for Rs. 80/-,| That 
the property belonged to: Vora Mahma- 
dali Jiva Ibrahimjivala (the prede or- 
in-title of the present defendans) but 
he: did not find from the, City urvey 
record that his aforesaid mortgagee 
right was noted so far as the said pro- 
perty was concerned; He, therefore, ap- 
plied to the City Survey Officer, Dohad- 
for mutation of his usufructuary | mort- 
gagee right. He stated further-in his ap- 
plication that the said house was! in his- 
possession since many years and his 
mortgagee rights deserve to be, noted- 
with respect to the said. property. 
pears that pursuant to the said applica- 
tion Ex, 38 the then mortgagee; Umar 
Mastu was called before the City Sur- 

cer, Dohad and on oo 29, 
1930 he\appeared -before the City Sur- 





It ap- ` 


“ my possession 


1 


` in my possession. Prior 


1981 


vey Officer, 
ment in support of his application, 
38. The said statement is at Ex. 39 in 
the record of the case. It is this state- 
ment, Ex. 39, signed by.Umar Mustu on 


Dohad and gave a state- 


29-10-1930 which is one of the bones of 


contentions between the parties. The 
plaintiff-respondent contends that Ex. 39 
does not amount to any . acknowledg- 
ment of subsisting mortgagee rights of 
Umar Mustu within the meaning of Sec- 
tion 18 of the Limitation Act, 1963. The 
appellants-defendants contend to the 
contrary. It is, therefore, necessary to 
reproduce the relevant recitals in the 
statement Ex. 39 in extenso. The said 
statement of Umar Mustu, the then 
mortgagee when translated into Peale 
reads as under: 


“I, the undersigned, Umar Musa give 
my statement as under, At present I am 
in possession of City Survey No, 2810 
situated in Dahod Kasba by way of my 
mortgagee rights therein. The said mort- 
gagee rights have been gifted to me on 
28-9-1915 by Bai Khatijabu widow of 
Shaikh Chand ` Ramjan, and from 
that day onwards that is since 
last 15 years the said property is 
thereto it was 
in possession of Khatijabu by way of 
her mortgagee rights therein. The afore- 
said property of mine was purchased by 
Vohra Mahmadali Jiva Ibrahimiiwala 
on 11-1-1907. In the certificate (which 
may have been issued to him) my mort- 
gage dues of Rs. 80/- are mentioned, he 
has still not remitted them to me. Hence 
continues. As a proof of 
my possession I produce rent note dated 
8-11-1928. The said rent note is execut- 
ed in my favour by Abdul Raheman 
Maulabax. It is, therefore, requested 
that the property be mutated in my 
name. 

Dated 29-10-1930, Sd/- Umar Musa”, 

16. The aforesaid statement, Ex. 39 of 
Umar Mastu when read in light of his 
application, Ex. 38, shows that Umar 
Mastu clearly admitted that he was in 
possession of the suit property : as a 
mortgagee in possession. Thus the state- 
ment at Ex. 39 not only asserts the jural 
relationship: of mortgagor and mort- 
gagee, but also contains a clear prayer 
on the part of the mortgagee that the 
property be so mutated .in his name, 
These recitals in the document leave no 
room for doubt that they amount toa 
clear acceptance of the position on the 


part of the executant of the document 


Bai Sakinabai v. 


Ex. . 


Gulam Rasul 


that there was a subsisting relationship 
between him and the auction purchaser 


of 1907 as a mortgagee and the mort- _ 


gagor. It also reflected a clear intention 
on the part of Umar Mastu to. acknow- 
ledge his ‘possession only as a mortgagee 
in possession arid his existing liabilities 
as a mortgagee in possession, It is the 
contention of the appellants that re- 
citals, in Ex. 39 amounts to a valid ac- 
knowledgment of the executant’s mort- 
gagee rights in the suit property within 
the meaning of Section 18 of the Limita- 
tion Act, 1963 and by the said document 
the period of limitation for redemption 
of the suit mortgage stood extended up 
to 9-10-1990, i, e; sixty more years from 
9-10-1930, 


17. It is now well settled as to when 
an acknowledgment of liability can be 
said to’ have taken- place within the 
meaning of Section 18 (1) of the Limita- 
tion’ Act, 1963, The said section reads as 
under: 

"18. 
piration 


before the ex- 
prescribed period 
for a. suit or application in re- 
spect of. any property or right, 
an acknowledgment of liability in re- 
spect of such property or right has been 
made in writing signed by the party 
against whom such property or right is 
claimed, or by any person through whom 
he derives his title or liability, a fresh 
period of limitation shall be computed 
from the time when the acknowledg- 
ment was so signed,” 
Under the earlier Indian Limitation Act. 
1908, there was an equivalent Sec. 19 (1) 
similarly providing for the effect of ac- 
knowledgment in writing. The Sup- 
reme, Court in the case of S, F. Mazda 
v. Durga Prasad, AIR 1961 SC 1236 
considered the scope of Section 19 of 
the Limitation Act, 1908 and laid down 
the tests for deciding the qugstion as to 
when given recitals amount to acknow- 
ledgment within the meaning of that 
section, It has been observed by the 
Supreme Court that the acknowledg- 
ment-as prescribed by Section 19 merely 
renews debt; it does not create a new 
right of action. It is a mere acknow- 
Tedgment, of the liability in respect of 
the right in question: it need not be ac- 
companied by a promise to pay either 
expressly or even by implication. The 
statement on which a plea of acknow- 
ledgment is based must relate to a pre- 
sent subsisting liability though the ex- 
act nature or the specific character of 


Where. 
the, 
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the said liability may not be indicated 
in words. Words used in the acknow- 
ledgment must, however, indicate the 
existence of,jural relationship between 
the parties such as that of debtor and 
creditor, and it must appear that the 
statement is made with the intention to 
admit such jural relationship. It is fur- 
ther observed by the Supreme Court 
that in construing words used in the 
statement made in writing on which a 
plea of acknowledgment rests oral evi- 
dence has been expressly excluded but 
surrounding circumstances can always 
be considered. Stated generally courts 
lean in favour of a liberal construction 
of such statements though it does not 
mean that where no admission is made 
one should be inferred, or where & 
statement was made clearly without in- 
tending to admit the existence of jural 
relationship such intention could be 
fastened on the maker of the statement 
by an involved or far-fetched process 
of reasoning. Broadly stated that is the 
effect of the relevant provisions con- 
tained in Section 19. and there is really 
no substantial difference between the 
parties as to the true legal position in 
this matter. 


18. The aforesaid decision of the 
Supreme Court was later relied upon 
by the Supreme Court in the case of 
Tilak Ram v. Nathu, AIR 1967 SC 935. 
Following the earlier judgment of the 


Supreme Court in the case of S. F. 
Mazda (AIR 1961 SC 1236) (supra). 
Shelat, J. speaking for the Supreme 


Court. in Tilak Ram’s case held that a 
statement on which the plea of acknow- 
ledgment toa subsisting liability is bas- 
ed, must contain the following require- 
ments. The words used in the ac- 
knowledgment must indicate the jural 
relationship between the parties and it 
must appear that such a statement is 
made with the intention of admitting 
that jural relationship. It was further 
observed by the Supreme Court in 
Tilak Ram’s case that the right of re- 
demption no doubt is of the essence of 
and inherent in a transaction of mort- 
gage, But the statement in question 
must relate to the subsisting liability or 
the right claimed. Where the statement 
is relied on as expressing jural relation- 
ship it must show that it was made with 
the intention of admitting such jural re- 
lationship subsisting at the time when 
it was made. It follows that where a 
statement setting out jural relationship 
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is made clearly without inten to ad- 
mit its existence an intention admit 


cannot be imposed on its maker by an 
involved or a far-fetched process! of rea- 
soning. ` On the facts of Tilak | Ram’s 
‘case the Supreme Court in the aforesaid 
case took the view that the four state- 
ments relied upon by the mortgapors in 
that case did not contain any ackndwledg- 
ment on the part of the erstwhile mort- 


gagees which would enlarge the) period 
of limitation for redeeming the suit 
mortgage. On the facts the 


Supreme Court found in Tilak | Ram’s 
case that the statement contained in 
four documents relied upon by the mort- 
gagors in that case merely shows that 
the concerned mortgagee had only em- 
phasised his own rights and had not 
made the concerned statements with an 
intention to admit jural relationship be- 
tween him and the mortgagor. But all 
the same in Tilak Ram’s case was re- 
affirmed the earlier decision of the 
Supreme Court in Mazda’s. case (supra). 


19. In another decision of the | Sup- 
reme Court in the case of L. C. Mills v. 
Aluminium Corpn. of India. AIR | 1971 


SC 1482, Justice J. M. Shelat who was - 
a party to the earlier decision in |Tilak ` 
Ram’s case (AIR 1967 SC 935) (supra) 
again reiterated the same test for| ap- 
plication of provisions -of Section 19 of 
the Indian Limitation Act, 1908 to. a 
given case. It was observed in| the 
aforesaid case that the’ statement on 
which the plea of acknowledgment ıs 
founded need not amount to promise 
and need not indicate the exact nature 
or the specific character of the liability. 
It must, however, relate to a present 
subsisting liability and’ indicate the ex- 
istence of jural relationship between the 
parties such as, for instance, that of a 
debtor and a creditor and the intention 
to admit such fural relationship. uch 
an intention need not be in express 
terms and can be inferred by implica- 
tion from the nature of the admission 
and the surrounding circumstances! It 
was further observed relying onj the 
earlier aforesaid decision of the Supreme 
Court that generally speaking a liberal 
construction of the statement in quw 
tion should be given. That of co 
does not mean that where a stat 















tention should be fastened on the 
son making the statement by an involv- 
ed and far-fetched reasoning, > . | 
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20. In view of the aforesaid settled 
legal position it must be held that be- 
fore any recital in a document is treated 
to be within the meaning of Section 18 
of the Limitation Act, 1963, it must be 
shown that the statement concerned 
avers about the existence of a jural re- 
lationship and the said statement is 
made with an intention to acknowledge 
the said relationship. Thus the asser- 
tion about the existence of jural rela- 
tionship between the parties and an in- 
tention to admit one’s liability flowing 
from such a relationship are the essence 
of any valid acknowledgment within the 
meaning of Section 18 of the Limitation 
Act, 1963 (old Section 19). 


21, In light of ‘the aforesaid legal 
Position it will have to be decided as to 
whether the concerned documents Exs, 
39 and 40 amount to a valid acknow- 
ledgments. So far as Ex. 39 is concern- 
ed it is a statement which came to be 
made by the then mortgagee in posses- 
sion, Umar Mastu. When read in the 
light of his prior application, Ex. 38, it 
is clear that by Ex. 39 the then mort- 
fagee in possession asserted years back 
on 29-10-1930 the jural relationship 
which existed between him and the 
owner of the suit property accepting 
[the fact that he was a mortgagee in 
‘possession and the auction purchaser 
‘and owner of the property was one 
Vohra Mahmadali Jiva Ibrahimjiwala, 
who had purchased it on 11-1-1907. 
Thus he-clearly admitted that there ex- 
isted a jural relationship between him 
as mortgagee and the mortgagor and 
the said assertion was obviously made 
by him with an intention to acknow- 
ledge his subsisting liability as a mort- 
gagee in possession of the suit property 
as he wanted the City Survey Officer to 
mutate the suit property in his name 
only as a mortgagee in .possession. Thus 
he acknowledged his liability as a mort- 
gagee in possession qua the suit pro- 
perty. It is thus apparent that the mort- 
gagee in possession Umar Mastu clearly 
asserted the jural relationship of mort- 
gagee and mortgagor with a clear in- 
tention to acknowledge his liability to 
remain in possession as a mortgagee and 
did not assert any higher rights in the 
suit property. Consequently both the 
legal requirements for being a valid ac- 
knowledgment. within the meaning of 
Section 18 of the Limitation Act have 
squarely been met so far as the recitals 
in Ex, 39 are concerned: and it must be 
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stated that Ex. 39 cleary included re- 
citals which amounted to an acknow- 
ledgment on the part of the then mort- 
gagee in possession Umar Mastu of his 
subsisting Habilities as a mortgagee 
under Section 18 of the Limitation Act, 
Consequently by the said document the 
period of redemption as available to 
the original mortgagor get further ex- 
tended by 60 years as the law of limi- 
lation then stood and hence, it got ex- 
tended up to 29th October, 1990. 


22. As stated above, in between in- 
tervened the new Limitation ‘Act. 1963, 
It came into force on 1-1-1964. Under 
Section 30 of the said Act the period 
for redemption of suit mortgage got ex- 
tended only by seven years from the 
date of the coming into force of the 
1963 Limitation Act that is up to 1-l- 
1971. In the meantime the present re- 
spondent-plaintiff made a statement 
Ex. 40 before the City Survey Officer on 
22-10-1964, This statement of the re- 
spondent is alleged to have contained a 
further acknowledgment on his part of 
his mortgage rights in the suit property, 
It is, therefore, necessary for me to 
turn now to the recitals in Ex. 40 with 
a view to find out as to whether these 
recitals can be treated to be a valid ac- 
khowledgement of mortgage rights of 
the plaintiff in the suit property or not. 
It may be stated at this stage that so 
far as original mortgagor Umar Mastu 
was concerned he got his name entered 
as mortgagee in possession by statement 
Ex. 39 years back in 1930. Thereafter 
on 21-10-1951, mortgagee in possession 
Umar Mastu died. The plaintiff as his 
son, and Umar’s daughter thereafter ap- 
plied to the City Survey Officer, Dohad 
by an application Ex. 40 dated 22-12- 
1962 for getting their father’s properties 
mutated in their names, It is this ap- 
plication Ex. 40 of the plaintiff that has 
been heavily relied upon by the defen- 
dants to cull out a fresh acknowledg- 
ment of mortgagee rights in the 
suit property. and hence, it is necessary 
for me to refer to the said application 
in all its details. The said application 
when translated in English reads as 
under :— 

To the Civil Survey Officer. Dohad. 


Subject :— For effecting mutation en- 
tries. 
Applicant:— Gualm Rasul Umarbhai 
Shaikh and Banubibi daughter of Umar 
Mastu, 
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ft is humbly prayed with compliments 
that properties City S, Nos, 1554, 2319, 
2826, 2575, situated in Dohad Kasba 
stand in the name of_our father Umar 
Mastu. Property bearing City ` Survey 
No. 2810: stands in his name by way of 
usufructuary mortgage and bemg in 
his possession accordingly. But he has 


. died on 21-10-1951. His death certificate: 


is produced herewith. We are his law- 
‘ful Heirs. There is no other ” heir. It is 
therefore, prayed that’ our names may 
be inserted qua these properties by way 
of inhéritance, al? 
D/- 22-10-1964. - 
Sd/- Gulam Rasul Umarbhai Shaikh 
Thumb impression of Banubibi 
daughter of Umar Mastu, 


The sald application Ex. 40 is followed 


by a statement signed by respondent- 


Plaintiff and his sister on the same day 
ie, 22-10-1964. ‘Their joint statement 
is recorded just below Ex. 40. The said 
statement is also on the same lines and 
contains similar recitals as are found in 
the main application Ex. 40. It is thus 
clear that Ex. 40 was moved by the re- 
spondent-plaintiff with: a view to get 
his and his sisters name inserted’ in 
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the various properties left by his father. 


but in the said application it was made 
clear that out-of the immovable: pro- 
7 perties left by their father, for four 
properties their names were to be- in- 
serted as absolute owners but so far as 
-the property bearing City Survey 
No. 2810 is ‘concerned, they clearly 
pointed out to the City Survey Officer 
that the mortgagee right which had in- 
hered in their father was shown against 
that property and similarly their names 
should be | substituted for the name of 
their father so far as property No. 2810 was 
concerned. A conjoined reading of tha 
various recitals in the said application, 
Ex. 40 as given by the respondent and 
his sister- shows: that so far the respon- 
dent’s other properties left by his 
father were concerned they had to be 
mutated: in his and his sisters names as 
full owners, but so far as the suit pro- 
perty was concerned, he made it clear 
that their mortgagee rights therein 
were to be shown. Consequently tha 
respondent even as. late“ on 22-10-1964 
reiterated the existence of jural relation- 
ship of mortgagor and mortgagee so far 
as the suit property was concerned, and 
said application was given with an in- 
tention cleariy to accept the respondent 
and his sister’s subsisting liabilities as 
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mortgagees in possession 80 far| as the 
suit property is concerned. Thus: both 
the requirements of a p a acknowledg- 
ment as laid .down by the resaid 
Supreme Court judgments fully 
complied. with also so far as recitals in . 
Ex. 40 are: concerned.. Ex. 40 _be 
said to have contained a clear 





Ex. 40 also amounted to a fresh:a know- 
ledgment onthe. part of the resppndent 
of his subsisting liability as a mortgagee 
in possession, It goes without saying 
that if the respondent did, not ant io 
accept -his subsisting liability as a |mort- 
gagee in possession so- far as suit; pro- 
perty was concerned in 1964, he would 
not have described it had treated it 
differently as compared -to his ‘father’s 
other exclusive properties in | those 
mutation proceedings. The very! fact 
that he separately. mentioned and | dealt 
with the suit property as being 

possession as heir of the mortgagee i 
session shows his intention: to a 
limited interest therein as a mo 
in possession and nothing more. 

as the suit property was concern 
the recitals in Ex. 40 are dated - 

1864, this acknowledgment of his 








in the present case respondent . ¢ 
with a _ specifie contention 
according to him, 


owner of the suit crepe: In vie | of 
this specific case put forward by ihe ré- ; 
spondent, it is clear that from 1956 the ~ 
equity of redemption in the “sult. Dro- 
perty had got extinguished according| t s 
him, If that is so it is obvious in pe 
when he gava application Ex. 40 to 





1981 


City Survey authority for mutation of 
his name and his sister’s name as the 
heirs of original owner, he would have 
certainly insisted. that so far the -suit 
property was concerned their names 
should be shown as full owners and not 
as. mortgagees- in . possesston., But- 
respondent in 1964 did not want to | as- 
sert that he had become.the full owner 


of the suit property bearing City Sur-. 


vey No. 2810 along with his sister, but 
he made a clear classification of differ- 
ent properties left by the father in two 
clear categories and he asserted that ‘sa 
far as the suit property was concerned 


his name should he shown vice his- 


father in the said properties along with 
the name of his sister in the same 
manner (i. e as mortgagees in posses- 
sion) in which their father’s name was 
previously shown. Thus he 
treated suit property differently and 
mentioned City Survey No. 2810 as one 
which stood in the name of his father 
as a mortgagee in possession and the re- 
spondent requested the. City Survey 
Officer to change the name of his father 
and mutate the names of the respon- 
dent and his sister vice him- which ab- 
viously meant only as mortgagees in 
possession. This clearly shows that up 
to 1964 respondent never treated him- 
self to be full owner of the suit pro- 
perty but only asserted his limited right 
so far as the suit property is concerned 
as successor mortgagee in possession. 
Consequently the recitals in Ex. 40 not 
only assert the fural relationship of 
mortgagee and mortgagor but also show 
the underlying clear intention*on the 
part of the respondent to acknowledge 
his subsisting liability to remain in pos- 
session of the suit property as mortga- 
gee of the suit property and nothing 
more, 


23. Mr. R. N. Shah appearing for the 
respondent-plaintiff contended that the 
recitals in both these documents Exs. 39 
and 40 merely show that the executants 
of -the documents _ wanted to 
assert asa fact the existence of 
their mortgagee rights, in the pro- 
perty but’ they never wanted to ac- 
knowledge their subsisting liability as 
such. It 1s‘ difficult to accept the said 
contention of Mr. Shah. The aforesaid 
discussion clearly shaw that not only 
the executants asserted the {ural rela- 
tionship of the mortgagor and ` mortga- 
gee in the suit property but also ex- 
pressly or even by necessary implies- 
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tion accepted their Liability to be de- 
seribed as mortgagee in possession and 
to be shown- only as mortgagee in pos- 
session. Thus .they clearly accepted 
their liability and agreed to he ‘treated 


. as mortgagees in possession both at the 


time when Ex.°39 was executed in 1930 
and when Ex. 40 was executed in Oct- 
ober, 984. 


24. Mr. Shah then submitted that in 
any case the learned appellate Judge on 
the construction of these documents has 
taken the view that these documents de 
not show on the part of the executants 
any intention fo admit their subsisting 
liability of being the mortgagees in pos- 
session. Mr. Shah invited my attention 
to para 19 of the judgment of the an- 
pellate court wherein it has been ob- 
served .by the learned appellate Judge 
as under:— | 

“The intention is the most important 
ingredient which is required to be judg- 
ed by -the Caurt and on perusal of 
Exs. 38 and 39 and also Ex. 40 I find 
that they are not made with an intent 
to acknowledge the mortgagee relation- 
ship. yw 
Mr. Shah submitted that this is a clear 
finding of fact which was arrived at by. 
the learned Assistant Judge. Even this 
submission of Mr. Shah cannot be av 
cepted. It must be recalled at this stage 
that the construction of these basie 
documents Exs. 39 and 40 is the main 
question involved in the present second 
appeal and the moot question of law is 
as to whether these recitals in the docu- 
ments amount to valid acknowledgments 
of mortgagee rights and liabilities. with- 
in the meaning of Section 18 of the new 
Limitation Aet or old Section 19 of the 
Indian Limitation Act, 1908. The con- 
struction of these basic documents on 
which the entire fate of this litigation 
hangs falls ckearly within the scope of ` 
Section 108 of the Cade of Civil Pro~ 
cedure, 

25. In the „case of Chitturi Viswe- 
swara Rao v, “Akolla Satyanarayana, ATR. 
1957 Andh Pra 445 a learned single 
Judge of Andhra Pradesh High Court 
has taken the view that the use of the 
word “towards” in itself implied that 
more remained to be paid and ‘that this 


- amounted ‘to vaHd acknowledgment of 


Hability within the meaning of Sec 19 
of the Limitation Act and that is a pure 
question of Ilaw which ean ‘be raised 
even in revision. But even apart from 
the aforesaid. decisions of Andhra Pra 
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desh High Court there are a series of 
judgments of the Supreme Court which 
take the view that the construction of 
a basic document of title or of a docu- 
ment which is the foundation of the rights 
of parties necessarily raises a question of 
law. In the case of Chunilal v. C.S. & M. 
Co. Ltd, AIR 1962 SC 1314, Mudhol- 
kar, J. speaking for the Supreme Court 
held that it is well settled that the con- 
struction of a document of title or of a 
document which is the foundation of the 
Tights of parties necessarily raises a 
question of law. The same view is re 
iterated in a later judgment of the 
Supreme Court in Jadu Gopal v. Pan- 
nalal, AIR 1978 SC 1329, wherein it 
has been held that construction of these 
basic documents which go to the root of 
the matter is a question of law and 
could be gone into in second appeal. ' 


26. In the case of Bhusawal Muni- 
cipality v, A. E. Co. Ltd., AIR 1966 SC 
_ 1652, it has been held by the Supreme 
Court that misconstruction of a docu- 
ment which is not merely of evidentiary 
value but one upon which the claim of 
a party is based would be an error of 
law and the High Court in second ap- 
peal would be entitled to correct it, 


27. In the present case it is obvious 
that the construction of documents 
Exs. 39 and 40 will be of essence on 
which rights of parties depend. They 
are the very foundation of the rights of 
parties in the suit. Thus they are basic 
documents on which fate of the litiga- 
tion rests, In fact it has so rested in 
both the courts below. The trial Court 
construed the aforesaid documents’ as 
containing valid acknowledgments of 
mortgagee rights while appellate court 
has taken a contrary view. It is also 
apparent from the record of the case 
that the parties have given a pursis to 
the effect that they did not want to lead 
oral evidence and they relied on their 
respective constructions of these docu- 
ments for supporting their cases. In 
that view of the matter it must be held 
that the construction of these basic docu- 
ments in light of the settled legal posi- 
tion regarding the applicability of Sec- 
tion 18 of the new Limitation Act, 1963 
clearly raises a question of law which 
can be gone into by this court in second 
appeal. Hence the submission of Mr. 
Shah, the learned advocate for the re- 
spondent that this court has no {uris- 
- diction to go inte the question of con- 
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struction of these basic — cannot 
be countenanced, 


28. As a result of the aforesaid dis- 
cussion, the first submission of Mr,- Amın 
has got to be upheld. The finding) of the 
learned appellate Judge on the con- 
struction of Exs. 39 and 40 when he 
held that they did not amount to valid 


acknowledgments within the meaning of 
Section 18 of the Limitation Act, and 
were not available for: extendin the 


period for. redemption of the suit) mort- 
gage has got to be reversed and it has 
to be held that both these documents 
Exs. 39 and 40 amount to clear acknow- 
ledgments on the part of the then|mort- 
gagee in possession and his successor-in- 
interest to the effect that they had sub- 
sisting mortgagee interest and liability 


in the suit property and consequently 
the period of limitation for rederption 
got extended under Section 18 of the 
Limitation Act on both the occasions 
when these documents were executed. 
It must, therefore, logically follow| that 
the equity of redemption for! the 





suit mortgage enured up to 20-10-1990 
by virtue of Ex. 39, got cut down to 
1-1-1971 in lieu of Section 30 (1) of the 
Limitation Act of 1963 but again got en- 
larged by Ex. 40 dated 23-10-1964 up to 
22-10-1994. Hence the suit as filed by 
the present plaintiff is totally con- 
ceived and premature. 


29. That takes me to the second con- 
tention of Mr. Amin. It has been held 
by the learned appellate Judge hile 
considering document Ex. 39 that it is 
not legally proved. It is difficult to! ac- 
cept even that finding of the reamed 
appellate Judge. It may be noted at 
this stage that Ex. 39 is the original 
statement given by plaintiffs father in 
1930 before the City Survey Officer and 
it has been produced from the proper 
custody of the City Survey Office. e 
said document Ex, 39 is more than | 30 
years old with the result that it can! go 
in evidence as duly executed. ‘he 
learned appellate Judge has accepted 
this position but has taken the view that 
under Section 90 of the Evidence ct 
the contents of the documents do not 
prove themselves automatically. or 
that proposition he placed reliance on 
the judgment of the Bombay High Court 
in the case of Chandulal. v. Bai Kashi, 
AIR 1939 Bom 59. It is true that 
merely because under Section 90 of t 
Evidence Act the documents are pre- 
sumed to be duly executed if they are 
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more than 30 years.. old, there is no 
presumption about the contents of these 
documents being true, but in the pre- 
sent case once the execution of the 
document is presumed, it will show that 
the plaintiffs predecessor-in-title Umar 
Mastu who was the signatory to the 
document had executed the same. Once 
that is established by Section 90 of the 
Evidence Act. it would amount to an 
admission on the part of the executant 
i e. plaintiffs predecessor-in-title Uma 
Mastu about the truth of the statements 
mentioned therein. This is not a case in 
which a third party not signatory to the 
document is coming forward to show 
‘that the recitals contained in the docu- 
ment do not reflect the true facts but 
here is a case where the very signatory 
to the document is being foisted with a 
clear admission on his part of the con- 
tents of the document executed by him 
years back and the said admission is 
pressed in service against his successor- 
in-interest. Consequently the recitals in 
Ext. 39 can go in as admission on the 
part of its executant i e. predecessor- 
in-title of the plaintif in view of the 
combined effect of Sections 17, 18 (2) 
and 21 of the Indian Evidence Act, 1872. 
Section 17 of the Evidence Act provi- 
des that an admission is a statement, 
oral or documentary, which suggests 
any inference as to any fact in issue or 
relevant fact, and which is made by 
any of the persons, and under the cir- 
cumstances, hereinafter mentioned. 
Section 18 follows Section 17 and it also 
postulates statements made by persons 
from whom the praties to suit have de- 
rived their interest in the subject 
matter of the suit provided they are be- 
ing made during the continuance of the 
interest of the makers of these state- 
ments in the subject matter of the suit. 
It is clear that the present plaintiff who 
derives his interest through his father 
in the subject matter of the suit can 
be foisted with the burden of the ad- 
mission qua the suit property which his 
father made years back in 1930 by Ex. 
39 and when he made . that state- 
ment Ex. 39 his interest in the suit pro- 
perty didcontinue. The recitalsin Ex. 39 
can also go in evidence under the pro- 
visions of Section 32 (2) of the Evidence 
Act as it is a statement made against the 
prorietary interest of a person. who is 
now dead. So far as the proof of such 
admissions contained in the statement 


Ex...39 is concerned it has been now. 
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well settled by the decision of the Sup- 
reme Court in Vallabhdas v. Assistant 
Collector of Customs, AIR 1965 SC 481, 
that once the statements are proved to 
be signed by persons concerned, they by 
themselves must be held to prove the 
admissions contained in those statements 
signed by the persons concerned. It was 
not necessary to examine any one else 
in proof of these statements. In the 
aforesaid case before the Supreme Court 
it was argued that certain statements 
were signed by the accused and their 
lawyers. The contention on behalf of 
the accused before the Supreme Court 
was that without examining the lawyers 
who were co-signatories of the statements. 
the statements and the admissions con- 
tained in these statements could not 
have gone in evidence. The Supreme 
Court held that once the signature of 
the appellant below the statement is 
proved or admitted, the admissions con- 
tained in this statement were also neces- 
sarily held to be proved and there was 
no necessity to examine the lawyer 
who had also signed that statement. In 
view of this legal position, it cannot be 
held that the recitals in Ex. 39 were 
not legally proved, consequently the 
finding of the learned Appellate Judge 
even on this aspect must be reversed 
and it must be held that the recitals in 
Ex. 39 were legally proved on the re- 
cord of the case, 


30. As a resylt of the aforesaid dis- 
cussion both the contentions raised by 
Mr. Amin in the second appeal are well 
founded and must be accepted. Con- 
sequently the judgment and decree as 
passed by the learned Appellate Judge 
will have to be set aside as being con- 
trary to law and the decree passed by 
the learned trial Judge will have to be 
restored. 


31. Accordingly this second appeal is 


allowed. The judgment and the de- 
cree. passed by the learned Appellate 
Judge are set aside and the judgment 


and decree passed by the learned trial 
Judge are restored. In the circumstances 
of the case there will be no order as to 
costs of this second Appeal, 


Appeal allowed, 


ieee 
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Vora Saiyedbhai Kadarbhai, Petitioner 
v. Saiyed Intajam Hussen Sedumiya 
and others, Respondents. 


Special Civil Appin, No, 2279 of 1979, 
D/- 17-12-1980. 

(A) Constitution, of India, Art. 246 and 
Sch. 7 List 2 Entry 30 — “Relief of agri- 
cultural indebtedness” — Competence of 
State Legislature to enact law’ relating to 
relief of indebtedness of ‘non-agricul- 
turists’ — Gujarat Rural Debtors’ Relief 
Act (35 of 1976), Pre — Validity. (Guija- 
rat State Legislature (Delegation of 
Powers) Act (1976), S. 3 (2)), 

The Gujarat Rural Debtors’ Relief Act 
(35 of 1976) is a valid piece of legisla- 
tion even though it, inter alia, gives 
relief of -indebtedness to non-agricul- 
turists such as rural artisans defined in 
Section 2 (1) and rural labourers who 
were engaged only in cutting of wood, 
dairy farming and poultry farming. 

(Paras 14, 15) 

The State Legislature was competent 
to make the law under Entry 30 and 
therefore it was within the legislative 
competence of the President during the 
President’s Rule by virtue of the Guj- 
arat State Legislature (Delegation of 
Powers) Act, 1976, AIR 1977 SC 1825, 
Followed. l (Para 15) 

{B) Constitution of India, Sch. 7 List 
2 Entry 30 — Expression “agricultural 
indebtedness” — Meaning — Debt need 
not have been incurred in connection 
with agricultural operations only, 


“Agricultural indebtedness” does not 
mean indebtedness arising out of debt 
incurred in connection with agricultural 
operations only. Irrespective of whether 


the indebtedness is agricultural or non-. 


agricultural, all debts will fall within 
the scope of Entry 30. (Paras 10, 18) 

(C) Gujarat Rural Dehtors’ Relief Act 
(35 of 1976), Pre. — Validity — Enact- 
ment of Act by President when State 
was under President’s Rule — Omission 
to consult Consultative Committee be- 
fore enacting the Act — Effect. (Con- 
stitution of India, Arts, 356 (1) (a) and 
357 (1) (a); Gujarat State Legislature 
(Delegation of Powers) Act (1976), Sec- 
tion 3 (2)). 

The power to make law under Pre- 





sident’s Rule which is conferred by 
Parliament upon the President under 
DY/FY/B964/81/GDR 


\ 
i 
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Section 3 of Gujarat State Legislature ' 
(Delegation of Powers) Act (1976) is a 
qualified power. The condition precedent 
to the exercise of the legislative | power 
is ordinarily required to be satisfied be- 
fore the President can make any law for 
the State during the President’s Rule, 
( Para 21) 

However, omission on the part | of the 
President to consult the Consultative 
Committee as required by Section 3 is 
not an illegality which renders the law 
so enacted void ab initio, (Para 23) 


The requirement of consulting the 
Consultative Committee is nothing more 


than the requirement to be in | touch’ 
with the democratic opinion obfaining 
in the State because , in a demecratic 


society, no law which does not express 
the will of the people can be enacted. 
When the State is under President’s| Rule, 
it is reflected by the Members of the 
Consultative Committee. However, it 
is -also reflected by the Parliament. 
Therefore, if the President fails to, con- 
sult the Consultative’ Committee! and 
enacts a law which is ultimately placed 
before the Parliament, then the require- 
ment of enacting a law in consonance 
with public will is satisfied, (Para 23) 


Held that the democratic requirement 
of consulting the people’s representa- 
tives laid down by Section 3 (2) of; the 
Gujarat State Legislature (Delegation of 
Powers) Act (1976) was satisfied hen 
Parliament consisting of the elected re- 
presentatives of the people of the coun- 
try approved the Gujarat Rural Deb- 
tors’ Relief Act (1976) under  sub+sec- 
tion (3) of Section 3 of the [Act 
Therefore, omission on the part of} the 
President to consult the Consultative 
Committee as required by ubedan (2) 
of Section 3 was only an irregularity 
which was cured when the Parliament 
approved it under sub-section (3) of Sec- 
tion 3. (Paraj 23) 


@) Gujarat Rural Debtors’ Relief [Act 
(35 of 1976), Pre. — Act is not invalid 
under Art. 31. (Constitution of India, 
Art, 31 (2). 


The Gujarat Rural Debtors’ Relief Act 
(1976) is not invalid under Article 31. 
(Para 31) 

The question of fixing the eee 
tion under clause (2) of Article 31 arises 
only if the property is ‘acquired’ by the 
State within the meaning of clause (2A) 
of Article 31. Clause (2A) circumscribed 
the scope of clause (2) by “bowing what 
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was ,compulsory acquisition or requisi- 
tion of property within the meaning of 
clause (2). (Paras 25, 28) 


Clause (2A) says that in order to at- 
tract the applicability of clause (2) the 
law- must provide for the transfer of 
ownership of property to the State or to 
a corporation owned or controlled by 
the State, eo (Para 28) 

Under the Gujarat. Rural Debtors’ 
Relief Act the debts which were due to 
the creditors from the debtors have not 
been transferred to the State or to any 
corporation owned or controlled by the 
State. They have been merely exting- 
uished. Therefore, clause (2) read wiih 
clause (2A) of Article 31 does not come 
into picture at all, AIR 1978 SC 803 and 
AIR 1969 SC 634, Followed, (Para 28) 

(E) Gujarat Rural Debtors’ Relief Act 
(35 of 1976), Pre. — Validity — Act 
dees not contravene Article 14, (Consti- 
tution of India, Art, 14). 

The Scheme of the Act shows that 
whereas marginal farmers and rural 


labourers have been wholly discharged . 


from the obligation to pay their debts ir- 
respective of their annual income, small 


farmers who are ‘bigger than the margi- _ 


nal farmers.and rural artisans have been 
given partial relief, ‘(Para 31) 

Sub-section (2) of Section 3 provides 
that in no case the liability of such a 
debtor shall exceed Rs. 1,400/-, There- 
fore, small farmers and, rural artisans 
whose debts do not stand- fully discharg- 
ed under the scheme of Section 3 will 
not have an outstanding debt liability 

exceeding Rs, 1,400/-, (Para 30) 

Thus whilst a large number of debtors 
are wholly discharged, others are re- 
guired to pay only a small amount in a 
‘very easy manner, Its payability has 


been spread over a period of ten years 


and may be interrupted by the circum- 
stances contemplated by Section 10. ‘This 
scheme makes little difference between 
those money-lenders whose debts have 
been fully wiped off and ‘those whose 
debts have been partially wiped off, The 
latter class is unlikely to recover sub- 
stantial amount of capital advanced by 
them to their debtors, (Para 33) 


(F) Gujarat Rural Debtors’. Relief Act 
(35 of 1976), S. 14 (2) — Sub-section (2) 
is partially . invalid. -(Constitution of 
India, Arts. 19 (1) (f) and 19 (1) (2)). 

The expression “or an -order reducing 
his debt is.made” used in. Section -14 (2) 


_ that. the 
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is ultra vires Articles 19 (1) (D ae 19 
(1) (g)). (Para 65) 
Sub-section. (2) of Sec, 14 deals with 
two situations: (i) where a certificate of 
discharge of any debt has been granted 
‘to a debtor.or (i) where an order re- 
ducing his debt has been made under 
Section 8.- In both these cases, the move- 
able or immoveable property pledged or 
mortgaged: by a debtor as security for 
iy debt must be returned by the credit- 
- “forthwith” to the debtor, It stands 
released in favour of such debtor. 
(Para 34) 
If the statutory discharge of debt suf- 
fers from no constitutional vice, release 
of the security and its return to the 
debtor which has. been fully discharged 
can hardly suffer from any constitutional 
infirmity, It is a mere consequence flow- 


- ing from the statutory discharge of his 


debt. However in a case where order 
reducing a debt has been made under 
Section 8, it is not reasonable that the 
security given by the debtor should- pe 
“forthwith” released in his favour and 
returned to him even before the scaled 
down debt has been paid up, ; 
(Paras 34, 39 

If the bine has thought fit that 
at least in some cases a part of the debt 
should be repaid by the debtor to ‘his 
creditor, that. part at least must remain 
secured until it is repaid. To deprive a 
small money-lender of his cover of pro- 
tection after telling him that he is en- 
titled to recover some amount from his 
debtor is, no reasonable restriction with- 
in the meaning of Article 19 (1) (f) and 
Article 19 (1) (g), of the Constitution. 

(Para 37) 

(G) Gujarat Rural Debtors’ Relief Act 
(35 of 1976), Pre, and S. 14 (2) — Con- 
stitutional validity — Except a part of 
sub-section (2) of S. 14, the Act imposes 
reasonable’ restriction upon a citizen’s 
right: to hold property and to carry on 
his business. (Constitution of India, Arti- | 
cles’ 19 (1) KG oui 19 (1) e, 31 @ and 
46). 

Except a part of sub-sec, (2) of Sec- 
tion 14 the Gujarat Rural Debtors’ Relief 
Act (1976);° imposes reasonable restric- 
tion within the meaning‘ of Articles 19 
(1) (£) -and 19 (1) (g) upon a citizen’s 
right to hold property and to carry on 
his business, (Para 42) 
‘So far as the full or partial discharge - 
of the debt without compensation is con- 
cerned, it is. necessary to bear in mind 
Act bas been enacted in order 


156 Guj. 


to implement the directive principle of 
State policy enshrined in Article 46. It 
is well settled that norms of reasonable 
restraint upon a fundamental right can 
be inferred or deduced from the direc- 
tive principle of the State policy. 
(Para 42) 
Moreover the Act is a regulatory 
measure of relief of indebtedness, Am- 
elioratory measures taken by the Legisla- 
ture in order to make socio-economic 
scene more contentive, just and orderly is 
reasonable, The policy which the Legis- 
lature lays down in such a law cannot be 
struck down as perverse by the Court, 
AIR 1977 SC 1825 Followed, 
f (Para 42) 
(Œ) Gujarat Rural Debtors’ Relief Act 
(1976), Pre, — Provisions of the Act are 
not discriminatory. (Constitution of 
India, Art. 14). 
The provisions of the Act are not dis- 
criminating between the mortgagees of 


the “debtors” under the Act and the 
mortgagees of those who are not the 
“debtors” under the Act, (Para 44) 


The debtors under the provisions of 
the Act comprising four categories ar® 
constituted into a class by itself and it 


is that class which is sought to be reliev- - 


‘ed of its indebtedness. They are poor 
rural agriculturists or poor persons liv- 
ing in the rural areas of the State. A 
person who is not a “debtor” under the 
Act cannot be compared with a person 
who is a “debtor” under the Act, There- 
fore, the classification which the Act 
makes is rational and does not suffer 
from any element of hostility. (Para 44) 
(D Gujarat Rural Debtors’ Relief Act 
(35 of 1976), Pre. and S. 27 — No dis- 
crimination between  non-institutional 
creditors and institutional creditors. 
(Constitution of India, Art. 14). 


Institutional creditors can be classified 
in one category and can be distinguished 
from non-institutional creditors who are 
grouped by the Act into another cate- 
gory with respect to which the Act has 
been made, (Para 45) 

It therefore cannot be said that to the 
extent to which Section 27 exempts cer- 
tain institutional debts: from the opera- 
tion of the Act, the Act introduces an 
element of hostile discrimination bë- 
tween non-institutional creditors and in- 
stitutional creditors. 2 (Para 45) 

(J) Gujarat Rural Debtors’ Relief Act 
(35 of 1976), S..13 — Powers of appellate 
authority — Power to modify an award 
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includes power to set aside or, annul 
the same, (Para 46) 


(K) Gujarat Rural Debtors’ Relief Act 
(35. of 1976), Pre, — Act is reasonable 
and rational, (Constitution of India, Arti- 
ele 14), i 

The Gujarat Rural Debtors’ Relief Act 
(35 of 1976), is not orly reasonable but 
also rational. The norms of reaspnable- 
ness under Article 19 (1) (f) as well as 
under Article 301 are not qualitatively 
different from the norms of rationality 
which Article 14 requires to be satisfied. 

(Para 50) 

It cannot be said that the Act does not 
satisfy the test of rationality merely be- 
cause it does not make a distinction be- 
tween small money-lenders andi other 
money-lenders, AIR 1977 SC 1825, Foll. - 
(Para 47) 
(L) Gujarat Rural Debtors’ Relief Act 
(35 of 1976), S. 14 (1), (2) — Expression 
“any property” — Meaning — Includes 
non-agricultural immoveable properties. 

The expression ‘property’ in the con- 
text in which it has been used is| wide 
enough to bring within its sweep all 
sorts of properties, moveable and im- 
moveable, agricultural and non-agricul- 
tural which have been charged by! the 
debtors with repayment of mb 
which they borrowed, from their 
ditors, It therefore cannot be said 
Section 14 has no application to |cases 
where debts have been secured by mort- 
gaging non-agricultural immoveable | pro- 
perties or charging them with it, 

(Para 55) 

(M) Gujarat Rural Debtors’ Relief, Act 
(35 of 1976), S. 14 (2) — Duty of |Cre- 
ditor to return property after aoe 
or scaling down of debt — Sub-sec, (2) 
does not apply if creditor has built 
building upon mortgaged land with con- 
sent of debtor — Expression “security 
for such debt” — Meaning. 


Where a creditor has built with! the 
consent of the debtor a building pon 
the land which a debtor has mortgàged 
to him, that property is not returnable 
to the debtor under Section 14 (2) upon 
the statutory discharge of the debtor’s 
debt. The only remedy which the debtor 
has is to ask the Debt Settlement Officer 
to fix the value of the property det 
sub-section (1) of Section 16 and | te 
direct the creditor to pay it to him. | 

(Para |58) 

The use of the expression “security for 

such debt” used in sub-section (2) refera 


ry 
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to the security which the debtor gave te 
his creditor and not to the securily 
which has been.transformed by the cre- 
ditor with the consent of his debtor, 
(Para 57) 


What the Act extinguishes is a debt 


and does not extinguish any other con- ` 


tract between the parties. An agreement 
between the parties, simultaneously ar- 
rived at, under which the creditor deals 
with the property and builds upon it is 
an agreement which is not affected by 
the provisions of the Act. Therefore, 
though the debt for which the security 
was given by a debtor to his creditor is 
extinguished, the other terms of the 
transaction must operate and can be en- 
forced, (Para 58) 

However, if the creditor has dealt 
“with the immoveable property and con- 
structed a building thereon without the 
consent of his debtor, he cannot take ad- 
vantage of his own fault and subject the. 
debtor to a disability without any fault 
on the part of the debtor, In such a case, 
the creditor is bound to return the pro- 
perty to his debtor. In such a case, so 
far as the building is concerned, the ere- 
ditors’ rights to it shall be governed by 
the ordinary law of the land. He may 
either remove it and take it away or 
allow it to go to his debtor, (Para 58) 


(N) Gujarat Rural Debtors’ Relief Act 
(35 of 1976),-S. 3 (1) — Application for 
ajustment of debt by a person who 
ceased to be a marginal farmer or a 
small farmer — Maijntainability, 


A person who was a marginal farmer 
or small farmer on the appointed day 
1 e.. 15-8-1976 is entitled to make the 
application for adjustment of his debt, 
. , (Para 61) 
Whether a person is a “small farmer” 
or a “marginal farmer” has to be de- 
cided with reference to the “appointed 
day” as laid down in Section 3 (1). The 
expression “appointed day” has been de- 
fined in Section 2 (b) so as to mean the 
date on which the impugned Act came 
into force. It is 15th of August, 1976. 
3 (Para 61) 
The fact that a person was not a mar- 
ginal farmer or a small farmer on the 
. date when he made an application for 
adiustment of his debt or on the date 
of the decision of the Debt Settlement 
Officer is, therefore, immaterial. 
(Para 61) 
(O) Gujarat Rural Debtors’ Relief Act 
(35. of 1976), Ss.. 2 (d) and 14 — Usufrue- 
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tuary mortgagor is a ‘debtor’ entitled to 
benefit of S. 14. 

A usufructuary mortgagor is entitled 
to make an application for discharge of 
his debts and for return of his property 
under Section 14 of the Act. (Para 62) 

It is true that under Transfer of Pro- 
perty Act, in case of a usufructuary 
mortgage, the debt attaches to the secu- 
rity and not to the debtor personally. 
However, the question cannot be decided 
with reference to the provisions of 
Transfer of Property Act, It has to ba 
decided with reference to the provisions 
of the Act. The definition of “debt” 
given in Section 2 (c) and the definition 
of “debtor” given in Section 2 (d) read 
with the definitions of ‘marginal farmer” 
in Section 2 (g), “rural artisan” in Sec- 
tion 2 (1), “rural labourer” in Section 2 
(m) and “small farmer’ in Section 2 (p) 
as well as Section 14 make it clear that 
even a usufructuary mortgage is affected 
by the provisions of law, If one takes a 
different view, then provisions of Seca 14 
would be rendered partially nugatory. 

(Para 62) 

(P) Gujarat Rural Debtors’ Relief Act 
(35 of 1976), Ss, 2 (k), 3 — Concept of 
rural area does not apply to marginal 
farmer or a small farmer, 


The concept of “rural area” applies to 
a “rural artisan” and a “rural labourer”. 
It does not apply to a marginal farmer 
or a small farmer. If therefore the debt- 
or is either a small farmer or a marginal 
farmer the question whether the land 
mortgaged with the creditor is situate in 
a rural area or not is not material. 


(Paras 63, 64) 
Cases Referred : Chronological Paras 
AIR 1979 Andh Pra 85 17 


(1979) First Appeal No, 1072 of 1978 etc. 
D/- 1-10-1979 (Guj), Rajiv Ramanlal 
v, Ashok Mills Ltd. 24 

AIR 1978 SC 771 16, 43, 45 

AIR 1978 SC 803: 1978 Lab IC 612 26, 30 

AIR 1977 SC 1825 15, 16, 18, 30, 


42, 47, 50 
AIR 1977 Madh Pra 22 18 
AIR 1969 SC 634 27 
AIR 1954 SC 119 28 
AIR 1954 SC 92 26 


N. R. Oza, for Petitioner; Miss V. P. 
Shah (for Nos, 1 and 2) and J. M. Tha- 
kore, Advocate General with J. R. Nana- 
vati, Govt. Pleader and J. U, Mehta, As- 
sistant Govt, Pleader, i/o M. L Hava of 
M/s. Bhaishanker Kanga and Girdharlal 
(for Nos, 3 and 4), for Respondents; G, A. 
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Pandit, A, K, Mankad and P, N, Dave 
appeared as Interveners, : 


S. H. SHETH, J. :— This petition raises 

a AEE of questions of law of wide 

portance under the’ Gujarat Rural 
Debtors’ Relief Act, 1976, which came 
into force on 15th August, 1976. The Act 
wiped off the debts of certain categories 
of “debtors” and scaled those of certain 
other categories, Respondents -Nos, 1 and 
2 claimed to be “marginal farmers” or 
“small farmers’ within the meaning of 
those expressions assigned to them under 
the. Act and applied to the Debt Settle- 
ment Officer for extinguishment of the 
debt which they owed to the petitioner. 
It is alleged that respondents Nos, 1 and 
2 sold off survey No, 368 on 12th Aug- 
ust, 1977-——that is to say, after the Act 
came into force. On 14th December, 
1978, the Debt Settlement Officer held 
that respondents Nos. 1 and 2 were 
“small ` farmers” on the appointed day 
within the.meaning of that expression 
assigned to it under the Act and, there- 
fore, were ‘debtors’ within the meaning 
of the Act, After having considered the 
merits of the case, he declared that. the 
entire -debt which respondents Nos...1 
and 2 owed to the petitioner was exting- 
uished. As a consequence of the decla- 
ration which he made, he ordered the 
petitioner to deliver possession of the 
land which was mortgaged by respon- 
dents Nos, 1 and 2 to the petitioner. It 
is not in dispute that the land which 
was mortgaged by respondents Nos. 1 
and 2 to the petitioner was, under agree- 
ment between the parties, built upon by 
the petitioner. The question arose as to 
what would happen to the building 
which the petitioner has constructed 
upon the land in question. The Debt 
Settlement Officer directed the petitioner 
to apply to the Civil Court for compen- 
sation if it was permissible for him ta 
do so. Ae <2 : 

2. The petitioner appealed to the Ap- 
pellate Authority against that order. On 
19th July, 1979, the Appellate Officer 
dismissed the appeal 
which is challenged in this writ petition. 

3. Mr. N. R. Oza who appears on be- 
half of the petitioner has raised before 
us several contentions, They are as fol- 
lows: 

(1) The Act enacted by the President 
in pursuance of the power conferred 
‘upon him under the Gujarat State Legis- 
lature (Delegation of Powers) Act, 1976 

E 
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It is that order — 


| 
i 
| 
A.L B. 


was beyond the legislative competence 
of the State Legislature, 

(2) At the time when the impugned 
Act was enacted by the President, the 
State of Gujarat was under President's 
Rule and the President could not have 
enacted the impugned Act without con- 
sulting. the Consultative.Committee of 
Parliament. Inasmuch as! the iah 
did not do so, thẹ impugned Act was not 
a valid piece of. legislation, a 
. (3) Section 14 of the impugned jAct is 
violative of Articles 19 (1) (£), 19 (1) (g) 


and 31 of the Constitution” and not 
saved by the Forty-Second Amendment, 
In case it is held that 42nd Amendment 


saves it, 42nd Amendment itself. is 
ultra vires Article 368 of the C itu- 
tion, 

(4) Section 14 is Dot protected by 
Forty-fourth Amendment. If it is| held 
that it is saved by 44th Amendment, 





Forty-fourth Amendment is ultra | vires 
Article 368. ; 
(5) Section 14, in any case, vil lates 


Article 300A. 

- (6) Section 14, upon its ‘ate interpre- 
tation, is confined’ to properties hich 
are agricultural lands and does not ex- 
tend to the other types of | immoveable 
properties, | 

(T) Neither on the date when res n- 
dents Nos. 1 and 2 made an application 
for adjustment of their debts nor on the 
date of the decision of the Debt Settle- 
ment Officer, respondents Nos. 1 and 2 
were , marginal . farmers” -or ` “small |far- 
mers”, Therefore, their application |was 
not maintainable, 

(8) The transaction between the peti- 


tioner and respondents Nos, 1 and 2 by 
virtue of which respondents Nos, 1 and 2 
became petitioner's “debtors” .was; a 





transaction of usufructuary, mortgage, 
Therefore, respondents Nos. 1 and 2 nad 
no personal . liability to pay the .debt. 
Therefore, they were not ‘debtors’ within 
the meaning of that, expression given in 
the Act. 

(9) The land in question was not situ- 
ated in a “rural area”. Therefore, the 
impugned Act did not apply to it, | 

4. . We now turn to the first conten- 
tion which has been raised by Mr. Oza 


on behalf of the petitioner, Mr,- Oza has ` 


contended that the Legislature of the 
Gujarat State did not have com 
to enact the impugned Act and i 
therefore, the -President in exercise | of 


the powers conferred upon him by, Par 
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liament under Gujarat State: Legislature . 


(Delegation of Powers) Act, 1976 also did 
not have competence to enact the im- 
pugned Act. He has invited our atten-: 
tion to two entries. in the State-List in: 
the Seventh Schedule to the Constitu- 
tion, They are Entries 30.and 18. Entry 
30 reads as follows: 


“Money-lending and EEN A 
relief of agricultural indebtedness.” 
Entry 18 reads as follows: 


“Land, that is to say, rights in or over 
land, land: tenures including the relation 
of landlord and tenant, -and the coll 
tion of rents; transfer and alienation of 
agricultural land; land improvement and 
agricultural loans, colonization,” 

Mr. Oza has argued, that the impugned Act 
grants relief not only in respect of agri- 
cultural indebtedness but also in respect 
of indebtedness of persons who have 
nothing to do with agriculture. So far 
as Entry 18 is concerned, it relates to 
land. Its amplification shows that rights 
in and over land, land tenures includ- 
ing the relation of landlord and tenant, 
the collection of rents, transfer and ali- 
enation of agricultural land, land im- 
provement, agricultural loans and colo- 
nization are all included within the 


broad concept of ‘land’, It is not neces- 


sary for us to examine whether the im- 
pugned Act falls either under Entry 18 
or under Entry 30, firstly because ir- 
respective of whether it falls either un- 
der Entry 18 or Entry 30, it could have 
been enacted by the State Legislature 
and, therefore, ` by the President when 
the State was under the President’s Rule, 
Secondly, relief of agricultural indebted- 
ness is wide enough to extend its arms 
to secured debts as well as unsecured 
debts. Merely because a debtor has in- 


curred debt, repayment of which is se- . 


cured by a transaction in an immove- 
able property, may be the land, it does 
not’ necessarily mean that’ the impugned 
legislation falls under Entry 18. Third- 
ly, as we shall presently show, the 
Supreme Court has held that legislation 
relating. to relief of indebtedness falls 
under ` Entry 30,°-On account of these 
reasons, it is not necessary for us fo deal 
at length with the connotation and am- 
. plitude of Entry 18 in the State List, 


5. It is, however, necessary ‘to record 
the arguments which Mr. Oza has ad- 
vanced on behalf of the. petitioner ` Ac- 
cording to him, the very fact that “relief 
of agricultural indebtedness” has. bean: 


Saiyed-Intajam Hussen 


' and money-lenders”, 


Guj.. 159° 


separately specified m Entry 30 in the 
State List means that relief of indebted- 
-ness in general does not fall within the 


“amplitude of the expression ‘“money- 


lending and money-ienders”’,. If it was. 
the- intention of the Founding Fathers . 
that the expression “money-lending and 
money-lenders” should have such a wide 
and all-embracing connotation, it was 
unnecessary for them to specify the 
“relief. of. agricultural indebtedness” as 
a separate subject in rage 30 in the 
State List. According to Mr. Oza, since 
separate specification of “relief of agri- 
cultural indebtedness’ in Entry 30 shows 
that it is not one of the matters’ falling 
within the expression ““money-lending 
there is no reason 
to believe that relief of non-agricultural 
indebtedness forms a part of the ex- 
pression “money-lending and money- 
lenders”, The argument which Mr. Oz% 
has raised has some substance, We are 
bound by the decision of the Supreme 
Court in this behalf. However, on a 
plain reading of Entry 30 in the State 
List, it appears to us that separate speci- 
fication of “relief of agricultural indebt- 
edness” in that Entry means that relief 
of agricultural indebtedmess does not 
fall within the amplitude of .“money- 
‘lending and  money-lenders”. Since 
“relief of agricultural indebted- 
ness” does mot fall within the am- 
plitude of the expression “money-lend- 
ing and money-lenders”, there is no rea- 


‘gon to believe that relief of non-agricul-~ 


tural. indebtedness falls within the am- . 
plitude of “money-lending ‘and money- 
lenders”. 


"6, Looking at it from a different’ ree 
if appears fo us that the Founding 
Fathers specified two’ distinct subjects im 
Entry 30. One subject was. ‘tmoney- 
lending and money-lenders” and another 
subject was “relief of agricultural in- 
debtedness® and conferred upon the 
State Legislature competence to’ make a 
law relating to “money-lending and 
money-lenders" as well as “relief of agri- 
cultural indébtedness” but did not confer 
upon ft the competence to make a law in 
regard to ‘relief of non-agricultural in- 
debtedness’, If the Founding Fathers- 
had thought of conferring upon the State 
Legislature competence to make a law 
relating to relief of indebtedness of all— 
agriculturists as well as non-agricul- 
turists — nothing would have been easier. 
for them fhan, to say ‘relief of indebt- 
edness’ instead of saying “relief of agri- 
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cultural indebtedness” as they did. Entry 
30, therefore, produces before us a two- 
fold picture, one of which relates to 
“money-lending and money-lenders” and 
another relates to “relief of agricultural 
indebtedness”. The very fact that, so far 
as relief of indebtedness is concerned, it 
has been confined to agriculturists, sug- 
gests that State Legislature does mot 
have the legislative competence to enact 
a law relating to relief of indebtedness 
of non-agriculturists, 

7, The learned Advocate-General who 
appears on behalf of the State of Guja- 
rat has argued that the expression 
“money-lending and money-lenders” is 
very wide and comprehensive and that 
it by itself embraces. within its sweep 
‘relief of indebtedness’, According to him 
it was unnecessary for the Founding 
Fathers independently to specify the 
“relief of agricultural indebtedness” in 
Entry 30 in the State List. Proceeding 
further, he has argued that merely be- 
cause the Founding Fathers have out of 
abundant caution specified the “relief of 
agricultural indebtedness” as an inde- 
pendent subject in Entry 30 of the State 
List, it does not mean that the expres- 
sion “money-lending and money-lenders” 
will not take within its sweep ‘relief of 
indebtedness’. We are not impressed by 
the argument which the learned Advo- 
cate-General has raised before us, 


8. Next argument which the learned 
Advocate-General has raised is that the 
word ‘agricultural’ in the expression 
“relief of agricultural indebtedness” is 
synonymous with or equivalent to ‘rural’. 
In other words, he~wants us to read 
“relief of agricultural indebtedness” as 
‘relief of rural indebtedness’, He has 
tried to fortify this argument of his by 
stating that rural society in- India con- 
sists principally of agriculturists and is 
dominated by agriculture. According to 
him, therefore, “agricultural indebted- 
mess’ means ‘rural indebtedness’. 

9. The two arguments raised by the 
fearned Advocate-General do not appeal 
to us. We say so because we cannot at- 
tribute to the Founding Fathers an in- 
tention to repeat something which they 
have already said, A statute never uses 
superfluous words to which no useful 
and exclusive meaning can be assigned 
in the context of that statute. If that is 
true of a statute, it is equally true of 
the Constitution — the fundamental law 
of the land. It is difficult to imagine 
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that the ‘Constitution which lays 
basic norms of life and enshrines basic 
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down 


moral values will use tautological lan- 
guage or will go on repeating what it 
has said elsewhere, That is the reason 
why the first argument raised by the 
learned Advocate-General does not ap- 
peal to us, : 


10. The second argument also does not 
appeal to us because if the Founding 
Fathers had meant to confer upon the 
State Legislature competence to make a 
Iaw relating to the ‘relief of indebted- 
ness’ of all, it could as. well haye said 
‘relief of indebtedness’. If they had 
meant to confer competence upon the 
State Legislature to make a law relating 


to ‘relief of rural indebtedness’, they 
could have as well said so, Th very 
fact that they did’ not use the word 


‘rural’ in place of ‘agricultural’ and the 
fact that they did not remove the word 
‘agricultural’ from the expression | 
of agricultural indebtedness” in Entry 30 
clearly show that what they had m mind 
was that the State Legislature would be 
able to make a law relating-only to 
relief of agricultural indebtedness”. It 
cannot be gainsaid that rural society in 


India is predominantly engaged -jin agri- 


culture and is dominated by agritulture, 
However, rural society does not | consist 
merely of agriculturists. There are dif- 
ferent types of non-agriculturists, as for 
example businessmen, public servants, 
private employees, self-employed persons 
following other vocations such as bar- 
bers, carpenters, blacksmiths, tailors and 
so on. In our opinion, “agricultural in- 
debtedness” means indebtedness of thosè 
who are engaged in agriculture and for 
whom agriculture is their principal 
source of livelihood, Agriculture, as we 
understand it, is tillage of soil and all 
operations connected therewith. | “Agrix 
cultural indebtedness” does not,| in our 
opinion, mean indebtedness arising out 
of debt incurred in oaeoi th agri- 
cultural operations only, Acceptance of 
the later concept will mean that an agri- 
culturist may be an agricultural debtor 
in so far as he has incurred debts for 
the purpose of his agricultural activities 
such as tillage of soil, purchase of a 
plough, purchase of a pair of bullocks, 
purchase of seeds or sinking of jan irri- 
gation well and may also be-ja non- 
agricultural debtor in so far as he has 
incurred debts for other absolut 
agricultural purposes such as matri 

children, - construction of a : 
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cloth, Therefore, irrespective of the pur- 
‘pose for- whith’ debt has been incurred, 
a debt -is -dn“ “agricultural debt, if it has 
been incurred. by a person who earns his 
livelihood? iroa ‘agriculture, 


ii. 93 Pos we are concerned, it = 
pears clear’ fo’us that Entry 30 brings 
into bold-relief two separate subjects : 
one is “Money- -lending and money- 
leriders” ‘and second is -“relief of agri- 


cultural indebtedness” and confers upon’ 


the State Legislature competence to 


make a law relating to “Money-lending ` 


and money-lenders” and “relief of agri- 
rultural indebtedness” as distinguished 
from ‘relief- of indebtedness’ or ‘relief of 
‘rural indebtedness’. 


12. The argument which Mr. Oza has 
raised is, therefore, not without any sub- 
stance, It has relévance in the instant 
case in this way..« Séction 3 of the im- 
pugned Act discharges „or scales down 
the debts of “marginal farmers”, “rural 
labourers”, “rural artisans” and “small 
farmers”, They are ‘also included ‘within 
the definition `of “debtor”. given“in Sec- 
tion 2 (d). It defines “debtor” in the fol- 
lowing terms : 


“ “debtor” means a marginal farmer, a 
small farmer, a rural labourer or ‘a rural 
artisan, who on the appointed day is in 
debt.” 

“Marginal farmer” has been defined by 
Section 2 (g) in the following terms: 

“marginal farmer’ means a person,— 

(i) who holds land in any of the vil- 
lages specified in column 3 of the Sche- 
dule not exceeding, — 

(a) the extent of land specified against 
such village in column 4 of the Schedule, 
if such person does not belong to a Sche- 
duled Tribe; 

(b) twice the. extent of land so speci- 
fied, if such person belongs to a Sche- 
duled ‘Tribe, and 


(ii) who earns his livelihood principal: 
ly. by cultivating such land.” 
“Land” has been defined by Section 2 
(f) in’the following terms: “Land” means 
land which is used or capable of being 
used for. the purpose of agriculture and 
includes the sites of farm buildings ap- 
purtenant to such land.” “Agriculture” 
has been defined by Section 2 (a) as fol- 
lows: “Agriculture” includes . horticul- 
ture, the raisirig of crops, grass or gar- 


den produce, the use by an agriculturist 
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of the land held by him or part thereof 


‘for the`grazing of his cattle, the use of 


any land, whether or not an. appendage, 
to rice or paddy land,.’ for the purpose 
of rabmanure, dairy farming, poultry 
farming, breeding of livestock, and the 
cutting of wood.” Pausing. herd for a 
moment, we may observe that a law 
made by the State Legislature giving the 
“marginal farmer” as defined by Sec, 2 
(g) read’ with Sections 2 (f) and 2 (a), 
relief of indebtedness will certainly fall 
within the meaning of the expression 
“relief of agricultural indebtedness” used 
in Entry 30 in the State List, A “small 
farmer” has been defined by: ‘Section 2 
(p) in the following terms: > 


We ee 


small farmer” megas: a peran 

(i) who holds land in any of the vil- 
lages specified in column 3 of me Sche- 
dule not- exceeding — ; 

(a) the extent of land specified’ agaiast 
such village in column 5 of the Sche- 
dule, if such person does not belong to. 
a Scheduled Tribe; 

(b) twice the extent of land so speci- 
fied, if such person belongs to a Sche- 
duled Tribe; and 

(ii) who earns his livelihood principal- 
ly by cultivating such land.” 

No doubt is left in our minds when we 
read the definition of “small farmer” 

given in Section 2 (p) with the definition 
of “land” given in Section 2 (f) and the 
definition of “agriculture” given in Sec-~ 
tion 2 (a) that any law which a State 
Legislature enacts for granting ‘relief of 
indebtedness’ to ‘small farmers’ will b° 
a law which will fall within the com- 
pass of the expression “relief of agricn!- 
tural indebtedness”, 

13. Let us now turn to the two ex- 
pressions “rural labourer” and “rural 
artisan” which are also included within 
the definition of “debtor”. “Rural arti- 
san” has been defined by Section 2 (1) 
in the following terms: 

“ “rural artisan” means a person who, 
being resident in a rural area, earns his 
livelihood principally by practising anv 
craft in`such area by his own labour or 
by the labour of the members of his 
family, and 

(i) who either does not hold any land. 
or 
. (ii) who holds land to the extent speci- 
fied in paragraph (a) or, as the case may 
be, paragraph (b), whichever is applica- 
ble, of sub-clause (i) of clause (g), 
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but who does not earn his livelihood 
principally by cultivating such land.” 
The expression “rural area” used in Sec- 
tion 2 (1) has been defined by Section 2 
(k) in the following terms: 

“ “rural area” means an area which, 
for the time being, is not within the 
limits of — 

(i) a city constituted under Section 3 
of the Bombay Provincial Municipal Cor- 
porations Act, 1948, as in force in the 
State of Gujarat, 

(ii) a municipal borough, or a notified 
area constituted, or deemed to be con- 
stituted, under the Gujarat Municipalities 
Act, 1963; 


(iti) 
under the Cantonments Act, 1924.” 
Definition of “rural artisan” clearly dis- 
closes that he has hardly anything to do 
with agriculture. He is a person who 
does not hold any land and who does 
not earn his livelihood principally by 
cultivating land if he holds it to the ex- 
tent specified in paragraph (a) or (b) of 
sub-clause (i) of clause (g) of Section 2. 
It is difficult to iniagine that a person 
who does not hold any land or a person 
who does not earn his livelihood princi- 
pally by cultivating land can be called 
an ‘agriculturist’. 

14. Let us now turn to the definition 
of “rural labourer’. It is given in Sec- 
tion 2 (m). 

" “rural labourer” means a person 
who, being resident in a rural area, earns 
his livelihood principally by manual 
labour from any of the following occupa- 
tions, but does not hold any land for any 

. such occupations, namely :— 

(i) farming including cultivation or til- 
lage of soil or horticultural ‘operations, 

(ii) cutting of wood, . 

(iii) dairy farming. 

(iv) poultry farming, , 

(v) breeding of live stock, 

(vi) any operation performed on a farm 
as incidental to preparation, transport, 
delivery or storage, for marketing of any 
of the products of any of the occupations 
mentioned in sub-clauses (i), (ii), (iii), 
(iv) and (v).” . 

We have no doubt in our minds that 
“debtors” falling under the category 
specified in Section 2 (m) (i), Section 2 
(m) (v) and Section 2 (m) (vi) can be 
termed as ‘agriculturists’ and any reliet 
of indebtedness granted to them will fall 
within the meaning of . “relief of agri- 
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a cantonment declared as such’ 
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eultural indebtedness”. We have, looked 


-~ at the meaning of ‘agriculture’ given in 


the Oxford English Dictionary, Vol, I, 
1970 Edition, The following are the 
meanings assigned to it: 

“The science and art of cultivating the 
soil; including the allied pursuits| of ga- 
thering in the crops and rearing live- 


stock; tillage, husbandry, farming |(in the 
widest sense).” | 
Tt is clear, therefore, that “breeding of 


live stock” is a part of ‘agriculture’, 
Therefore, in our opinion, whereas a 
“marginal farmer”, a “small farmer’, , a 
“rural labourer” engaged in farming in- 
cluding cultivation or tillage of soil, 
horticultural operations, breeding of live- 
stock and operations described in|Sec, 2 
(m) (vi) will be ‘agriculturists’; the rest 
are unlikely to belong to the class of 
agriculturists. Woodcutters can |hardly 
be termed as agriculturists. Those who 
are engaged only in dairy farming or 
poultry farming are not agriculturists. 
Therefore, if we are left to our own in 
deciding whether the State Legislature. 
was ‘competent to make the- impugned 
law under Entry 30. we would have said 
that whereas it was competent tq make 
a law relating to the relief of indebted- 
ness of marginal farmers, small farmers 
and rural labourers engaged in farming 





‘including cultivation or tillage of soil, of 


horticultural operations, breeding bf live 
stock and operations described im |Sec. 2 
(m) (vi) it was not competent to make 
the impugned law under Entry 30 in 
relation to rural artisan defined in Sec- 
tion 2 (1) and rural labourers who were 
engaged only in cutting of wood .. dairy 
farming and poultry farming. Relief of 
indebtedness to such persons can be 
given only by -Parliament by making a 
law under Entry 97 in the Union List in 
the Seventh Schedule to the Constitu- 
tion. 

15. However, the naler is no inge 
open to debate because a similar law 
made by Maharashtra Legislature has 
been upheld by the Supreme Court in 
Fatehchand Himmatlal v. State of Maha- 
rashtra, AIR 1977 SC 1825, In that deci- 
sion, the legislative competence pf the 
Maharashtra Legislature to enact /Maha- 
vashtra Debt Relief Act, 1975. wag chal- 
lenged, It was contended that it did not 
fall within the sweep of Entry 30 in the 
State List. Before we make a detailed 
reference to the decision of the Supreme 
Court, it is necessary to have a brief 
look at the Maharashtra Act. Sec. 2 (1) 
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of the Maharashtra Debt ‘Relief Act, 


1975, defined “debtor” in the following 
terms: E San ee 
“debtor? means a marginal farmer, 
rural artisan, or rural labourer whose 


total income from all sources did not ex- 
ceed two thousand and four hundred ru- 
pees during the year immediately before 
the ist day of August, 1975-and a worker 
whose total income from all sources did 
not exceed, if living in..an urban area, 
six thousand rupees during the year im- 
mediately before the said date, and.. if 
living elsewhere, four thousand and 
eight hundred. rupees during that year.” 
This definition. makes it clear that four 
categories of persons were included in 
the definition of “debtor”: ‘Marginal 
farmer” who is.one of them has been 
defined by Section 2 (h) as follows : 


" “marginal farmer” means an “agricul: 
turist who holds land measuring. nof 
more t 
land and includes an agriculturist wha 
cultivates as a tenant or share cropper 
land measuring mot more than one hec- 
tare of unirrigated land.” 

“Rural artisan” has been defined by Sec- 
tion 2 (k) in the following terms: .. 

“rural artisan” means a. person ` who 
principally -earns his livelihood in a rural 
area by. practising any craft. either by 
his own labour or with the help of 
labour .of the members: of his family but 
does not. include an artisan who- resides 
in an urban area.” 

“Rural labourer” has been defined by 
Section 2 (1) in the following terms: 

_* “rural labourer”: -meang a person 
who— 

(i) does not hold any land in a rural 
area, 

(ii) may or may. mot have any home- 
stead therein, and 

(üi) earns his livelihood principally by 
manual labour, 
but does not-include any such labourer 
residing in an urban area and a rural 
artisan.” 

“Small farmer” bas been defined by Sec- 
tion 2. (m) in the following terms: 

““gmall farmer” 
turist who holds land measuring more 
than one hectare of unirrigated land but 
less than two hectares of such land and 
who cultivates personally such land and 
includes an agriculturist who cultivates 
as a tenant or a share cropper land 
measuring more than one hectare of un- 
irrigated land ‘but not more -than two 
hectares of. such land,” ; 
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than one hectare of unirrigated . 


means an agricul- - 
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These four definitions. given clearly show 
that: whereas a “marginal farmer” and a 
“smali farmer” as defined by the Maha~ 
‘rashtra Act g within ‘the category ‘olf 
agriculturist, - -rural artisan”. and 4 
“rural labourer” will not fall: under that 
category, Therefore, ordinarily, any’ Jaw 
relating to ‘relief of-indebtedness’ for 
them will not be a law within the mean- 
ing of the expression “relief of agricul-~ 
tural indebtedness” .used in Entry 30 in . 
the State List. «Yet, the Supreme Court 
in, Fatehchand’s-case (AIR 1977 SC 1825) 
(supra). has. upheld the validity of that 
law and held that the Legislature could 
make it under Entry 30 in the State 
List. Paragraph’ 54 of the report is the 
only material paragraph for this purpose. 
In the subsequent . paragraphs, the 
Supreme Court has dealt with the ques- 
tion of repugnancy between the Gold 
Control ` Act,“ a “parliamentary statute, 
and the” Maharashtra Debt Relief Act, 
1975. We arè not concerned with that 
question in this case. The Supreme Court 
has made the following observations 
with reference to Entry 30: 


- “Entry 30 in List II is money-lending 
and money-lenders, relief of agricultural 
indebtedness. If commonsense and com- 
mon English. are components of constitu- 
tional construction, relief- against loans 
by scaling down, discharging, reducing 
interest and principal, and staying the 
realisation, of debts will, among other 
things, fall squarely within the topic. 
And that, in a country of hereditary in- . 
debtedness on a colossal scale. It is com- 
mon place to state that legislative heads 
must receive large and liberal meanings 
and the sweep of the sense of the rub- 
rics must embrace the widest range. 
Even incidental and cognate matters 
come within their purview. The whole 
gamut of money-lending and debt-liqui- 
dation is thus within the State’s legisla- 
tive competence. - The reference to the 
Rajahmundry Electricity case 1954 SCR 
779: (AIR 1954 SC 251) is of no relev- 
ance. Nor is the absence of the expres 
sion ‘relief in Entry 30, List II, of any 
moment "n relief from money-lenders 
is eloquently implicit in the topic. Some- 


.times, arguments have only stated to be 


rejected.” 

It is clear that the Sapiens Court has 
upheld the legislative competence of the 
Maharashtra law under Entry 30. It is 
true that ‘the distinction made by Mr.” 
Oza in the instant case was not made in 
the case before the Supreme Court, How- 
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ever, : we are bound.by the decision: of 
he Supreme Court. In paragraph 56 of 
he report, this is what has been stated: 
“Without fear of contradiction,-. we may 
assert that Article 246 (3) read with 
Entry 30 in List I, empowers the State 
make the impugned law.” 
Supreme Court has upheld the validity 
of the Maharashtra’ Act under Entry 30 
in the State List, even though it; inter 
lia, gives relief of indebtedness? to non- 
agriculturists we must hold that the im- 
pugned~ Act was within the legislative 
competence of Gujarat State Legislature 
and, therefore, within the legislative 
competence of President during the 
President’s Rule by virtue of the Guja- 
rati State Legislature (Delegation of 
owers) Act, 1976. Š 


16, The next-decision to which our at- 
tention has been invited by Mr. Oza is 
in Pathumma v. State of Kerala, AIR 
1978 SC 771. In-that case, Kerala Agri- 
culturists Debt Relief Act,. 1970, was 
challenged, inter alia, on the groynd that 
it was not within the legislative compet- 
ence of Kerala State. Legislature to 
make that law. Paragraph 4 of the re- 
port shows that the Supreme Court has 
relied upon its earlier decision in 
Fatehchand’s case (AIR 1977 SC 1825) 
(supra) in which the constitutionality of 
the Maharashtra Debt Relief Act, 1975, 
has been upheld even though it contains 
similar provisions. ‘In paragraph 38 of 
the report, the Supreme Court has refer- 
red to the object of that Act. Its object 
is to remove poverty by eradicating 
rural- indebtedness, In paragraph 57 of 
the report, it has been observed that the 
Kerala Act provides for the relief of in- 














debted agriculturists in the State of 
Kerala. It was, therefore, within the 
legislative competence of the Kerala 


State Legislature. From the discussion 
in paragraph 57, it appears to us that 
the Kerala Jaw relates to relief of in- 
debtedness of. the agriculturists, There- 
fore, the Supreme Court held that it fell 
within the purview of Entry 30 in the 
State List. In this connection, we may 
refer to the pertinent observation- made 
in paragraph 58 of the report in what 
it is stated that the subject-matter of 
Entry 30 is not confined only to subsist- 
ing indebtedness but covers the necessity 
of providing relief to those agriculturists 
who. have lost their immoveable proper- 
ties by Court sales in execution of the 
decrees against them and have been 
rendered destitute. Referring to . such 
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agriculturists, ‘it has’. been‘‘observed* that. 
it- makes no :difference to. an agriculturist 
merely- because he has lost his: immove- 
able ‘property. Proceeding’:further, the 
Supreme Court has observed that there. 
is:nothing in Entry 30.in the:State List - 
to show that the relief-contemplated by: 
it must necessarily relate:‘to any: subsist. 
ing indebtedness and ‘cafmot cover the 
question of relief to those: who. have lost 
the means oftheir livelihood because: of: 
the delay’in providing them ba rai 
relief. This decision does not clinch’ the 
issue which has been raised by Mr. Oza 
before us because it appears te us from 
the report that Kerala Act was enacted 


to grant relief to the ee. 





indebtedness, 


‘17. The learned “Advocate-General 
has invited our attention to the decision 
of the Andhra Pradesh High Court in 
Krishna Murthy v. Govt. of ‘Andhra Prá- 
desh, AIR 1979 Andh Pra 85. In that 
case, the constitutionality “of “Andhra Pra- 
desh ‘Agriculttiral Indebtedness (Relief) 
Act, 1977,"'was ‘challenged: It -appears 
from that’ decision that ‘the legislative 
competence of the Andhra’ Pradesh State 
Legislature to enact that law was chal- 
Jenged, under Articles 14 and 19]of the 
Constitution. Since there was no jconsti- 
tutional challenge under Entry 30) in the 
State. List, it is not necessary to refer to 
that decision ‘in details at this stage. 

18. Mr. G. A. Pandit who appears on 
behalf of debtors in some cases has in- 
vited our attention to the decision! of the 
Madhya Pradesh High Court in| Ram- 
kishan Agarwal v. The Collector,| Jabal- 
pur, AIR 1977 Madh Pra 21, In that case, 
the constitutionality of Madhya Pradesh 
Gramin Rin Vimukti Tatha Rin Sthagan 
Adhiniyam, 1975, was challenged under 
Entry 30 in the State List. In the con- 
‘text of Entry 30, the argument which 
was raised in that case was that the ex- 
pression “agricultural indebtedness” re- 
fers to debts incurred in connectign with 
agriculture only so that, in every case; 
it will-be a matter for trial whether the 
debt is incurred in connection- with agri- 
culture exclusively.. That argument was 
negatived by Madhya Pradesh High 
Court.- While doing so, the High Court 
observed that Entry 30 must bet: read: as 
a whole so that the word ‘agricultural’ 
must be interpreted to harmonise 4it- with 
‘money-lending and money-lenders’. =. In 
their opinion, the framers of the Consti- 
tution -have, by Entry 30, empowered, the 
State Legislature to relieve agriculturists 


i 
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of their indebtedness, - It means, accord- 
ing to..them, .that. relief to: -agriculturists 


must -bethe true import of..the--expres-- 


sion. Irrespective\of whether the -indebt- 
edness <.is. agricultural.. 
tural, all: debts will. fall within the scope 
of this::Entry;:if;they are incurred by. an 
agriculturist, whether in. connection .with 
agriculture_orotherwise. The view ex- 
pressed. . by.. .the--Madhya Pradesh High 
Court is consistent with -what we have 
stated. in this decision... Howeve the 
question which has been raised by 

Oza before us remains unanswered by 
that decision, Dees a debt incurred by 
a ‘on-agriculturist fall within the .scope 
and ambit of Entry 30 in the- State, List? 
In light of the decision of the Supreme 
Court in Fatehchand’s case (AIR .1977 SC 
1825) (supra) with which we must re- 
spectfully agree, we turn down the first 
contention which has been raised by Mr. 
Oza on behalf of | ‘the ‘petitioner, 


19. . The second. contention. which Mr. 
Oza has raised relates to the omission on 
the part of the President, „during the 
President’s Rule, to consult the Consul- 
tative Committee hefore -enacting the 
impugned Act. . So far as the factual 
situation is concerned, our attention has 
been invited by Mr. Oza to reasons for 
the enactment of the impugned Act. In 
regard to non-consultation, this is what 
has been stated in the reasons: “In view 
of the urgency of the matter it is not 
practicable to’ consult the Consultative 
Committee of Parliament on Gujarat 
Legislation, The measure is ‘accordingly 
heing enacted without reference to the 
Consultative Committee’, This.” para- 
graph clearly shows that the President 
had not’ consulted the Consultative Com- 
mittee before enacting the impugned law. 
In the affidavit-in-reply filed on’ behalf 
of the State of Gujarat, it has been 
stated on this subject as follows : 


“With regard to the comments made 
by the petitioner. in this regard that 
there was no urgency -worth the name 
and it. was practicable and possible to 
consult:.-the Consultative Committee of 
Parliament on Gujarat Legislation, I. sub- 
mit- that. it is the prerogative of the 
President: under the powers conferred on 
him under Article 356 (1) (a) to decide 
whether: it. isr expedient and proper to 
enact a-law at-a. particular time and the 
opinion formed by the ‘President is im- 
mune’.from challenge.” 
‘This’ reply to the contention ad by 
the petitioner is no teply at al. . We 
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Shall. presently show that the President 
-was under a statutory obligation to con~ 
‘sult. the- Consultative Committee. before 
-making any..law for the State which was 
or. non-agricul-- 


` the" 
T- laws’ when a‘Proclamation of Emergency 
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under President’s Rule.: Whether to cam- 


‘oly. with such a statutory obligation can- 
‘not. be-a matter of his. prerogative and 


cannot be beyond challenge. .Two abso- 
lute propositions stated-on behalf of the. 
State of: Gujarat are, therefore, :- without 
any substance. In a democratic. society 
which our Constitution: brings into ex- 
-istence, it is. the will of the people which 
matters-.-If the Parliament, therefore, 


- requires that President before making. a 


‘law for a. State which ` is- under Presi- 
dent’s Rule, shall. consult. the Consulta= 
tive Committee, he must do so. It, can- 
not be said. that even though the : Parlia- 
ment casts upon him a statutory obliga- 
tion to consult the Consultative Com- 
mittee, he may or may not consult’ the 
committee’ because it is a matter of his 
prerogative.. -No provision in the Consti- 
tution conferring such a” prerogative 
upon ‘the President has been pointed out 
to us. All legislative’ bodies, including 
the President,‘ must act within the aed 
corners of’ the Constitution. 


20. Articlé 357 {1) (a) provides - in this 
behalf as under: . 

“Where by a proclamation issued ` un- 
der clause (1) of Article 356, it has been 
declared that the powers of the Legisla- 
ture of ‘the State shall be éxercisable by 
or under the authority of Parliament, it 
shall be’ competent — 


« (a) “for . Parliament to confer- on - "the 
President the power of the Legislature 
of the State to make laws, and to auth- 
orise the President to-delegate, subject 
fo such conditions as. he may think fit to 
impose, the power so conferred to any 
other authority to be specified by him in 
that behalf.” 


Sub-clause (a) of cl. (1) of Article 357 
provides for conferment of two kinds of 
power by Parliament upon the Presi- 
dent: (i) power of the Legislature of the 
State to make laws, (ii) to delegate, sub- 
ject to-such conditions as he may think 
fit to impose, the power’ so conferred to 
any other authority to be spécified hy 
him in that behalf. It cannot be gam- 
said that Parliarnent can confer upon the 
President unconditionally the powér ‘of 
Legislature of the State to’ make 


has béen issued under clause {1) of Arti- 
ele 356 If the Parliament can uncondi- 
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‘tionally confer power upon. the President 
to make a law for the State under Pre- 
Bident’s Rule, Parliament can also confer 
“conditional power upon the paigam to 
do so-or to qualify it. i o 


21, Bearing, this ER in Sind: 
Jet us‘ now turn to the Gujarat ` State 
Legislature (Delegation’ of Powers) Act, 
1976, ‘Sub-section (1) of Section 3 pro- 
vided as’ follows: ‘ 


“The power of the Legislature òf ‘the 
State of Gujarat to make laws, which 
has. been declared by the Proclamation 
to be-exercisable by.or under the auth- 
arity of Parliament, is Dea: conferred 

on: the. President.” `; 


Sub-section (2) of Section 3 provided. as 
‘under: “ 
>In the exercise ot the said power, the 
President may, ‘from’ ‘time’ to time, wht- 
ther Parliament ‘is or is not in session, 
enact, as a Presidents Act a Bill contain- 
jng such provisions as he considers neces- 
Provided that before 
such Act, the President shall, whenever 
he considers it practicable to do so, 
consult a Committee constituted for the 
purpose, consisting, of thirty-four mem- 
bers of the House ‘of the People nomi- 
nated by the Speaker and ‘seventeen 
members of the Council ‘of States nomi- 
nated by the Chairman.” ; 
Tt is clear, therefore, that if the Prési- 
‘dent considers it practicable, to, consult 
the Consultative Committee, it is his ob- 
ligation.to do so before he ‘makes a law 
for- the State under President’s Rule. 
‘The power to make law under Presi- 
\dent’s Rule which was conferred by Par- 
ament upon the President under Sec- 
jtien 3 is, therefore, a qualified power. 
The. condition precedent ‘to the exerce 
f the L power was ordinarily 
required to be satisfied before the Presi- 
dent makes any law for the... State 
Jduring the President’s Rule, 


22. Mr. Oza has argued that the ex- 
pression “whenever he ‘considers it prac- 
ticable to do so” ‘used in sub-sectien (2) 
of Section 3 required: the President to 
state reasons why, he thought, it was not 
practicable to consult the Consultative 
Committee whenever he did not consult 
the -Consultative Committee, In the im- 
stant case, no reasons have been shown, 








Mr. Oza has argued that the use of the 


word ‘consider’ lays down the test of ob- 
jectivity. It does not lay down the fest 
of subjective satisfaction. If, according 
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. pugned law, 


enacting any. 


.@ law in consonance. with pu 


‘approved it.- “Thereafter the i 


to him, the: word ‘consider’. : 1 down 
‘the test of subjective satisfacti i 
be. rendered .infrurtuous,: Secendly, . 
has. been: argued by Mr. 'Oza that it is’a 
safeguard which cannot be do: 
with except for valid: :reasons. e 
invited our attention to two deg 
which it is not necessary! to refer. Tt can- 
‘not be gainsaid that the word -‘consider’ 
means’ ‘scrutinise’, In puf opinion, i 
necessary for the State 7 
show. why the President idid not 
necessary to consult.. the Co 
‘Committee before he enacted 





` 23. However, what is the - effect of 
non-consuliation” in a case of this type? 
We do not think emission on the‘ 
the” President -to -consult the 
tive Committee as required: by : 
was an illegality which rendered 
pugned law void ab initio: ‘The’: 
ment of consulting the Co tative 
Committee was nothing more prai the 
requirement to be in touch with 


-mocratic ‘opinion obtaining in the State 


because in a democratic society no law 
which does not express ‘the will af the 
people can be enacted. When a State 
is. under President's Rule, it is reflected 
by the Members of the Consultative 
Committee. However, it is also reflected 
‘by the Parliament. Therefore; if the 
President fails to consult the ulta- 
‘tive Cemmittee and enacts a law which 
is. ultimately placed . before the Parlia- 
ment, then the requirement of. enacting ' 
will is 
on'3 of 





satisfied, Sub-section (3) ‘af S 
the Gujarat State Legislature 
‘tien of Powers) Act, 1976, regi 
“Every Act enacted by the Presi 
der sub-section . (3) — ‘as ‘soon 
be after enactment, be laid | 
House of Parliament’. In the 
case, the impugned. law ‘was ideed be- 
fore the Parliament andi the Parliament 
mpugned 
jaw was amended by Gujarat State Leg- 
jslature by Act 29 of 1977. R is clear, 
therefore, that the democratic require- 
ment of consulting the peoples ee 
tatives laid down by Section 3 «was 
satisfied when Parliament co g of 
the- elected representatives ef the people 
of the country approved! it under. sub- 
section (3) of Section 3. In our jopinion, 
‘therefore, omission on the part of the 
President to -consult the Consultative 
Committee as required ‘by sw sec. (2) 
of Section 3 was only an i ity 
which was cured when the | 


Delega- 
ed that 
lent uñ- 
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approved: it under sub-section: (3) of Sec- 
tion 3 of the Gujarat State’ Legislature, 
(Delegation of Powers) - Act; 1976.- - The 
second contention which :Mr Oza: has 
raised, ‘therefore, is’ without: any sub- 
stance and is rejected, 


24. The third contention which Me: 


Oza has raised is that Section 14 af the 
Act violates Arts. 19 (1) (£, 19 (1) (g) and 


31 of the Constitution and js-not saved” 


by Forty-second Amendment to the Can- 


stitution,” According to him, if Forty=, 


second Constitutional Amendment saves. 
it, that amendment is ultra vires Art,. 368 


of the Constitution. It is. not necessary ` 


to examine the latter part of this con- 
tention because we are examining the 


constitutional validity af Section ł4 ia- 
light. of Arts. 19 (1). ©, 19 (1) (g) and 3L. 


When the impugned Act was enacted, 
Art. 19 (1) (f) and Art. 31 were on the 
statute. book. In First Appeal No. 1072 


of 1978 and others decided by a Division’ 


Bench of this Court on the ist October 
1979, it has been held that the consfjtu- 
tional validity of an impugned provision 
can be tested on the anvil of Article 19 
(1) (f and Article 31 if the impugned 


provision’ was enacted at the time when ' 


those Articles were on the statute book. 
There is no doubt or dispute. abaut. the 
fact that Article 19 (1) (f) and Article 31 


were on the statute book on 15th Aug- 


ust, 1976 when Section 14 was énacted. 
Article 19 (1) (£) conferred the foll6wing 
fundamental right upon the citizens: “ta: 
acquire, hold and “dispose af property” 
Article 19 (1) (g) confers the . following’ 
fundamental right upon the citizens of 
the country: “to practice any~ profession, 


or to carry an’ any occupation, trade or. 


business”, Upon fhese fundamental 
rights, under clauses (5) and (6) of Arti- 
cle 19, .reasonable restrictions could be 
imposed “in the interests of the general 
public”. Article 31 .(1) provided as under: 
“No person shall be deprived of his pro 
perty. save by authority of law,” 


-.25. We first. proceed. to examine the 
contention raised by Mr. Oza under Arti- 
cle 31, The impugned Act indeed deprives: 
the creditors of their property, It is also 
not in dispute before us that moneys ad- 
vanced by the creditors toe the debtors 
are the prop The impugned: law is 
the authority ‘for depriving the. creditors, 
of their moneys, Mr, Oza has. however. 
relied upon: cleuse (2) of Article =i 
which, infer ‘alia, provided as under: 

- “No property shall be-compulsorily ac 
quired or requisitioned -save for a public 
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purpose. and” save by authority of a. law 
which provides’ for: acquisition or requi- 
sitioning -ef =the: property for’ an amount 
which may be’ fixed: by such law or 


- which may ‘be-determined in accordance 


with suck principles and given in suca 
manner -as-may be'specified in such law: 
and no such Jaw shall be called in ques- 


tion- in any- court on the-ground that the 


amount: so fixed or determined is not ad- 
equate or that the whole or any part af 
such amount is to be given otherwise 
than in cash.” 

Clause (3) of Article 31 aaphed fo cases 
of compulsory acquisition or requisition 
of property. : Clause (2) has to be read 





meaning’ of ‘elause (2). -It provided 


follows: ` 

‘Where a law does not provide for the 
transfer of he ownership or right to 
possession of any property to the State 
or ` fo a corporation owned or controlled 
by 'the State, it shalf not be deemed to. 
provide for the compulsory acquisition 
or, requisitioning Qf property, notwith- 
standing that it deprives any person of 
his property.” i 
In the instant ease, the impugned law 
deprives . -the ereditors of their property 
by extinguishing’ the dehts awed. by the 
debtors to them. It does not provide for 
compulsory acquisition or requisition. of 
the property. of the, creditors because `t. 


. does nat transfer the awnership or right 


tor, possession. of any property ito, the’ 
State or ‘to a Corporation owned or can- 
tralled by the State. Therefore, what the 
impugned. law daes is to provide for ex- 


‘tinguishment of. the right of the creditors 


ta their moneys by discharging debtors 
from the’ obligation ta repay them to. the 
creditors. and, not to. compulsorily acquire 
or requisition any property.. “Therefore, 


' clause. (2) of Article 31. did not have any 
‘application ‘to the instant case, 


26.. Mr, Oza has, however, tried iE 
vehemently argue that clause’ (2) of Arti- 
cle 31.had a necessary Link with cl. (1) 
of. Article 31. The argument which :Mr. 
Oza: has. expressed. is not a correct argu- 
ment. .We may in this behalf-refer to: 
the decision of the Supreme Court . in 
Madan:Mohan Pathaki-v. Uniom of India, 
ATR. 1978 SC 803. It was: a case under 
the Life Insurance Corporation (Medili- 
catian..of ‘Setthemient)- Act, 1976. In. the 
context: of .the contention which was 
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raised under that. Act, the first question 
- which... ~-arose. was whether annual .cash 


bonus payable..by Life Insurance Corpo-. 
“property”. 


ration to its employees was 
within. the. meaning of , Article,.31° (1)- 


The second. question. which arose. related | 
to the relationship, between clause (1) .0f 


` Arncle :31 and. Clause (2) of „Article 31. 


On. the: first question, the Supreme Court. 


has. held that the “property”. cannot, have 
one meaning in Article 19 (1) (£), - 


other in. Article,31, clause (1) and a thid 


in Article 31 (2)... “Property” must have 
the. same- connotation in all the three 
Articles and, since. these are- constitu- 
tional. provisions intended to secure. a 
fundamental right, they must. receive the 
widest interpretation -and must be, heid 


to refer to property of ẹyery kind, Elu-. 


cidating the..concept of “property” as exv, 


pressed in. Article 19 (1) (f) and clause (2). 


` of Article. 31,. the Supreme Court has 


observed that it” comprises every form, at . 


property, tangible’ or. intangible, includ- 
ing debts and choses: in action, such as 


unpaid accumulation :of wages, . pension, 


cash grant and ‘constitutionally. protected 
Privy Purse, Adyerting to the second 
quéstion which arose in that ‘case, it has 


been observed , by: the, Supreme Court in, 


Pees 35 as follows + 


the: 
West Bengal v. Subodh. Gopal Bose, 1954 


SCR 587: (AIR 1954 SC 92), and Dwarka- 


das Shrinivas v. The Sholapur Spinning 
& Weaving Co. Ltd, 1954 SCR 674 :_ (AIR 
1954 ,SC 119), was that clauses (1): and 
(Diot. Article 31 were not mutually ex- 
clusive but .they dealt with .same-. topic 
and . the . deprivation contemplated. . Jin 
clause (1) was no other than the compul- 
sory acquisition or taking possession -of 
property referred to in clause (2) . and 
hence where. the deprivation was so sub- 
stantial as to amount.to,compulsory ac- 
quisition . or taking possesion, Artiele 31 
was attracted. The introduction of 
_ clause A). in Article 31 snapped the 
link between clauses-.(1) and (2). and 
brought.. about --a. dichotomy between. 
these. two clauses. Thereafter, clause (2) 
alone dealt with compulsory acquisition 
or. requisitioning. of -property -by.. the 
State. and clause (1) :dealt with depriva-. 


tien of. property in other ways and. what: 


‘should be- regarded as’ compulsory ac- 
‘quisition. or requisitioning of property 
for the. purpose of clause (2) was-defin-. 
Sed in. clause (2A). Tt: was as ‘if cL- (2A) 


supplied the. dictionary: for the meaning - 


*- of ‘Gompulsory- acquisition and requisi- 
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majority. view. ‘in the State.. of. 


; provide’ 


tioning. of property’ in cl, - (2).< Clause.(2A) 
declared that. a law shall not. be 
to.: ; provide for the. compulsory., 
tion or, requisitioning , of. .. prope 
does not, providę for,. the. -transfe 
ownership or right. $o, - possession 
property to the State or tò a corporation 
owned or controlled by* thl- State. It ‘is 


-acquisi- 
} if. it 
-pf the 





only’ where a ‘law proviiés? Tot thë trans- 
fer of ownership or right-to- “posséssion 


of any property~to' the State. orto’ a 
corporation ‘owned: ‘or controlléd 
State that it would have to meet: the 
challenge of clause (2) of Article 31 as 


A. L. R 


by ‘the’ 


‘ideemed i 


Of, :the ; 


a:law providing for compulsory acquisi-~ 


tion. or requisitioning of 
Whenever, therefore, 
validity of a law .is challenged: 
ground of infraction of Article 31, 
the question has to be asked 
the law : provides for the transfer -of 


ownership or right. to. possession |of:.any 


‘property -to- the State-or-to-a corporar 
State.” 


tion owned ‘or-.contrelled by. the 


. property: 
the constitutional. 
n -- the, 
el. (2), 
whether. 


In ‘paragraph’-36 of the. report; i Su- 


preme Couřt- has observed? as“ follows: 
“Now, ‘whilst interpreting- Article 31, 


clause (2A), it must be remembered ‘that 
it will: 
lof the. . 
constitutional guarantee under clause (2) 


the -interpretation. we place” upon 
determine the scope and ‘ambit 


of Article -31. We must not, therefore, 
construe clause (2A) in: a ‘narrow |pedan- 
tic manner nor adopt a doctrinaire ` or 
legalisti¢ ‘approach, ., Our, interpretation 


must, be ‘guided. by the substance, ot the’ 


matter and not by lex ‘scripta., 

clause (2A) says that. in ‘order to 
the applicability. of clause (2) the law 
must provide for the transfer of 
ship of property to the State ` or 





to a 


corporation owned or controlled by thej- 
it is not necessary ‘that’ the law ' 


State, 


should’ in so many words ‘provide for 
such transfer, No particular verbal ‘for-. 
mula need be adopted: It is not ja ritu- 
alistic mantra which is required fto: be 





to be asked: i is: Agel: the Jaw in sul istance - 
of ownership of” 


for . transfer 


property, whatever: be the: ‘linguis ic'-for-- 


mula employed? 






the law: does it bring about transfér :of- 
ownership.of property? Now, ‘transferzof. 
ownership’: is also a term: of. wife import, 
and ‘it comprises every mode by; which. 
ownership may be: transferred from „ong 


` What ‘is the ‘ ‘éf ect’ of 


person to another,.The mode: of transfer.: 


may vary from one kind of property ; tO. 


another; it would depend | nature- 
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if the property to be transferred, And 
paras ‘the court would have: to ‘look’ 

“the: “substance ‘of the transaction ~ in 
A Ý to” *“-détéfmine whether’ there is 
ransfér igr ‘ownership ‘involved’ in’ what 
äs: “been” “brought: about by the Taw. Mean ye 


ÈT,- 
Aangaldas, AFR: 1989 SC 634, the. follow- 
ng., observations. : have’ been made in 
saragraph 22 of the report. They have’ 
t, vital.. bearing on this: subject. ae 

“The: following: principles emerge from 
in analysis of clauses (2) and (2A): -com- 
yulsory acquisition - or. requisition may be. 
nade’ for ‘a public purpose alone, and 
nvst ‘be made by authority of law.: Law 
vhich deprives a person of property -but 
loes not transfer ownership of the pro- 
erty or right to possession of the pro- 
xerty to the State or a corporation own- 


d- or‘ controlled by- the. State ‘is not a’. 


aw: for ‘compulsory “acquisition .or-: requi- 


ition: The law,*‘under -thevauthority of. 


which. property, -is..,compulsorily- acquired 
w requisitioned; _ must. . either... fix -. the 
amount _of*. compensation or: specify. the 


arinciples ons:which,: and. the manner in . 
which, the compensation is to be deter- : 


nined and given, If these conditions. are, 


tulfilled: the validity of. the law: cannot. 


3e':questioned on-.the plea that. it: does. 
10t . provide. ee dompenkaon: to 
he owner}? 

n ‘that™ case; ie ‘Supreme: Court was: 
ralled: “upon: to: interpret the Constitution 
‘Fourth Amendment) Act, 1955, “ in ‘the 
tontext of the dispute which arose un- 


lër the Bombay Town. Pmanng. Act, 
(955. 7 
:28, These two, decisions make’ it clear 


yeyond any.. doubt that the question of 
ixing the compensation. under cluase (2) 
f Art, 31 arises only if the.property is. 
icquired .by the State -within. the mean- 
ng of:clause (2A) of Art. 31. In the in- 
itant;:case, the debts which were due to 
he, creditors from the debtors have not 
yeen transferred to the State or to any 
‘orporation owned or ,controlled .by the 
States ric They. have beer. merely. exțing-. 
ished; Therefore, clause (2). read with. 
Tause. (QA). of Aride: 31 does: not. com# 
nto. “picture at . all. ; 

29.“ Até attempt ` was ; made by “Mr: Oza: 

drefer Mo Article 31A: < Article `>31A. 

yes’ oUt an “exception: to- Articles 14; 
drign ‘Bt. “Tt saves laws which may be 
theewike * ‘invalid’ under ‘Articles’ 14, 19 
nd “3I:'Article 831A‘ does not come inte: 


‘ele 3L. 
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impugned. Act is not invalid under Arti- 

A part of.'the ‘third contention 

raised: by Mr, Oza, therefore, fails and: 

is rejected, 

` 30. ‘We now turn to` thë ‘constitutional 

‘challenge ` which is directed against ` Sec- 

tion :14 under Article™{9 (Í) (f) abd Arti- 

cle 19° (1) (g). In fact; the- ‘challenge is 

directed “not only against Section: 14 but 

against Sections 3.and 14. The jearned 

Advocates appearing for the creditors in 

other petitions Have intervened in this 

case. Arguments’ were raised ‘from 

‘amongst the intervenérs by Mr. P. N. 

Dave and Mr. A. K. Mankad. They 

directed the challenge undér Articles 19 

(1) (£) and 19 (1) (g) against Sections à 

and 14 and also directed it under Arti- 

cle 14. -We shall also answer in ‘this 

judgment -what ‘was contended’ by ` the 

interveners, Article 19 (1) (f) conferred 

upon every citizen the right to -acquire, 

hold and dispose of property. Article 19” 

(1) * (g) confers upon every citizen the” 
right, inter“alia, to carry on busiriess. ` 
Article 19 (1) (£) as held“by the Supreme 

Court -in Madan “Mohan Pathak’s case’ 

(AIR 1978° “SC 8037- (supra) “applied te` 
moneys, Money’, ‘it ‘has been - held “in 

that ‘case, is ‘property’. If ‘also. cannot bè- 

gainsaid that to Tend: moneys to earn- 

interest and to recover principal and 

interest is business, `'It is true that nor: 


' institutional moneylending business i+ 


heavily“ Ïooked down upon. Money-lend- 
ing by ‘itself is not a nefarious business 
activity merely because we have got not 
only in this country but in the world at’. 
large the system of institutional credit; 
It is only when money-lending is ‘used: - 
as ‘an instrument to squeeze” a’ poor: “mar + 
and to exploit him that it’ becomes an 


‘undesirable activity. It is difficult. to say 


that every non-institutional credit in the 
shape ‘of money-lending amounts: to a 
‘nefarious business ‘activity; We-have no 
doubt in our minds that, barring the un- 
desirable threads which have entered 
into the system of non-institutional cre- 
dit, money-lending must be regarded as‘a 
business: It hassbeen regarded as -busi- 
ness by the Supreme Court in Fateh- . 
chand’s!' case (AFR‘ 1977. SC. 1825) (supra). 
Bearing’: in- rind; -therefore, that money 
was ‘property’ -within the - -meaning of 


eee ig (1) (f) and money-lending is 
**business’ within -the. meaning of: Art, -19 


(1) (g); let us now try to -find out--what 
has been: done by-the impugned- Act, It * 
is’ ‘necessary to' analyse. the scheme.. of 
cethe» Actzi-In , that P penon 3 pre 


licture in the. present ease  becausė the... videsias follows+-. 
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“Save as otherwise expressly provided 
in this Act and on and from the appoint- 
ed day, — 


_. (a) every debt siete against a 
debtor who is a marginal farmer or rural 
- labourer, or who is a rural artisan whose 
income does not exceed Rs. 2,400/- pi 
year, shall be deemed to be wholly dis- 
charged; 

(b) every debt outstanding against a 
.debtor who is a small farmer, or who 
is a rural artisan whose income exceeds 
Rs. 2,400/- per year but does not exceed 
Rs. 4,800/- per year, shall — 

(i) in a case where any amount egual 
to or exceeding twice the amount of the 
principal has already been paid by, or 
recovered from. such debtor before the 
appointed day, be deemed to be wholly 
discharged; `’ 

(ii) in any other case, be deemed io 
be reduced to one-half of the recognised 
deht; 

Provided that the amount whicb re- 
mains to be paid by the debtor shail. not 
exceed twice the amount of the principal. 

Explanation 1.— For the purpose of 
this sub-section as well as sub-section (3) 
of Section 8, “income per year”, in rela- 
tion to a rural artisan, shall mean the 
average annual income of such artisan 
for the three years immediately preced- 
ing the Seer day. 

au 
It i is s not necessary to ‘reproduce Explane- 
tion 2 to sub-section (1) of Section 3. It 
is not material for the purpose of the 


present case. Sub-section (2) of Sec 

tion 3 provides as follows: 
“Notwithstanding anything contained 

in the foregoing provisions, in no case 


shall a debtor be liable to pay to his 
creditor or creditors under sub-clause (ii) 
of clause S of sub-sec. (1), an amount 
exceeding Rs. 1,400/- in the aggregate: 


Provided, that where the amount pay- 
able by the debtor to more than one 
creditor is so reduced to Rs. 1,400/-, the 
amount payable to each one of the cre- 
ditors shall be determined on a pro rata 
basis, having regard to the amount or 
amounts of debts payable to each one of 
them, subject to the overall limit of Ru- 
pees 1,400/-.” 

Clause (a) of sub-section (1) of Section 3 
clearly shows that the debt owed by 
every marginal farmer and every rural 
labourer has been wholly discharged, So 
far as rural artisan is concerned, income 
test has been laid down for him. It ap- 
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pears to us that the income test which 
has been laid down for a rural) artisan 
by clause (a) has not been applied to 
marginal farmer or rural labourer. This 
position becomes clear when we read 
clause (b) of sub-section (1) and sub-sec- 
tion (2) of Section 3. If the income test 
was applied to a marginal farmer and a 
rural labourer, those two categories of 
debtors would have been mentioned 
again in clause (b) in order to give them 
a different dispensation, in these cases 
in which their income exceeded Ru- 
pees 2,400/-. Similarly, the expression 
“income per year” has been defined in 
Explanation 1 to sub-section (1) lonly in 
relation to a “rural artisan”. It has not 
been. defined in relation to a “marginal 

farmer” or a “rural labourer’, If; the in- 
tention of the Legislature was to apply 
the income test also to marginal [farmers 
and rural labourers, what has been pro- 
vided by Explanation 1 in respect of a 

rural artisan would have been provided 

in respect of marginal farmer and a 
rural labourer also. We, therefore, feel 
that a “marginal farmer’ and. a “rural 
labourer” irrespective of their annual 
income have been wholly discharged 
from the debts outstanding against them. 

In the very nature of things, a marginal 
farmer or a rural labourer, economically 

downcast as he is, would not have 

heavy debts. On account of his poor 

economic condition, his creditworthiness 

must be much less. We have reproduced 
the definitions of “marginal farmer” and 
“rural labourer” and, bearing them in 
mind, we make these observations, A. 
marginal farmer hardly owns two hec- 
tares of lands at the maximum. | That is 
what the definition of “marginal farmer” 
read with the Schedule to the impugned 
Act shows. When we turn to clause (b), 

we find that a “rural artisan” whose in- 
come exceeds Rs, 2,400/- per year but 
does not exceed Rs. 4,800/- per year has 
been given a partial relief in the shape 
of scaling down of his debt, He is 
wholly discharged from the obligation 
to pay his debt if he has already paid 











his creditor the principal amount and 
interest equivalent to the principal 
amount. Similarly, a “small ‘farmer’ ' 


is also wholly discharged if he has paid 
to his creditor the principal amount and 
interest which is equal in sun to the 
principal amount, ,Those small farmers 
and rural artisans whose income; exceeds 
Rs, 2,400/- per year but doesnot ex- 
ceed ‘Rs, 4,800/- and who do. not stand 
wholly discharged under S, 3 (1) (b) (i) 
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geti the. beneft-rof the 4 ,Feduction . 
of the recognized debt to half., n Recogr 
nised debt”.is not what is- shown in, the 
creditors books of accoitiits ` against - his 
debtor. “It has ‘been ‘defined by Expla- 
nation” 2 in. the following | terms: roa 


“For the purpose of clause (b), “epg: 
cognised debt”, in relation.to any debtor, 
means the, amount of the principal to- 
gether with the amount of. ‘simple. inter- 
‘est thereon at the rate of six per cent 
per -annum or the rate stipulated _ be- 
tween the parties,. whichever is less, ‘eal- 
culated as outstanding on the appointed 
day, after allowing deductions of . all 
sums paid from time. to time towards the 
repayment of the principal or, oe 
as the case, may be.” -.. 

In -simple terms, . nautica” “debt” 

means. the principal: amount lent by a 
creditor to his debtor and simple inter- 
est thereon at. the rate of six per cent 
per annum the interest not exceeding 
the amount of principal. Such a recog- 
nised debt of every small farmer is re- 
duced to half and such a recognised debt 
of a rural artisan whose income exceeds 
Rs, 2,400/- per year but does not exceed 
Rs. 4,800/- per year is reduced to half. 
We, therefore, find that whereas margin- 


al farmers and rural labourers: have been - 


wholly discharged from the; ;obligation 
to . pay their debts irrespective of 
their annual incomes,.small. farmers who 
are bigger than the marginal farmers 
and rural artisans shave been given par- 
tial relief, That a small farmer is big- 
ger than a marginal farmer’ is made clear 
by the definition of “small farmer’ when 
itis read with the Schedule: to the Act. 
Tt is quite’ clear,’ therefore, that very few 
debtors will retain some liability to pay 
their debts to their creditors adjudicat- 
ed upon by Debt Settlement Officer. In 
such cases also, the Legislature ‘has set 
the upper limit, Sub-section (2) of ‘Sec- 
tion 3 provides that in no case the li- 
ability of such a debtor shall’ exceed 
s. 1,400/-. Therefore, though (sic) small 
farmers and rural artisans: whose debts 
do not stand fully discharged under the 
scheme of Section 3 will not have an, 
outstandi Salas liability exceeding Ru- 
pees 1,400 


31. It was. argued ‘by Mr, Dave that 
Legislature has fixed the ceiling of Ru- 
pees 1,400/- arbitrarily. Nothing has 
‘been ‘pointed out on behalf of- the State 
of Gujarat how the ceiling. of Rs. 1 ,400/- 
was fixed. However, if it is necessary to 
fix the . ceiling, it is open to the ee 
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_Aaturé-ito take any egies An extreme 

argument which -was raised..on behalf of 

the petitioner was. that a recent, debt, in- 

curred by a “small farmer” or a “rural 

artisan” : amounting to a lac- of. rupees 

will also stand. reduced to. the sum of 

Rs... 1,400/-.. The logic. of the' argument 

cannot, be. -controverted., However, we 

have :to bear -in mind the. social condi- 

tions prevailing in -the country, It is 

difficult..::to.. imagine. that a "small 

farmer”.-who does not..own even 4 hec- 

tares of land as the -definition of ‘small 

farmer” read with the Schedule shows 

and a “rural artisan” who practises a 

craft and.lives.in a rural area on his 

.own manual- labour. or on the -manual 

labour . of the. members of his family will 

have creditworthiness to incur such huge 

‘debts. We do- not: think any money- 

lender will lend them more than Ru-. 
pees 5,000/-, or Rs. 6,000/- at the most. 
If some money-lender has lent.to them 
a bigger amount,. it must be treated as 
- an exception, It is such a debt of Ru- 
pees :5,000/- or Rs. 6,000/- which is scal- 
ed down to the maximum amount of Ru- 
pees 1,400/-, it being the ceiling. In case 
of a recent’ debt‘ incurred by a “small 
farmer’ or a’ “small. artisan” belonging 
to the higher income group; his money- 
lender is-bound.to suffer more than a 
money-lender who has’ a more remote or 
old debt to 'récover. An-old debt ordi- 
narily -presupposes that the money- 
lender has earned quite a good deal of 
interest — thereon with the passage of 
time, $ 


! 


) we 


` 32. Tet ts de have cas locket aucne 
other sections which have bearing on 
this aspect. We shall refer-to Section 4 
later, ‘Section 9 which provides for pay- 
ment of the debt determined by the Debt 
Settlement Officer lays down that a debt 
found due by, the Debt Settlement Off- 
cer shall be paid by the debtor to the 
ereditor in ten equal annual instalments 
without any interest. Therefore, where 
the debt of a “small farmer” or a “rural 
artisan” is scaled down to Rs, 1,400/-, it 
is not going to bear interest for the next 
ten years. Secondly, its recovery has 
béen spread over a period of ten years. 
It has been made payable in very easy 
instalments. - Added to it is. the provi- 
The liability 
to pay the scaled down debt in ten an- 
nual instalments is also- not -absolute. 
Section 10 provides that whenever the 
State . Government suspends or remits 


the payment of one-half or more of the 


: 
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land-revenue, the payment of whole of . 
the instalment due for that year and: the 
- full amount of instalment due for each 
subsequent year under Section 9 - shall 
be postponed for one year:- In other 
words, if, during-a period of ten years, 
there is a suspension or remission of 
one-half ‘or more of the land-revenue 
. payable to the State, the annual in- 
stalments otherwise payable .over a 
period of ten years under ' Section 9 be- 
come, payable over. a period of eleven 
years. If the payment of one-half or 
more of the land-revenue is suspended 
or remitted more than once during the 
period of ten years contemplated by 
Section 9, then, as many years are add- 
ed, for payment of annual instalments 
under Section 9. Section 10 further pró- 
vides that in case the State Government 
suspends or remits less than one-half of 
the land-revenue during any particular 
year, one-half of the amount of instal- 
‘ment for that year and full amoünt dur- 
ing subsequent year under Section 9 
shall be’ postponed for a period of one 
“year. 


- 33. The analysis. of the scheme of debt 
reduction and its payment which we 
have made clearly shows that. whilst a 










charged, others are required to pay only 
a small amount in a very easy manner. 
Its payability has been spread over a 
period of time and may be interrupted 
by the circumstances contemplated by 
Section 10. This scheme, in our opinion, 
akes little difference between those 


ter class is unlikely to recover substan- 
tial amount of capital advanced by them 
to their debtors, 


34. We now turn to Section 14 which 
provides as under: 


“(1) No creditor shall, after the ap- 
pointed day, damage, destroy or tamper 
with any property pledged or mortgag- 
ed with him by a debtor or any docu- 
ment connected therewith, or part with, 
or deal with, the same except as provid- 
ed in sub-section (2). 


(2) Where a certificate of discharge of 
any debt is granted to a debtor or an 
order reducing his debt is made under 
Section 8, every property pledged or 
mortgaged by such debtor as a security 
for such debt shall stand released in 
“favour of. such debtor and the creditor 
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shall forthwith return -such property to 
the debtor.” ` y fea. 


So far as sub- ‘section (a) of Section 14 is 
concerned, we do not think | if isJopen to 
any challenge for the ‘simple reason. that 
a’ money-lender’ who’ holds _speurity from 
his debtor in’ the shape’ ‘of ‘moveable or 
immoveable property must bé prevented 
from damaging, destroying or tampering 
‘with it because upon the discharge öf 
the debt under the -Act, hevis bound. to ` 
return the- security to his debtor -in the 
same form in which-he had received it 
when he advanced the moneys |to him. 
Sub-section (2) has been assailed very 
strongly on behalf of-the money-lenders. 
Sub-section (2) deals with two situations: 
(i) where a certificate of discharge of 
any debt has been granted to a debtor 
or (ii) where an order reducing his debt 
has been made under Section 8. In 
both thése cases, the ‘moveable; or im- 
moveable property ‘pledged or ‘mortgag- 
ed by a debtor as security for the debt 
must be réturned” by the eet “forth- 
with” to the’ debtor. It stands released 
in favour of such debtor. {If the 
statutory discharge of debt suffers from 
no constitutional vice, release| of th? 
security and its return to the; debtor 
which has been fully discharged can 
hardly suffer from any eonetlettion él 
infirmity. It is a mere consequence flow- 
ing from ape statutory disobarge: of 
debt, oo 


35. So far as the. second aspect is con- 





cerned, serious arguments have been 
raised. What has been argued is as 
follows. In a case where order reduc- 


ing a debt has.been made under Sec. 8, 
is it reasonable that the security given 
by the debtor should be forthwith re- 
leased in his favour and returned to him 
even before the. scaled down debt has 
been paid up? We have already} seen on 
the analysis of the scheme of thej relevant 
provisions of the impugned Act that pay- 
ment of the scaled down debt is spread 
over a period of ten years which period 
may become longer if the circumstances 


specified in Section 10 occur.) It has 
been argued on behalf of. the |. money- 
lenders that once the security-is re- 
leased and goes back to the| debtor, 


there is no certainty that tr Becondly, 
shall pay his scaled down debt.: Secondly, 
if he does not pay his scaled down debt, - 


the creditor shall have : nothing -to fail 
back upon to realise his ‘dues: which 
have been found payable .as“a“result of. 





adjudication under.the. impugned Act. IH 
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has also been..argued ‘on : behalf of -the 


money-lenders that there is no-guarantee .. 


that a debtor, whose debts, have been 
‘sealed ‘dor cand to whom ‘the security 
has” been r signed shall, not incur fresh 
debts “a agains that. very security, He may 
encumbér the” “same security by charg- 
ing it in ane fore or another with fresh 
debts. i 


36. It has ai on agia that our 
social experience shows that such deb- 
tors,- even after they ‘are statutorily dis- 
charged from their debts go on incur- 
ring fresh debts and the Legislature goes 
on passing new laws to discharge them 
again and again from their indebtedness. 


37. In order to relieve the agri- 
culturists of their debts, it has been 
pointed out to us that Bombay Provin- 
cial Legislature first enacted Bombay 
Agricultural Debtors’ Relief Act, 1939. 
Thereafter it enacted Bombay ` _Agricul- 
tural Debtors’ Relief Act,’ 1947, and has 
now enacted the impugned Act. We are 
not referring. to the Deccan Agricultural 
Relief Act, 1879, which was | enacted 
during the last century. The argument 
which has been advanced on behalf of 















all amount has been spread over at 
east a period of 10 years. Thirdly, sub- 
ection. (2) of Section 14 renders the re- 
payability of such a scaled down amount 
pread over such a long period of time, 
ery uncertain and imsecure. Jf the 
Legislature has thought fit that at least 
in some cases a part of the debt should 
be repaid by the debtor to:his creditor, 


until it is repaid. To deprive a small 
money-lender of his cover of protection 
after telling him that he is entitled to 
recover some amount from his debtor, 
is, in our opinion, no reasonable restric- 
tion within the meaning of Article 19 (1) 
(f) and Article 19 (1) (g) of the Constitu- 
tion, If the security remains with the 
oney-lender, he cannot do anything 
with it because sub-section (1) of Sec. 14 
requires-him not to damage, destroy or 
tamper with it. Therefore, in our opi- 
nion, it-:is. more, reasonable to think- that 
- his 


hands.: of his creditor until the debtor 
pays up this scaled down debt.. To hold 
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otherwise is to render the adjudicated 
debt. of the creditor insecure and. to .ex- 
pose him, for all intents and purposes, 
to..the danger of losing it- over a period 
ef time: during which it: has ‘been: anes 


repayable in- instalments. 


38. The learned Advocate-General who 


, appears on behalf of the State of Gujarat 


has argued that the maximum sum of 
Rs. 1,400/- which a creditor may get in 


a given case is too small an amount to 


warrant the retention of security jn 
the hands of the creditor. The argument 
which the learned Advocate-General has 
raised is not a sound argument, The 
question is not whether, the amount 
which a debtor who is required. o pay 
his creditor after the amount of his debt 
has been scaled down is small or. Tbig. 
The question ‘is whether to release. ‘and 
return the security ‘forthwith’ to the 
creditor in such a case is reasonable when 
the Legislature has thought that the 
creditor at least should get some amount 
from his debtor (indeed in a case where 
the debt has been scaled down and not 
discharged). Whether an amount is small 
or big is a relative question. What small 
amount is to a petty and helpless money- 
lender may not be so to an affluent or 
rich ‘money-lender. . To a petty or help- 
less money-lender: who has a few thou- 
sands of rupees upon the usufruct of 
which he ‘lives, it is the only sustaining 
force of his life. We shall revert to this 
aspect later when we deal with the 
challenge against: the impugned Po 
sions under Section 14. 


39. The learned Advocate-General : “hie 
advanced two more arguments in sup- 
port of the validity of Sub-section (2) of 
Section 14. The first argument raised by 
him is that a security which is given 
for a larger amount cannot be retained 
with the creditor for a smaller amount 
to which the original debt on being scal- 
ed down is reduced. This is not a very 
sound argument. If the Legislature had 
provided that the creditor shall return ` 
security to the debtor “forthwith” but 
that the security shall remain statutorily 
charged with the payment of the scaled 
down debt, very probably, no objection 
could have been raised to that provision. 
In the instant case what the Legislature 
has done is to release the security from 
the creditor and.to return it forthwith 
to the. debtor. Indeed. for a smaller 
amount,.a smaller or less valuable secu- 
However, 
in. the instant provision has 


r 


case, no 
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been made for e smaller security or ever 
for charging the origina} ‘security after 
‘it is' returned to the debtor with'a scaled 
down debt. We are thereforé, : urable 
to uphold the argument raised by the 
learned Advocate-General that sub-sec- 
tion (2) of Section 14 imposes a reasan- 
able restriction on the right to hold pro- 
perty and to carry om business, 


40. The next argument which he has 
raised is that. a “small farmer’ and a 
“rural artisan” who belongs to the higher 
income-group are more affluent than 
others. According . to him, it is on ac- 
count of this reason. that they ‘are re- 
quired in certain cases to pay the scaled 
‘down debt. It cannot be gainsaid that 
a “small farmer” or @ rural artisan be- 
longing to a higher income-group is far 
better off than. a marginal farmer or a 
rural artisan belonging to the lower in- 
come-group. But that is not the test 
for deciding whether sub-section (2) of 
Section 14. is constitutionally valid. The 
test lies “in the creditworthiness of a 
smal] farmer or a rural artisan belong- 
ing, to the higher income group. If he 
was a creditworthy person, he could have 
borrowed the amount as an unsecured 
loan. The very fact that. he was requir- 
ed to give security for borrowing the 
amount clearly shows that he did not 
have personal creditworthiness. The. “un= 
creditworthiness... coupled with the. un- 
certainty of repayment., spread over .a 
period of tem years or more requires re- 
_asonably that the security which he gave 
for borrowing a loan from his creditor 
should be retained with the creditor 
until he has repaid the scaled: down debt. 
As an off-shoot of fhis ‘argument, the 
learned Advocate-General- has tried: to 
reason that no debtor who has been ad- 
judged to pay its scaled down debt is 
required to pay more than Rs. 140/- a 
year. According to him, therefore, it 
cannot be imagined that a "small farmer” 
and a “rural artisan” belonging to the 
higher income group will not be worth 
the amount of Rs. 140/- a year. The 
argument which the Iearned Advocate- 
General has rised is more eloquent it 
da air-conditioned Court-room than in the 


social life of this country. Once a debtor - 


knows that law has been made discharg- 
ing him from debt partially or fully and 
returning the security to him without 
any charge thereon in respect of the loan 
which he borrowed, he is likely to deal 
with the security in any manner he 
likes, Is there any guarantee that he 
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will not borrow fresh loans on thet sè- 
curity, -H he'borrows fresh loans “and 
creates fresh indebtedness again, reco~ 
very’ of scaled down debt will’ agi in slip 
into serious jeopardy. We have not been 
shown any provision either in the im- 
pugned Act or in any other law| which 
prevents a-debtor from incurring fresh 
debts and falling into indebtedness| again. 


' 41. The two arguments which the: 
learned Advocate-General has | raised 
are, therefore, in ouri opinion un- 
sound and cannot -be upheld. . 

42, So far as ‘the full or partial dis- 
charge of the debt without compensation 
is concerned, it is necessary to bear in 
mind Section 24 of the impugned |Act. It 
reads: “lt is hereby ‘declared that the 
provisions of this Act are‘for gi ef- 
fect to the policy of the State towards 
s€euring the principles specified. in Arti- 
cle 46 of the Constitution”, Article 46 
which finds place amounts the “ ive 
Principles of State Policy’ provifies as 
follows :— ! 

“The State shall promote with 
care the educational and: economic in- 





ferests of the weaker sections of the 
people, and in- particular, of the| Sche- 
duled “Castes and the Scheduled bes, 


and shall protect them from ial in~ 
fustice and - all forms of onon f 
Tt is wel! settled that norms of 

ble restraint: upon a fundament 
can be inférréd or déduced from 
reetive principle of the State poli 
impugned Act has been enacted ` 
fe implement the directive principle of 
State policy enshrined ` in Ariel 
Secondly, the recent statistics sh 

48.13% of people in this country 
ing below poverty Tine. Thirdly, it 
been held by the Supreme SE in 





Fatehchand’s case (AIR '1977 S 
(supra) that such a law i$ a re 
measure of relief of indebtedness, Am- 
elioratory measures taken by the! Legis- 
lature in order to make tape ake 
scene more contentive, just and ‘orderly 


is reasonable. The policy which the 
Legislature lays down in such a law 
cannot be struck down as perverse by 


the Court. Realism’ in the Legislature is 
a component of reasonableness. It has 
also been stated that it is mot valid to 
attack such a law on the ground) that it 
deprives the money-lender of the very. 
capital of his business. ‘Existing debts 
of some classes of indigents alone haye: 
been liquidated. If impossible Į urdens' 
on the debtors are uot- lifted, | ‘social: 
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orderliness may. be threatened, -Disorder 
may break out if the law does not-step 
in to grant some relief. Even trade will 
not flourish where social orderliness is 
not secured. The- Supreme Court has; 
therefore, -held that for the purpose of 
Article 301 restrictions: placed by the 
Maharashtra Debt Relief, Act, 1975, are 
reasonable. - The standards of reasonable- 
ness for the purpose of Article 301 are 
not different from the standards of re- 
asonableness under Art. 19 -{1) @ and (g 







the impugned law imposes reason- 
able restriction within the meaning of 
icles 19 (i) Œ) and 19 (1) (@) upon’a 
citizen’s right to: hold property and to 
on his business. 

43. We may usefully refer to the deci- 
sion of. the Supreme Court in Pathumma’s 
case (AIR 1978 SC 1771) (supra). A 
slightly similar provision in Kerala Agri- 
culturists Debt Relief Act, 1970, has 
been held by the Supreme Court to be 
valid. A perusal of the report of the 
decision shows that Section 20 of the 
Kerala Act inter alia ‘provides that the 
property of an agriculturist which was 
sold to the creditor to satisfy the decret- 
al debt shall be ordered to be returned 
to him | (debtor) on his depositing in 
Court half the amount and the costs of 
execution and that the ' balance of ‘the 
decretal debt shall’ be payable in ten 
equal half yearly instalments. So far as 
the ‘directive ‘ principle ` laid, down in 
Article 46 is coricerned, if the land’ which 
the debtor has given to the creditor as 
security is statutorily charged with the 
payment of the scaled down debt after” 
it is returned to the debtor by the ‘credi- 
tor and if the. debtor is statutorily pre- 
vented from. alienating: it or encumbering 
it with fresh ‘debts, it’ ‘shall not be de- 
feated. On the’ contrary, ‘while ensuring 
the repayment of the scaled down debt, 
it will make the peasantry more pros- 
perous “and free from “debts. We. find 
no such provision in the ‘impugned Act. 


44, Some of the interveners, in parti- 
cular Mr, P. N.. -Dave and, Mr, A K 
Mankad, have- ‘challenged . the -material 
‘provisions of. the. impugned Act, under 


Article 14 of the Constitution, Mr. Man- — 


kad. has raised . ihree contentions in 
none of which we find any substance. 
The first contention which he bas raised 
aoe the provisions of the ‘impugned 
are discriminating -between the mart- 
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fagees ‘of the “debters” under the im- 
pugned Act and the morigagees of those 
‘who: are not the -“debters” under ‘the 
impugned Act. This is a .very.:wmsound 


-argument The debters «nder the pro- 


visions of the impugned: Act comprising 
four categories are ‘constituted into a 
class by itself and it is that.class which 
is sought to ‘be relieved of its indebted- 
ness. They are poor rural agriculturists 
or poor persons living in the rural areas 
of the State. A person “who is not a 
“debter’ under the Act carmot be com- 
pared with a- person whe is a “debtor” 
under the Act. Therefore, the classifica- 
tion which the imptigned Act makes is 
Yational and does not suffer trom any 
element of ‘hostitity. ay 


45. The second contention which has 
been raised by Mr. Mankad is that Sec- 
tian .27 saves the debts due to the Gov- 
ernment, iecal authorities and other eor- 
porate bodies. To: the extent to which 
Section 27- : exempts certain “institu 
tiaral debts from the .operation of the 
impugned Act introduces, in the 
opinion of Mr. Mankad, an element of 
hostile discrimination ` between nen-in- 
stitutional  ereditors and institutional 
creditors. The argument which Mr. 
Mankad thas raised is mot well founded. 
It has been observed by the Supreme 
Court in Pathumma’s'oase {AIR 1978 SC 
77i) (supra) that the imstitutional credit 
ordinarily does net carry with it the ele- 
ment of exphoitation or any other mn- 
desirable element, . In that view of the 
matter, Institutional crediters can be. 
classified im one categary . and can, be 
distinguished from mon-institutional . cre- 
ditors who are grouped by the impugned 
Act into another category with respect 
to: whieh © the ee ee 
made: .. n 

'-46. The last- argument which Mr. 
Mankead as raised ís that Section 12 
confers. upon the Appellate Authority 
oniy ‘limited power in regard to appeals. | 
According’ te him, it confers upon the 
Appellate’ : Officer jurisdiction only. te 
eonfirm or: ‘modify the award and not te 


annul. or ‘reverse it, This argument 


raised by Mr. Manked is-wunsound. Power 
to modify an order includes. the power 
to set-aside or annul the order if it is 
not i: accordance with taw. ‘We, there- 
fore; fimd ‘that whereas the third argua- 
ment raised by Mr. Mankad is not sus- 
tainable, the ‘first two ‘arguments’ raised 
by him suffer fram inherent fallacy. ‘The 
Legislature mone fo protect weaker sec- 
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by non-institutional creditors . who .. be- 
have ‘in such manner as.they think fit: 
The. _impugned provisions of. the, Act 
have, therefore; reasonable nexus..with 
the object-.of. relieving . _weaker sections 
of our: ‘society from. the clutches of non- 
institutional creditors which the impugn- 
led Act seeks to achieve. $ 


47. Mr, Dave has argued ihat the’ im- 
pugned ‘Act ‘does not satisfy the ‘test, of 


rationality under Article 14. ` He “has 
argued. that it is wrong to club all 
money-lenders together and to treat 


‘them with one yard-stick, He did not 
have any sympathy for big money- 
_lenders or unscrupulous money-lenders 
but he’ indeed shed tears for three types 
of money-lenders which’ he illustrated 
before us: (i) Widows, who-are other- 
wise helpless in life and who ‘have none 
to ‘maintain, living -upon the usufruct of 
a‘small'eapital of a few thousand Tupees 
whieh ‘they advance to petty "debtors. 
(ii) Small money-lenders. who „are , othier- 
‘Wise helpless. in life and who can live 
only upon the usufruct :oọf -a small capita? 
which they have.. We are assuming. in 


both these cases that, such money-lenders . 


have no other source of,income and are 
unable to` do anything gise in life, situ* 
ated | as they may be in ’ life. _ (iti) Small 


money-lenders ` who’ ‘borrow capital from _ 


others at a lower rate of interest’ and 
-who advance it at ‘a slightly ` higher 
.ráte, they live upon thé difference be: 
.fween the interest which they pay to 
:their lenders. and the ‘interest which they 
-re@cover from their debtors. We are’ as- 
„suming, for the purpose of this illustra- 
tion, that these three classes of money- 
lenders do not have an element of ex- 
ploitation in their money-lending . activi- 
ties. Mr. Dave has argued that the ef- 


fect of the impugned Act is to discharge 


the debts of the debtors of such money- 
lenders with the resultant deprivation of 
_small capital which such money-lenders 
have. - According to him, it ruins -such 
money-lenders, Before: we proceed: tu 
examine the argument -raised by --Mr. 


.Dave, it is necessary to note that such. 


an argument was advanced “before -the 
“Supreme -Court in Fatehchand’s case 
(AIR 1977 SC 1825) (supra). It appears 


that the argument relating to money- ` 


lenders who. borrow moneys from others 
and lend to’the debtors has been nega- 
_|tived by the Supreme Court. | 


48.. It is necessary to note that; in: a 
society in- which we are living, such ele- 


1 
"1 
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'tHions, of our society against exploi:ation — 


. that capital. 


-debts ‘statutorily go on incurring 
- of this judgment that . three such 


‘period of forty years, 
‘therefore, so far as debtors are 


‘lenders are concerned, total ruin | 


i 
ii 
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ments are. nòt a few -only;: are, n t rare 
or exceptional We have:- amidst’ us 


widows who. live om the. ‘usufruct ot 
small . capital which, they. vadvancé to 
others and who have ‘hovsther:: -sdurce of 
income and who ‘have. -noné:-else tor main - 

tain ` them. - Similarly; we have” “amidst 
us’ a large .number ' ‘of’ “small money-. 
lenders who advance their? “small jcapital - 
to others and live on ‘the usufruct of 
-The effect of the ‘op then 





Act-is that the advances made by them 
to the debtors are wiped off with the rè- 
sult that they lose all. their capital: and 
means, of subsistence. ‘They are reduced 
to starvation. We say so because we 
deal’ with a class of money-lenders who 
are not able to do anything else in life 
and who are otherwise helpless. The fate 
of a small money-lender:“ who jOrrows 
moneys . from. one. and „advances ta a 
debtor is not .different. Thè advances 
made by_ him’. are wiped: -off, + while he 


smarts . under’. an. irrevokable, obligation, 


to pay to his éreditors-the, moneys which 
he has’ Korrowed. . Can. it! be - said. that 
a law which does not deal with: ‘and: dis- 
criminate in. favour ..of.sich money- 
lenders is.a rational piece -of legislation? 


49, The history of. our society) shows 
that those who are relieved of their 
fresh 
debts. We have stated. in an earlier part 
enact- 
ments have come to be enactéd within a 
It appears that, 
concern- 
ed; the statutory discharge of his debts 
furnishes him. a fresh opportunity, to in- 
cur fresh debts. So far as such money- 
or de- 
their lifetime. 


struction is spelt for 


They are helpless to do. anything else. 
capital, 
of en- 


Once they are deprived of their 
they live only to die. The result, 
acting a law which does not t 
of such money-lenders is. that | 
on one hand it does not confer’ uj 
debtors an everlasting . immuni 
indebtedness or open for. them a 
tual source ‘of prosperity,’ itir 
penury- and -starvation : a 
lenders for their lifetime. i 










lenders and other money-lénder é 
rational- piece of legislation. TÉ- ournhearts 
bleed for one poor, they .must ‘bleed for 
another poor- aswell, -As between two - 


iss 8 


agp.: o 


oor. persons; cause of. poverty -is:.not;.at 
ll materiak -No law: has ‘ever: tried -to 
race ‘the ‘cause of poverty ‘while’ grant- 
ig ‘reli¢f from indebtedness. In a society 

‘is’ the’ poverty which: pinches and not 
:s cause," To“ reduce’ or ‘to remove the 
upact of indebtedness on one until: he 
tarts reeling’ under fresh indebtedness 


nd to create lifelong penury and desti- 
ution for another is distribution `of 


ioverty and not relief against exploita- ` 


ton or a. measure for social and econo- 
ric amelioration: :Secial welfare’.means 
reation of new. ‘sources. of income, oper- 
4g new avenues for. useful. economic 
ctivity and: transformation:.of the face 
f the country while allowing those who 
re prosperous ‘and: well-off.to retain 
ieir- moderate prosperity, -Social wel- 
are requires persons to be levelled up 
nd not. down.. Our. people- want that 
wo unequal lines .should not be made 
qual by. cutting .down. the excessive 
ength of one but that they should be 
aade equal -. by extending to: the full 
ength the line. which has short length. 
Ve scan different legislations and find in 
ispair that we have no solution for 
ndia’s grinding poverty. We have only 

latch-key to unlock poverty for all. 
‘his is neither equity, justice or- fair 
ay which, underlie our. Constitution nor 
nplementation of.the directive principle 
f State policy laid down in Article 46. 
. law relating to relief of indebtedness 
an stand the test of rationality if it dis- 


harges the debts’ of debtors and com- 


iensates at least such money-lenders out 
ji public funds or State Treasury. To 
leprive a widow of her only source of 
ivelihood in life without creating a cor- 
esponding source of income for her is 
‘ot a social welfare measure. To grant 
momentary or. temporary relief to a 
ebtor while creating a state of starva- 
lon or a state of perpetual penury fot 
‘widow money-lender can hardly be 
aid to. be the implementation of the 
irective principle of State policy en- 
hrined in Article 46. While legislating 


pon relief of indebtedness, the legisla-. 


ire should not create fresh pockets of 
overty and misery. In our.. opinion, 
herefore, a rational law on. relief of in- 
ébtedness must, on one hand, discharge 
ne debtors of their debts, create fresn 
r new sources of:-adequate income for 
æm so that they do not incur fresh 
ebts- and, on the other hand,- compen- 
ate or. create sources of: income for. nas 


1981 Gui./id’ IX’ G—26 5-8 5 > 


Saiyedbhai-Kadarbhai ivi-Gatyed: Intajam .Hussen. - 


Guj. 177 


less..small. money.-lenders. who have been 
denuded -of their. life. savings. -We have 
not: the -slightest hesitation in saying tha‘ 
whereas .the impugned: law grants relief 
to. : debtors of their indebtedness, unt! 
they .incur fresh debts, it-opens an eter- 
nal. channel of misery and poverty for 
small money-lenders. .Unequal money- 
lenders have been steamrolled intu 
equality. producing poverty. and penury 
amongst. the ad and helpless out of 
them. -. 

50, However, . we do not propose to 
strike. down the impugned law on this 
ground because we are aware of the fact 
that norms of ‘reasonableness under Arti- 
cle 19 (1) (£) as well as under Article 301 
are not qualitatively different from the 
norms of rationality which Article 14 
requires to be satisfied.. Since the Su- 
preme Court -has in Fatehchand’s case 
(AIR 1977 SC: 1825) (supra) held the 
Maharashtra Debt Relief Act, 1976 rea- 
sonable, we not only hold that it is rea- 
sonable but also hold that it is rational. 
We, .therefore, turn down the constitu- 
tional challenge raised by the interveners 
under Article 14 of the Constitution. 

-51, Since we have examined the con- 
stitutional validity of the impugned Act 
under. Article 19 (1) (È) and Article 31,- 
the question whether Forty-second 
Amendment is ultra vires Article 368 of 
not -does not arise. 

52, Since we have examined the con- 
stitutional challenge under Art. 19 (1) (f) 
and Article 31 to Section 14 of the 
Act, the fourth contention raised by Mr. 
Oza also- does not survive. The fourth 
contention raised by him is that Sec. 14 
is not protected by Forty-fourth Consti- 
tutional Amendment by which Article 19 
(1) (£) has been deleted. If it is held 
that it is saved by Forty-fourth Consti- 
tutional amendment, 44th Amend- 
ment is ultra vires-Article 368. This con- 
tention in view of what we have stated 
above does not survive and is therefore 
rejected. 

53. The fifth contention which Mr. 
Oza has raised is that Section 14 violates 
Article 300A, It is difficult to imagine 
how constitutional challenge under Arti- 
ele 300A can be raised. It is a very 
simple Article which can, hardly be 
pressed into service for challenging any 
statute. It provides ag under: . 

“No person.shall be deprived of his. pro- 
perty save by authority of law.” It af- 
fords constitutional protection to a right 


pre 
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to property which a statute recognizes. 
If a statute does not recognise a right to 

property, Article 300A cannot be invok- 
ed. Much less, therefore, any provision 
of the impugned Act can be challenged 
under Article 300A, The fifth conten- 
tion raised by Mr, Oza, therefore, is 
without any substance and is rejected, 

54. The next contention which Mr. 
Oza has raised is that Section 14 upon 
its true interpretation is confined to pro- 
perties which are agricultural lands. and 
does not extend. to other types of im- 
moveable -property, The relevance of 
this argument lies in the discharge of 
secured debts — debts secured by mort- 
gaging immoveable properties or by 
charging them. with it, In that context, 
it has also been argued that Section 14 
(2) does not come into play where a land 
which has been given by a debtor in 
security to his creditor has, as for ex- 
ample, been built upon by the creditor 
with the consent of the debtor, 


.55. ‘Let us now turn to Section 14. 
We have reproduced it in the foregoing 
parts of this judgment, Sub-section (1) 
which uses the expression ‘any property’ 
certainly refers to moveable as well as 
immoveable property because that ex- 
pression is used in juxtaposition with 
the expression “pledged or mortgaged”. 
If it covers an immoveable property 
which is pledged by a. debtor with his 
creditor, there is no reason to believe 
why an immoveable property which has 
been mortgaged by a debtor to his cre- 
ditor should encompass only agricultural 
land.and no other property. To say that 
sub-section (1) deals with moveable pro- 
perty and only agricultural immoveable 
property is to read it in a truncated 
anner. The. expression ‘property’ in the 









noveable, agricultural. ‘and non-agricul- 
ural. It is that very ‘property’ which 
is referred en in sub-section (2) and has 
been. described as security. We may refer 
to. the definition of “debt” given in Sec- 
ion 2 (c). It is defined as “any liability 
ue from a debtor in cash or in kind, 
hether secured or unsecured.” . There is 
little justification for holding. that 2 
secured debt which is referred to in Sec- 
tion 2 (c) means debt secured only by 
an encumbrance upon agricultural ‘land. 
We. are, therefore, not impressed. by the 
contention raised by Myr, Oza that Sec- 
tion 14 has no application to cases whera 
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debts have been secured by mortgaging 
non-agricultural immoveable erties 
or charging them with it, In our opinion, 
it embraces within its ‘sweep all pro- 
perties, moveable or immoveable agri- 
cultural or non-agricultural, wW. ich have 
been charged by the debtors wi 
ment of moneys which‘ they 
from their creditors, 






56. So far as the second of the 
argument is concerned, it is ag divisi- 
ble in two parts. The leamed Advocate- 
General who appears on behalf of the 
State has also drawn that tinction, 
Immoveable properties whose acter 
has been transformed by the | creditor 
with the consent of his debtor recorded 
in the transaction of secured loan itself. 


The second class consists of Immoveable 


properties whose character has been 
transformed by the creditor ith the 
consent of the debtor record in a 


transaction subsequent to the transaction 
of secured loan, ' 

57.. What happens to isuch . properties 
when the debt of a debtor is statutori- 
ly discharged or scaled down? |In our’ 
opinion, the use of ‘the 
“gecurity for ‘such debt” | used 
section (2) refers to the, security 
the debtor gave to his creditor 
to the security which has been 
formed by the creditor With tha} consent 
of his debtor, | 


.58. We may state that such 
tion is not likely to arise in 
moveable properties ` unless the | creditor 
has sold them away or done away with 
them before the. “appointed day”, Ia 
such a case, remedy is provided 
tion 16 of the impugned Act, In 
immoveable properties,- such a 
is likely to arise more often 
If a creditor has transformed 








him as. security with the efore tk his 
debtor given -at any time | ibefore the “ap- 
pointed day”, it is not returnab e with- 
in the meaning of sub-seċtion (2) 
tion 14 to the debtor unless su 
causes ‘no loss to the creditor, e now 
illustrate the proposition. which we ha 
stated, If a creditor has built with 
consent of the debtor a buiding upo 
the land which a debtor has 
to him, that. property is not 
to the debtor under Section 14 
the statutory discharge of the 
debt. The only remedy which tha debto 
has is‘to ask the Debt Settlement Ofm- 
cer to fix the value of the property un- 
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der sub-section (1) of Section 16 and to 
direct the creditor to pay. it to him. Re- 
turn of such a property to’ the debtor is 
likely to cause heavy loss to ‘the creditor 







bis own fault and subject the debtor to 
a disability without any fault on the 
part of the debtor, In. such a case, the 


` Jordinary law of the land. He may either 
remove it and take it away or allow it 
to go to his debtor, The learned Advocate- 
General very rightly. submitted to us in 
this context that what the impugned Act 
extinguishes is. a debt and does not ex- 
tinguish any other contract between the 
parties, An agreement between the par- 
ties simultaneously arrived at, . under 
which the creditor deals with the pro 
perty and builds. upon it is an agreement 
which is not affected by the provisions 


of the impugned Act. Therefore, though © 


the debt for which the security was 
given by a debtor to the creditor is ex- 
tinguished, the other terms of the trans- 
action must operate. and can be enforc- 
ed, In other words, where‘ a creditor has 


dealt with the property given to him in 


security with the consent of his debtor, 
that property must be dealt with ir 
terms of the agreement arrived at be- 
tween the parties in that behalf expect 
in respect of debt which has been statu- 
torily extinguished by the impugned Acf. 
Section 16 (1) provides for one of the 
remedies in such a situation. If is open 
to the parties to work out any other ar- 
rangement in respect of such a property 


which they may think fit or arrive at a 


fresh agreement in that behalf 


59. Miss V, P. Shah who appears on 
behalf of rëspondents Nos. 1 and 2 has 
argued that, with the extinguishment of 
debt, the other terms of the transaction 
in relation to a secured debt are also ex- 
tinguished. In other words, if a.debtor 
borrowed the debt upon the security of 
an immoveable property and parted pos- 
session with that property to his cre- 
ditor and permitted his creditor to build 
upon it, then all those terms of transac- 
tions are also extinguished, We are un- 
able to uphold the contention which Miss 
Shah has raised in that behalf, The sub- 
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Mission made by the learned Advocate- 
General in this behalf is eminently jush- 


- fied and is upheld, 


` 60. We, therefore, reject the first part 
of the sixth contention raised by Mr, Oza 
and uphold. the latter part of it. 


. - The next contention which Mr, 
Oza has raised is that neither on ‘the 
date when - respondents Nos, 1 and 2 
made an application for adjustment of 
their debt nor on the’ date of the deci- 
sion of the Debt Settlement Officer re- 
spondents Nos. 1 and 2 were marginal 
farmers or small farmers, According to 
him, therefore, their application was not 
maintainable. This contention is ex facie 
unsustainable, - Whether’ a person is a 
“small farmer” or a “marginal farmer” 
has to be decided with ‘reference to the 
aaa day” as laid down in Sec- 
3 (1) The expression “appointed 

ree has been defined in Section 2 (b) 
so as tò mean ‘the date on which the 
impugned Act came into force, It is 15th 
of August, 1976, ‘There-is no doubt or 
dispute about the fact that on 15th Aug- 
ust, 1976, respondents Nos, 1 and 2 were 
either. small or marginal farmers, There- 
fore, they were entitled to. make the pre 
sent. application, We, therefore, reject 
ae raised by Mr, Oza in this 


-62,' The next contention which he has 
raised is that the transaction between the 
petitioner on one hand and respondents 
Nos, 1 and 2.0n the other hand by virtue 
of which respondents Nos, 1 and 2 bée- 
came the petitioner’s debtors was a trans« 
action of usufructuary mortgage, Accord- ‘ 
ing to him, therefore, respondents Nos. ¥ 
and 2 had no personal liability to pay ths 
debt, Proceeding further, he has argued 
that they were therefore not “debtors” 
within the meaning of the expression 
‘debtor’ given in the impugned Act. It is, 
true that under Transfer of Property Act, 
in case of a usufructuary mortgage, the, 
debt attaches to the security and not to: 
the debtor personally, However, we can- 
not decide this contention with reference | 
to the provisions of Transfer of Property: 
Act. We have got to decide this con-; 
tention with reference to the provisions 
of the impugned Act. The definition of 
“debt” given in Section 2 (c) and the 
definition of “debtor” given in Section 2 
(d) read with the definitions of “marginal 
farmer”. in Section 2 (g), “rural artisan” 
in Section 2 (1), “rural labourer” in Sec-! 
tion 2 (m) and “small farmer” in Sec- | 
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tion 2-(p) as well as Section 14.leave no 
oubt in our minds that even a usufruc- 
‘tuary mortgage is affected by the im- 
‘pugned provisions of law. If we take a 
different view, then provisions of Sec- 
tion 14 would be rendered partially 
nugatory, If a usufructuary mortgagor 
is not in a position to make an applica- 
tion for discharge of his debts and for 
return of his property, then he will be 
denied the benefit of Section 14 which 
expressly requires a creditor to return 
the property to the debtor upon the dis- 
charge of his debts. We, therefore, find 
no substance in the contention which 
Mr. Oza has raised, It is necessary to 
remember that Acts, such as Bombay 
Tenancy and Agricultural Lands Act, 
1948, and the impugned Act are innova~ 
tions upon the Transfer of Property Act 
which was enacted during the last cen- 
tury and supplant and supplement many 
of its provisions, The contention raised 
by Mr, Oza in that behalf, therefore, is 
rejected, 


63. The last contention which Mr: 
za has raised is that the land in gues- 
ion is not situate in a ‘rural area’, Ac- 
cording to him, therefore, the impugned 
ct did not apply to it. “Rural area” 
has been defined by Section 2 (k) in the 
following terms: s 


"Rural area” means an area which, 
for the. time being, is not within the 
limits of — 


(i) a city constituted under Section 3 
of the Bombay Provinciaj Municipal 
Corporations Act, 1949, as in force in 
the State of Gujarat; 


(ii) a municipal borough, or e notified 
area constituted or deemed to be consti- 
tuted, under the Gujarat; Municipalities 
Act, 1963; 

(iii) a cantonment declared as such 
under the Cantonments Act, 1924.” 
Vijapur within the limits of which the 
land in question is situate has not been 
shown to be governed by the Gujarat 
Municipalities Act. I. is governed by 
Gujarat Panchayats Act, Therefore, it is 
a "rural area", 


64, The concept of “rural area” ap- 
plies to a “rural artisan’ and a “rural 
labourer”. It does not apply to a mar- 

inal farmer or a small farmer, Defini- 
tions of “marginal farmer” given in Sec- 
jtion 2 (g) and “small farmer” given in 
Section 2 (p) make ıt abundantly clear, 
and there is no-doubt or dispute about 
the fact, that respondents Nos, 1 and 2 
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were either small farmers -or : marginal 
farmers, Therefore, .whether:the.land=in 
question is situate in rural. area or. not 
is not material, Jt may be stated that 
the impugned Act applies to marginal 
farmers and small farmers holding land 
in any of the villages specified. in 
Column 3 of the Schedule and [not ex- 
ceeding the area specified against them. 
The Schedule’ to the Act shows that 
Vijapur is a Taluka. In the first part, 
22 villages of Vijapur Taluka have been 
specified. It does not specify Vijapur 1t- 
self as a village, In the second part, “all 
other villages” have been stated. If 
Vijapur is a village, it falls under the 
residuary category described by |the ex- 
pression “all other villages”, The ques- 
tion, therefore, is whether Vijapur is a 
village. “Village” has been defined by: 
Section 2 (r) iw the following terms: ` 

“ “village” shall have the meaning as- 
signed to it in the Bombay Land Reve- 
nue Code, 1879, as in force in the State 
of Gujarat”, - - ! 

Section 3 (21) of the Bombay Land 
Revenue Code, 1879, defines villages in 
the following terms: | 

“ “village” includes a town or tity and 
all the land belonging to a village, town 
or city.” R 
The definition of the expression “village” 
is so wide that surprisingly it Neer in- 
clude within its ambit even the! city of 
Ahmedabad as well with lands situated 
within the revenue limits of Ahmedabad 
city. The last contention raised| by Mt 
Oza is, therefore, without any substance 
and is rejected, 

65. In view of the findings Ta w 
have recorded upon the third contention 
raised by Mr. Oza and the interveners. 
we declare that the expression | “or an 
order reducing his debt is made” used 
in Section 14 (2) is ultra vires Article 10 
(1) (f) and Article 19 (1) (g) and is 
struck down, We declare accordingly. 
This expression is ex facie severahl@ 
from the rest of the Section, We, there- 
fore, do not see any need to state the 
reasons in support of its severability. We: 
issue a writ of mandamus directing thé. 
respondents from enforcing the offending 
part of Section 14 (2) which we hav€: 
struck down, In the instant.case, reé-. 
spondents Nos.:1 and 2 have been fully. 
discharged from their debt. It is not in: 
dispute that .the petitioner has/ built a 
building upon. the land in question with, 
the consent of respondents Nos: 1 and 2.: 
Tt- is, . therefere;: not returnable tn re- 
spondents - Nos, 1 and 2 under’ Sec, 14 Q) 

l 
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We, therefore,” issue > a -writ -~of 
certiorari and quash that part of the im- 
pugned award .which directs the peti- 
tioner to return to respondents. Nos. 1 
and 2 the land in question and remand 
the case to the Debt Settlement Officer; 
Vijapur, for granting relief to respon- 
dents Nos, 1 and 2 under Section 16 (1) 
of the impugned Act, We may state 
that Section 16 (1) expressly requires the 
Debt Settlement Officer to fix the value 
of the property — in this case land as 
it was when it was mortgaged to the 
petitioner. After having determined the 
value of the land in question, the Debt 
Settlement Officer shall direct the peti- 
tioner to pay the amount to respondents 
Nos. 1 and 2. It is needless for us to 
say that the parties shall be at liberty 
to arrive at any other arrangement in 
respect of the land in question, If they 
do so, the Deht Settlement Officer shall 
not fix the value of the land in question 
and close the case. Rule is made part- 
ty absolute with no order as to costs, 


66. Mr. J. R. Nanavaty who appears 
on behalf of the State of Gujarat — 
respondent No. 4 — applies for certifi- 
cate of fitness under Article 133 (1) of 
the Constitution in order to enable the 
State of Gujarat to appeal against this 
decision to the Supreme Court, Mr, 
N. R. Oza who appears on behalf of the 
petitioner applies for certificate of fitness 
under Article 133 (1) to enable the péti- 
tioner to appeal against this decision to 
the Supreme Court. We have not re- 
corded the final decision in this case. We 
have remanded the case to the Debt Set- 
tlement Officer. Therefore, there is no 
final order in this case. The terms of 
Article 133 (1) are, therefore, not satis- 
fied. Therefore, though we have decided 
substantial questions of law in this cas®, 
we have no jurisdiction to grant certi- 
ficate of fitness under Article 133 (1), 
Oral applications made on behalf of both 
the parties are therefore rejected, 


67, On behalf of the State of Guja- 
rat, the learned Advocate-General makes 
an oral application for issuing certificate 
of fitness under Article 132 in order to 
enable the State of Gujarat to appeal 
against this decision to the. Suprem® 
Court. Firstly, we have not recorded any 
final order in this judgment.’ Secondly, 
we have not effectively imterpreted any 
provision of the Constitution. We have 
applied the principles laid down by ths 
Supreme Court to the provisions of thë 
impugned Act, -Since we have nos. ris 
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corded any- final order and since.no con- 
stitutional provision has been effectively 
interpreted by us, we reject the oral. 
application made by the learned Advo~ 
cate-General., ' 

68. On behalf of the State of Guja- 
rat, the learned Advocate-General ap- 


‘plies for stay for some time of the-im- 


plementation and operation of our order 
In our opinion, there- is nothing which 
requires to be stayed. The only mate= 
rial conclusions which we have recorded 
against the State of Gujarat are that a 
part of sub-section (2) of Section 14 of 
the impugned Act is ultra vires Art, 19 
(1) (f) and Article 19 (1) (g) that we 
have interpreted Section 14 (2). So far 
as the interpretation of Section 14 (2) 
is concerned, we have upheld the argu- 
ments -which the learned Advocate- 
General has advanced before us. It is, 
therefore, not a conclusion recorded 
really against the State of Gujarat, So 
far as the declaration made by us that 
sub-section (2) of Section 14 in so far. 
as it requires a creditor to return forth- 
with the property to the debtor even, 
though the debtor has been found under, 
the Act to be liable to pay some amount 
to, the creditor is concerned, balance of 
convenience requires that we should not 
stay that part of our judgment. If we 
do so, in spite of the fact that we have 
declared that part of sub-section (2) of 
Section 14 ultra vires, Debt Settlement 
Officers will go on directing the creditors 
to return the securities to the debtors, 
Now, pending the decision of the Su- 
Preme Court, it is in public interest that 
the security should remain with the cre- 
ditor because if the security is returned 
to the debtor, he may transfer, alienate 
or otherwise deal with it or may en- 
cumber or charge it with fresh debts, In 
such a case, even if the Supreme Coyrt 
upholds our decision and a creditor is 
found entitled to retain the- security un- 
til the scaled down debt is discharged, 
he will lose the security and in all prob- 
ability, the scaled down debt also. If on 
the. other hand, the security remains 
with the creditor, it will be safe for be- 
ing returned ultimately to the debtor 
when the debt is discharged because un- 
der sub-section (1) of: Section 14 he can- 
not damage it, tamper with it or deal 
with it. Therefore, purely on balance of 
convenience, we reject the. oral request 
made by the learned Advocate-General 
in that behalf, s 
at ENE G Order accordingly. 
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-V. V. BEDARKAR AND 
D. H. SHUKLA, ‘JJ. - 
Bhanumati Vithaldas Gor ‘and others, Ap- 


pellanis y. Magabhai Dhulabhai and others, 
Respondents.. 


First Appeal No. 528 of 1975, DJ- 20-6- 


1980.* - . 

‘Motor Vehicles Act (4 of 1939), S. 110-B 
=- Déceased primary school teacher aged 29 
amd drawing Rs. 207/- p.m. killed in motor 
accident — Claim for compensation by widow 
= Potential. income and ‘prospects of de- 
ceased and earnings which. he could bave 
derived from private tuitions should ‘be taken 
into account — Compensation at Rs. 45,0007- 
as claimed by widow allowed. - 

The deceased a primary school teacher 
aged 29 years and drawing Rs, 207 p. m. was 


~ Killed in a motor accident. In ‘determining 


fhe quantum of compensation payable to his 
widow and two minor children potential in- 
come and: prospects of the deceased should 
be taken into account and the income ‘that he 
could haye derived from private tutions 
thongh it may-be debatable whether in fact 
he was doing private tuitions during his fife- 
time should also be ‘considered. In view of 
fhe fact that the pay scales would undergo 2 


~ favourable change it would ‘be reasonable to 


fix monthly income of deceased, at Rs. 275] 
and deducting Rs. 75J- as his personal ex- 
penses net loss of benefit to claimant would 
be Rs. 200/- p.m. which would come . to 
Rs. 2,400/- per year and taking into account 
the factors of future change in pay scales 
the net loss of benefit: should be fixed at 
Ra. 2,500/- and applying the multiple of 15 
the total loss- of benefit would come to 
Ra -37,500/-. For the. shortened expectation 
of life Rs. ..5,000/- should be added. The 
total would ‘come to -Rs. 42,5004. It would 
be proper to reund' up the compensation at 
Ra. ee as claimed si the widow. `- . 
. Paras 6, D 
_ 5. D., Shah, for f ETT D. K. Trivedi 
for G. N. Desai, for Respondents Nos. 1 
and 2. ; ow 
SHUKLA, J.:— Appellant No. 1, Smt 
Bhanumati Vithaldas Gor, is fhe mother of 
appellant No. .2, Pankajkumar Kirtikumar 
and appellant No. 3, Dipakkumar Kirtikumar, 
both of whom are minor sons, of. appellant 


* Against decision of Nagin N. Gandhi, 
Motor Accident Claims Tribunal, Kaira at 
Nadiad, in M. A. C. T. Petn. No. 136 of 
1973. 
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No. 1. Appellant No. 1 is. further ia widow 
of one Kirtikumar Chinubhai who met with 
a sad fatal accident on 27-8-1972 lat about 
7-00 pm on Sevaliya Balasinor Road by 
the rash driving of the S. T. Bus b 
GTE 4578 .by its driver Magabhai. 
(respondent No. 1), who was d g 
same bus during the course of hi 
ment with Gujarat State Road 
Corporation (respondent No. 2). 
dents Nos: 3 and 4 were parents of 
Kirtikumar and respondents Nos. 5 and 6 
were his unmarried sisters. ; 


.2. The appellants had alleged 
are entitled to claim compensation from re- 
spendents Nos, 1 and 2 both, as| the de- 
ceased had met with death: on account of a 
motor vehicle having been ‘driven ih a rash 


t they 





and negligent manner. The: claim ich was 
made by the appellants therein to the 
tune of Rs. 1,00,000/- with the incidental 


orders about interest and costs. The learned 
Tribunal accepted the plea of the appellants 
as regards the question. of negligence and 
held both respondents Nos, 1 and |2 jointly 


and severally liable to the- ‘extent Rupees 
26,400/- with interest’ at the rate- of six per 
cent per annum from the date of the applica- 


fion till realisation together with proportionate 
costs. He, however, dismissed the| rest of 
the. claim of ..the appellants... 


"3. Being aggrieved by the ‘quantum of 
compensation awarded to them,” the appel- 
lants have filed the present! appeal. | The re- 
spondenis have not filed any créss-objections 
and hence we are only concerned [with the 
question of the quantum of compensation 
awarded by the learned eat bi fhe ap- 
pellants. 3 


4. The deceased Kirtikumar was| aged 29 
having been born on 24-3-1943 ' (vide Exhi- 
bit 27) and was employed as aj|-Primary 
School Teacher. .He was R as such 
since 1962. He had passed S. S. C. Examina- 
tion and had also passed the qualifying ex- 
amination for teachers. Appellant No. 1 
stated in her deposition that at time of 
his death, the deceased was drawi 
salary of Rs. 132/- per month and|i 
tion was getiing Rs. 75/- per month as Deap- 
ness Allowance. ‘ She further claimed that 
the deceased was earning Rs. 150/-. per month 
by doing private tuitions. She further de- 
posed that at the time when’ her husband was 
serving he was in the -pay-scale of 


to Rs. 210/-. She further deposed, 
pay-scales. of. the teachers have n revised 
and that. they were at the relevant fixed 


between Rs. 135/- to Rs. 250%  ) 
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5. In support of her say, she examined 
one Sushilaben Somalal (witness No. 2), -who 
deposed that the deceased Kirtikumar. was 
giving tuition to her son Maheshkumar for 
which he was paid Rs. 30/- per month. The 
witoess further deposed that one Mohanbhai 
Mangalbhai had also. engaged the deceased 
for giving tuition to his sons and he was 
paying Rs. 30/- per month for each. af his. 
sons to the deceased. : 

- 6 The appellant No. 1 further examined 
Mohanbhai Haribhais Parmar, Inspector of 
Educalion, who stafed in his evidence that 
at the time of the death, the deceased was 
drawing a salary of Rs. 132/- per month and 
was also getting D. A. of Rs, 73/-- He has 
further deposed that at the relevant time, the 
pay-scale of the primary teacher was Rupees 
120-3-135-BB-4-155-180-EB-6-210. It was fur 
ther deposed that thereafter there was further 
improvement in the pay-scales of teachers 
according to which the maximum that a pri- 
mary teacher would get was Rs. 250/- pep 
month. We do not find any reasonable 
ground to disbelieve the evidence on this point 
given by Mr. Parmar, the Education. Inspec» 
tor. The learned Tribunal, despite this evi- 
dence having been there on record, deter 
mined the monthly income of the deceased at 
Rs. 205/- per month. He did not believe the 
claim of appellant No. £ that deceased was 
earning Rs. 150/- per month by doing pri- 
vate tuitions and he also disbelieved the ap- 
pellants’ witness Sushilaben Somalal Yhe 


learned ‘Tribunal has rae reasons for not 


believing this claim of the appellant No. 1 
primarily on the ground that nothing has 


been stated in the application itself about 
the decéased having derived: any income by 
doing private tuition.: Apart from that, it is 
difficult to understand how the learned Tri- 


bunal did not take into account the evidence 
of the Education Inspector, Mr. Parmar, 
which indicates the potentiality of the em- 
ployment in which the deceased was engaged! 
The potential income and the prospects of 
the deceased must certainty be taken into ac- 
count and the learned Tribunal. has erred. in 
not doing so. We also consider the factor, 
inamely that the deceased could have derived 
income from. doing private tuitions. although 
it may be a debatable maltev as. to whether 
‘in fact he was doing private tuitions during 
‘his lifetime. The appellants, therefore, have 
indeed a force in their plea when they make 
a grievance about the fixation of the monthly 
income of the deceased at Rs. 205/-. Although 
the appellants had originally claimed com- 
pensation of Rs, 1,00,000/-, they have re- 
duced their claim to Rs. 45,000/- in appeal. 
In other words, they have filed theis further 
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chim only ta the tune af Re 18,6007 Con- 
sidering the evidence. om the. record of the 
case as well. as. a reasonable. probability that 
the pay-scales: would stil: further undergo a 
favourable: change, we: consider that if the 
monthly income. of the deceased is fixed at 
Rs. 275/- per month, it is. extremely reason- 
able. There is no quarrel: raised by either of 
the parties before ts about the deduction o 
Rs. -25/- per month by -the learned Tribunal, 
as tte personal expenses: of the déceased. We 
meed not therefore enter’ into the propriety 













of benefit to the claimants at Rs. 200/- per 
month, which would come to Rs. 2,400/- per 
year. Taking into account the aforesaid fac- 
tors of future change in the pay-scales, we 
fix the net annual loss of benefit to the 
claimants at Rs. 2,500/-. The choice of the 
multiple of 15 appears to be quite reasonable 
and we confirm it. The total of loss of 
benefit, therefore, comes to Rs. 37,500/-. 


7. Whe learned Tribumaf awarded Rupees 
3,0060/- for the: shortened: expectation of ife, 
which must be: increased to’ Rs. 5,000/+ in th 
Ime of the settled law at present. The total 
comes to Rs, 42,500/-. Whe appellants hav 
claimed, as. stated above, a totaf sum of 
Rs. 45,000/- as compensation which is quit 
within the brackets and we: consider it pro- 
per to round up the compensation awardabl 
to the: claimants at Rs. “45:000/-. 

6. The learned Tribunal has not’ passed 
any separate. order with reference to the de- 
posit to be made out of the amount. awarded 
as: compensation to safeguard the: interests. of 
the minors. _We consider it. necessary: in: the 
interest: of fhe: minors. io: do ‘so. 

9. In the result, the appeal is allowed: 
The appellants are awarded Ra. 45,000/- as 
compensation in place of Rs. 26,400/- award- 
ed by the learned Tribunal. The additional 
compensation of Rs. 18,600/- shall carry 
interest’ at the rate of six per cent per annum 
from the date’ of the application till realisa- 
tion and for’ the same additional amount, the 
respondents Nos. 1 and 2 shall. bear the costs 
of the appellants and shall also bear thei 
own. No order for costs so far as respon: 
dents Nos. 3 to 6 are concerned. 


10. R is. further directed that the amount - 
which will accrue by way of costy and. intes- 
est shall. be payable tœ appellant No.. 1.. So- 
fav as the. principal amount. of Rs. 45,000/- îs 
Oe OPPE NO T AN De pae 
Rs. 20,000/-.. Out of the remaining, amoun 

of Ra. 25000)-, appellante Nos. 2 ani 3 aball 
be: paid in equal proportion, that is. to say 
Rs. 12,500/- each. Appellant. No: t is direct 
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ed _to invest. the amount payable. to appel- 
lants. Nos. 2 and 3 in two separate Fixed De- 
posit Receipts in. her. name as the guardian 
of the same. two. minors., with any of the 
Scheduled Banks to, enure till each of_ the 
Minors attains majority, However, the ap- 
pellant, No. 1 shall be at liberty to . with- 
draw. the interest accuring on. the aforesaid 
Fixed Deposit Receipts for the costs of the 
` maintenance of her minor sons.. The minors, 
appellants Nos. 2 and 3, shall be entitled to 
. Withdraw the amount of Fixed Deposit Re- 
sans on- each of: them attaining majority. 


Appeal allowed. 


tJ 
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Pravin C, Soneji, Petitioner v. Ranjit- 
sinh, Dolasinh Dodia, Respondent. 


s. Special Civil Appln. No. 308 of 1981, 
D/- 6-2-1981.. 


(A) Constitution of India, Art. 226 — 
Bombay Provincial Municipal Corpora- 
tions Act (59 of 1949), Sections 16 and 
10 — Election of councillor to Muni- 
cipal Corporation -— Writ Petition 
challenging election on ground of dis- 
‘qualification since there was some sub- 
sisting contract — Averments in affi- 
davit that there was no subsisting con- 
tract — Petition held was not: main- 
tainable, 


It is. well settled that whenever there 
is a dispute in regard to the existing 
fact or a fact in issue the High Court 
is normally reluctant and slow to inter- 
fere with the impugned .order or the 
action. The statutory language employed 
under Section 16 of the Act clearly 
indicates that if the qualification of any 
person declared: to be elected a coun- 
cillor is disputed, on any of the grounds 
set out in Section 16 of the Act, it 
would be open to the aggrieved party 
to submit an application to. the Election 
Tribunal and before the Election Tri- 
bunal it would be open to the aggriev- 
ed party to- allege . disqualification, of 
the Municipal Councillor... It will. be 
open to the aggrieved party to chal- 
lenge the validity of any election on 
any of the various: grounds set out in 
Section 16 (1) of the- Act. Therefore, 
the walt petition is Bogs maintainable. 


(Para 9) 
. Further: “where ‘on ‘record it is. clear 
that theré is a bona ` fide dispute in 


GY/HY/D369/81/MVI `. 


Pravin: v: Ranjitsinh 


A. LR. 


regard. to the. very existence .of | the al- 
leged contract, it is nota fit e for 
exercise of discretionary į iction 
under Art, 226. AIR 1954 sc 236, Ref. 
to. ‘ (Para 11) 


' (B) Bombay Provincial Mimicipal 
Corporations Act (59 of 1949), Sections 
16, 10, 434 and 403 — Election coun- 


cillor to Municipal’ Corporation — Dis- 
qualification under Section 10 Writ 
petition challenging election disminsed 
on ground of existence of alternative 
relief under Section 16 of Act — Tri- 
bunal can grant interim relief prevent- 
ing the elected councillor to “take part 
in election of Mayor or Dy. | Mayor 
under Section 16 of Act — There is no 
prohibition in Sections 434 and 403 


for passing . interlocutory orders if oc- 
casion so required. (Paras | 13, 14) 
Cases Referred: Chronological Paras 
(1980) A. F. O. No. 466 of 198 with 

Civil Applns. Nos. 3453 and.. 3454 of 

1980, D/- 5-12-1980 (Guj) 12 
AIR 1954 SC 236 `. 11 


H. M. Mehta with H. Y. Nanavati, 
for Petitioner; P. M. Raval and H. L. 
Patel, for Respondent. 


ORDER :— The petitioner Shri. Pra- 
vin C. Soneji challenges . the}. right 
claimed by Shri Ranjitsinh Dolatsinh 
Dodia — the respondent in the- peti- 
tion—to be elected and to act as coun- 
cillor. of the Rajkot ee Corpora- 
tion. 

2. The. pcapendeik-) ig - ‘alested as a 
Councillor at the election in question, 
General elections to. the Rajkot. Muni- 
cipal Corporation were held in.. Janu- 
ary, 1981. The nomination forms for 
the. aforesaid elections were to deli- 
vered. by December 17, 1980. The. seru- 
tiny thereof- was held .on December 19, 
1980. The poling . for. the: election took 
place on ‘January 25, 1981. It may ba 
stated that the petitioner lost the elec- 
tion by a margin of about 200 votes. 

3. The grievance of the petitioner 
before me was, that the’ respondent was 
disqualified’ for being a Councillor. In 
this’ behalf. reliance: was. placed} by the 
petitioner on Section 10 of the! Bom- 
bay. Provincial... Municipal Corporations 
Act, 1949 (hereinafter . referr to. as 
“the Act’) which in so far as relevant 
is set ‘out as ufider :— 

"10. Disqualification - for being a coun- 
cillor : 


' (i), Subject ‘to thë provisions of Sec- 


` tions. 13,17, and 404, a‘ person” shall be 
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disqualified: for being -eleeted - and. for 
being a councillor if such person — 
_, (f) subject to the provisions of sub- 
section (2), has, directly or indirectly, 
by himself, or, his partner any share or 
interest in any, contract or employment 
with, by or on “behalf of the Corpora- 
tion; i 
_ (2) A person shall not be deemed to 
have incurred . disqualification under 
clause (f) of sub-section (i) by reason 
only of his — ae 
_(a) receiving a municipal pension: . 
. (b) having any share or interest -in — 
(i) any lease, sale, exchange or-. pur- 
chase of land or any appcement for the 
same. . 


-- (ii) any agreement for the loan of 
money or any security for the payment 
of money only; - 

' (iii) amy newspaper in which any 
advertisement relating to the affairs of 
the Corporation is inserted; 

(iv) any joint stock company or any 
society, registered ` or deemed to be 
registered under the Bombay Co-oper- 
ative Societies Act, 1925, which shall 
contract with or be employed by ` the 
Commissioner or the Transport Manager 
on behalf of the corporation; 


(v) The occasional sale to the Commis- 
sioner or Transport Manager on behalf 
of the corporation of any article in 
which he regularly trades to a value, 
not exceeding in the aggregate in any 
one offlicial year two thousand rupees: 

(vi) the occasional letting out on hire 
to the corporation or in the hiring from 
the: corporation of any article for an 
amount not exceeding in the aggregate 
in any one official year five hundred 
rupees; 


` (c) occupying as a tenant for the pur- 
pose of residence any premises belong- 
ing to the Corporation; 


(d) receiving conveyance charges as a 
member of the Transport Committee: 

(e) being a relative of a person in: 
employment with or under or by or on 
behalf of the Corporation.” 


4. It was alleged by the petitioner, 
that an agreement ‘was -entered into 
between the respondent’ and Rajkot 
Municipal Corporation and the respon- 
dent ‘had entered into a contract on 
that date to transport 1000 Metric 


Pravin v.” 


‘to Rajkot at the 


Ranjitsinh 


Torines ‘of Cemènt from Porbandar Port 
t rate of Rs. 70.84 ps. 
per Metric Tonne. It was also alleged 
that the said contract was entered into 
in pursuance of an order given by 
Municipal Commissioner on December 
20, 1980, which was in turn was an 
order passed at the conclusion of the 
negotiations between the Corporation 
and the respondent on the basis of a 
tender dated October 8, 1980. 


5. It was further alleged that the 
security deposit for the amount of Ru- 
pees 3600/~ was also paid by the re- 
spondent on December 23, 1980. It was 
further alleged that the execution of 
the aforesaid contract is yet not com- 
pleted with the result that the said 
contract is subsisting even today. It 
was also alleged that the respondent 
had entered into a contract with the 
Corporation in his capacity as a sole 
proprietor of Dolat Transport, a trans- 
port undertaking run by him. On the 
basis of the aforesaid allegations as set 
out in the petition, it was alleged that 
the respondent was disqualified from 
being elected as a Councillor of Rajkot 
Municipal Corporation. In substance, the 
petitioner’s allegation against the re- 
spondent was that as the respondent 
was very much interested in the afore- 
said contract entered into between him- 
self and the Corporation, the respon- 
dent should be declared as a candidate 


Guj: 185 


disqualified to hold the office ofa 
councillor. 
6. Under the circumstances, it was 


prayed that this Court should issue a 
writ of quo-warranto and/or mandamus 
or any other appropriate writ, . order 
or direction to the respondent so that 
he may not assume or occupy office of 
the councillorship of the Rajkot Muni- 
cipal Corporation and to vacate the 
same if already assumed. Along with 
the petition, a copy of the said agree- 
ment is also annexed. 


7. The petition was strenuously re- 
sisted by the respondent, and in sub- 
stance, in the affidavit-in-reply which 
the respondent has filed in this Court, 
he denied that there is or there was 
any subsisting contract between: him 
and Rajkot Municipal Corporation on 
the day of the nomination, scrutiny of 
the nomination papers or on the date 
of the poll or declaration of the result. 
I have gone through the entire afi- 
davit-in-reply filed bythe respondent,- 
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and I am -convinced, that the respon- 
dent has raised a dispute in regard to 
the alleged disqualification by the peti- 
tioner for the purpose of being declar- 


ed as. an` elected councillor. It may be’ 


that by leading evidence on: the said 
‘disputed question of fact before a com- 
petent Election Tribunal as provided in 
Section 16 of the Act, the petitioner 
- may succeed or the respondent may 
succeed. In any view of the matter, 
having regard to. the averments set out 
in the petition, and the contents of both 
affidavit-in-reply and rejoinder, I am 
convinced that there is a bona fide dis- 
pute between the parties in regard to 
the alleged disqualification of the re- 
spondent for being, declared elected as 
a Councillor of Rajkot ~Municipal Cor- 
poration. 

8. In view of the aforesaid respec- 
tive cases of the parties before me, Mr. 
Raval, the learned advocate for the re- 
spondent- raised a priliminary point in 
regard to the very maintainability of 
the petition under Article 226 of the 
Constitution. It was urged that it is 
well settled by now that if the peti- 
tion involves disputed questions of fact, 
this court should be.-extremely reluc- 
tant and slow to interfere with the im- 
pugned action or order; but Mr. Raval, 
in the present case, also drew my atten- 
tion: to Section 16 of the aforesaid Act 
and pertinently emphasised the opening 
words of Section 16 of the Act which. 
are in the following terms:—. ` . 


“16. (1) If the qualification of any 
person declared to be elected a coun- 
cillor is disputed, or if the validity of. 
any election is questioned, whether by 
reason of the improper rejection by the 
Commissioner of a nomination or of 
the ‘improper reception -or réfusal of a 
vote, or by reason ofa material. ir- 
regularity in the election procéedings, 
corrupt practice, or any other. thing 
materially affecting the result: of ‘the 
election, any person enrolled in the 
municipal election roll may at any time 
within ten days. after the result of the 
election has been declared, submit an 
application to. the Judge for the deter- 
mination of the. dispute or question.” 


The rest of the section need not be set. 


out for the disposal of the petition. 


9. There is lot ‘of 


force in the preliminary objection 


Fajsed by Mr. Raval in regard to the 
very maintainability ‘of the ` petition. 
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substance’!! and’ 
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This is a case where the ‘respondent in 
his affidavit-in-reply, in terms has 
stated, that there. was no subsisting con- 
tract or there is no contract between 
him and -Rajkot Municipal Corporation 
either on the day of nomination, on the 
day of the scrutiny of the n ation 
papers or on the date of the polling or 
on the date of the election or|on the 
‘date on which there was. declaration of 


the result. In view of this specific de- 
nial made by the respondent his 
affidavit-in-reply, can I say with confi- 
dence that there was dis la valid 


subsisting contract between the respon- 
dent and the Corporation as alleged in 
the petition? Under the! circumstances | 
aforesaid, can I deprive ‘the parties to 
prove their respective cases before the 
competent Election Tribunal, where the 
parties will have the fullest opportu- 
nity and right to prove their respec- 
tive cases..Had there been an admission 
on the part of the respondent in| regard 
to the very existence of the lawful and 


subsisting contract, at .any of the 
aforesaid stages of election, possibly 
my ultimate conclusion’ would, have 


been different. I, need hardly emphasise 
that it is well- settled by now that 
whenever there is a dispute in regard 
to the existing fact or a ‘fact in| issue 
this Court is normally reluctant and 
slow to interfere with the impugned 
order or the action; but ‘in the’ instant 
case, even the coer language em- 
ployed under Section © di of the Act 
clearly indicates’ that if the qualifica- 
tion of any person declared to be elect- 
ed a councillor is disputed, on jany of 
fhe grounds set out in Section 16 of the 
Act, it would be open to the aggrieved 
party ‘to submit an application | to the 
Election Tribunal and before the Elec- 
tion Tribunal it would be open’ to the 
aggrieved „party to allege disqualifica- 
tion of the Municipal Councillor. |It will 
be-open to the aggrieved party to. chal- 
lenge the validity. of any election on 
any of the various grounds set | out in 
Section 16 (1) of the Act. Under the 
aforesaid circumstances, I am inclined 
to accept the preliminary objection 
raised by Mr. Raval on'the maintain- 
ability of the present petition | under 
Article 226 of the eee | 


: 10: But Mr. Mehta with his usual’ 
tenacity resisted the submissions of Mr. 
Raval by strongly. urging. before me, 
that the affidavit-in-reply -` filed [by the 
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respondent contains a vague denial. He 
also urged before me, that the respon- 
dent significantly did not mention all 
the details in regard to ‘the contract in 


question, and hence, I should accept the . 


averments of the petitioner in regard 
to the contract in question and should 
treat the petition as one maintainable 
under Article 226 of the Constitution, 
In essence and substance, Mr. Mehta 
urged that it will not be proper for 
this Court to hold that there is any 
dispute in regard to the vital fact, and 
that this court must on the basis of the 
record before it come to a conclusion 
that there is an existing, valid anda 
binding contract between the respon- 
dent and the Corporation, and on that 
count alone, a writ of quo warranto 
and/or. mandamus or any other appro- 
priate writ or direction against the re- 
spondent should be issued calling upon 
the respondent not to assume or occupy 
office of the concillorship of the Raikot 
Municipal Corporation, 


11. Developing the aforesaid sub- 
mission further, it was urged by Mr. 
Mehta that if at any stage viz. if at 
any time prior to the declaration of 
the result of election if there was any 
valid, existing and subsisting contract 
between the respondent and the cor- 
poration, I am bound in law to take 
the view that the respondent is legally 
disqualified from holding the office of 
the councillor, To substantiate the point, 
Mr. Mehta invited my attention to 
the reported decision of the Supreme 
Court in Chatturbhuj Vithaldas v. 
Moreshwar Parashram, AIR 1954 SC 
236. and read out before me paragraphs 
10 to 15 of the said judgment. With 
respect, it is not: possible for me to 
agree or accept the said submission of 

- Mr. Mehta. As stated above, this is a 
clear case where there is a dispute in 
regard to the very existence of the 
contract. The dispute is that there was 
no contract or there is no subsisting 
contract between the parties, It may 
be, that possibly after the evidence is 
recorded by the Election Tribunal, the 
petitioner may be able to prove the as- 
sertion made by him in this petition, but 
surely, that does not mean that I should 
exercise my powers under Article 226 
of the Constitution, particularly when 
a serious dispute is raised about the 
xistence of the contract in fhe past or 
today, In any event, the record of 












‘Pravin v: 


Ranjitsinh Guj. 187 


the petition clearly indicates to my 
mind that this.is a fit case where I 
should come to the conclusion - that 
there is a bona fide dispute in regard 
to the alleged contract, and that being 
so, I am ‘reluctant to- exercise my dis- 
cretionary powers under Article 226 of 
the Constitution. 


12. But Mr. Mehta, the learned ~ 
advocate ‘apprehended one more serious 
trouble. His submission was that if the 
respondent is permitted to take part 
in the election of the Mayor or Deputy 
Mayor, and if the petitioner is directed 
to submit to alternative remedy provid- 
ed under Section 16 of the Act, it will 
not be open to the Election Tribunal to 
grant to the petitioner any interim 
relief preventing the respondent or re- 
straining the respondent from taking 
part in the election of Mayor or Deputy 
Mayor. In this behalf, Mr, Mehta in- 
vited my attention to the decision of 
the Division Bench’ of this Court -in 
Appeal From Order No, 466° of - 1980 
with Civil Applications Nos, 3453 and 
3454 of 1980 decided by. Hon’ble the 
Chief Justice and Hon’ble Mr. Justice 
B. K. Mehta on 4th and 5th December, 
1980, Reading the said judgment of the 
Division. Bench, ` surely the Division 
Bench has not taken the view that the 
Election Tribunal ‘is. prohibited - from 
passing any interlocutory orders in the 
matters before it under Section 16 of 
the Act, if the occasion so demands, In 
the present case, for the reasons men- 
tioned hereinabove, this court has taken 
the view that a petition under Art, 226 
would not lie. In other words, this 
Court directs the petitioner to resort to 
the alternative remedy provided under 
Section 16 (1) of the Act. In a situation 
like the present one, can it be said, 
that the Election Tribunal will have no 
jurisdiction or authority of law to 
pass interlocutory orders if the occa- 
sion so demands? If sucha view is 
taken, the same would obviously result 
into patent miscarriage of justice, and 
will Iead to judicial suffocation of un- 
bearable nature, Will the Election Tri- 
bunal be so helpless, that it cannot 
avoid any patent or glaring injustice at 
the interlocutory stage? I requested the 
Tearned counsel at the bar te show to 
me any passage from the fudgment of 
the Division Bench accepting as the. 
proposition of law, that the Election 
Tribunal has no jurisdiction or auth- 
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ority of law to pass interlocutory orders, 
if the occasion so demands, but .the 
learned counsel] could not point out to 
me any passage or observation from the 
judgment of the Division Bench. If such 
a view is taken, the very purpose and 
object of enacting Section 16 (1) of the 
Act will be completely frustrated. Can 
it be conceived for a moment that 
when the petition- is filed before the 
Election Tribunal, it can only restrict 
itself to the situation mentioned in Sec- 
tion 16 (1)? It is possible, that the 
election petition may remain pending 
in the Court for a considerable time 
and during that period, it is obvious 
that the Election Tribunal can exercise 
its powers and can grant the necessary 
interim relief if the occasion so de- 
mands. I may also incidentally state 
that the aforesaid judgment is deliver- 
ed by the Division Bench of this Court 
in an Appeal From Order. There was 
no original proceeding before the Court. 
Taking a note of these facts, I may 
usefully refer to Section 434 of the 
Act, which provides as follows :— 


"434. (1) Save as expressly provided 
by this Chapter the provisions of the 
Code of Civil Procedure, 1908, relating 
to appeals from original decrees shall 
apply to appeals to the Judge from the 
orders of the Commissioner and relat- 
ing to appeals from appellate decrees 
shall apply to appeals to the Civil Ap- 
pellate Court. 


(2) All other matters for which no 
specific provision has been made under 
this Act shall be governed by such 
Tules as the State Government may 
from time to time make after consulta- 
tion with the High Court.” 


13. The statutory. language employ- 
ed in Section 434 of the Act does not, 
in any event, prohibit or restrict the 
Election Tribunal from passing just 
and proper orders, if the occasion so 
demands. To take a contrary view. in 
my opinion, would obviously result into 
gross and patent miscarriage of justice. 


14. I may also refer to Section 403 
of the Act which deals with the proce- 
dure in election inquiries. Reading the 
entire section it is not possible for me 
to take the view, that there is any 
statutory prohibition or implied restric- 
tion or prohibition on Election Tribunal 
to pass interlocutory orders, if the 
occasion so requires. : te tS 


Vasudev Trikamlal v. Ibrahimbhai Nashirbhai 
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I 
15. In view :of my. discussien ! on the 
powers or the jurisdiction of the Elec: 
tion Tribunal at an interlocutory stage, 
I am convinced that Mr. Mehta?s ap- 
prehension is obviously unfounded and 
unwarranted. nd Fy i 


16. If the petitioner had a genuing 
grievance in regard to the alleged dis- 
qualification incurred by the’ respon- 
dent in regard to the contract, in ques- 
tion it will be open to the petitioner to 
file the necessary petition ‘before the 
Election Tribunal as provided in Sec- 
tion 16 (1) of the Act. 


17. No other point or subjnission 
was made by the learned Advacate in 
course of the hearing of the present 
petition. 

"18. As a result of the aforesaid dis- 
cussion, I must necessarily dismiss the 
petition, but as bitterness may not pre- 
vail between the parties in regard to 
an election matter, I make no order ag 
to costs. Notice is discharged. 


Petition dismissed, 
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Vasudev Trikamlal ‘Bhatt, Petitioner 
v. Ibrahimbhai Nashirbhai Matia and 
others, Respondents. 
Special Civil Appln. No. 860 of 1979, 
D/- 3-2-1981." : 


(A) Gujarat Panchayats Act (6 of 
1962), Section 46 (1) — Resignation by 


sarpanch — Not tendered to competent 
authority — Authority to whom| it was 
tendered directing .it.to competent au- 


thority — Does not amount to tender- 
ing resignation to competent authority 
— Resignation not valid. 


Section 46 (1) requires that ithe re- 
signation must be tendered by Sarpanch 
to the competent authority, it is} there- 
fore, implicit that the same should be 
tendered either personally or through 
some agency, to the competent au- 
thority. Where the Sarpanch submitted 
letter of his resignation to an| auth- 
ority who was not competent (Taluka 
Development Officer in this ease) to ac- 
cept his resignation, though the! letter 

| 








*To quash and set aside the impugned 
order. D/- 21-3-1979 passed by Addl, 
Development Commr.. Gandhinagar. - 


GY/HY/D358/81/VCD/DVT 
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of resignation was :directed by such 
authority to the - competent authority; 
(i.e. Extension Officer), there could not 
be valid. resignation. - (Para 5) 
(B) Gujarat Panchayats Act’ (6 of 
1962), Section 46 (4) — Dispute ag to 
resignation — Decision of authority 
appointed by State Government under 
Section 46 (4) is final — Not subject 
to appeal or tovimon; AIR 1962 Guj 235, 
(FB), Foll, (Para 6} 
Cases Referred: Chronological ies 
AIR 1966 SC 1449 
(1963) Spl. Civil Appln. No, 487 of 1068 
D/- 6-9-1963 (Gui) 
AIR 1962.Guj 235:3 Guj LR 438 we) 


J. S Bhatt, for Petitioner; A. 5 
Qureshi (for Nos. 1 to 3) and C. K. 
Takwani, Asstt. Govt. Pleader for 
Purnanand and Co., (for No. 4), for 
Respondents. 


ORDER :— 1-2. eseeene 
3. Mr. J. S. Bhatt, the learned advo- 


cate for the petitioner, firstly urged 
that the letter of resignation, Annex- 


ure D, was not tendered to the com- - 


petent authority and, therefore, the 
first part of Section 46 (1) was not 
complied with and so the resignation 


letter was no resignation letter at all. 


Under Section 46 (1), the Sarpanch may 
resign from his office by tendering his 
resignation in writing to the competent 
authority. This means and must mean 
that thé man must deliver either per- 
sonally or through any agent like post- 
office, the letter of resignation intend- 
ing it to reach the addressee. Letters of 
resignations are to be construed very 
strictly. 


4. A case analogous to the one on 
hand had arisen before the Division 
Bench of thig court in the Special Civil 
Application No. 487 of 1963 decided on 
6-9-1963 by the Division Bench con- 
sisting of Miabhoy and Mehta JJ. as 
they then were. In that case, the letter 
of resignation was addressed by the one- 
time president of the Ranpur Munici- 
pality to the Commissioner and a copy 
was endorsed.to the municipality. by 
him. As far as the resignation as the 
president was concerned, the Commis- 
sioner purported to accept the same, 
but with respect to his resignation as a 
councillor of the municipality, the Com- 
missioner thought that the matter Jay. 
within the powers- of the President. A 


2Jbtahimbhai' Nashirbhai 
question ¿arose as to -whether the said - 
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letter of resignation, copy of which was 
endorsed by this President. in his’ capa 
city -as ‘the -member to the- municipality 
and:not to the President of the munici# 
pality was valid resignation or not: 
The Division Bench in this ‘connection 
states as follows :— ? : 


“In our judgment, the arD 
contained in that section must also be 
strictly complied with. (It is to be noted 
that at the relevant time the munici- 
pality had come to be substituted by 
interim gram panchayat). It is the 
resignation of his membership of the 
interim gram panchayat that will 
sever the connection of a member ag 
a member with the interim gram 
panchayat and - not the resignation of 
any other office. If Narottamdas was 
intending to sever his tie with the ex- 
tinct municipality, then in our judg- 
ment having regard to the fact that the 
municipality was already extinct, such 
an attempt on his part was futile and 
ineffective - The essence of S. 46, 
sub-s. (3) of the Panchayats Act is that 
the member, in order to sever his conn- 
ection with the interim gram panchayat, 
must tender his resignation of that 
office. In our judgment, on the facts 
of the present case, such an event has 
not taken place.” 


ew attcene 


5. Mr. Quershi, the learned advocate 
for the contending respondents Nos. 1 to 
3 urged that in the routine course, the 
letter of resignation, Annexure A, was 
channelled by the respondent No. 5, to 
the respondent 6, who was the compe- 
tent authority, but when the law re- 
quires that the letter of resignation 
must be tendered to the competent 
authority, it is implicit that the same 
should be tendered either personally or 
through some agency to the competent 
authority. Had the letter, Annexure A, 
been containing a stipulation that if 
the Taluka Development Officer is not 
the competent authority, he may hand 
over the letter of resignation to the 
competent authority, the matter perhaps 
would-have been different. Here the neti- 
tioner submitted the letter, Annex. A, 
tothe Taluka Development Officer, thin- 
king that he is the person “competent 
to accept his resignation. In- this view 
of the matter, the impugned order, Ann- 
exure D, cannot be allowed to stand. 
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8. There is another reason also why 
the petition should be allowed. Under 
Section 46 (4) of the Act, “if any dis- 
pute regarding any resignation arises, 
it shall be referred for decision to such 
Officer as the State Government may by 
general or special order appoint in that 
behalf and the decision of such officer 
shall be finaL” The respondent No. 5, 


as the authority acting under Section 
46 (4), gava a decision and the Legis- 
lature has called it final. What is the 


import of the word "inal in a situation ` 


like the one on hand?, We have got the 
Full Bench decision of this High Court 
in the: case of Madhaji lLakhiram v. 
Mashrubhai Mahadevbhai Rabari 3Guj 
. LR 488: (AIR 1962 Guji 235). The Full 
Bench of this court in that case held, 
of course in-a case arising under Sec- 
tion 88-C of the Bombay Tenancy Act, 
that the word ‘final’ meant ‘not subject 
to appeal’ and ‘not being - subject to 
revision’. The decision under Section 
46 (4) of the Gujarat Panchayats Act 
is a judicial decision as would be the 
decision under Section 88-C of the 
Bombay Tenancy Act. When in a piece 
of legislation like the one on hand the 
Legislature says that a particular’ deci- 
sion shall be final, it fs to be under- 
stood to mean that for the purposes of 
that Act; it is to be treated as a closed 
chapter and it cannot be interfered 
with by any authority normally com- 
petent to exercise revisional or appel- 
late jurisdiction. 

7. Mr. Takwani, the learned Asstt. 
Government Pleader, in this connection 
invited my attention to the judgment of 
the Supreme Court, where, according 
to him, a different note has been struck. 
It is the case of Everest ‘Apartments 
Co-op. Housing Society Ltd. Bombay vV. 
State of Maharashtra, AIR 1966 SC 
1449. Even in that case, the Supreme 
Court stated as follows (at p. 1452) :— 


“The word - ‘final’ in this context 
means that the. order is not subject to 
an ordinary appeal or revision.” 

It, however, held that Section 154 of 
the Maharashtra Co-operative Societies 
Act, which gives an overall power to 
the Government for the purpose of 
superintendence, was' not intended to be 
hit by the provision of finality. This 
judgment of the Supreme Court, there- 
fore. can be referred to in support of 
this conclusion of mine, but to the 
extent it purports to support the sub- 
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mission of Mr. Takwani and also Mr. 
Qureshi, it is treated as peculiar to tha 
purpose of that Act, 

8. In above view of the matter and 
-on the two grounds set out above, the 





impugned order, Annexure D,, is set 
aside and the order, Annexure| C, is 
restored, Rule is accordingly | mada 
absolute with no -order as oe , 
Petition allowed, 
“AIR 1981 GUJARAT 199 
A M AHMADI, J. 

Hussens Hasanali Pulavwala,| Peti- 
tioner v, Sabbirbhai- Hasanali |Pulav- 


wala and others, Respondents, 
Civil Revn, Appln, No, 1569 of 1980, 
D/- 11-3-1981,* 
‘Evidence Act (1 of 1872), Jan 
137, 138 — Cross-examination — Right 
of adverse party —— Party shown 
defendant im plaint, supporting. ro 
tiffs case — Party not ‘being adverse 
party, cannot cross-examine plaintiit — 





Cross-examination of plaintiff b such 
Party initially. allowed — Co sub- 
sequently rectifying error ‘by ordering 
deletion of cross-examination in exer- 
cise of inherent powers: — Order is 
without jurisdictional error — Cannot 
be interfered in revision. AYR 1971 SC 
2324 and AIR 1973 SC 76, Foll, | (Civil 
P. C. (1908), Ss. 115, 151). (Paras 3, 7) 
Cases Referred : Chronologici Paes 
AIR 1973 SC 76:1973 Lab IC ‘6 
AIR 1971 SC 2324 : | | 6 

B. J. Shelat, for Petitioner: | D. K, 


Trivedi (for No. 1); F. A, Memon (for 
Nos, 2 to 4) and M. C. Patel (for No, 5). _ 
for Respondents, Respondent No, |.6 pre- 
sent in Person, ; 
ORDER :— The facts giving | rise to 
this revision application, briefly | stated, 
are that respondent No, 1 .filed an 
administration suit in the City Civil 
Court at Ahmedabad being Suit No. 262 
of 1978 for the administration| of the 
estate of deceased Sugarabu Kikabhai, 
In the said suit, he joined his step- 
brother Asgarali and step-sisters| Amina 
and Zenab as defendants Nos, 1, 2 and 3. 
These three defendants; filed (written 


“Against order of R. M. Christie, | Judge, 
Court No. 19, City: Civil | Court, 
Ahmedabad, D/- 18-9-1980, 
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statements at Exs. 25 and 26 contesting 
the suit. He also joined his true sisters 
Husena and Nafisa as defendants Nos, 
4 and 5 and they filed a supporting 
written statement Ex. 37. By -that writ- 
ten statement, they accepted the aver- 
ments made in the plaint as correct 
and prayed that the estate of the de- 
ceased may be administered. Defen- 
dant No, 6 Abbasbhai also filed a con- 
testing written statement to the suif, 
It appears that on the basis of the 
averments made in the pleadings of 
the parties, the issues were settled at: 
Ex. 42. The plaintiff thereafter entered 
- the witness-box and he was_examined- 
in-chief by his learned Advocate and 
thereafter at the request of defendant 
No. 1, the learned Advocate for de- 
fendants Nos. 2 and 3 was called upon 
- to cross-examine the plaintif. It is 
mecessary to point out that before the 
learned Advocate for the defendants 
Nos, 2 and 3 started to cross-examine 
the plaintiff, no request was made by 
defendants Nos, 4 and 5 who were 
_ Supporting the case of the plaintiff to 
permit them to put the questions to the 
plaintiff. The learned Advocate for de- 
fendants ` Nos, 2 and 3 cross-examined 
the plaintiff at length and thereafter 
at about 145 P.M, he left the Court 
room with the . permission -of the learn- 
ed Presiding Judge to offer his prayers, 
During his absence, it appears that the 
Court permitted the learned Advocate 
for defendants Nos, 4 and 5 to cross- 
examine the plaintiff. When the learned 
Advocate for the defendants Nos. .2 
and 3 returned to the Court room after 
offering prayers, he learnt from his 
junior Advocate who was taking notes 
that the learned Advocate for the de- 
. fendants Nos, 4 and 5 had  cross-exa- 
mined the plaintiff. Thereupon he gave, 
an application Ex. 67 for expunging the 
eross-examination of the plaintiff by the 
learned Advocate for defendants ‘Nos; 
4 and 5 on the ground that they had no 
right to cross-examine since they were 
supporting the case of the plaintiff, 
The learned trial Judge considered the 
submissions made in this behalf and by 
his. detalled order dated 18th September, 
1980 directed that the cross-examina- 
tion undertaken on behalf of the sup- 
porting defendants. Nos, 4 and 5 as re- 
corded in paragraph 12 of the deposi 
tion of the plaintiff should be deleted as 
defendants Nos, 4 and 5 had no righ$ 
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to cross-examine the plaintiff since they 
were not adverse parties, It is this 
order which is challenged by defen- 
dant No. 4 in this revision application, 


2.. Section 137 of the Evidence Act 
defines 'Examination-in-Chief as exam- 
ination of-a witness by the party who 
calls him for giving evidence, The exam- 
ination of that witness by the ad- 
verse party is called ‘cross-examination’ 
The examination of that witness sub- 
sequent to the cross-examination, by 
the party who called him is called ‘re- 
examination’, Section 138 then lays 
down the order of examination and 
provides that a witness shall be first 
examined-in-chief, then (if the ad- 
verse party so desires) cross-examined, 
and then (if the © party. calling him so 
desires) re-examined. The examination- 
in-chief and cross-examination must 
relate to relevant facts, The cross- 
examination need not be confined to 
facts to which the witness testified on 
his examination-in-chief, The re-exam- 
ination shall be directed to the ex- 
planation of matters referred to in 
cross-examination; and if new matter is, 
by permission of the Court, introduced 
in re-examination, the adverse party 
may further cross-examine upon that 
matter. Section 142 next provides that 
leading questions must - not, if objected to 
by the adverse party, be asked in an 
examination-in-chief or in re-examina- 
tion except with the permission of the 
Court, According to Section 143, leading 
questions may however be asked in 
cross-examination; According to Sec- 
tion -154, it is open to . the Court to 
permit -the person’ who calls: a witness 
to put any questiong to him which 
might be put in cross-examination by 
the adverse party, Section 155 next 
provides that the credit of a witness 
may be impeached by the adverse party, 
or, with the consent of the Court, by 
the party who calls him in the manner 
set out in clauses (1) to (4) thereof. 


3. It would appear from the scheme 


_ of the aforesaid -provisions of the Evi- 


dence. Act that in order cross- 
examine a witness, it must be shown. that 
the party seeking  cross-examination is 
an ‘adverse party’, Merely because a 


- party is shown: as a defendant in . the 


cause title of the plaint, that party 


cannot be styled as an adverse party, 
unless if is further shown that tha 


i 


i 
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party is-a contesting -party in- the sensé 
that He disputes the čase put up by the 
plaintiff in: the plaint: If a party ac- 
cepts the plaintiff's case, there is no 
contest between the plaintiff and that 
party and" ‘such a defendant cannot be 
styled’ as’ an ‘adversé’ party’ and would, 
therefore, not be entitled ‘to cross- 
examine the plaintiff, In the instant case; 
it is Clear from the written ‘statement 
filed by deferidants Nos. 4 and 5 that 
they wholly supported the plaintiffs 
ċase and -prayed that the estate of the 
déteased be administered as desired by 
the plaintiff. Such persons cannot be 
said to be “advérse parties merely be- 
cause they appear to be pro forma de- 
féndants ` in the cause title of the plaint. 


4. In the instant case, the learned 
trial -Judge -permitted the learned 
Advocate for defendants: Nos.-4 and 5 to 
cross-examine the plaintiff in the. ab- 
sence of the learned Advocate for defen- 
dants: Nos. 2-and 3 who had left the. 
Court room with the leave of the - lear- 
ned Judge for offering prayers. Defen- 
dants - Nos: 4 and - 5 had no right to 
cross-examine- the plaintiff since they 
were not- adverse parties. It was. open 
to-the learned Advocate for defendants 
Nos: 4 and 5 to seek the- permission 
of the Court before the cross-examina- 
tion of the plaintiff began to put ques- 
tions, but-‘ne such request was made 
at- that- stage. The learned Advocate 
for defendants Nos. 2 and 3 was al- 
lowed to- cross-examine the plaintiff 
and it was only after he had left the 
Court room that the learned Advocate 
for defendants Nos. 4 and 5 began to 


cross-examine the plaintiff as ‘if - they 
were adverse parties. When: the atten- 
tion of the learned trial Judge was 


drawn to the fact that defendants Nos. 
4-‘and 5 had no right to cross-examine 
the plaintiff as they’ were supporting 
the case set up by the plaintiff-in the 
plaint, the learned trial Judge rectified 
his error by directing deletion of the 
eross-examination of the plaintiff by the 
learned Advocate ‘for defendants Nos. 
4 and 5. It is, ‘therefore, clear..from the 
above facts that the learned trial Judge 
in exercise of his inherent pdéwers right- 
ly directed” that `` paragraph 12 of the 
deposition ofthe plaintiff’ containing the 
answers given by the plaintiff- on . cross- 
examination by ‘the--! learned Advocate 
for..defendants Nos. 4 and 5 should, be 


- deleted and should not be taken inte 
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consideration as soon as- the error ~com- 
mitted by him in permitting! Cross- 
examination at the instance of the said’ 
defendants was brought to his notice, 
5. In these circumstances, the! ques- 
tion which arises for. consideration is. 
whether this Court . should exercise 
revisional :jurisdiction. on the -plea that 
there is no provision in. law for! delet- 
ing evidence which has already] been 
recorded. , I oe, OM 
6. The scope of Section 115 | of the 
Code of Civil -Procedure was -consider- 
ed by the Supreme Court in D) L. F 
Housing and .Gonstruction Co. Œ) Ltd. 
v. Sarup Singh, :AIR .1971 SC| 2324 
After reviewing :the case law. o the 
subject, their Lordships of the Supreme 
Court observed as under in parenrapheg 
of the judgment: 
“The position thus seems to be! firmly 
established that while exercising the 
jurisdiction under Section 115, it|is not 
competent to the High Court to correct 
errors of fact however gross or even 
errors of law unless the said | errors 
have relation to the jurisdiction of the 
Court to'try the dispute itself.” 
Again, in The Managing Director (MIG), 
Hindustan Aeronautics Ltd., Balanagar, 
Hyderabad v. Ajit Prasad Tarway, AIR 
1973 SC 76, their Lordships of the 
Supreme Court observed that the order 
of the appellate Court may ‘be’ right or 
wrong; may be in accordance with law 
or may not be in accordance with law; 
but if it ‘has jurisdiction to make that 
order, the High Court in exercise of 
jurisdiction under Section 115 of the 
Code is not entitled to ‘interfere with 
such an order. 








7. In view of the above pronounce- 
ments of the Supreme Court, it is obvi- 
ous that this Court will not be entitled 
to interfere with the order passed by 
the trial Court in exercise of its jur-. 
isdiction under Section 115 of the Code 
unless it is shown that the trial) Court 
has committed a jurisdictional error in 
passing the impugned order. Now, the 

impugned order passed by the learned 
trial Judge is, in the circumstances of 
the case, just and proper because de- 
fendants Nos. 4 and 5 not. being ad- 
verse parties had no right to | cross- 
examine the ~‘pldintiff. To redress a 
wrong, 'in the absence ‘of any provision 
to the contrary in the:Code, the, Court 
had. inherent -jurisdiction under. Sec- 
tion 151 of the Code to pass the, im- 
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pugned .'order. IT; therefore: -refuse to 
entertain this revision. application. 


_ 8. The revision „application, there- 
fore, fails and is . Rule is 
discharged with no order as to costs, 


Stay vacated. 
Revision dismissed. 
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Baviibhai Morarbhai, Petitioner v; 
Jagubhai Fakirbhai, Respondent. 

Spl. Civil Appln. No. 589 of 
D/- 22-1-1981. r 

(A) Bombay Tenancy and Agricul- 
tural Lands Act (67 of 1948), Sec. 84 — 
Bombay Land Revenue Code (1879), 
Section 79-A Assistant Collector 
exercising power under Section 84 of 
Act and under Section 79-A of Code 
are different characters Assistant 
Collector exercising jurisdiction under 
Section 84 — Not competent to act 
under Land Revenue Code. (Para 2) 

(B) Bombay Tenancy and Agricul- 
tural Lands Act (67 of 1948), S. 84 (c) 
— Applicability — Application under 
for eviction of respondent by alleging 
him to be trespasser — Section 84 (c) 
excluding later part of itis attracted. 


Clause (c) of Section 84 would be 
clearly attracted in a case where the 
petitioner-person claiming to be owner 
of the land specifically alleged in his 
: application that the respondent was a 
trespasser who had no right to the 
use and occupation of the land alleged 
to be encroached upon. When the peti- 
tioner alleged that the respondent had- 
no right whatsoever, it was implicit in 
his contention that the respondent was 
not entitled to the use and occupation 
of the land under any provisions of the 
Act. The facts as stated in the applica- 
' tion under Section 84 clearly made out 
a prima facie case under Section 84. 
There could not be any need for peti- 
tioner to claim protection under the 
Act to attract Section 84 as it deals 
with allegations against opponents and 
not with basis of claim of a person who 
files application. But, as the respondent 
is branded as trespasser, the provi- 
sions of the Act do not provide eviction 
of such persons. (1958) -60 Bom LR 1119 
Distinguished. (Paras 6. 7) 
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Cases Referred: Chronological Paras 
(1969) 7i Bom LR 523 ` © 


` (1958) 60 Bom LR 1119 7 


A, H. Mehta, for Petitioner: 
Patel, for Respondent. 


ORDER :— This is.a petition filed by 
one Mr. Bavjibhai Morarbhai. An ap- 
plication was filed by this petitioner. 
under Section 84 of the Bombay Ten- 
ancy and Agricultural Lands Act (the 
“Act”, in short) before the Assistant 
Collector. The learned Assistant Col- 
lector held that the application under 
Section 84 of the Act was not com- 
petent and so it was liable to be re- 
jected. The Assistant Collector who is 
also simultaneously dn officer exercising 
jurisdiction under Section 79-A of the 
Bombay Land Revenue Code, 1879 
(the “Code”, for short) tried to pass an 
order of eviction against the opponent 
on the ground that the land was new 
tenure land in the hands of the appli- 
cant, the present petitioner, and that 
the opponent could not get into pos- 
session, The Assistant Collector, 
therefore, passed the order of eviction 
under the code. , 


` 2. Being aggrieved by the afore- 
said order of the Assistant Collector, 
which is at Annexure “A” to the peti- 
tion, the opponent Mr. Jagubhai 
Fakirbhai who was ordered to be sum- 
marily evicted under the rules of the 
Code, filed the Revision No. TEM. BS. 
61 of 1978. The Gujarat Revenue Tri- 
bunal agreed with the Assistant Col- 
lector that Section 84 of the Act was 
not attracted and so the learned Mem- 
ber of the Gujarat Revenue Tribunal 
confirmed that part of the order of the 
Assistant Collector. The Revenue Tri- 
bunal. however, rightly remarked that 
the Assistant Collector | exercising 
powers under Section 84 of the Act 
and the Assistant Collector exercising 
powers under the Land Revenue Code 
are different characters and that while 
exercising jurisdiction under Section 84 
of the Act, the Assistant Collector was 
not competent to Act under the Land 
Revenue -Code. The Land Revenue Tri- 
bunal, therefore, allowed the revision 
application and set aside the order of 
summary eviction passed by the Assis- 
tant Collector.. Being aggrieved by the 
said order of the Gujarat Revenue Tri 
bunal, the original applicant under. Sec- 


J. M. 


194 Guj. 


-under Article 227 of the Constitution 
of India. 


+3 Both the authorities below, . name- 
ly, the Assistant Collector ` ~ and the 
Member, Gujarat Revenue Tribunal, 
have ‘held that the application ` under 


Section 84° of the Act was not compe 
tent. It was ` the say of the petitioner ` 


in his ‘application under: the- Act -that 
he was the owner of the land and that 
the present respondent had, as a rank 
trespasser; effected his entry into “some 
parts of the two survey” numbers’ in- 
volved and- therefore -he was liable to 
be summarily‘ evicted. Becton 84 of the 
Act is- quoted - ‘below. - 


- eg4. Any- person ‘urlauthorisediy oc- 
cupving or wrongfully in possession of 
any land —- 


(a) the transfer or seated of 
which either by the act of parties or 
by the .operation. of law is. invalid 


under the provisions of, this Act. 

-(b) the management; of ; which. has 
been, assumed. under the said provisions, 
or- 

(co) to the use and Gan! of 
which he is got entitled under the said 
provisions ` _and ‘the™ said provisions do 
not provide ‘for’ the eviction © “of. such 
persons may . summarily evicted by 
the Collector.” 5 


A Mr.. An E: Mehta, the learned 
advocate “appearing for the. petitioner; 


urged -that-the .averments made’ by the 


applicant -in the petition squarely de- 
cided the question of jurisdiction. ~ The 
petitioner in ithat application had alleg- 
ed that. the. respondent: 
orisedly - occupying -or was: in possession 
of the land and the was. the-rank: tres- 
passer, that..he has no right -to' the: use 
‘and occupation .of the land obviously 
because ‘no’ provision. -of.-the - Act -recog- 
nises. the right of such. rank: trespassers 
and that. the. Act was. silent: about the 
eviction. of such -persons. from the . agri- 
cultural . lands. . In. other words, Clause 
(cF of the. canal ae ‘of the. aet -was 
invoked; >v: 

<5. The- ‘Assistant’. “Collector kanai 
that the unauthorised occupation in the 
preserit case did- not fall - within’. the 
purview of the “Tenancy” Act“ as ‘the 


lands, it appears; ` ‘were -not “granted 
under the `provisions “of-the Tenancy 
Act’ The ‘Revenue’ Tribunal . also 


_ thought that the unauthorised occupa- 


Baviibhai Morarbhai v. Jagubhai Fakirbhat ——: A. 
tion. 84 of the Act has moved this Court. 


_ the Act, 


Was unauth- 
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tion alleged in this: case. did not fall 
within the purview of the -Tenancy Act 
and therefore the application | under 
Section 84 of the Act could. not be 
granted.. Why. the application ae not 
fall within the purview of ion 84 
of the Act was not elaborated by the 
Tribunal. It is, therefore,’ assumed that 
like the Assistant Collector, the TARY 
Member ‘of the Tribunal ‘also thought 
that the man claiming must have his 
right recognised by the provisions of 
It is. this misreading of Sec- 
tion 84 of the Act. that ‘has aimee 
the present petition, `. 


6 It is to be ` TEN SE hye ‘the 
outset that ‘the Bombay | Tenancy Act, 
though _ primarily intended to govern 
the rélationship of landlords and ten- 
ants was not confined to only that field. 


“It dealt with many other ma ‘In 


order’ to see that the agricultural 
are put to ‘optimum use, other 
siong ‘are ‘inserted’ in ‘the Bomb Ten- 
ancy ‘Act like those ’ of ‘mans ent of. 
agricultural- lands - ‘and | also ~ summary 
eviction contemplated ‘by Section’ 84 of 
the “Bombay “-Tenancy~ Act: 'In order to 
see - that the agricultural’ lands- pare not, 
wasted by’ -trespassers to; the’ detriment 
of: agricultural : “produces” “whieh ` are 
very essential for- the common |good, a 
speedy remedy:is provided- by | Sec. 84 
of.the Act. In.-my. view,,,. clause} -- (c) of 
Section 84 of the Act will „be: clearly 
attracted in this- case. The. . petitioner 
specifically alleged - .in his - application 
that - the respondent . WaS a. 

who had no. right to. the use. 

pation .of the -land : alleged ` to: 
croached upon.. When. ithe: , petitioner 
alleged that, the respondéit-. had -no right 
whatsoever, it was. implicit inthis con- 
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tention that the respondent p-was. not 
entitled to the use and ' occupation of 
the land under.. any provisio: _of the 


Act. , The. facts as stated betes appli- 


clearly . “made. outa prima | fac 
under Section: 84 of: the Act. 
authorities. . - below - : were;. - 


Mr.. J. M Patel,. the learned aroen: 
appearing for the -respondent, 
urged that Section. . 84 ‘could 
called in aid unless the petitione 
ed some protection. under the enancy 
Act. This is not’ fhe ‘correct reading of 
the law. Section 84: of the Act ios not 
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deal with the basis of claim of a per- 
son who files the application. . All it - 
deals with is the allegation against the 
opponents, Mr, Patel „also“ urged | ‘that’ in 
this ` case the respondent, . was claiming 
title to, the property’ and ‘when compli= 
cated ‘questions of: ‘title were’ involved, 


the Assistant Collector exércising jur- - 


isdiction under Section 84-of ‘the: ` Act 
would be quite’ .within -his powers to 
refuse to exercise: his jurisdiction under 
Section 84 of the Act which: is. other- 
wise discretionary. - The argument. of 
Mr. Patel is: like puttiñg . the cart: be- 
fore the horse. Before the ‘trial actual- 
ly preceeded and came to -be dealt with 
and decided on merits, the authorities 
below dismissed. the - application -omw a 
technical’: plea::of: incompetence of the - 
application. So. the only question that I 
am required to decide:‘is whether: the 
application falls. under Section: 84.of 
the Act or not. on. the _ basis. of... the 
pleadings :of the.-petition:: In my. > view 
the clear finding ir: “this rogata 1 WaR 
I have. stated above ~ 


q. This - question - “had Beisel aguar 
before the Division Bench of: the Bom- 
bay High Court in the case of Mallasha 
Sayabanna -Mangonda v. Khadir Ajam 
Aherwadi,.-reported..in (1969)..71 Bom 
LR 523, After- citing. the - earlier. ` Divi- 
sion Bench judgments of: the Bombay 
High Court, the Division Bench. held 
that :in a case like the. one on: hand 
that: Section 84 of the Act -would be 
“squarely attracted:; Mr. Patel for . the 
respondent had,: in ‘this connection, relied 
‘upon the judgment of -another -earlier 
Division Bench of. - the. Bombay High 
Court in the case of Suleman Hasham 
v. Keashiram Bhau, | reported: in. (1958) 
60 Bom LR 1119.. This case. was - -consi- 
dered by the very High Court --in. the 
abovementioned ~Mallasha *Sayabanna’s 
case (supra). In that:- case the Court 
held. that a Collector under: summary 

proceedings under Section 84 of the. Act 
could not decide, questions. of title in 
relation to the,land in dispute. -This 
proposition was not, called, in question. 
Tf after,.the evidence was laid -before 
him, the Collector. or. the. Assistant. Col- 
lector . exercising | jurisdiction -under 
Section 84 of the. Act finds that there 
have arisen complicated . . questions, of 
title, he may drop the. proceedings - at 
that stage. The application of the appli- 
cant under . Section- 84 of the Act has 
not been rejected on this ground but it 
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has been rejected -only on the ground 
that~the Court had no jurisdiction. In 
my view,,, this case falls squarely. with- 
in Section 84,, clause: (c) of.the Act. The 
respondent, as alleged :-by the petitioner, 
is unauthorisedly,.and, wrongly in pos- 
session. of “the land ‘in question. The 
petitioner “has ‘also alleged that the re- 
spondent is not entitled. to` the ‘use and 
occupation of the land under the provi- 
sions of the Act because, he is branded 
as.a trespasser and we can take judicial] 
notice of the fact that in the set of 
allegations of this type, _the provisions 
of the Bombay . Tenancy ‘Act do not 
provide for the eviction of such persons. 
When no right. is. attributed or claimed 
by the. _respondent under ‘the. provi- 
sions’ of. the Bombay Tenancy Act, it 
can well be said that the” later part of 
-Section ~ 84 ` ‘clause (c) will not- at all: be 
attracted. ` 3 


8 In above view of. the “matter, I ` 
allow this application by setting aside 
the -orders -at Annexures “A” and “B” 
passed by the Assistant Collector and 
the Member,.. Gujarat. Reyenue. Tribunal 
respectively, and, remand. the proceed- 
ings under Section 84. of the Act to the 
original Court for its. decision in ac- 
cordance with law, Both. the learned 
advocates . have, agreed that. in, the facts 
-and circumstances of the case the par- 
ties` should. _be allowed to engage advo- 
cates. at. the stage of trial. The request 
is- ex -facie reasonable, .and, I am . sure, 
before the Trial ` Auth- 
ority, it will be. duly considered. “The 
petition 18 accordingly , owed. Rule is 
accordingly . made absolute „with ‘no 
vee as to costs... 6 

Petition allowed. 
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- A. N., SURTI, J. 

‘Kalidas Karsanbhai Chavda, : Petitioner 
v. Returning Officer, - Vadodara Jila. 
-Panchayat Btechons ‘and another, . Re- 
‘spondents. : 


‘Spl Civil Appir. No: 95 of 1981, Di- 
5-2-1981. ` 


. -Gujarat Panan “Act (6 of 1962) 
S.. 323 = -Gujrat Taluka and pia! 
Panchayat Election Rules 1975, Rr. 
and 15 — Submission of- es 
paper — Name of Scheduled Caste’ ‘to 
which -eandidate belonged not ‘menticn- 
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Rejection of form is illegal — Writ 
petition is maintainable and alternative 
remedy would not be'a bar. (Constitu- 
tion of India, Art, 226). 

‘Where in a nomination form the can- 
didate does not mention the name of the 
Scheduled caste to which he belonged, 
it is only a technical error not of sub- 
stantial character. The Returning Off- 
cer fails to discharge his function if he 
does not make a summary inquiry under 
R. 15 even when the attention of the Re- 
turning Officer is drawn to the fact. 
In rejecting the nomination form on 
that ground he commits -a manifest error 
of law and a writ petition is maintain- 
able. -The remedy under the. Act would 
not be a bar. | (Para 15) 

The right to contest the election is an 
extremely valuable right, and. such a 
right cannot be denied to any citizen 
particularly when the Returning Officer 
failed to discharge his statutory func- 
tions as provided in Rule 15 (2) of the 
Rules.. It may be emphasised that there 
were only two contesting candidates for 
the election in question and the con- 
testing candidate knew very well the 
caste to which the petitioner belongs. 
Under the circumstances, as the peti- 
tioner committed an unfortunate error 
amounting to a technical defect not of 
a substantial character, the Returning 
Officer was not at all justified in reject- 

ing the nomination paper. (Para 10) 

Either the Act or the Rules do not 
contemplate any statutory obligation on 
the petitioner to mention the name of 
the scheduled caste to which he belongs. 
in spite of the fact that such a provi- 
sion is specifically made in the Repre- 
sentation of the People Act, 1951. This 
shows conscious and ‘deliberate depar- 
ture on the part of the legislature not 
to make such provisions under the 
Gujarat Panchayats Act or the Rules 
framed thereunder. Thus this is a fit 
case where the petitioner was justified 
in rushing up to the High Court under 
Article 226 of the Constitution. parti- 
cularly when his right to contest the 
os is denied under the circumstan- 


(Para 15) 
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H. M. Mehta with H. J. De T for 
Petitioner: K. J. Vaidya, Asstt, | Govt. 
Pleader for M/s. Purnanand & Co. 
citors, (for No. 1) and J. G. Shah, 
No. 2) for Respondents. 


ORDER :— The petitioner. Kalidas 
Karsandas Chavda residing at | village 
Anguthan, Taluka Dabhoi, district Vado- 
dara was aggrieved by the order passed 
by respondent No. 1—the Returning Off- 
cer, who rejected his nomination paper 
for the election to be held of the con- 
cerned Panchayat. For the eleétion in 
auestion, the nomination papers were to 
be filled in by the contesting Sunny ot 

r 


Soli- 
‘(for 


by January 5, 1981, and the scrutiny of 
the nomination papers was to take place 
on January 6, 1981. 

2. It is the grievance: of the peti- 
tioner, that his nomination paper was 
rejected on the ground ‘of omission to 
mention the name of the scheduled caste 
to which he belongs.. It may be noted 
at this stage, that at the relevant time. 
there were only two contesting candi- 
dates, and as the nomination paper of 
the petitioner was rejected) on the 
ground of omission to mention the name 
of the scheduled caste, respondent No. 2 
Shri Nathabhai Maviibhai Parmar was 
declared elected as an uncontested can- 
didate. 


3. It is under these cire sstances, 
that the petitioner was aggrieved by the 
impugned order or action taken) by the 


Returning Officer and has filed the pre- 
sent petition under Article 226 of the 
Constitution. In essence and substance, 
provi- 
sions of Section 33 (2) of the | Repre- 
sentation of the People Act, 1951, and 
followed the reported decision of the 
Supreme Court in V. V. Giri v. D. S. 
Dora, AIR 1959 SC 1318. 

4. At the time of the hearing of the 
present petition, Mr. Mehta, the learn- 
ed advocate for the petitioner strongly 
urged before me, that in the instant 
case. there is no provision in the 
rat Panchayats Act, 1961. which 
yides a statutory obligation on the con~ 
testing candidate to mention the name 
of the scheduled caste in the nomina- 
tion paper which he fills in. He also 
urged before me, that: even the plain 
reading of the rules framed under the 
that no 
such obligation is imposed on thé cot- 
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testing candidate to mention in the 
nomination paper the name of the sche- 
duled caste to which he belongs. It may 
be noted at this stage, that it was an 
admitted fact in course of the entire 
hearing of the petition before me. that 
the petitioner belongs to the scheduled 
caste and on that point there was no 
opposition before me. 

5. Rule 12 of the Gujarat Taluka and 
District Panchayat Election Rules, 1975 
(hereinafter referred to as ‘the Rules”) 
provides as follows :— 

“12. Presentation of nomination papers 
and requirements for a valid nomina- 
tion.~— 

(1) Nomination paper in Form-5 
shall be supplied by the Returning Offi- 
cer to any person asking the same. 

(2) On or before the date appointed 
for making nomination under clause (a) 
of sub-rule (2), of Rule 9, each candi- 
date shall either in person or by his 
proposer, between the hours of eleven 
O’clock in the fore-noon and three 
O’clock in the afternoon deliver to the 
Returning Officer at the place specified 
in this behalf in the notice issued under 
Rule 10. a nomination paper completed 
in the form specified in sub-rule (1) and 
signed by the candidate and by a voter 
of the electoral division as proposer. 

‘Provided that no nomination paper 
shall be delivered to the Returning 
Officer on a day which is public holi- 
day : 

- , Provided further that no paper pur- 

porting to be a nomination paper of a 
candidate which is— 

(a) to (c) 

(3) On the. presentation of a nomina- 
tion paper the Returning Officer shall 
satisfy himself that the name and num- 
bers in the list of voters of the candi- 
dates and his proposer as entered in 
the nomination paper. are the same as 
those entered in the list of voters,- and 
if not, invite the attention of the can- 
didate or proposer as the case may be. 
to this defect : 


Provided that the Returning Officer 


shall permit any clerical or technical 
error in the nomination paper in regard 
to the said namés or numbers to be- cor- 
rected in order to bring them in con- 
formity with the corresponding entries 
. 6. Rule 15 of the aforesaid Rules 
provides as under: ` mi 
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"15. Scrutiny. of nomination- papers.— 
€) On the date fixed for the scrutiny of 
nominations . under clause (b) of sub- 
rule. (2) of. Rule 9, the candidates, their 
election agents, one proposer of each 
candidate and one other person duly 
authorised in writing by each candidate; 
but no other. person, may attend at, 
such time and place as the Returning 
Officer may appoint and the Returning 
Officer shall give them all reasonable 
facilities for examining the nomination 
which have . 
been delivered other than those which 
have been rejected by the Returning 
Officer under the proviso to sub-rule (2) 
or under sub-rule (6) of Rule 12 


(2) The Returning Officer: shall then 
examine the nomination papers and shall 
decide all objections which may be made 
to any nomination and may. either on 
such objection or on his own motion, 
after such summary inquiry. if any. as 
he thinks necessary, reject any nomina- 
tion paper on any of the following 
grounds. 

(a) that on the date fixed for scrutiny 
of nominations the candidate is either 
not qualified or disqualified for being 
chosen to fill the seat under the Act: or 

(b) that the proposer is disqualified 
from subscribing a nomination paper: or 

(c) that there has been a failure to 
comply with any of the provisions of 
these rules: or 


(d) that the candidate or the pro- 
poser is not identical with the person 
whose electoral number is given in the 
nomination paper as number of such 
candidate or proposer, as the case may 
be: or 

(e) that the signature of the candi- 
date or any proposer on the nomination 
paper is not genuine or ‘has been ob- 
tained by “fraud. ` 

(3) . 

(4) The Returning Officer shall not 
reject any nomination paper on the 
ground of any technical defect which is 
not of a substantial character....,........ 


7. In view of the aforesaid provi- 
sions contained in the Rules, Mr. Mehta 
strongly urged before me, that in the 
instant case, there was a technical de- 
fect in the nomination form. The peti- 
tioner did not mention the name of 
the scheduled caste to which he belongs. 
and at the same time. the,- Returning 
Officer had not drawn the attention -of 
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the petitioner to the said technical de- 
fect. - Had the Returning Officer drawn 
the attention of :ithe. petitioner to such 
a technical: defect, be: would: not have 
lost his vital right of contesting: the-elec- 
tion in question. ` Mr. Mehta also em- 
phasised the fact. that Rule 15 (2) of 
the Rules in terms -provides that the 
Returning Officer should ° have directed 
the necessary summary- inquiry: by 
drawing: the attention of the petitioner, 
that he-had failed to mention the name 
of the scheduled caste to which he be- 
longs, and as the Returning Officer did 
not direct . any such inquiry on that 
count as ‘mandatorily' provided, there 


was no ‘justification at all for the Re 


turning Officer to reject the nomination 

paper. .Mr. Mehta also. urged. that, the 

_ mere ‘non-mention of the. scheduled. 
caste to. which the petitioner belongs is 

obviously and patently.a technical error 

or a defect and the same is not of a sub- 


stantial -character, Mr. . Mehta ` also, 


urged that.. even after the - . Returning 

Officer noticed the aforesaid. technical 
` defect, it, was not at. all necessary . -for 
him to. reject the ‘nomination. paper. .He 
urged, that as a matter of fact, : no sum- 
mary inquiry was held. by the Return- 
ing Officer as contemplated by Rule 15 
{2j of the Rules, and ag the Returning 
Officer failed to, discharge a vital statu- 


tory function,’ the Returning Officer was , 
‘reiécting the ‘nomination f 


not justified in 
paper. 


8. Mr. ‘Mehta invited. ‘my | pipe 
to thé reported decision of this Court in 
Kanchanbhai v..Maneklal, (1965). 6 Gui 
LR 200: (AIR 1966-Guj 19). In the arse 
case. this Court had taken 


' view. that where the .question as to hos R 


existence of an alternative remedy was 
. a highly debatable, one, ‘it would not 

be right to refuse relief to, the petitioner 
if they were otherwise entitled to the 
same, 


9. Mr. Mehta. daet SEIN on. “the 
said decision in. order to substantiate 
his point, that this was a fit case, where 
the petitioner. has filed the , petition 
under Article 226 of the Constitution’ in 
‘this Court. He also urged. that. in a 
democratic. set-up . the right to contest 


the election is an extremely. valuable , 


right, and if the, ‘Returning Officer Has 
failed to discharge ‘his statutory function 
as provided in Rule. 15 (2) of the Rules. 
this Court must necessarily grant -the 
adequate -relief to the petitioner, parti- 
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ALB 
cularly. when the existance ‘of the alter- 
native remedy was a highly debatable 





ene (vide: Kanchanbhai’s case, | (1965): 
6 Gui LR 208 : {AiR 1966 Gui J9. 

10. There is “iot. ol. ; aubstan ~ and 
force ‘in: the. submission“! made Mr; 
Mehta. This isa clear case- where 
the Returning -Officer had not arg- 
éd his. function. as contemp}: by 
Ride 15: (2), When -the turning 


Officer examined the- nomination | papers. 
he should have noticed ithe resaid 
technical. defect, in the nomination: paper. 
particularly in view of the . . objection 
from respondent No. 2, that the peti- 
tioner, had . not mentioned the e of 
the scheduled . caste ‘to. which. he belans 
in the nomination. paper. | When | such a 
pointed attention was drawn of ths Re- 


turning’ Officer by the cont ` candi- 
date, was it not the ‘duty ‘of the eturn- 
ing Officer to make the y ine 
quiry ? Was it not the duty an d the sta- 
tutory function of the “Ret a Ofi- 


cer to draw the attention of the’ peti- 
tioner, that the nétitioner' had nat men- 
tioned in the nomination paper that he. 
belongs to a particular scheduled! caste ? 
In any event, in my: view! having| regard 
to, the fact and `  circimmstarices of the 
case, the aforesaid’ technical error ` was 
not of a substantial character. “He mere- 
ly omitted to mention thé, namelof the 
scheduled. caste to. which’ lie belongs, and 
such a technical error in the t in- 
terest and furtherance of the denhocratic 
set up ‘at ‘all levels in our’ country should 
not defeat the right-of the petitioner to 
contest the election. Asi stated | above. 
the right to contest. the' election is an 
extremely . valuable right, and puch a 
right cannot be. denied to. any citizen 
particularly: when. the Returning | Officer 
failed: to discharge. his statutory func- 
tions as provided-in Rule, 15 (2)|of the 
Rules. - It - may.. be. „emphasised - at this 
stage, -that there were only: two contest- 
ing candidates: for the election in .ques- 
tion” It may be equally; emphasised. 
that the contesting candidate knew ‘very 
well the caste to which the | pe tioner 
belongs... It may be’ equally emphasised 
that either the Act or the rules’ amed 
thereunder ` do not ‘provide by 
a statutory ‘obligation on the: pe itioner 
to mention the’ name- of 'the scheduled 
caste to which he belongs. ta the 








circumstances. I am inclined to the 
itted 
an unfortunate error pi to a 
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technical . defect © not of a@ ‘substantial 
character, ‘the - ‘Returning Officer -was not 
at all justified in rejecting: the nomina- 
tion paper of the petitioner, particularly 
when he did not direct any. ‘summary 
inquiry as ie eee in: Ra T kag of 
the Rules, py ag 

oie But Mr. J. G Shah, the amei 
advocate for respondent No. 2. very 
vehemently resisted . the submissions 
made by Mr.. Mehta, and in substance. 
Mr. Shah urged. the folowing points 
for my consideration :— . - 


(1) Sie vial te Gatadt tha easton 
in the present’ case is conferred by 4 
statute, and if that right is denied by 
the Returning Officer, it would be open 
to the petitioner to proceed’ in’ accor- 
dance with Section 24 of the Act which 
provides for the determination of “vali- 
dity of election by making a necessary 
application to ‘the Civil Judge-as pro- 
vided in the Section. In substance, in 
this behalf, the submission of Mr. Shah 
was, that as the Act provides for an 
alternative remedy to challenge’ the 
legality of the election, it. would not be 
proper for me to ‘exercise ‘my discretion 
and powers under Article 226 of the 


Constitution and ta permit the petitioner - 


to ventilate his atievance | in this Court: 


(2) That the petitioner -- tailed to 
point out any. clear or substantial error 
in law. so as to-justify -any interference 
. With the impugned. order passed by the 
Returning Officer, - ; 


2. Incidentally, it may. be ‘mention: 


that Form 5 as mentioned in Rule 12 
of the Rules contains first a form in 
which nomination paper is to be filled 
in and the same .form. also mentions the 
particulars required to be filled in by 
the petitioner or .the concerned candi- 
date, The said form also contains the 
type of the declaration to be “made by 
the member of the scheduled caste -or 
scheduled . tribe candidate, In. sub- 
stance, in this behalf Mr. Shah’s sub- 
mission before me. .was,:: that, as. there 
was’ failure to make .the~ declaration as 
provided in Form 5, the petitioner com- 
mitted an error ‘of a substantial nature 
-by not complying © with the - require- 
ments of the said Form. 5. which | is 
having statutory -force, and ‘hence the 
Returning Officer was justified in treat- 


ing the’ said error or a defect of & sub- 


stantial character. ` 
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ER Wik respect, it is not possible 
for me fo agree or accept any ‘of the 
submissions: made by Mr Shah. 

“14, As. observed’ in” Kanchanbhai's 
case (AIR 1966. Gui T9) (supra) at` page 
215 (of Guj ER) : (at. p: 28 of AIR) the. 
question as. fo the existence of the al- 
ternative remedy was a highly debatable 
ane. and that being: so. this Court’ did 
fake the. view in the afdresaid case that 
reliefs should be- granted to the _. peti- 
tioners if they” are, otherwise entitled to 
the same. ._ 


ae (see Moreover.. 7 ant.. E E enba 
any doubt, that .im the instant case. the- 
petitioner who had a valuable right to 
contest ithe :elecfior was denied . the 


-right to comtest the -election om account. 


of the aforesaid technical defect, which 
is nof. of :@ substantial. character. As 
mentioned above.:F am. convinced beyond 


any--doubt, that im. the instant case. an 


objection was raised by the constesting 
réspondent.om the ground of the petiti- 
ener not having mentioned the name: of 
the scheduled -caste fo which he belongs. - 
H was at this stage. that it. was- the 
fonction ‘amd. obligation of the Return- 
inquiry as -provided: im: Rule -15 (2) of 
the Rules... The Returning Officer did 
not directi:any summary. inauiry as- eon- 
templated under ‘the rules... When. the 
contesting candidate im terms- drew the- 
attention. of the Returning Officer.: was. 
it not- the-duty of the Returning Officer.’ 
fo -make the necessary: inauiry and te 
~ petitioner 
that he had.-committed.@. mistake im not 
complying .with the requirements: of 
Form 5 inasmueh as he failed to .make 
declaration that he -belongs to`a narti-: 
cular scheduled caste. Thus ‘in ahsence: 
of any summary- inauiry :as statutorily 
provided in the rules.:: should. the, peti- 
valuable, right. to con- 
test the election in a democratic set un? 
Inthe facts-.and circumstances, of the 
case. can‘it be said that it, was- absolutely 
necessary: for him to reject the- nomina- 


- tion paper ?. Ina case like this. „rejer 


tion of: a. nomination paper, will. “not. be 
im furtherance of the democratic set up 
established in our country at all levels. 
but: wilh, be patently . and manifestly 
prejudicial te. the same, . As - indicated 
above.;:either the Act. or the Rules 
do not contemplate any statutory obli- 
gation: on-:the. netitioner,.to mention thé 
name of the scheduled caste to which 
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he. belongs. in spite of the fact that-such 
a@ provision is specifically made in the 
Representation of the People Act, 1951. 
This shows conscious and deliberate de- 
parture on the part of the legislature 
not to make such provisions under the 
Gujarat’ Panchayats. Act or the Rules 
framed thereunder. In view of what 
has been stated above, I am convinced 
beyond any doubt that- this is a fit case 
where the petitioner was justified in 
rushing up to this High Court under 
Article 226 of the Constitution. particu- 
larly when his right to contest the elec- 
tion is denied under the circumstances 
mentioned above. The defect which was 
pointed out by the contesting respondent 
is obviously of a technical nature 
cannot be branded as a defect of a sub- 
stantial nature. As mentioned above. 
the Returning Officer was ‘also guilty of 
not discharging his statutory function 
inasmuch as he did not direct any sum- 
mary inquiry by drawing the attention 
of the petitioner as to why he did not 
mention the name of the = scheduled 
caste to which he belongs. In this view 
of the matter, it is impossible for me to 
countenance the submission of Mr. Shah 
that this is a case where there is no 
error in law. The error in law commit- 
ted by the Returning Officer is manifest- 
ly and apparently on the face of the 
record which has resulted in the denial 
of the right of the petitioner to: contest 
the election. As emphasised above. this 
is a case where in a democratic set up 
the extremely valuable right of the peti- 
ticher is denied. and if that right is 
denied on such a flimsy- ground, this 
court must necessarily interfere under 
Article 226 of the Constitution as held 
by this Court in Kanchanlal’s case (AIR 
1966 Guj 19) (supra), I am convinced 
that this court must give necessary re- 
lief to the petitioner. 

16. Mr. Shah cited before me some 
cases of the Supreme Court viz., Commr. 
of Agriciltural Income-tax v. Keshab 
Chandra Mandal, AIR 1950 SC 265; C. A. 
Abraham v. Income-tax Officer, AIR 
1961 SC 609: Nanhoo Mal v. Hira Mal, 
ATR 1975 SC 2140 and K. K. Shrivas- 
tava v. B. K. Jain, AIR 1977 SC 1703, 
but as none of the cases concerns direct- 
. ly with the point at issue, and hence, 
Í need not burden my judgment by re- 
ferring to the said cases in detail for 


the disposal of the present petition as - 


the same would’ result into unnecessary 
waste of public time. °°: `. i. 5 


and’ 


Co. v. Rabari G. Punja A. LR 


17; In view of the -aforesaidi discus- 
sion, I must necessarily set aside the imv. 
pugned order passed by the Returning 
Officer who has not given any Satisfac- 
tory explanation or any explanation in 
regard to the non-action on. his part for: 
the conduct of a summary ina as 
_provided in the Rules. His affidavit, 
though filed. in this court has not satis- 
fed me at all ; 


18. In the result, the “puto. suc- 
ceeds and the rule is made absalute. I 
hereby declare that sucess No. 2 





is not a validly declared ‘successful can- 
didate for the election in qu I 
also direct that there shall be elec- 
tion and it will be open to the petitioner 
and respondent No. 2 to contest the 
election afresh. Accordingly. e rule 
is made absolute. but as bitterness may 
not prevail in a small village, in’ regard 
to the election matter, I make no order 


as to costs. Interim relief granted to 
respondent No. 2 in regard to t order 
till Monday 9th February, 1981, the 
period during which respondent | No. 2 


can file appropriate proceedings if ag- 
grieved by the order passed by me, If 
respondent. No. 2 fails to obtain any 
order regarding the relief which! he has 
asked for till Monday 9th Feb. 1981 
then automatically, it. will not be open 
to respondent No. 2 to function as an 
elected member of the concerned Pan- 
chayat. Miss Shah has also made a 
statement at the bar that till February 
9. 1981 respondent No. 2 will not act 
in any manner as a member of the con- 
cerned Panchayat on the basis| of the 
undertaking given by Miss D. T. Shah. 

Petition allowed, 
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— Third party risk — Accident taking 
place inside: the factory premises — 


Public not having a right of access.te 


premises — Held insurance. company 
was not statutorily liable to cover risk 
of injury caused by insured vehicle. 
1970 Acc CJ 44 (Mad) and AIR 1976 
Orissa 21, Rel. on. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1976 Orissa 21:1975 Acc CJ 226 

: . 11 
1970 ACC CJ 44 (Mad) ll 


A. H. Mehta, for Appellant; H. K. 
Rathod and S. R. Divetia, for Respon- 
dents. 7 l 

JUDGMENT :— This 
Section 110-D of the Motor Vehicles 
Act, 1939, raises a short question re- 
garding liability of the insurance com- 
pany of a motor truck to satisfy the 
award of damages made payable by the 
Motor Accident Claims Tribunal, Rajkot 
in favour of the claimant whose mother 


appeal under 


died out of the motor ‘accident caused’ 


by the motor-truck which was insured 
against the third party risk by the ap- 
_bellant-insurance company. The facts 
leading to the present appeal lie in a 
narrow compass and they deserve to be 
stated at this juncture, 

2. At 2 pm. in the noon of 28th 
April 1975. an accident was caused by 
a goods-truck bearing No. GTE 8747 in 
the compound of Western India Tiles 
Company, Makansar (Morvi). The said 
truck while inside the compound of the 
tiles factory, and being taken in reverse 
ran over a manual labourer presum- 
ably an employee of the tiles factory. 
who was engaged in loading tiles in the 
said truck. Deceased Bai Jivi was doing 
manual work in the said factory and 
she died in harness on account of the 
accidental injuries caused to her 
by the offending truck which came in 
reverse without blowing horn and ran 
over the unfortunate victim. She suc- 
cumbed to her injuries in a few hours. 
Her son filed M A C. application 
No. 93 of 1975 before the Motor Acci- 
dent Claims Tribunal at Rajkot for -be- 
ing awarded a total of Rs. 9,999/- on 
account of the accidental injuries caus- 


ed to his mother: who lost her life on - 


account of those injuries. In the said 


claim petition, the driver of the truck — 


was joined as opponent No. 1: while the 
owner of the truck was joined as op- 
ponent No. 2. The insurance company 
which had insured the offending truck 
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> was. joined as opponent No. . 8. 


. claim to the full extent 
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The: 
Claims Tribunal held that the tort-fea- 
sor was liable to make good the entire 
claim of Rs. 9,999/- and on that basis 
the Tribunal held the owner of the 
truck to be vicariously -liable for the 
tortious act of his driver who was found, 
to be both rash and negligent when he 
drove the truck in reverse without tak- 
ing proper precautions. So far as the 
claim against the insurance company 
was concerned. it was found by the 
Tribunal that under S. II (1) of the 
insurance _ policy. Ex. 41. the company 
had undertaken liability to pay com- 
pensation for accidental injuries caused 
to third parties by use of the insured 
vehicle. As per the said provision found 
in the insurance policy, the insurance 
company would be liable to satisfy the 
even though 
the accident in question was caused by 
the offending truck not in a public 
place. . 

3. As a result of the aforesaid finding 
the Tribunal made the insurance com- 
pany opponent No. 3, liable to satisfy 
the awarded amount with interest and 
costs, ; 

4. The insurance company has pre- 
ferred this appeal challenging that 
part of the award of the Tribunal by 
which it is made liable to answer the 
claim of the claimant. 


5. Mr. A. H. Mehta, learned Advo- 
cate appearing for the insurance com- 
pany submitted that as, admittedly the 
accident was caused within the private 
compound of the tiles factory, no sta- 
tutory liability to cover the risk arising 
out of such accident could be foisted 
upon the insurance company and that 
there was nothing in the insurance 
policy to suggest that the insurance 
company had taken any wider coverage 
on the charge of extra premium even 
going beyond the limits stated by the 
statutory provision of the Motor Vehi- 
cles Act, 1939 requiring the insurance 
company to have compulsory cover- 
age of specified risks caused to third 
parties. In short, Mr. Mehta submitted 
that neither there was any contractual 
obligation nor any statutory obligation 
on the part of the insurance company 
to satisfy the award in the present case. 

6. Mr. H K. Rathod, learned Advo- 
cate for respondent No. 1 claimant and 
Mr. S. R. Divetia, learned Advocate for 
respondent No. 3 — the owner of the 
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truck, on the other hand, submitted 
that even though the accident -had oc- 
curred within the compound of the tiles 
factory, on proper construction of the 


relevant conditions incorporated in the: 
insurance policy, Ex. 41, the insurance 


company can be said to have covered 
the wider risk as per the said terms and 
consequently even though the statutory 
provisions may not cover such a case, 
the extended liability of the: insurance 
company under the clear terms of the 
insurance policy can certainly be press- 
ed-in service by the concerned parties 
against the insurance company. In short, 
their’ submission was that the Tribunal 
was quite jusified in directing the insu- 
rance company to satisfy - the - entire 
award. 

7. In order to aunrestate the vival 


contentions of the - parties. it will be 
necessary to have relevant statutory 
provisions. If the- relevant statutory 


provisions foist upon the insurance com- 
pany an obligation to cover the risk 
arising out of the accident caused in the 
present case, the matter would end at 
that stage only. But if it is found that 
the statutory provisions did not cover 
such risk and do not enjoin upon the 
insurance. company to have compulsory 
coverage in the contingencies like the 
present one, then in that case. effort 
will have to be made to find out from 
the terms of the insurance policy as to 
whether by any contract between the 
insured .and insurance company. 
wider risk is covered. . . 

8. So far as statutory provisions are 
concerned, Section 95 (1). of the Act 
provides for both requirements of the 
policy and limits of the. liability: - Rele- 
vant. provisions of Section 95 (1) read 
as under :— .. 

(1). In order to comply with ‘the 
requirements of this Chapter, a policy 
of insurance must be a policy which — 

(a) to (b+). x ExXxXxEX 

(i) against any liability - Sieh may 
be incurred by him in respect’ of the 
death of or bodily injury: ‘to ‘any person 
or damage to-any property ofa third 
party caused by or arising out ‘of the 
use of the vehiclein a public place: 

(ii) to (iii) xx xxx 
Explanation — For the removal of 
doubts, it is hereby ‘declared | that the 
death of or. bodily injury to. any person 
or damage to’ any property of a ‘third 
party, shall be ‘deemed’ to` have * been 
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any : 


# 
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caused by, or to have- arisen out of the 
use of a -vehicle in a public place A 
withstanding that the. person wh 
dead or injured or the property which 
is damaged was not in public place at 
the time of -the accident, if the act or 
omission which led to the accident Oc- 
curred in a public place =| . 


(2) Subject to the proviso 'to sub-sec~- 
tion (1), a’ policy of insurance shall 
cover any Hability incurred in. ect 
of any one accident up ‘to the fo ow- 
ing limits -namely :— i 


(a) where the vehicle is ‘a se 
vehicle, a limit of fifty thousand rupees 
in all, including the liabilities,” if lany, 
arising under the Workmen’s ‘Compen- 
sation’ Act, 1923, im respect of thd death 
of or bodily injury to, employees gther 
than the driver, not exceeding: 
number, being carried in the vehi s 
b) Xx x x x. x” z ` 


Section 96 (1) provides for duty 'of insu- 
rers to satisfy judgments against | per- 
sons insured in respect of third party 
risks. Relevant provisions ‘thereof; read 
as under : fae s 
"96 (1). It, after a ian 08 
insurance has been issued under 
section (4) of Section 95 in.. favour of 
the person by whom a. policy has) been 
effected, judgment in respect. of | any 
such liability as is required , to be 
covered by a policy under. clause (b) 
of sub-section (1) of Section 95. (being 
a liability. covered by- the terms of the 
policy) is obtained against any . person 
insured by the. policy, then. notwith- 
standing.that the insurer may be, entitl- 
ed-to avoid or cancel- or. may | have 
avoided or cancelled the policy. the insu- 
r. . shall.. subject to the provisions 
of this section, pay to- the person en- 
titled -to the benefit. of the. d any 
sum not exceeding the sum. assured 
payable. thereunder, as if, he were the 
judgment-debtor, in respect of the Habi- 
lity, together with any amount payable 
in respect of. costs and any -pay~ 
able: in- respect of interest on that sum 
by virtue of any enactment relating to 
interest. on. judaments.” |. 3 
A combined réading of Section) 93 (1) 
(b) (i) and ‘Section 96 (1)' clearly shows 
that the statutory ‘provisions enioin: the 
insurance company to compulsorily cover 
the ‘risks of accident’ caused to third 
parties out of the’ user `of- the; motor 
vehicle in à` public ` Dieco subièct ot 
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course to- overall . limits of: liability in 
respect:of any one. accident- as provid- 
ed by- Section 95: (2). It is;- therefore, 
apparent -that :before::the insurance. com- 
pany: can . be. satisfactorily: made ‘liable 
to make. good: the claim -of parties put 
forward on :.account of. the -accidental 
injuries : caused- to:: third parties, vit has 
got to be shown. that death or bodily 
injuries to any person of third party 
was caused by.or arising out of the 
use of- the vehicle_in a public place. If 
the death.or bodily injury to third 
party is: caused by ‘use of the vehicle -at 
a place’ which was not a- public place: 


statutory requirements of Section “95° (1). 


(b) (i) to cover such risk. would “not 
arise: at all. Explanation “to: ‘Section 
95. (1) is, therefore, instructive- on'this 
aspect of the matter: By way of removal 
of doubts’ it has; been expressly.” made 
clear by the legislature that- even :though 
person injured fatally or otherwise by 
the offending vehicle may not be in a 
public place at the time: of ‘the - acci- 
dental ‘injuries caused to him, if it is 
shown that the act-or omission which 
led to the accident occurred ina public 
place and its result was visited. upon -the 
victim at a place 
place, liability to cover such risk would 
still. be fastened on-the' insurance ¢com- 
pany which had to insure- ‘compulsorily 


a motor vehicle against such type. of- 


contingencies. The explanation obviously. 
is expected to cover such ‘tynes of cases 
in which insured vehicle may be -driven 
on apublic road:-in arash and negligent 
manner but its`'effect on the. innocent 
victims may be visited upon them: while 
they themselves may not be on a pub- 


lic place. ‘For example, if a motor truck - 


is driven rashly and negligently .on.a 
public road and -if the driver recklessly 
drives the vehicle .in such a manner 
that he loses control over the steering, 
as a result he leaves the road and en- 


ters private property by: the side of the- 


road, say a shop and kills ‘any’ one who 
may be sitting in the shop ‘then, in 


such a case, even: though injuries-can | 


be said to have -been ‘caused to the 
victim at a place which was not a pub- 
lic place, as the origin ‘of the*injury or 


crime or root cause thereof’ ‘occurred on. 


account of the wrongful act or omission 
on the part of the driver of the insur- 


ed truck on a nublic road, the. insu- 
rance company would remain liable to 
compulsorily .cover. such third. party 


Oriental F. :& G. Insurance Co..v.-Rabari G. Punja -> 


other than a- public - 
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risk, :: Hence., it is clear that ‘before any 
insurance-company..can be satisfactorily 
made. liable to answer. claim for dam- 
ages arising out ofthe „accidental in- 


juries’. caused -to a third. party on ac- 


count of the use:of the insured vehicle. 
it must -be shown that. the vehicle was 
driven in.a rash or negligent manner 
in a public- place. or the root. cause of 


` the accident: must -håve originated dur- 


ing the time: when the:-vehicle was used 
in a public place and .if that fact is 
established, the further question whe- 
ther such rash or negligent act may 
have’ injured! innocent tbird. party, at a 
place-which:may not be.a public place. 
would not be. strictiy . relevant for the 
purpose:.of deciding the statutory liabi- 
lity of the insurance company for cover- 
ing such risk..of accident. It is equally 
clear that: if the acéident is caused ‘by 
the insured vehicle in-a public. place 
and victim is also found to have been 
injured: in a public- place, there would 
arise rio. question of- any further’ con- 
troversy regarding statutory liability of 
the insuranhce:: ‘company, but the mini- 
mum - requirement: of: statutory cover- 
age of third party risk as ‘envisaged by 
Section .95:..(1) is that. the offending 
vehicle must have been used in a public 
place when it set in’ motion pernicious 
consequences out of such ‘use which 
might injure fatally. or . otherwise in- 
nocent.. third. parties . wherever they 
may be, at the time. Sey are visited 
bee such consequence. . 3 


-i While -: considering the -eltect! of 
ae ‘statutory provisions ‘of Section 95 (1) 
read ` ‘with Séction 96 (1). “it is “also. 
necessary to keep in view the definition 
of the -words -‘public ‘place’ -as’ found in 
Section '2 (24). The said definition reads 
as undér :— 
art ‘Public place’ means a sae sgeent ; 
way or other place, whether a thorough- 
fare or not, which the public have a 
right of access and includes any place 
or stand at which passengers are picked 
up or “set down. by a stage carriage”. 


10, Ht is. therefore: - clear ‘that. before 
any. place’ can be..considered to bea 
public . place: it -must:.be proved to. be 
one. where public- will- have a. right of 
access., It is,’ therefore. obvious that 
private .premises or compound of private 
factories .where members of. public can 
enter. only upon express or. implied per- 
mission of private owners of those pre- 
_mises. cannot. meet -with the statutory 
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requirements of Section. 2 (24). In the 
present case, it is an admitted position 
that the site of the accident was within 
the compound of Western India Tiles 
Factory. The claimant, son of the de- 
ceased labourer Bai Jivi in his deposi- 
tion at Ex. 35 stated on oath that at the 
time of the. accident, his. mother was 
working as a manual labourer in West- 
ern India Tiles Factory and she was 
working in the factory premises and at 
that time she was fatally injured by the 
offending truck. 


11. Claimants witness No. 2 Nanii 
Raja Ex. 36 also in terms admitted that 
at the time when deceased Bai  Jivi 
along with the witness was engaged in 
loading the truck within the factory 
premises, Bai Jivi was run over by the 
offending truck. when its driver came 
in reverse without sounding horn 
abruptly came back and crushed Bai 
Jivi under the wheels of the said truck. 
The Tribunal in para 6 of its judgment 
has also noted this admitted position 
while discussing issues Nos. 2 and 3. It 
has been in terms found by the Tri- 
bunal: that the accident had taken place 
in a private place. Once that finding is 
reached, the conclusion is inevitable 
that under the settings of Section 95 
Tead with Section 96 and in the light of 
the definition clause’ 2 (24). it must be 
held that the insurance company was 
not Hable compulsorily to cover the risk 
of injury caused to a third party aris- 
ing: out of use of the vehicle in such a 
private place. Mr. Mehta for the. insu- 

{rance company, therefore, is justified 
in his submission that under the statu- 
tory requirements of the Act, the insu- 
rance company was not liable to cover. 
such risk and hence the insurance com- 
pany could. not have been statutorily 
called upon under Section 96 (1) to 
satisfy the claim for compensation aris- 
ing out of the fatal injury caused by 
the offending truck to a third party 
when the vehicle was not used in any 
public place. The act or omission on 
the part of the driver of the truck had 
also not taken place in any public 
‘Iplace. It must. therefore, be held that 
the statutory coverage of any liability 
of the insured on the facts of the pre- 
sent case was not available against the 
insurance company. In this . connection. 
I-may usefully refer to two judgments 
on’ pais point. In the case of Rajammal 
' Associated Trarisport Co., 1970° Aec 


AL R. 


CJ 44 a learned single . Judge | of the 
Madras High Court had to consider this 
very question. While analysing the 
provisions of Sections 95 (1) (b)jand 96 
(2) in the light . of Section 2 (24) of 
the Act. it was observed that when the. 
accident is caused ‘in a private’ property. 
the insurance company’ would not be 
liable statutorily to cover the risk of 
injuries caused to third -parties| by use 
of insured vehicle in such private place.. 
It was observed that it is: clear from the 
definition that the criterion is whether 
the public have a right of access to the 
place: and it will not be a public place 
merely, if as a matter of fact, the pub- 
lic have access. The learned| Judge 
also repelled the contention on | behalf 
of the. claimant in that case that such 
defence was. not open to the insurance 
company under Section 96 (2) of the 
Act. In that connection, :it was jobserv- 
ed as under :— 





“The argument has no force because 
before Section 96 (2). comes into play. 
the liability of the insurance company 
must arise under Section 95 (1) fb): and 
if under Section 95 (1) (b) they jare not 
liable on the ground that the | vehicle 
was not used in a public place as de- 
fined in the Act, Section 96 (2) does 
not come into play at all. Otherwise. it 
would mean that Section 95 (1) (b) 
making a reference to ‘public; place’ 
would be a dead letter. It is significant 
to note that Section 96 (1) itself speaks 
of the policy required to be! issued 
under clause (b} of sub-section! (1) of 
Section 95.” 





I may also refer to a judgment of the 


Orissa High Court in the case jof Life 
Insurance Corporation of. India. y. Kar- 
thyani, 1975 Ace CJ 226: ( 1976 
Orissa 21). The aforesaid Madras deci-. 
sion was followed by the learned single 
Judge of the Orissa High Court! in: the 


above Life Insurance Corporation case . 
(supra). In the case before the | Orissa 
High Court, the accident had| taken 
place within the Hindustan. Steel Fac- 
tory. Public had no right of access ta 
the premises. On the aforesaid facts, it 
was held that the imsurance company 
cannot be held liable because the acci-« 
dent had taken place in private pre- 
mises. Upholding the -contention on be- 
half of the insurance company, learned 


Judge -B. - Acharya’ in ` the iforesaid 
decision’. observed (at -œ 28+ of: . Jima 





1981 - 
‘As per: Section 95 (1) (b) (i) of the 


Act, insurer is liable to pay compensa- - 


tion up to the extent specified in sub- 
section (2) of Section 95 for the death 
on bodily injury to any person or dam- 
age to any property of a third party if 
the same is caused by or arise out of 
the use of the insured vehicle in a pub- 
lic place.” 


Having noted the definition of ‘public 
place’ in Section 2 (24). the learned 
Judge further observed (at p, 23 of 


’ AIR) :— 


“The dictionary meaning of the word 

‘access’ in the said definition is ‘admit- 
tance’, ‘admission’. Therefore, a place ‘to 
which the public have a right of access’ 
would mean the place where members 
of the public have admission as of 
right, that is, where they can go with- 
out any hindrance or without be- 
ing” required to take any permis- 
sion from any body. If members of the 
public do not. as of right have access 
to a particular place, that place cannot 
be said to be a public place as per the 
said definition.” 
It was further observed that it is well 
known, and judicial notice can be taken 
of the fact, that members of the public 
eannot go as of right inside the factory 
premises. It was, therefore, held that 
the insurance company would hot be 
statutorily liable to answer the claim 
of the claimant when the accident had 
not been caused in a public place. I 
fully concur with the reasoning of the 
learned Judges in the aforesaid two 
decisions. 

12-14, x x x x 


Appeal allowed. 
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- Torta — Negligence — Contributory 
negligence —. Bus and truck accident 
— Elbow of the injured claimant tra- 
velliog in bus was 
window to the extent of 6” — 
coming from opposite side struck the 
elbow and the claimant received a frac- 
ture injury — Held on facts and evi- 
dence on record tbat the drivers were 


negligent, 


‘Passengers who sit adjoining a win- 
dow very often rest their arms on the 
window-sill or on the window-railing 
in such a manner that the elbow is 
projected from the window to some 
extent. The mere fact that the arm 
of a passenger rests on the window-sill 
or on a window-railing adjacent to his 
seat and even protrudes to some extent 
from. the window cannot, therefore. by 
itself be cónsidered to be an uncommon 
act per se involving lack - of care or 
prudence. The question which has to 
be considered in such a case is whether 
the protrusion of the arm from the 
window was to an unreasonable extent 
and whether the act was so obviously 
fraught with danger that no reasonable 
or prudent man would consider it safe 
to act accordingly on the facts and in 
the circumstances of the case. Besides, 
the driver of a public vehicle must 
have such passengers in contemplation 
and he owes a duty of safety to such 
passengers which consists of driving the 
vehicle slowly with care and caution, 
at least when another vehicle is seen 
approaching from the opposite direction. 
and while crossing such vehicle, it is 
his duty to so manoeuvre his own vehi- 
cle that not only any contact with the 
body of the approaching vehicle is 
avoided ‘but any contact between the 
oncoming vehicle and any part of the 
body of any passenger that might be 
resting on the window of the bus or 
projecting therefrom to a reasonable 
extent is also avoided: The duty in 
such cases consists in taking precaution 
to ‘ensure that a passenger. who is sit- 
ting with his arm or any other part of 
his body resting on the window-sill or 
the . window-rail or in such a way that 
it reasonably protrudes therefrom. does 
not receive any injury when: the vehicle 
crosses an oncoming. vehicle and for 
that purpose he is expected to drive 
the vehicle -in sucha manner as to 
leave -sufficient space between. the- two 
webicles: - Similar is’ the duty -owed bv 
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the. ‘driver: of the -vehicle ‘coming! from 
the opposite : direction-.while crossing a 
passenger oe a law’ discussed: : -~ 

aD oo (Para 10) 


a eaan ce Ge a of the 
claimant. was. protruding: from the -win- 
dow to..the: extent of ‘about -6”: only. It 
cannot be.:said.:that such- protrusion- ‘of 
the elbow from the window was: per-se 
unreasonable or hazardous or fraught 
with danger , on a.. road. whose. total 
` width was. 25 feet inclusive of shoulders 
of 5. feet:.on each’ side of the :road.: It is 
‘ not possible, under such’ circumstances: 
to attribute any negligence to the. clai- 
mant passenger. . The established facts 
on record; on the other. hand.. lead 
inevitably to the conclusion that.. the 
negligence .was on the -part of the bus 
driver. or, at the highest; on the -part 
of-the bus driver and the driver of the 
oncoming truck. ..At the time of: the 
accident, -the .bus,. was admittedly being 
driven at the speed of- 40 to 45 kilo- 
metres pér hour. The road on the spot 
where the :accident occurred was straight 
and. the - traffic coming -: from. the oppo- 
site direction was. clearly visible. ~ Ac- 
cording to ‘the bus driver’s: own ‘version, 
five. or six trucks had `. passed : by..the 
place .of accident before the truck by 
which the claimant was injured’ ap- 
proached from the opposite diréction. 
The. truck -was séen by him from a dis- 
tance of about two to thrée miles. -The 
bus was near the midline ofthe road-and 
even assuming: that’ it-;was:on the.corr 
rect side of: the road, there is no evi-. 
dence to suggest that it was: taken to 
the extreme and on: the ` correct side of 
the road in order to avoid any injury 
being caused.to any passenger who 
-might have rested his hand or any other 
part of the ‘body on. the -window-sill -or 
window-rail' or who might have pro- 
jected the. elbow -to some extent. from 
the window. In fact, the passenger. bus 
and the oncoming truck crossed . each 
other-at such close distance that less 
than 6”: space was left between - the 
two. And a very important circumstance 
against the: background of-.which the 
aforesaid facts: are: to. be: appreciated is 
that the hour of. the accident: was 7.30 
P.M.-in the month of. May when. ordi- 
narily sun set ‘time. would. be: 7 to 7.15 
P.M. To drive the véhicles - so.. closely 
at such an hour-would bé a negligent 
act, espacially when one of`the vehicles 
was a- passenger. - bus. Thus it cannot 
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ALLE 
be said that. there was ‘contributory 
negligence on the part of the claimant in 
so far as‘he allowed his hand to rest on 





the-window in -such a way that. ‘the 
elbow -protruded from the! windqw to . 
the.extent.of 6”; - >n (Para 11) 


“Thus on’ an overall «assessment ` ‘of the 
eritire evidence on record : and the 
primary facts emerging there it 
was held.: that the- conclusion ` as to 
negligence on the part of the bus: driver 
and might be; on the part of the driver 
of the oncoming vehicle! was - fully 
established.. - There. was no. question of 
attributing any. negligence ‘to the | clai- 
mant, ;having regard to the. limb or 
part of the-body involved. and the; ex- 
tent -:of,. ProjecHon:: thereof , outside |, .the 


window. . . i (Para 13) 
Cases Referred ¢ Chronological’ Paras 
1979 Cri LJ. 107. 19- Gui LR 850.. 18, 10 


AIR: 1974 Madh: Pra 68: ate Ace. e f 


(1973) First. Appeal No, ol ot 1969. "Dl 
2-2-1973 (Guj) - i 


“A. K. Shaki for Appellant in F. A e 
530 of 1976 and for Respondent’ PAS 
pnel- 
lant in’ F. `A. No.’ ‘215 of 1076 © d for 


Respondent in ‘F. A. No. 530 of 
`P. D.. DESÀL, Is Paras 1-4 x|x xx 


Be" ‘It would be’.: convenient: fori to 
deal. with the question of. contributory 


negligence.’ The Tribunal’ having eaa 
-ed the’ evidence reached the. con 


onthe question of contributory: | negli- 
gence on the strength of.the. reasoning 
briefly indicated hereafter. : fe 


6. It was an * > undisputed: fact that 
the ‘claimant received the injury be- 
cause a portion. of the. body o: truck 
coming from; .. opposite. , 
dashed against his “elbow, The 
was protruding to the extent of 
6” from the window. The cond 
the claifnant in resting. his arm 
window. and in allowing it to protrude 
from the window to the. extent indicated 
above i itself amounted to negligent and 
even a rash act, irrespective of whether 
he was warned by the conductor or the 
driver not to do so, since the road ‘in 
question. even according to the clai- 
mant. was narrow and vehicles - were 
approaching from the. opposite side. No 
prudent. or reasonable’ man could have | 
acted in such a manner, im: such 
circumstances. That- apart, - ‘in. | the in- 
stant case, there was ` reliable 





1976. 
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b 
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to show. that repeated -warnings were 
given to the claimant -by.-the conductor 
and by the driver not to protrude ` his 
arm outside the window and since the 
claimant. -. ignored the warnings, - the 
negligence- in the: main was’ attributable 
to the ` claimant ‘and the négligence of 
the driver of the bug was comparatively 
such less. The driver of the bus, how- 
ever, could not wholly escape the chargé 


of negligence because the road admit- ` 


tedly was a single lane road, there 
were vehicles coming from the oppo- 
site side, the time when the accident 
took place was dusk or sun set. time, 
the vehicle driven -by the ‘driver was a 
passenger bus and the truck was com- 
ing from the opposite direction in-high 
speed. Under such . circumstances, it 
was the duty of the. driver of the bus 
to take his vehicle.to the extreme and 
on the correct side of the road prefer- 
ably on the shoulder . portion of. the 
road and to reduce the speed: consider- 


ably. The bus was driven at the rele-. 


vant time. at the ‘speed of 40 to 45 kilo- 
metres per hour near thè midline on a 
narrow road and ` the evidence. of the 
driver did not disclose that he ‘took. the 
precautions to reduce the speed-of the 
bus still further or to move on to the 
shoulder portion of the road, although 
he ‘had. seen the, oncoming truck travel- 
ling at a high speed. To the aforesaid 
extent, therefore, the driver was -not 
careful and cautious and. the eare exer- 


. cised by him was not of the, -degree 


required in the „particular facts `. of the 
case. The driver’ too ` was; therefore, 
negligent, The. negligence or - -rashness 
on the part of the driver of the truck also 
was imputable to the driver of the bus 
in the sense that the two drivers were 
jointly and severally liable to the clai- 
mant. On’ the overall facts and circum- 


stances of the case, the negligence., attri- ` 


butable. to the claimant was. required to 
be assessed at 50% and . the., compensa- 
‘tion payable to him was- required to. be 
reduced to. that extent... 

7. The question which. renaires. con- 
sideration is whether -the aforesaid av- 
proach and reasoning and conclusion of 
‘the Tribunal on -the : question : of negli- 
gence are just; -proper and legal: The 
legal -position -in this béhalf is- well- 
settled and we might make reference 6 
only one “decision: adie is very: ‘anno 


8. h: Chaturfi Amari w Ahmad 
Rahimbux, 19 Gui LR 850 :2'(1979 Cri 


G. S. RT., Ahmedabad v. Keshavlal 
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LJ: 107): the facts were-that -the claimant © 
was travelling. by a S:T. -bus which 
was plying. on a 12 feèt wide road with 
a-shoulder of 5 feet on each’ side, The 
claimant: was occuping one of the rear 
seats and’ he “had .rested his right arm 
ona window: railing. -A truck. approach- 
ed-from the opposite. direction: and 

when the vehicles passed each other, - 
the claimant’s fore-arm was severed 
from the point of the elbow joint. The 
Tribunal. found that the accident hap- 
pened: because of the rash and negli- 
gent driving on the part of the drivers 


` of both the vehicles and. that. the clat 


mant was not guilty:of any contribu- 
tory negligence .Two appeals were pre- 
ferred. against the said award. One of 
the appeals was preferred by the owner, 
driver and insurer of the truck and the 
other by. the State Transport Corpora- 
tion. . The case of the appellant in each 
appeal- was that- there was exclusive 
negligence on the part of the claimant 
which resulted in the-accident and that 
there was no. negligence on the part of 
either driver. This Court rejected tha 
contentions advanced in. the. appeals 
and held that the: accident ‘had. occurred 
because of. rash and negligent act of the 
drivers: of both the vehicles. The pri- 
mary facts which. were relied upon in 
reaching the aforesaid conclusion were 
that the impact: which: had. resulted in 
severance- of the fore-arm must have 
been a very forceful one, that the im- 
pact must have. been nearer -to the 
elbow. joint (within 3”..on either side of 
the joint), that -the vehicles were driven 
on-a narrow road on-which the drivers 
of both the vehicles: were expected to 
proceed with extreme care-and caution 
and at slow speed and that if the vehi- 
cles: had- slowed . down -and proceeded 
after keeping good distance: between the 
two vehicles. the accident ‘would never 
have ‘happened. ‘In the opinion of this 
Court,- prima facie, ~ negligence - of the 
drivers: ‘of: both the vehicles was’ obvi- 
ous from ‘the ‘aforesaid. primary facts 
and once “those primary facts were held 
proved.':. the ‘issue’.of negligence “was Te- 
quired: to'be decided in the claimants 
favour: unless those -who resisted tha 
inference led evidence to provide some 
answer -which was adequate to displace 
the prima ‘facie ‘evidence. Those: who 
were in control of. the injurious. agency 


Mary. facts: were.. proved.. that i all 


208 Guj. 


the. circumstances: which they. knew or 
ought to have known they took all pro- 
per steps to avoid danger and once they 


failed to prove that. they were requir- 


ed to be’ held liable to pay damages te 
the claimant. Having made the afore- 
said preliminary observations. this Court 
proceeded. to make the following per- 
tinent observations on the correct cri- 
terion to be adopted in cases of such 
nature (at p. 112):— 

- "The correct criterion in such cases 
is -first to find out as to whether it is 
a case in which arm or any part of the 
body of a passenger travelling by the 
bus was protruding unreasonably. and 
whether such an act on the part of the 
passenger was fraught with danger, and 
lastly, whether a conclusion was in- 
evitable that he received the injury as 
a result of his own lack of care and 
positive negligence on his part. Second- 
ly. a question may also be asked as to 
whether the accident resulting in the 
injuries to the passenger was the result 
of contemporaneous: neglience on the 
part of the passenger as ‘well: as the 
driver or drivers of the vehicles con- 
cerned, In this connection. it has to be 
borne in mind that primarily the dri- 
vers owe a duty of safety to such 
passengers which consists of driving the 
vehicles slowly with care and caution. 
while crossing each other and not to 
bring their respective vehicles very 
closer’ to each other so that any such 
passenger who is sitting with his arm 
or any part of his body resting on the 
window-sill or the window-rail of sit- 
ting in sucha way that it protrudes 
therefrom. does not get hurt when the 
vehicles cross each other.” 


9. This Court then referred to an 
earlier decision in Manaji Thavrali v. 
‘Kanaiyalal Vadilal Shah, First Appeal 
No. 74 of 1969 decided by D. A. 
Desai, J. (as he then was) on February 
2, 1973. _It was a case in which the 
claimant-passenger was sitting with his 
hand protruding out of the window of 
a bus in which he was travelling and 
has received injury when another vehi- 
cle coming from the opposite direction 
passed grazing. In that case it was 
held: that when the claimant was 
resting his hand onthe window. and the 
hook of the oncoming. vehicle caused 
injuries... to him, it could not be said 
that the injuries were suffered by him 
by his keeping his hand on the window. 


G. S. R. T.. Ahmedabad v. Keshavlal 


| 


A ALR. . 
This Court next referred to the deci- 

sion of the Madhya Pradesh High Court 
in Sushma Mitra v. M.-P. State Road 
Transport Co.. 1974 Ace CJ 8% : (AIR 
1974 Madh Pra 68) which also was a 
case in which a passenger was 
his elbow on the window-sill of the bus 
in which he was travelling and |a truck 
came from the opposite direction, and 
while crossing, it hit against- the right 
hand elbow of the passenger. The fol- 
lowing observations from the said deci- 
sion were extracted : (at. p. 70 lof AIR) 


“It cannot be disputed that the driver 
of a bus which carries passengers owes 
a duty of care for the safety of passen- 
gers: While driving he must ans the 
Passengers in contemplation and he must 
avoid acts or omissions which can re- 
asonably be foreseen to injure them and 
in deciding what acts or omissions he 
should avoid, he must bear in mind the 
normal habits of passengers. {It is a 
matter of common experience that pas- 
sengers who sit adjoining a window very 
often rest their arm on the window-sill 
by which act the elbow projects) outside 
the window. The driver of ‘the bus 
must have these passengers also/in con- 
templation and, therefore, while over- 
taking or crossing another vehicle on 
the road he must not come too close 
to the vehicle that is overtaken or cros- 
sed and he must leave sufficient jgap be- 
tween the vehicles to avoid Pa to 
these passengers. The driver ofja vehi- 
cle coming from the opposite divsation 
owes a similar duty while crossing a 





passenger bus.. He too must have in 
contemplation passengers sitti near 
the windows of the oncoming ous who 


may have their hands resting on the 
windows, and in crossing the bus he 
must not only avoid contact with the 
body of the bus but he must avoid 
coming in contact with the elbow of 
any passenger that may be. resting on 
the window and projecting outside the 
body of the bus. He must, . therefore 
take precautions to move to his rear 
side and leave sufficient ‘gap for pre- 
venting any mishap.” 


This Court ultimately found. in the 
light of the aforesaid tests, that the Tri- 
bunal was justified in reaching the con- 
clusion that there was no negligence on 
the part of the claimant: and the 
accident had occurred because jof rash 
and negligent act- of ths sarivers of both: 
the vehicles, >; -~ 
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10. :The decision- in Chaturii’s:. case 
(1979 Cri LJ 107), (Guj)-in_ our: opinion: 
would clearly indicate that the general 


.. Yeasoning- and approach of .the Tribunal 


in the instant case is not in accord with 
the well-established priciples -and cri- 
teria to be followed in cases like the 
present one. The Tribunal's finding that 
the conduct of the claimant in resting 
his arm on the. window. and in allow- 
ing it to protrude from ‘the window to 
the. extent of 6” itself, amounted to a 
negligent and even a rash act, irrespec- 
tive of whether he was warned by- the 
conductor or driver not to do so, would 
appear to be wholly unsustainable. As 
observed in Sushma Mitra’s case. (AIR 
1974 Madh Pra 68) passengers who sit 
adjoining a window very often rest their 
arms on the window-sill.or on. the win- 
dow-railing in such a manner that the 
elbow is projected from the window to 
some extent. The mere. fact. that the 
arm of a passenger rests on the window- 
sill or on a window-railing adiacent to 
his seat and even protrudes to. some ex- 
tent from the window cannot, therefore. 
by: itself be considered to be an uncom- 
mon act per se involving lack of care or 
prudence. The question which has to 
be considered “in such a..case is whether 
the protrusion of the arm from the win- 
dow was to an unreasonable extent and 
the . aét 





















or, prudent man would consider it ‘safe 
„lto act accordingly on the facts and in 
the circumstances of the case., Besides: 
the driver of.a public vehicle must’ have 
Such passengers in. contemplation ` and 
he owes a duty of safety. to such. pas- 
sengers which consists of driving the 
vehicle slowly with care and caution. 
at least when another vehicle is seen ap- 
proaching from the opposite direction. 
and while Grossirig ‘such’ vehicle. it is 
his dutv to so manoeuvre his own vehi- 
cle. that not only anv. contact with the 
‘body of the ‘approaching vehicle is 
avoided but any . contact. between 
oncoming vehicle and any part of the 
body of any passenger that might “be 
resting on the window | ‘of the bus or 
projecting ` therefrom’ to a ‘reasonable 
extent is also avoided. The -duty in 
such cases ‘consists - in taking precaution 
to ensure that a passenger. who is’ sit- 
g with his arm or any other part of 

is body resting on the window-sill: ‘or 
the window -rail or in’ such a way that 
1981 Guj/14 K OGAY rc 
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it. reasonably: protrudes: therefrom, does 
not. receive: any: injury when the vehicle 
erosses an oncoming: vehicle.and for that 
purpose `he is expected to drive the vehi-} 
cle in--such a manner as-.to leave sut- 
ficient ‘space; between ‘the two vehicles. 
Similar is the duty owed by the driver 
of the vehicle coming from the oppo- 


‘site. direction while crossing a passenger 


bus. 


"44. In the ‘instant. case, the finding 
of the Tribunal is that the elbow of 
the:.claimant was protruding from. the 


‘window: to the extent of about 6” only. 


It is difficult to hold that such protru- 
sion of. the elbow from the window 
was per se unreasonable or hazardous 
or fraught with danger on a road. whose 
total width was 25 feet inclusive of 
shoulders of 5 feet on each side of the 


road. It is not-possible, under such 
circumstances, to attribute any negli- 
gence to the claimant-passenger. The 


established facts on record, on the other 
hand. lead inevitably to the conclusion 
that the. negligence. was. on the part of 
the bus driver or. at the highest. on 
the part of the bus driver and the driver 
oncoming truck At the time 
of the accident, the bus was admittedly 
being driven at the speed of 40 to 45 
kilometres per hour. The road on the 
spot where the accident’ occurred was 
straight and the traffic coming from the 
opposite direction was. clearly visible. 
According to the bus driver’s own ver- 
sion. five or six trucks had passed bv 
the place of accident before the truck 
by which the claimant was injured ap- 
proached from. the opposite direction. 
The truck was seen by him from a dis- 
tance of about two to three miles. The 
bus was near the midline of the road 
and even assuming that ‘it was on the 
‘correct side of the road, there is no evi- 
dence to suggest that, it was taken to 
the extreme and on the correct side of 
the road in-order to avoid any injury 
being caused. to any passenger who 
might have rested his hand or any other 
part of the body on the window-sill or 
window-rail or who might have projec- 
ted the elbow: to some extent from the 
window. In fact.: the passenger bus and 
the oncoming: truck crossed each other 
at such close distance that less- than 6” 
space..was left. between the two. This 
is obvious because unless the -distance 
was less - than 6”....n0 injury could have 
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Jbeen caused to. the! claimant on the facts 
: -im the circumstances of the case, And 
da- very important circumstance . against 
Jithe background. ofwhich the aforesaid 












hour of the accident was 7-30-P, M,-in 
Jithe month of May when ordinarily sun 
{set time would be’ ¥.to 7-15 P., M. To 
drive the vehicles’ so. closely..at such 
an hour would be a negligent act, espè- 
cially when one of the vehicles’ was a 
: ot “would ‘thus’ appear 


_ fin the instant case, on the ‘basis of ‘the 
réasoning’ set’ out aboye, that there was 
contributory negligence on the ‘part of 


‘lway that’ thé elbow” ‘protruded , trom’ the 
‘Window’ to the éxtent of 6”, 6 7. 
42.--We must mention one more cir- 


cunitante’ at this stage,"though we are not. 


: prepared’ to accept ` ‘it on an analysis: ‘of 


evidence; as would be indicated ‘ater, © 


It ‘WAS the“ case of the bus driver, ‘and 
also, of ‘other witnesses examined on bė- 

half’ of. the owner of the bus that “the 
fact that: “the “claimant had rested’ ‘his 
arm’ ‘on ‘the window and that his elbow 
was protruding from the. "window, was 
known ‘fo ‘the bus. driver who had warn- 
ed. the! daimant, “repeatedly, Te this evi 
dencé” ïs to be’ accepted, ' then, it’ must be 
found that the ` ‘degree’ of duty of tare 
owed” “by the- bus? Jariver “ was. still 
greater and, ‘that it’ did “hot: consist. meré- 
ly of’ “administering the’ 
čase: 4g not one, of. a ' driver having, mere- 


ly’ ‘in contemplation’ ‘a ' passenger Sitting 


adioming ` a window -whose “Horma! habit 
it is‘ fo ‘Test ` “fis: arm on the’ windowsi 


in ‘such “a manner that the ‘elbow’ pro- . 
“It is ‘a’ case ee 
where the driver’ knew’ that ‘there was 


jects outside” ‘the’ ‘window. ` 


in the bus a. ‘Dassenger’ who ‘had not onty 
rested “his ‘arm on’ ‘the ‘window’ “but ‘had 
also projected it sutside the’ window': to 
a certain’ extent. In ‘such a case, in 
addition” to ‘administering the warning. 
the duty of” ‘care owed by the bus driver 
to ‘the passengers in “gerjeral and‘ to the 
particular’ “passenger in ` ‘question Teauir- 


éd ‘of ‘him: to drive-the bus slowly"on 


fhe correct side’ and’ “preferably: away 
from. the midime’ of the road, especial- 


ly when! the road was straight and “wide : 


enough to ‘permit manoeuvrability ~' * and 
the approaching- vehicle’ was clearly’ visi- 
ble from along distance’: “We find: how- 
éver, that the bus was driven at the 
speed of 40 to 45 kilometres per hour, 


Rajpipla - Municipality -v, .Manekben. - 


facts -are ‘to be appreciated is that. the” 


warning. “The g. 
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that it was on:oř neari the midline of 


the road,- that the’ distance between the 
bus -and ' the. oncoming! vehicle at the 


Point of impact was less than 6” and., 


that the bus ‘driver is not shown to 
have attempted’ to takel the: vehicle to 
the extreme end on the’ corre of 
the road.: ‘Theré is no evidence to estab- 
lish: either that ‘it was. not possible for 
hirii to take’ the: vehicle! to the extreme 
end: for ‘certain reasons beyond- his con- 
trol. It would thus’ appear that even if 
we had accepted the evidence; led on 
behalf of the owner of the bus with re- 
gard to the. driver having ‘been aware 





of the claimant resting his on ‘the 
‘window in such 4 manner that’ the elbow 
‘was projected: from the window and the 


‘Claimant having’ been’ warned with re- 
gard to the same; we- would hve still 


unhesitatingly ` come to the mclusion 


that the : driver ‘of the , bus” i a 


escape: “Hiability for negligence. We have 


only’: “incidentally mentioned’ -this aspect. 


because, as will ‘presently. appéar:- we 
are not~ at ‘all’ prepared! to` acpept thé 
material evidence | on “this panty 

“43. “Tn” ‘our opinion; on an. ov 
sessrient., « of the ‘entire evidence on rè- 
cord “and™ on the primary .facts; emerg- 
ing ‘therefrom, the conclusión as 
ligence' on” ‘the part _ Of “the” ‘bus 





driver 


of. the.” „oncoming: vehicle, js “fully 
lished. | There, is. no question, pore 
attributing’ any, „negligence to th 
ant. having ` regard’ to “the” Timb: 





claim- 
or. part 


“of thé “body. involved and the extent: of 


projection théreof outside the.. window. 


is. wholly vitiated,” K 
14 to A. XZE, = 


- The contrary coneluson of: the Tribunal 
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=" Ay M: AHMADI, Foo Re 
RA ‘Municipality, “Petitioner 
Manekben’ and ` othe: » Respondents. 
Civil’ Reyn. Appi, | ‘No. AT, of 1981, ‘Dj- 
3:3-198LE a 


-Land Acquisition , Act. a. on 1894), 


Taran pr EE ape 


ae 


[S.- 50) 


Ordered: seas 


rall asy 


to neg-|: 


“and, may” “be,” ‘on’ the ‘part ‘of, the driver i 
estab- l 
oł]. 


i. 


Iv. “Sint, | 


(as amended | by. Land, ‘Acquisition - (Gutarat i 
Unifiction and.’ Amendment}; Act (1863), . Sec- 
tien 23) — Acguisitlon -of - land. by’: unicips- 





* Against decision” of” N. J.: : Pandya, Dist. T, 
‘Bharuch, | ‘in Land. Acai Ref, 
No. 156 of 1979. ~ y 


GY/HY/D371/81/¥-V: G/CWM.. 
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lity--—- Court determining compensation : witk- 
ost nofice to Municipality — Order violative 


of S. 50 (2) liable to be set. aside,.. (Para 2) 


G. P. Vyas, for Petitioner; K. R. Vyas for ` Held before a Court “in aich the local 


K. S. Nanavati (for Nos. 1 to 3) and S: R. 
Divetia, Asstt, Govt. U (for No: 4). ma 
Respondents. s 


ORDER :— By a notification issued. nindes 
Section 4-of the Land Acquisition Act, 1894 
(hereinafter called ‘the Act’) Survey No. 22/B 
of Sheet No. 18 admeasuring about 68 square 
yards and 2 square ‘feet (57/04/27 Sq. Metérs) 


‘came to bé acquired for the public purpose 


of widening the road. This notification was 


followed by -another notification issued ‘under 


Section 6 of the Act on 27th April, 1973. 
The opponents Nos. 1, 2 and 3 arë the owners 
of the land in question. -The ‘fourth. ‘op- 
ponent made añ- award- under Section 12 of 
the Act on 12th December, 1978. and: fixed 
the compensation for the ‘acquired land at 
Rs. 60/- per square meter and awarded a 


lump sum for the superstructure along with . ; 


the usual award of solatium. The owners 
feeling dissatisfied with the award sought a 
reference under Section 18 of the Act. The 
learned District’ Judge enhanced the com- 
pensation by- his order dated 20th June, 1980. 
The Rajpipla Municipality, that is, the ac- 


‘quiring body, has preferred this Revision Ap- 


plication contending that the award is in 
violation of S. 50 (2) of the Act. — : 


2. Sub-section’ (1) of S. 50 provides that 
where the provisions of the Act are put in 
force for the purpose of acquiring’ ‘land at 
the cost of any fund controlled ‘or managed 
by a local authority” or of any Company, the 
charges of and incidental tó such acquisition 
shall be defrayed from or by such fund of 
Company. Sub-section (2) of Sec. 50 with 
which we are concerned, reads aš under :—' 

"(2) In any . proceeding held ‘before ` Ea 
Collector or Court in such - cases the local 


authority. or Company ‘concerned ` ‘may ap-. 


pear and adduce evidence for the purpose of 
determining the amount of compensation: 

Provided that no such. local authority os 
Company shall be. entitled to demand a Te- 
ference under S. 18”. , ; 


This sub-section gives a. right 1 to the focal 
authority or-Company, as the case may. be, 
to appear and adduce evidence for the limit- 
ed purpose of determining the compensation 
for the -acquired land. Sub-section (2) of 
S. 50 came to be amended by S. 23 of. the 
Land - Acquisition. (Gujarat Unification and 
Amendment) Act, 1963 whereby the words 
“may appear and adduce evidence” were sub- 
stituted by the words “shall be. called upon 
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to appear and adduce evidence, if any”. 
Therefore, sub-section (2). of Section 50 as it 
stands amended by the aforesaid Amending 
Act of, 1963 provides that’ in. any proceeding 


authority concerned shall be called upon to 
appear and adduce evidence: if any, for the 
purpose of determining the amount of com- 
pensation. The words “shall be called upon 
to appear”: make it imperative upon fhe 
Court dealing with a reference under S. 18 
of the Act to issue a notice on the local auth- 
ority fo appear and adduce evidence, if any. 
In the instant ‘case it-is an admitted fact that 
no notice under the amended sub-sec. (2) of 
Section 50 of the Act was issued on the 


. local authority, namely, the Rajpipla Munici- 


pality at whose instance.the land in question 
came to: be acquired under the provisions of 
the -Act for the public purpose: of widening 
the road. -Since no such‘ notice was issued 
op the local authority, that is, the Rajpipla 








termination of the 2mouat of compensation 
payable to the opponents Nos. t, 2 and 3 
who are the owners of the property under 
acquisition. ‘That being so, the order passed 
by the learned District Judge in the 
ence’ under. Section 18-of the Act is clearly 
in violation of sub-section -{2) of Section 50 
of the Act as 'amended-by the 1963. Gujarat 
Amendment Act. The order of the learned 
District Judge’ is, RIR liable to be set 
aside. SE 


3. In the result ‘this Revision ‘Application 
is allowed. The order passed by the learned 
District Judge in Reference No. 156 of 1979 
is set “aside.” “Mr, Vyas for’ the focal auth- 
ority ‘states’ that the local authority will enter 
an appearance, in the matter waiving notice 
under sub- section (2) of Section 50 of the 
Act on or ‘before: 16th “March, 1981. The 
local‘ authority will be permitted to file its 
statement, if so -desired,: within one week 
thereafter. The learned ‘District Fudge will 
thereafter take’ up the matter for hearing and 
dispose it of within one montfi after permit- 
ting the local authority to-adduce ‘evidence as 
well as“the owners to adduce such further 
evidence as’ they ‘consider ‘necessary in -the 
light of the’ evidence adduced by the local 
authority. The rule is made absolute accord- 
nay. No order as to costs. 


‘Revision allowed. 
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N. H. BHATT, J. 
Lotus Hotel Private Ltd., Baroda, Petitioner 
v. Gujarat State Financial Corporation, 
Ahmedabad, Respondent. 


Spl. Civil Appin. No. 1399 of 1979, DJ- 
2-2-1981. 


(A) Evidence Act (1 of 1872), S. 115 — 
Fromissory estoppel — Applicability — State 
Financial Corporation by resolution prom- 
king a Company to disburse huge amount to 
it for its project of a hotel — Also making 
it execute mertgage of its building in favour 
of Corporation — Company spending large 
amount on building — Corporation cannot 
refuse to disburse amount — Promissory 
estoppel applies, i 

Where a public body like the State Finan- 
cial Corporation in exercise of its. statutory 
powers and in fulfilment of its statutory 
duties to float funds for assisting enterpre- 
neurs made a company desiring to start a two- 
star hotel believe by passing a resolution 
and by requiring the company to execute the 
mortgage of its building in favour of the 
Corporation that the finance promised under 
the resolution would be forthcoming and 
made the company change its position and 
undertake expensive activity of constructing 
the building, the public body like the Cor- 
poration could not then turn round and take 
shelter against the spacious plea that as a 
contracting party, it was free to commit the 
breach of the contract and call upon the 
Company to have its recourse in law and by 
seeking damages by filing a suit for the 
specific performance of contract. In such a 
case, the principle of promissory estoppel 
would stand attracted, and consequently a 
writ petition would be maintainable to require 
the Corporation to release the finance it had 
promised, (Paras 10, 13, 14) 
- (B) State Financial Corporations Act 
(1951), Section 30 — State Finance Corpora- 
tion — Withdrawal of loan sanctioned — 
Permissibility —— Corporation refusing to re- 
lease amount on ground of filing incorrect 
fact as to involvement of director of borrower 
Company in economic offence — Corporation 
sanctioning loan in spite of incorrect parti- 
colar — Also requiring borrower Company 
te get mortgage property re-insured after re- 
ceipt of alleged complaint — Corporation 
cannot be said to be misled by alleged in- 
accurate statement — Cannot refuse to dis 
burse loan. (Para 15) 

(C) State Financial Corporations Act 
(1951), S. 30 — Section 30 cannot be invoked 


GY/TY/D316/381/SNV 


Lotus Hotel Pvt. Ltd. v. Gujarat S, F. Corpn:; Ahmedabad 


_Taised in this petition. 





Al, R: 
for the purpose of avoiding the ‘initial finan- 
cial burden itself. (Para 1H 
Cases Referred : Chronological Paras 
AIR 1980 SC 738 : (1980) 2 SCC 129 7 
AIR 1980 SC 1285 1 
AIR 1980 SC 1992 : (1980) 4 SCC 1 12 


(1980) Spl. Civil Appln. No. 1124 pf 1980, 


D/- 28-8-1980 (Guj) l |- i8 
AIR 1979 SC 1628 12 
AIR 1977 SC 1496 : (1977) 3 SCC 457 6 
AIR 1968 SC 718 11 


V. R. Patel, for Petitioner; G. N. Shah, 
for Respondent. oe 

ORDER :— This is an interesting) as well 
as disturbing petition, interesting because it 
raises some important questions of Jaw but 
disturbing because, as I shall show in the 
course of this judgment, a public corporation 
like the Gujarat State Financial Corporation, 
the respondent herein, which floats funds for 
the purpose of assisting entrepreneurs resorts 
to strange methods in .order to avoid its 
statutory obligations to achieve. which such 
corporations are conceived and are made to 
be born. SEN 

2. A few facts require to be noted in de- 
tails in order to understand various questions 
The petitioner is a 
Private Limited Company registered under 
the Companies Act, 1956. The | primary: 
object of the Company is to carry! on the 
business of a hotel and to do incidental 
things for that purpose. The petitioner-Com- 
pany had on hand an ambitious plan to estab- 
lish a Four-star Hotel on Survey No; 512/2/1 
in the city of Baroda. The requisite munici- 
pal permission was procured by the) Manag- 
ing Director of the Company Mr. Chandulal 
Jethalal Jaiswal who had started the construc- 
tion work also. An application for loan was 
made by the petitioner-company to! the res- 
pondent-Corporation, which is a ' financial 
Corporation established under Section 3 of 
the State Financial Corporations Act, 1951. 
Fhe Board of Directors of the Corporaticn 
by its resolution passed on 24-7-1978 sanc- 
tioned a loan to the petitioner to the tune 
of Rs. 29.93 lakhs on a security of equitable 
mortgage of the land and building and 
hypothecation of machinery. It is to be 
noted that the municipal permission | for con- 
struction of the hotel building was procured 
as back as on 21-7-1973. The Secretary of . 
the respondent-Corporation’s Board by bis 
letter dated 24-7-1978 communicated to the 
petitioner the sanction of the Board of Direc- 
tors of the respondent in respect ofi the suid 
Joan. The sanction was subject to the other 
conditions set’ out: in‘the annexure; attached 
to ‘and forming part “of the -sanction letter. 


i 
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under which the Corporation reserved a right 
to appoint a Nominee Director on the 
Board of Directors of the Corporation (sic). 
Annexure “A” to the petition is the said 
sanction letter dated 24-7-1978. The investiga- 
tion of the title of the properties to be mort- 
gaged was conducted by M/s. H. Desai and 
Co., Solicitors, one of the approved solicitors 
on the list of approved solicitors of the Cor- 
poration. The Manager (Law) of the respon- 
dent-Corporation had collected some further 
information from the said solicitors. The 
Collector of Baroda also by his order dated 
31-8-1978 was pleased to grant permission 
for creating equitable mortgage on revenue 
survey No. 512/2/1 of Baroda and the nomi- 
nee of the respondent-Corporation, one Mr. 
Upendra M. Patel, was appointed by the 
petitioner-Company as one of ils directors. 
The resolution to this effect was passed by 
the petitioner-company on 10-10-1978. Meet- 
ing the queries made by the Manager (Law) 
of the respondent-Corporation, the Solicitors 
mentioned above reiterated and reaffirmed 
their opinion about the marketable title of 
the petitioner to the land etc. to be mort- 
gaged with the Corporation. A certificate, 
Annexure “E” 
furnished by M/s. M. M. Chokshi and Co., 
Chartered Accountants on the panel of the 
Corporation, certifying that the petitioner 
had spent Rs. 1,33,248.90 for the construction 
of the building and had raised the share 
capital of Rs. 7,64,000/-.° Then on 1-2-1979 
the petitioner-Company executed several 
_ documents in favour of the respondent-Cor- 
` poration. They are listed at paragraph 8 of 
the petition. The regular deed of guarantee 
for repayment of the amounts to be disbursed 
also was executed by the petitioner-Com- 
pany’s directors except the nominated one. 
A memorandum also was executed between 
the parties regarding the deposit of title 
deeds of the properties in token of creation 
of equitable mortgage in favour of the res- 
pondent-Corporation. Thus, whatever was 
required to be done by the petitioner-Com- 
pany was done by that time and only the 
amount of loan was awaited. The month of 
February 1979 rolled by; the middle of 
March 1979 arrived but the respondent-Cor- 


poration’s officers did not rise from thei 
slumber. The petitioner, therefore, sent a 
telegram on 15-3-1979. The said telegram 


reads as under: 


“Document executed on first February till 


mot received cheque disbursement loan. 


Please send. same nip aiid otherwise pro-. 


ject suffering heavy loss.”., .... ry 
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This telegram was followed by a second tele- 
gram and a representation dated 9-4-1979 ad- 
dressed to the Minister-in-Charge of Home 
and Industry. The certificate of the Architect 
dated 26-4-1979 was also despatched point- 
ing out that the construction work was in 
progress and was likely to suffer considerable 
loss and damage if expeditious action of the 
release of the amount of loan was not effect- 
ed. Still there was no response from the re- 
spondent-Corporation. Getting exasperated 
by this inaction on the part of the respon- 
dent-Corporation, the petitioner addressed a 
telegram on 3-5-1979 which reads as under: 


“With mala fide intention you have not 
released our disbursement loan. Please re 
lease immediately otherwise we will take legal 
action at your risk and responsibility.” 


This also did not move the respondent-Cor- 
poration’s officers and they continued to 
maintain their stone silence. In compliance 
with the requirements, the petitioner had 
raised 50 per cent of the authorised share 
capital. The assets of the petitioner were 
also insured against the risk of fire, riot, etc. 
Even as back as on 1-1-1980, the respondent- 
Corporation had asked the petitioner to 
tenew the insurance policy covering the risk 
of fire, riot, etc. as per the letter An- 
nexure “I”. That requisition also was com- 
plied with by the petitioner. 


3. The petitioner further alleged that he 
bad started constructing the building for 
hotel in good faith and incurred huge 
amount by way of expenses and had made 
commitments and had thus materially 
changed its position upon the promise made 
by the respondent-Corporation. The petitioner 
by his amendment elaborated how he had 
come to be prejudicially affected. By that 
time he filed the amendment application, huge 
amount of Rs. 7.5 lakhs had been spent as 
certified by the Chartered Accountants of the 
petitioner as per the report Annexure II. The 
petitioner also complained that because of 
the equitable mortgage already effected in 
favour of the respondent-Corporation, it was 
not in a position to re-mortgage the property 
and the prices of building materials had risen 
to grest heights. The petitioner stated that 
only on the item of cement, it was required 
to spend Rs. 1,90,000/- more, and Rs. 7.35 
lac more on steel. The yearly profits esti- 
mated by the petitioner were also lost. The 
petitioner, therefore, alleged that the respon- 
dent-Corporation was precluded from witb- 
drawing the disbursement of loan since the 
petitioner had altered its position: ‘Telying -on 


-the promise of the respondent-Corporation. 
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It was further alleged .that the respondent- 
Corporation’s action. was ex. facie arbitrary 
and it was trying to -pick.up execuses for -the 
purpose of, avoiding its statutory obligations. 
The petitioner pinay: Ragen prayed 
as follows : : - ; 


- (a) to ‘command the E E 
tion to forthwith disburse to the petitioner 
loan amounts in accordance with the Agree- 
‘ment ddted 1-2-1979 executed by the peti- 
tioner in favour of the respondent-Corpora- 
tion ‘and other related - documents; and 


46) to restrain, pending the hearing - and 
final disposal of this petition, the respondent- 
Corporation from withholding the disburse- 
_ment of any loan amount’ to the petitioner in 
„accordance ‘with the said Agreement dated 

1-2-1979. 


“4 On behalf of the respondent-Corpora- 
tion, its Manager (Law) had filed the 
affidavit-in-reply and the affidavit-in-rejoinder 
was filed on behalf of the petitioner. It was 


inter alia contended by the Manager (Law) 


that no writ petition could be issued to 
enforce the contractual rights; that the res- 
pondent-Corporation was not able to grant 
financial assistance .because the Industrial 
Development Bank of India (IDBI) was un- 
willing to refinance this transaction; that the 
IDBI had closed the. chapter of refinance; 


and that the Board of Directors of the res-. 


` pondent-Corporation had, at, its meeting held 
on 24-4- 1979, resolved’ not to make - ‘any dis- 
bursement ‘because of ‘the note at An- 
nexuure “D” made by its General Manager. 


5. On behalf of the respondent-Corpora- 
tion a rigorous plea was put forth to the 
effect that this High Court’s writ jurisdiction 
was not attracted at all and the only remedy 
that the petitioner could pursue was to file 


a suit for the specific performance of the con- 


tract, if at all it is open to the petitioner: to 
do so. It was urged that the relationship: be- 
tween the parties was -that of the contract- 
_ ing parties: and none other: and: consequently 

the only forum that could be. approached by 
the petitioner for the abovementioned two re- 
liefs was the Civil: Court and not the High 


Court exercising its prerogative writ jurisdic- _ 


tion under -Article 226 of the Constitution of 
India. I am required to deal with this pre- 
liminary question first. | . 

6. In this connection heavy reliance was 
placed by’ Mr. G. N.- Shah, the learned -ad- 


vocate ‘appearing for the respondent-Corpora- 


tion, on two judgments of the Supreme Court. 
The first judgment is in the case of Radha- 
krishna Agarwal v. State of Bihar reported 
in (1977). 3 SCC 457:(AIR 1977 SC 1496). 


Lotus Hotel Pvt. Ltd. vy, Gujarat S. F..Corpn.,. Ahmedabad 


‘graph’ 12. They are: 


In that case it is held that|when the ‘State is 
acting -in its executive capacity in @ contrac- 
tual plane and certain rights and {liabilities 
are claimed to have arisen on that 
the High Court’s jurisdiction under 
of the Constitution of India ‘is not! open to 
be invoked unless ‘the statutory te or ob- 
ligations or the constitutional provision like 
Art. 14 get attracted. ` It` ae a group of 
petitions that was disposed lof by t at’ judg- 
ment: The petitions’ were directed |” 
the orders of the State ‘(Government revising 
the rate of royalty. payable! by the 
the lease granted to them by” ‘the State, 





through its Forest ` Department, ` permitting 
them to collect Sal’ seeds from the’ forest 
area. As found by the Supreme Court the 


case of the petitioners primarily was) that of 
a breach of contract for which ` ‘the State 
would be liable ordinarily to’ pay da ages if 
it had broken it. The Supreme, Court in that 
case ultimately held, reiterating ‘the’ classifica- 
tion of ‘possible cases at the hands of the 
Patna‘ High Court that only : ‘in ' certain cases 
the High Courts jurisdiction ` would | be at- 
tracted. Three types’ of cases’ were ‘envisag- 
ed by ihe Patna High Court as noted ih para: 





G) Where a suitcase ake a anis 
of breach of promise on the' part of the 
State in cases where on assurance or diom 
made by. the State he has ` acted to. hi pre~ 
judice and predicament, , but | the. seam 
is sort of a contract within the mea B...08 
Art. 299 of the Constitution; ; is ae 

. (ii) Where . the , contract entered info - be- 
tween the person aggrieved and. the State is 
in exercise of a. statutory power under certain 
Act or Rules framed thereunder and th peti- 
tioner . alleges a moa on. a perte i the 
State; and... . 

Gii) Where: the caiat abed: in 
tween the State and the person aggrieved ix 
non-statutory and purely contractual andthe 
rights and liabilities of the parties are govern- 
ed by the- terms of the contract;-and the: peti- 


“against 


under ` 


oie 


ALR 


account, i 
Art. 226 i 


-e 


tioner complains about breach lof puch con- 
tract by the State... `: | 27 
The Supreme Court ultimately held. th -the 
case before them fell under the-third caiégory . 


and thatthe writ jurisdiction: was not invok- 
able. k : RAET) 
-7. The amend judgment oe in . the case of 
Premji Bhai. Parmar v? Delhi | , Development 
Authority, reported in (1980). 2 SCC .129: 
(AIR 1980 SC 738). There also; the Supreme 
Court held that. a petition to 'the Supreme 





Court under Article 32 of the Constitution of: 
the" 


India was not-a proper: remedy ‘nor--w. 
Court a proper forum for reopening ‘the 
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cluded contracts with a view to getting back 
a part of the purchase price paid and . the 
benefit taken. The Supreme Court accepted 
the contention that the respondent-authority 
was covered by Article 12 and therefore..was 
a State but it clarified ‘that while determining 
the price of flats constructed by it, it acted 
purely in its executive. capacity. 


_ & Both the cases stand on a clearly 
different footing. As elaborated by the Su- 
preme ‘Court in the said two citations, the 
State in its executive capacity had entered 
into certain agreements or contracts which 
had no moorings in the statutory liability. 


According to Mr. G. N. Shah for the respon-. 


dent-Corporation, the facts of the- case on 
hand are identical but it is difficult to agree 
with him. Two principles clearly - emerge 
which go to distinguish: thése cases from- the 
case on hand. The first distinguishing feature 
is that the respondent-Corporation, af -in- 
strumentality of State, and therefore, a State 
under Article 12 of the Constitution. of India, 
is created for the sole purpose of assisting 
industrial concerns as defined in Cl. {c} of 
Section 2 of the State: Financial C&%porations 
Act, 1951. -As the Statement of Objects and 
-Reasons shows it was .an act made “in order 
to provide medium and long-term finance to 
industrial undertakings which fall outside „the 
normal activities of commercial. banks.” In 
order.to achieve.this objective, the respon- 
- dent-Corporation, as per Section .24 and. Sec- 
tion. 25 .of, the..State Financial Corporations 
Act,.. 1951: is ailthorised to: conduct its busi- 
ness, of, course, .on. business. principles.’ -but 
with. “due regard. being. thad by it to..the inter- 
est of the . commerce -and general public.” 

So the respondent-Corporation isa sort of a 
utility stattitory service ‘and ‘stands’ oi a ‘dif- 
ferent ' ‘footing ` froni ihe normal © bañks` ~of 
normal _ agencies : ‘carrying out” ; money-lending 
Activities. è PERA 


9e- The. facts of the case which, MER been 
set out by, me above-go to show, that by. its 
resolution. dated 24th. July 1978, the Board 
of Directors of; the. -respondent-Corporation 
had offered to “advance the. loan of Rs, 29.93 
lakhs on, the security of equitable mortgage 
of the land and building and hypothecation 


of machinery, as pafrated ,jn Annexure “An. 


Amongst ‘the terms ‘and conditions: that are 
annexed to that letter, the important one is 
the Condition No. 2. _ Which is, . Teproduced 
below. . 

“Rate of interest . will be 124%. p- a. if Te- 
finance is available from Industrial Develop- 
ment Bank of India; otherwise it will be 13% 
p.a. Higher rate of interest at 6%, over, the 
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normal rate of, interest will -be charged on 
the amount in default.” . 


This above-mentioned Condition No. .2 in the 
letter of -offer-is to be specially noted because 
it cuts at the root of one plea of defence put 
forward in the affidavit-in-reply and also be- 
fore me at the time of hearing. It was urged 
that this sanctioning of the loan was subject 
to refinancing by the IDBI. If it was so, 
there was nothing to prevent the respondent- 
Corporation..from expressly stating so or im- 
pliedly suggesting so. On the contrary, the 
fact that the respondént-Corporation said 
that higher rate of interest by 4 per cent 
would be charged if there was no facility of 
refinance, would clearly go to show that re- 
financing by IDBI was not a necessary con- 
dition imposed .io the. -advancement of the 
loan. In my view, there is no escape’ from 
this position in view: of the term No. 2 put 
in black and white.. It-appears that this de- 
fence which is final. analysis is.the only de- 
fence except ‘the technical defence raised in 
this preliminary objection is put forth as an 
excuse for the purpose of avoiding the statu- 


_ tory obligation of assisting any industrial con- 


cern like the petitioner’s. It is + nowhere 
stated in the affidavit-in-reply that the respon- 
dent-Corporation never - advanced loans ' ex- 
cept when there is countervailing arrangement 
with the IDBI: When the arguments were 
about - to: reach the final stage, an attempt 
was sought: to be made to: show ‘that more 
often than not the loans are countervailed: by 
the loans borrowed by the respondent-Cor- 
poration, from . the IDBI but I did. not permit 
this additional plea to bé produced on the 


G record, because it was, trying to make out a 


new case., 


- 10. ‘The . petitioner-Company - on - the as- 
surance. or the promise made by the respon- 
dent-Corporation,. went ahead with-its activi- 
ties, ...It is a matter ~of common knowledge 


` that against the expected „arrival of finances 


entrepreneurs: . start. planning - their. future 
course of action. and even incur. financial 
liabilities..-The petitioner-Company, being 
no exception, did proceed, not only. with its 
construction activities: but also did all that it 
was called upon to do. , In other. words, the 
offer made by the respondent-Corporation to 
advance ‘the loan against the petitioner-Com- 
pany having executéd the mortgage deed and 
met with other requisitions, made ‘the peti- 
tioner materially. alter its position to its dis- 
advantages. ‘Quietly. the respondent-Corpora- 
tion took the deposit of -title deeds and be- 
came the mortgagee under the equitable mort- 
gage... The Tespondent-Corporation called 
upon the petitioner to, get the insurance of 


, 
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the property taken against fire, riot, ete. at 
‘considerable cost. Soon on completing the 
formalities on 1-2-1979, the petitioner-Com- 
pany started requesting the respondent-Cor- 
poration to release the amount of loan and as 
‘the synopsis shows, for four months no reply 
was made. I fear it is not possible to brand 
it so. This inaction on the part of the Offi- 
cers of the respondent-Corporation and the 
lack of courtesy even to acknowledge the 
préssing telegrams and representations of the 
petitioner smack of something underhand. 
At any rate, it can be safely concluded that 
the Officers ‘of the respondent-Corporation 
were out to make this public body avoid its 
_legal obligations. Why ‘they did so is a 
_matter of a mere suspicion with which a 
Court of law is hardly concerned. The fact 
remains that on the one side the petitioner 
went ahead with its construction activity of 
the building of the hotel and incurring liabili- 
ties which obviously would go on mounting 
and on the other side the petitioner was 
kept hanging on the hope that it would get 
the much needed amount of loan. In other 
words, by passing the resolution on 24-7-1978 
by making the petitioner furnish proof of 
marketable title and executing various docu- 
ments set out in paragraph 8 of the petition, 
the’ respondent-Corporation did make the 
petitioner substantially alter its position to its 
material . disadvantages and ordinarily the 
principle of promissory estoppel would stand 
attracted. 


‘11. Mr. G. N. Shah for the respondent- 
Corporation, in this connection urged that 
the principle of promissory estoppel could 
“be invoked only to the pre-conclusion stage 
of the contract and not to a concluded con- 
tract. Neither in law nor at logic, there is 
justification for this limitation on the scope 
of the principle of promissory estoppel, if it 
otherwise on facts applies. The Supreme 
Court had an occasion to deal with this 
principle in the case of Jit Ram Shiv Kumar 
v. State of Haryana, reported in AIR 1980 
SC 1285. In paragraph 39 of the said re- 
ported judgment, the Supreme Court after 
-analysing Indian and Foreign jidgmsdt, has 
observed as follows: 


“The scope of the plea of doctrine of pro- 
missory estoppel against the Government 
may be summed up.as follows: 


(1) The plea of promissory estoppel is not 
available -against the exercise: of the legile; 
tive functions of the State. 7 


(2) The doctrine cannot be invoked for 


“preventing the Government from ` discharging 
its functions under the law. ` s 


Lotus Hotel Pvt. Ltd.- v. Gujarat S.: F. Corpn., 


bas laid down the law very clearly. 


| 
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- (3) When the officer “of the Government 
acts outside the scope of his authority, the 
plea of promissory estoppel is not available. 
The doctrine of ultra vires will come into 
operation and the Government cannot’ be 
held bound by the unauthorised acts of its 
officers. 
(4) When the officer acts within the scope 
of his authority under a scheme and enters 
into an agreement and makes a ‘Tepresenta- 
tion and a person acting on that representa- 
tion puts himself in a disadvantageous posi- 
tion, the Court is entitled to. require the offi- 
cer to act according to the scheme| and the 
agreement or representation. The Officer 
cannot arbitrarily act on his mere whim 
and ignore his promise on some undefined 
and undisclosed grounds of necessity or 
change the conditions to the prejudice of the 
person who had acted upon such represen- 
tation and put himself in a disadvantageous 
position. 
(5) The Officer would be justified in 
changing the terms of the ‘agreement to the 
prejudice of the other party on special con- 
siderations such as difficult foreign exchange 
position or other matters which [have a 
bearing on general interest of the State. 
(Emphasis is supplied.) 








Then in para 44, the Supreme Court lays 
down as follows : 
He . It was not necessary for this 


Court in ‘the cases referred to above) to refer 
to Union of India v. Anglo-Afghan Agen- 
cies Ltd. (AIR 1968 SC 718), or if properly 
understood, it’ only held that the ` authority 
cannot go back on the agreement arbitrarily 


or on its mere whim ..:... ..... 


The above underlined phrases . ‘would show 
that the principle of promissory estoppel is 
not limited to the pre-conclusion |of the 
contract stage. Ultimately the ‘Supreme 
Court in para 50 is reported to have said 
that “the Court can enforce compliance by 
a public authority of the obligation) laid on 
him if he arbitrarily or on his mere whim 
ignores the promises made by him | on be- 
half of the Government’ ...... .....” 

12. Another case which could be refer- 
red to is the case of Kasturi Lal kshmi 
Reddy v. State of Jammu and Kashmir, re- 
ported in (1980) 4 SCC 1: (AIR [980 SC 
1992). The Supreme Court in that case had 
ultimately negatived the contentions | of the 
petitioners before them. In para. 15 of the 
said ‘reported judgment the Supreme Court 





“The second limitation on the ` discretion 
of the Government in grant of largess isin 
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regard to the persons to whom such largess 
may be granted. It is now well settled as. a 
_tesult of the decision of this Court in 
Ramana D. Shetty v. International Airport 
Authority of India (AIR .1979 SC 1628), 
that the Government is not free, like an 
ordinary individual, in selecting the reci- 
pients for its largess and it catinot choose to 
deal with any person it pleases in its abso- 
lute and unfettered discretion. The law is 
‘now well settled that the Government need 


hot deal with anyone, but if it does so, it 
must do so fairly without discrimination 
and without unfair procedure. Where the 


Government is dealing with the public whe- 
ther by way of giving jobs or entering into 
contracts or granting other forms of largess, 
the Government cannot act arbitrarily at its 
sweetwill and, like a private individual, deal 
with any person it pleases, but its action 
must be in conformity with .some standard 
or norm which is not arbitrary, irrational 
or irrelevant z 








13. In my view, therefore, where a pub- 
lic body like the respondent-Corporation in 
exercise of'its statutory powers and in ful- 
filment of its statutory duties leads a citizen 
to a particular position .in which that person 
changes its position and incurs certain 
liabilities or undertakes any expensive acti- 
vity, the public body like the respondent- 
Corporation cannot then turn round and 
take shelter against the spacious plea that 
as a contracting party, it is free to commit 
the breach of the contract and. call upon 
the citizen to have his recourse in law and 
by seeking damages in a case like the one 
on hand. By having recourse to Section 14 
of the Specific Relief Act, 1963, the speci- 
fic performance of a contract of advancing 
money will not lie. What may be good for 
a contracting party may not necessarily be 
good for a public body like the respondent- 
Corporation which, as laid down by the 
Supreme Court in the abovementioned judg- 
ment, is not a free agent to act in a capri- 
cious or whimsical or irrelevant manner. 


14. It is, therefore, held that in the facts 
and circumstances of this case, it is not 
open to the respondent-Corporation to re- 
quest this Court to reject this petition in 
limine on the ground that the rights and 
liabilities of the parties flow from purely 
contractual relationship. 

15. This brings me to the merits of the 
matter. It was urged on behalf of the re- 
spondent-Corporation that the petitioner had 
misled the respondent-Corporation by filling 
in an incorrect fact in his . application for 
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loan. One of the columns of the applica- 
tion form is whether the applicant is involv- 
ed in any financial offences. The petitioner 
had stated in that application that it was 
not applicable to. him. It was alleged that 
this information was vague and misleading. 
If it was vague, there was nothing to pre- 
vent the respondent-Corporation from soli- 
citing further information or clarification. 
The petitioner categorically stated by neces- 
sary implication that there was nothing in 
the history of its Managing Director or 
Director that would show that he or they 
were involved in any economic offence. It 
is not even the positive say of the respon- 
dent-Corporation that the petitioner was in- 
volved in any such offence. A lame attempt 
was, however, made to show by reference 
to the minutes of the General Manager of 
the respondent-Corporation at page 49, be- 
ing Annexure “D” to the petition. I quote 
the whole of the letter here because, to me 
it appears that it is an unsuccessful attempt 
made by the respondent-Corporaiion at the 
time of hearing of the petition to tbrow a 
cloud of suspicion in respect of the creden- 
tials of the petitioner. 


“The above company (Lotus Hotel Private 
Limited, the petitioner herein) has been 
granted a term loan of Rs. 29.93 lacs for 
setting up a 3 star hotel at Baroda by the 
Board (of the Gujarat State Financial Cor- 
poration) in its meeting dated 24th July, 
1978. The company approached for dis- 
bursement’ to the Corporation on 23rd Jan., 
1979. While considering disbursement of 
Rs. 3.67 lacs, an anonymous complaint was 
received by us addressed to IDBI and other 
agencies. The IDBI desired that the matter 
be investigated and they will not’ refinance 
the loan until the matter was cleared by 
Police, Custom and Income-tax authorities 
etc. In this connection, we have received a 
letter (Annexure ‘A’) from Collector, Cus- 
toms and Central Excise, Ahmedabad, the 
contents of which are self explanatory. 


In view of report of Collector, Customs 
and Central Excise and IDBI’s view for not 
granting refinance to above hotel, the Board 
is requested to consider whether the dis- 
bursement should be made to M/s. Lotus 
Hotel Private Limited, Baroda.” 


The General Manager in this Annex. “D” 
does not state that-there was -any involve- 
ment of the petitioner’s Director -in economic 
offence on the part of the petitioner. Al 
that these minutes Annexure “D” state is 
that the IDBI had received some anonymous 


‘complaint and that the IDBI desired | that 
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the matter’ be investigated .and ‘that they 
would not refinance fhe loan when the mat- 


ter was. taken by the: police and customs ` 


authorities. -The letter. at. Annexure. “A” 
was received from:the Collector, Customs 
and -Central Excise,::Ahmedabad but that 
letter- also shows nothing. against the. peti- 
tioner’s Managing Director. The said letter 
is to be found at Exhibit “C’ and it clearly 
mentions. that duritg the searches -carried 
out nothing ‘incriminating’ attracting action 
tinder: Customs. and Central Excise ‘provi- 
sions had been” recovered ‘by them. ..On 
such an ‘ipse dixit, the involvement im: charge 
of economit offences. is'said to have : been 
suppressed by the Managing Director. of the 
applicant-Company. Is there: any. substance 


in it?:: It is to'be noted with pertinence at- 


this stage that’ the srespondent-Corporation 
despite its. statement containing the words 
“not applicable’, sanctioned the“. loan` and 
invited compliance. with’--certain formalities 
which the petitioner did: Even’ in thesub- 
fequent resolution’ dated: 28-4-1979, »: the re- 
spondent-Corporation did ‘not. ‘say that it 
was- withdrawing the' promise by treating 
the contract rescinded . because'of ` the sup- 


pression: of: facts. on the part of, the MaDag- 


. ing - Director. of the petifioner-Cormpany. , On 
the contrary, the -said , resolution of “the 
“Board (dated : -28-4-1979) of, the respondent- 


Corporation. ; simply- ‘stated. that ihe, disburse- 


‘Iment of the ioan was deferred till ‘the, „IDBI 
refinanced the.. transaction, If this. „be | fhe 
second - -Tesolution followed . by the ‘fresh re 
quisition from, -the “respondent-Corporation 
calling upon. ihe petitioner to get. the. mort- 
-|gage property. reinsured ain, the beginning of 
the, year 1980, the, alleged 
fact is; put forth, by the: Lespondent-Corpora- 
tion ,expected,to bę: fair, impartial and rea- 
sonable to pick up an excuse. for, ‘ihe pui- 
pose. of. avoiding the- ‘discharge of. its publio 
duties. There is no. “substance, : whatsoever 
in this particular plea about the. : respondent- 
Corporation: having. been ` misled _by „a,false 
or incorrect representation ‘on the part of 
the: Managing - Director” p tho pruon 
z ele a a oe are P ee a S 


d6.. The “third: “contention” “was, that. 
loan; was. to ‘be. advanced. if and only if the 
IDBI came as a- willing -party „fo refinance 
the transaction. When the petitioner has 
held out “the promise ‘in’ question, :fhe IDBI 
did not figure in the picture: It‘is a matter 
exclusively ‘between ‘the ‘tespondent-Cerpora- 
tion on. the “One harid‘and the said IDBI. on 
the other. How can ihe liability undertaken 
by the respondent-Corporation qua the pefi- 
f tioner ! be- thwarted! by ‘invoking this-- -plea ? 


- suppression of 


Lotus Hotel Pvt. Ltd. v. Gujarat S. F- Corpn., Ahmedabad: 


s, ration.- It cannot :be invoked for. the} 


< 


it acts, not as a purely 


| 
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The Jaw: -does. not provide that ‘the respon- 
dent-Corporation is to meet with its statu- 
tory obligation if -and only if every. project 
sought to be.assisted by the: respondent- 
Corporation is guaranteed of the refinancing 
by the IDBI. It-is not the say of -the re- 
‘spondent-Corporation that: «the; respondent- 
Corporation can have. no funds excépt! the 
funds -assured to -it in the form of refinance 
by’ the IDBI. => he 
‘47. It was then dllesea that aides 
of-the State. Financial- Corporations 
4951, the.. _ yespondent-Corporation, , 
withdraw. its assistance. J 
stantly cuts -at the plea. about; the relations 
between the parties to be one! purely | con- 
tractual. When the tespondent-Corpo' ation 
itself invokes the statutory provisions of 
Section 30 of the’ State’ Financial Corpora- 
tions Act, 1951, it admits the! positio: that 
contracting party 
but as a’ ‘statutory “body having ` 
powers ‘even in’ respect of the, mutual” 
ings. However, Section’ 30, from the 
nature of. its text, cannot be‘ applica 
cause it eee pana A e ee 









forthwith ` in .full-.its. liability to the, 
pur- 


pose of avoiding the ‘initial financial - urden 
itself. “Even. if Sec. 30- can: be “pr: “into 
service.iby implication, J. am- ` more| than 
satisfied that in the- facts -and- circumstances 
of ‘the.case,.:there is no justification on the _ 
part of «the: stespondent-Corporation Te- 
fusing to advance:the loan- ‘promised iby the 
respondent-Corporation :; which! ead a 


disadvantage. from: which; Fetracing. 
ib. not possible except by.. Anviting..; 7 ¢golossad 
costs. resulting into: the . loss ;- of -th 
existence of the petifioner-Company... 

“18. "Mr. G. N. Shali for the” isp id 


Corporation ‘by filing’ ‘the affidavit] t 
Wanted to ‘show that the Fesporideitt- ; 


~ acted: upon by the petitioner ito: its: material 
ofi- steps 







Very 


actual on hand Be those ey the ig nk at- 
counts. Mr. Shah for thei respondent-Cor- 
poration in: this connection bad invited: my 
attention to ithe unreported . judgment. - of 

P.-D. Desai, 'J. in the Special. Civil. Applica- 
koa No. 1124 of 1980. decided on- 28-8-1980. 


1981 
The learned Judge summarily `-tejecteď -- the: 


said petition because he held “having regar: 
to the circumstances of the, case, writ is not. 


the proper remedy ....:.... ” In that , case 
the petitioner. “complained: that the . 
dent-Corporation was not carrying out the 
promise on the ‘basis of which the petitioner 
supplied machinery to the second respon- 
dent. The letter dated 15-5-1979 clearly in- 
dicated that the responident-Corporation had 
agreed to release the amount in question on 
the condition that the ‘second respondenf 
would comply with the terms and condi- 
tions of the loan sanctioned. The case of 
the respondent-Corporation ‘there was that, 
the second respondent had not complied 
with the terms. and conditions of the loa 
sanctioned and that, therefore, the Corpora- 
tion was unable to make the payment to the 
petitioner in respect of the machinery sup- 
plied to the second respondent, The facts 
set out in the said order speak for them- 
selves and cannot have even a remote resen- 
blance with the facts on hand, F, there- 
fore, find that the respondent-Corporati on is 
acting ` arbitrarily’ in this matter and- has 
tried to‘bring into their operation irrelevant 
considerations and the purpose obviously 
appears to be to avoid the sfatutory obliga- 
tion. I therefore pass the following order: 


' The- petition is allowed. . The respondeant- 
Corporation is directed to’ disburse to’. the 
petitioner the: loan amounts forthwith in ac- 
cordance with the letter of offer dated 24-7- 
1978 followed: by the agreernent- dated 1-2-. 
1979 éxecuted by the petitioner in favour of 
the respondent-Corporation. Rule is. - ac- 
cordingly made absolute with Costs. 


19. At the request of Mr. G- Ne. Shah 
for the ‘respondent-Corporation, the opera-: 
tion of this order is suspended- for a period 
of two weeks 'from today with -ithe clear 
statement that'no further stay will be. grant- 
ed by me. This'stay is granted'to enable 
the respondent-Corporation to have -further 
recourse in accordanpe with law, if oye 


der sécordingly. 


F 
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“Amirbibi and- others, Appellants. v. Special. 
Land Acquisition. a Alimedatad, Re- 
spondent. ... 

First Appeal No. 408 “of 1975 with cross 
objections F. A. Nos. 732 and 308 to 311 of 
1975, D/-. 30- 12-1980. ++ 

(A) Land Acquisition Act (L of 1894), 
S. 23 — Damage by severance injuriously 
affecting -property — Ahsence of expert evi- 
dence does not preciude. Court from. deter- 
mining extent of injurious affection, if rea- 
sonable estimate can be: made from evidence 
on record. ; 

The value. of the expert's evidence is that 
it. assists the Court in-reaching a particular 
conclusion where technical assistance -is ne- 
cessary. However, it. cannot be laid down 
as a rule of law that where expert assistance 
is not available and. where a reasonable. . 
guess can be made from whatever evidence 
there is on record, the Court would be pre- 
cluded from doing so only because the expert 
suites is not led in a particular case. 

(Para 5). 

“In the instant -case, the laying down of a 
road on the acquired -land caused the claim- 
ants’ land to be split up into 2 parts and 
both the parts were - rendered _deshaped.. 
Fhe southern piece was triangular in , shape 
while -the northern piece acquired an awk- 
ward shape. . Also; -since- a large chunk. 
from the. claimants’ land was acquired the 
resultant two pieces were comparatively. of 
very small size. The consequent injurious 
affection. was that the .remaining two pieces 
had a reduced saleability in the market. In. 
view,-of the fact that the land did not re-: 
main a compact and a composite block, the 
potentiality of its residential and - commer. 
cial development , was also affected. 


Held, so far as the potential harm to ‘the 
claimants -was concerned, “even ‘for an expert 
it would remain a guess as fhere could not 
be an imsfance to provide guidance. In 
such cases, necessarily the injurious affec- 
tion was required to be estimated on indi- 


` vidual ‘basis and a search for a guideline 


from an instance would be a futile attempt’ 
+#Only ‘portions approved for reporting by 
High Court are reported here. 


pce E A ee oe 

*#* Against decision of P. K. Mehta, Asstt. J., ` 
‘Ahmedabad (Rural) at Narol, in Land’ 
Acquisition ‘Case No. IL of 1973. ` 
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as indeed no instance could be found for a 
loss or damage which stood on a_ peculiar 
and special footing. In such circumstances, 
the damage suffered by the claimants could 
not go uncompensated altogether and it was 
„for the Court to mete out justice to them 
by determining the extent of injurious affec- 
tion on a broad basis and arriving at a 
common sense inference. (Para 5} 


(B) Land Acquisition (Amendment and 
Validation) Act (13 of 1967), S. 4 @ — 
Jnterest payable under S. 4 (3) is in addi 
tion to interest payable under Sec. 28 of 
principal Act. (Land Acquisition Act (1894), 
S. 28). 

A perusal of Act 13 of 1967 shows that 
what the Legislature intended was to vali- 
date certain acquisitions as provided in Sec- 
tion 4 of such Act and at the same time to 
give special interest at the rate of six per 
cent per annum because of the delayed 
effect given to those acquisitions. The pro- 

- visions regarding interest under S. 28 of the 
principal Act and those of S. 4 (3) of Act 
No. 13 of 1967 operate under different sets 
of circumstances. Section 28 is a general 
provision dealing with the question of inter- 
est in all acquisitions. Under Section 28 
the interest is required to be paid from the 
date on which the possession of the land 
was taken to the date of the payment in 
Court, whereas the interest which is requir- 
ed to be paid under S. 4 (3) of Act No. 13 
of 1967 is from a period after the expiry of 
three years from the date of the publication 
of notification under S. 4° till the period of 
payment or tender of payment. When a 
special effect wag sought to be given as spe- 
cified under the provisions of S. 4, in order 
to validate certain acquisitions despite delay, 
the provision about interest was incorporated 
in order to compensate such delay and 
therefore it is difficult to assume that the 
provision of S. 4 (3) was introduced in lieu 
of Sec. 28 of the principal Act. But its 
effect must be to provide additional interest 
as specified therein to the concerned claim- 
ants for those cases wherein acquisitions 
stood validated by the provisions of the Act. 
This is also clear from the fact that whereas 
under S. 28 the interest is to be given on 


the additional amount of compensation 
awarded by the Court over the amount 
awarded by the Collector, and hence it 


would include the market value as well as 
solatium, under S. 4 (3) of the Act No. 13 
of 1967, the interest is to be calculated at 
the rate of six per cent per annum on the 
market value of such land alone which 
would exclude solatium and such other com- 
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pensation which may be given as for exam- 
ple for injurious affection. (Para 13) 


A. M. Joshi, for Appellants; J. R.| Nana- 
vati; Govt, Pleader; P. V. Nanavati) A. H. 
Mehta and B. R. Shah, for Respondent. 


SHUKLA, J.: The 





Government’ of 


Gujarat issued a notification under Sec. 4 
of the Land Acquisition Act, dated) 10-1- 
1961, which was published in the Gujarat 





Government Gazelte dated 2-2-1961 Bs the 
purpose of acquiring. certain lands for the 
purpose of laying down a circular road for 
Ahmedabad Municipal Corporation, The 
concerned parcels of lands were situated in 


the villages of Danilimda and Vasna! The 
Special Land Acquisition Officer | issued 
notices to the interested persons and after 


hearing them declared his award, byl which 
he awarded compensation at the rate of 
Rs. 6/- per sq. metre and solatium | at the 
rate of 15 per cent and also awarded inter- 
est to the claimants. The claimants) being 
dissatisfied with the award, requested the 
Special Land Acquisition Officer, Ahmeda- 
bad, to make a reference to the istrict 
Court, Ahmedabad (Rural) at Narol! The 
reference was accordingly made. and the 
learned Assistant Judge at Narol need the 
Reference Cases, bearing Nos. 11/73) 9/73, 
7/73, 8/73 and 10/73. 


2. It appears from the record before us 
that the learned Assistant Judge disposed of 
L. A. Case No. 11/73 by a separate, judg- 
ment dated 23rd day of Oct., 1974 and dis- 
posed of the other Land Acquisition | Cases, 
namely, 9/73, 7/73, 8/73 and 10/73 ;by a 
separate judgment dated 19th day of] Oct., 
1974. Being dissatisfied with the judgment 
dated 23rd Oct, 1974, the claimants in 
Land Acquisition Case No. 11/73 preferred 
First Appeal No. 408/75 and on behalf of 
the State Cross Appeal No. 732/75 is filed. 
In the Land Acquisition Cases Nos.: 9/73, 
7/73, 8/73, and 10/73, the First ‘Appeals Te- 
spectively 308/75, 309/75, 310/75 and |311/75 
were preferred on behalf of the State where- 
as in all of them Cross Objections} have. 
been filed by the respective claimants. 
Since all these cases arose out of a common 
notification issued by the State, and also as 
it was the same acquisition proceedings, we 








are deciding all these appeals by this; com- 
mon judgment. Incidentally, the matters 
were heard also together by us. 
3 and 4 Xx xX. xx 
8. In First Appeal No. 408/75, the claim- 
ants have also assailed the decision | of the 


learned trial Judge by which he disallowed 
the claim for injurious affection. The claim- 


a ee 
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ants submit that the learned trial Judge 
erred in holding that they were not entitled 
to any damages (that-is to say compensation} 
for the severance of their lands. They have 
claimed Rs. 3/- per sq. metre as severance 
charges. The only evidence led by the 
claimants is the deposition of Abdulrehman 
Haji (Ext. 24) who deposed that Rs. 3/- per 
sq. metre has been claimed for injurious 
affection for severance. The learned trial 
Judge observed in his judgment while dis- 
cussing Point No. 5 that except for the bare 
word of the claimant No. 4, Abdulrehman 
Haji, there is no evidence to show the pre- 
cise nature and extent of the injurious affec- 
tion. He also. observed that there is no 
evidence that the margin was required to be 
kept under the rules framed under the Land 
Revenue Code. Consequently, he disallow- 
ed ihis claim for injurious affection, The 
Jearned Government Pleader, Mr. Nana- 
vati, fairly accepted that on account of the 
splitting up of the claimants’ lands on ac- 
count of the laying down of the road 
through the acquired lands in question there 
would certainly be injurious affection, but 
his argument was that it was for the claim- 
ants to prove the extent of injurious affec- 
tion and that if the claimants have chosen 
not to do so, it would not be open to the 
Court to enter into the field of conjecture 
in determining the extent of injurious affec- 
tion. We have considered the argument of 
Mr. Nanavati and he is right when he sub- 
mits that if the claimants had examined an 
expert, he could have given us an idea about 
the extent of the depreciation in value 
which the remaning land is likely to suffer 
on account of injurious affection. But it 
cannot be gainsaid that even if the expert 
had been examined, he would have to enter 
into a guess work to reach a precise opinion 
about the extent of severance. The value 
of the expert’s evidence is that it assists the 


Court in reaching a particular conclusion 
where ` technical assistance is’ necessary. 
However, it cannot be laid down as a rule 


of law that where expert assistance is not 
available and where a reasonable guess can 
be made from whatever evidence there is 
on record, the Court would be precluded 
from doing so only because the expert evi- 
dence is not led in a particular case. We 
have perused a certified copy of the sketch 
which is to be found at Ext. 67. It dis- 
closes that the proposed road splits up the 
claimants’ land: bearing Survey No. 376 into 
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two parts and we further find that both of . 


them ‘are rendered deshaped. The southern 
piece is ‘triangular in shape’ while the’ nor- 
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therh piece: acquires an awkward shape. It 
also appears that a large chunk from the 
claimants’ land is acquired and the resultant 
two pieces are comparatively of very small 
size. The consequent injurious affection 
would consist of the fact that the remain- 
ing two pieces will have a reduced saleabi- 
lity in the market. In view of the fact 
that the land does not remain a compact 
and a composite block, the potentiality of 
its residential and commercial development 
would also be affected. Now, so far as the 
potential harm to the- claimants is concern- 
ed, even for an expert it: would remain a 
guess as there cannot be an instance to pro- 
vide guidance. In such cases, necessarily 
the injurious affection is required to be esti- 
mated on individual basis and a search for 
a guideline from an instance would be a 
futile attempt as indeed no instance can be 
found for a loss or damage which stands on 
a peculiar and special footing. In such 
circumstances, we are of the view that 
damage suffered by the claimants cannot go 


uncompensated altogether and we must 
make our best endeavour to mete out 
justice to them, although we must be on 


guard while doing so, as our conclusion 
must be based on a broad basis and com- 
mon sense inference. We are, therefore, of 
the opinion, having taken the pros and cons 
of the questions into account, that if we 
allow the claimants the compensation for 
injurious affection to the extent of Rs. 2/- 
per sq. metre, it would serve the purpose. 
The market value of the acquired land is 
reached on the basis of the instances and 
now our estimate of the injurious affection 
to the remaining portion works out at less 
than 1/6th of it and it appears to us that 
seeing from this point of view also our esti- 
mate is fair and reasonable. 


6 to 11. XX XX. 


12. Before we conclude the judgment, 
we have to consider the last but an impor- 
tant question about the claim of interest at 
the rate of six per cent under Act No. 13 
of 1967, which was raised by the learned 
Advocate for the claimants before the learn- 
ed Judge but which the learned Judge, for 
the reasons recorded by him in: his judg- 
ment rejected. It-was argued on behalf of 
the claimants that the claimants were en- 
titled to the interest, besides the interest to 
be awarded under S. 28 of L. A. Act, the 
additional six per cent interest under Sec- 
tion 4 (3) of the L. A, Act, Act No. 13 of 
1967. In order to appreciate this argument, 
which was raised on behalf of the claimants, 
‘jt is necessary to’ have before us the 


XX 


` 
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text of S. 4 (3) o£ the L. A. Act, Act No. 13 
of 1967, which, runs as under :— : 


“(3 Where acquisition .of any particufar 
lastd covered: by a notificatiom: -under sub- 
section (1) of S. 4 of the principal Act, put- 
lished before the commencement of’ the 
Land Acquisition (Amendment and Validz- 
fion) Ordinance, 1967, is -or has been made 
îs pursuance of any declaration under Sec- 
‘tton 6 of the principal Act, whether made 
before or after. such’ commencement, and 
such declaration is or bas been made after 
the:-expiry of: three years fronmr the date ‘of 
‘publication. of such notification, there shall 
be paid simple interest, calculated at’ the 


_ Fate of six per cent pér annum or the mar- 
ket value. of. such’ tand, as determmed under. - 


Section’ 23 of the prineipalAct, | from the 
. date of expiry of the said period of: three 
years. tothe date of! tender of .payment of 
compensation: awarded by -the Collector ee 
-the- acquisition of such ‘land: 


‘ iProyided . that no such interest shall ‘be 
‘payable for any period during which ‘the 
proceedings for the acquisition of any land 
were held up on, account of stay or iing 
tion” by order. of a Court.” ` ; 


“Provided -furthèr that - -nothing in this 
seb-sectiom shali apply to the acquisition of 
any land where the amount.of compensation 
has ‘been. paid. tothe persons interested. be 
fore the commencement of this Act”.” 
“13. It was contended” that ‘according to 
. this provision; if notification under Section 4 
is published before Act No. ‘13 of 1967 aud 
notification under S. 6 has" been published 
after’ the expiry of three years ‘from the date 
of publication ‘of notification’ under Sec. 4 
of the principal ‘Act, inferest calculated~ at 
the rate of six per cent must. be paid on the 
market value of such [and ag determined 
under S. 23 of the: principal Act. It -afso 
lays. down that such: interest has to be paid 
from the date of expiry of the said period 
of three, years until the date of- payment, of 
compensation. : In other words, the | claim- 
ants claim that they are entitled to the inter- 
est simultaneously under S. 28 of the prin- 
cipal Act as well as under S. 4 (3) of Act 
“No. 13- of 1967.. There is @ -proviso.to Sec- 
tion 4 (3) that no such interest sbalk be pay- 
able for. any. periad. during -which.the pro- 
ceedings: for acquisition of - land. were held 
up on account of stay . or. -injunction by 
order of a Court, but that proviso is not rel- 
evant for..ouz purpose. Similariy,, there is 
ako a proviso that. nothing in this. sub-sec- 
tion, namely 4 {3y shall apply to the acqui- 
ition of any land where the amount.of com- 
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. With respect, we are unable to agree 
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pensation has 'been-paid. to. the .pergons :in- 
terested before the commencement df- -this 
Act, namely. Act No. 13 of 1967, but . that 
proviso is also not relevant for our 
The learned trial.Judge took! the vie 
the amendment. on which. the claim 






3A “ot 
the L; A: Act (or for that matter td S. 28 
of the: L. A. Act) .The learned -Judge was 


- of the further view that Act No. 13 -df 1967 


was enacted for: the ‘purpose | of : Validating 
certain .acquisitions and: that > therefo 
provisions. in’ the Act «relating to “interest 
were not- general provisions for «a 
interest im all the cases, but -they -. 
apply only in those cases - wherein -: 
tions: stood validated by Act No-.13 of; 1967. 
The learned: trial Judge observed-in hisi judg- 

ment:-In my. view. under S: A- (3)... f the 
Act No. 13.of 1967 interest-at 6 perircent 
provided in it has to: be given: only. in| cases 
ofi acquisition which are validated under tho 
said Act. Hf the -legislature : intended « to 
award interest: at 6 per cent as: provided in 
Section. 4, sub-clause (3) of the- ‘Act No. {13 of 
1967 the legislature would have ` aménded 
Section .34 accordingly but it is not HAEN 
with. 
the view- taker by the learned | trial i 










‘Fhe perusal of the. Act ` No.- 13 of {1967 
makes ihe intention of the Legislature 
What, the Legislature intended Was- to Wvali- 
date certaim acquisitions - as. provided in |Sec- 
tidn 4 of the same Act and at the same ae 
to give. special interest at the rate. of 
cent. per annum because of - ‘the » ‘del ved 
effect given te those acquisitions. The learo- 
ed Judge missed the point ‘that even | the 
present: acquisition .proceedings stood - yali- 
dated. by. the provisions ‘of this Act and|but 
for them -they would have been. challenged: 
So, the learned Judge ought to have allow- 
ed the interest under, S: 4 (3) of the. Act 
even: under the-view which he took. of{the 
matter. It is: necessary to bear in mind that 
the provisions regarding. poate 
tion 28 of the principal Act and . those | of 
Section 4.63) of Act No. 13 of 1967 operate 
under’ different sets of circumstances: Sec- 
tion 28-is a general: “provision dealing qa 
the question of interest im all . acquisitions. 
Section 28 is-modified by the Gujarat 
endment, but the amendment is no ge t] 
for our present discussion because -it 
with only the rate of..interest. Under S. fis 





the interest is required to-be paid from 
date on which. the possession of the- 
was. taken to the date of the payment |in 
Court, whereas the interest which. is . tequir- 
ed to be paid undes S. & G) of Ast No. 13 





£ 


1981 
of 1967 is from-a ‘ipetiod after the éxpiry of 
three years from! the’ date of the publication 
of notification“wnhder-S. 4° till: the period of 
payment or ‘tender of payment. It. is also 
necessary to consider: fhat Act No. ‘13 of 
1967 was passed to meet with the situations 
arising on dccount»of undue delay in . the 
publication of subsequent notifications and 
on that account certain acquisitions ` having 
been rendered illegal by ‘the Supreme Conrt. 
It appears that when a special. “effect . 
sought to be given as specified ‘under the 
provisions of S, 4 of the Act, in. order to 
validate certain “acquisitions despite 
the provision about interest was incorporat- 
ed in order to compensate such delay and 
therefore it is difficult to ‘assuime that 
provision of S. 4 (3) ‘of Act No; 13 of 1967 
was introduced in lieu of S. 28 of the prin- 
cipal Act. But ‘its effect mist be to provide 
additional’ interest as’ ‘specified’ thérein to the 
concerned claimants ‘for -those „cases wherein 
acquisitions stood validated - by" 
sions of the’ ‘Act: © One additional ` position 
must’ also “be considered as ‘it supports ` ‘our 


view that : S. 4 (3) of “Act. No. 13 of: 1967‘i8 - 
an “additional provision for" interest ‘and that - 
is that whereas Wider ‘Section “28 the interést - 
is to be’ given’ on ‘the additional amount of. 

over . 


compensation ‘awarded by the Court 
the amount -awarded by the Cofléctor, and 
hence ‘it would‘dnclide ‘the market. value-as 


well as ‘solatium,- under’ S. 4:3) of the Act- 


No513-of 1967;the’ iriterest 4 is to be calculat- 
ed at’ the*rate: of six ° “per: cént: per annum on 
the ‘market valite- ‘of such tand alone’ -which 


would exclude’ ‘sélativin and -such other- com- . 


pensation’ which niay be" given`ás for exam: 


ple for injurious affection. The -<laimants: 
in First Appeal No: 408/75. and- the claim- 
ants-respondents i‘ who:-have lodged their“ 


Cross Objections; .in First . Appeals. Nos. 
1308/75, 309/75,. 310/75, and 314/75 must be 


. awarded interest ‘as : provided in Section 443). 


‘of Act No. 13 of 1967 over and. above the 
‘interest which. they :are entitled’. to get: at 
ithe. rate of 4 1/2 per cent.under S. .28.,. We 
may incidentally mention -that dt,:is „not in 
dispute: that all. the pre-conditiens which, are 
tequired ‘to exist: for. the application af Sec- 
tion 4 (3) of- Act No..-13. of: 1967 are. „present 
a the are cases. ee pee ie rs 

atte Bow ee ae og 


we x j pO s 


ret! A aen 
14. to 19. aha, n 
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Ss: ‘H ‘SHETH AND. Ss. Tu; TALATI, JJ 


” Umaji Bhuvan. ` Dharmashala Trust and 
others, Petitioners v. ‘State „of Ban and 
others, -Respondents. nit i 


“Spi: Civil -Appins. Nos. 1860, 1862 to 1864 


md 1894 of 1975 and 412 of 1976, Dj- 24 
1980, > 


4A) Constitution’ “of india, Art 26 — 
Several public’ charities joined in one writ 
Petition —, Facts of each charity, different — 
Petition. is Hable to be dismissed in limine — 


‘But High Court not doing so as that would 


cause harm to charities, 

When the facts relating ‘to each. ‘of several 
public charities are different it is necessary 
for each of:them to file separate writ peti- 
fions: “They cannot jomm- ima common writ 
pelition ‘and raise .on diffetent facts different 
‘questions some of which may answered im 
one way: ‘and! others may’ be answered in a 


. different way.’ The common writ petition in 


such case is’ liable to bè dismissed in limine. 
But the High ‘Court ‘did. mot do so as that 
mould cause’ harm: ‘or “aingjary to the public 
charities.‘ ise Oh Soe (Para 2} 


È) Gujarat “Bancationy Ceis Äct (35 of 
1962), S. 12 (1) (as amended by Act 8 of 
1970) :— Gujarat Education. Cess . Amend- 


“ment Act (8-of £979), S. 6 — Bombay Gene 


ral Clanses: Act {4964}, S: 7 —- Education 
Cess accrued. prior to. 1-4-1970 «under ~ us- 


“amerded Section 12 (1) — In view ofS. 7 of 


Bombay Act:of. 1984 -cess can be recovered 


` thongh. Section. e of acters Act Hoenaot 
- save- recovery. “Ves 


“ Under` The amended’ Section 12 (1) Seated’ 
tion cess carn be recovered with effect from 
1-4-1970 “while under the unamended’S. 12 (1) 
the cess’ “could. be recovered with effect from 
1-8-1962. ‘In view ‘of ‘Section 7, ‘Bombay 
General ‘ Clauses “Act the previous “operation 
of unamended S. 12 f is not affected by the 
Amending’ Act of 1970. Therefore educafion 
cess which had- accroed ` ‘prior To 1-4-1970 
under. the utlamended Section’ 12° (1) can “be _ 
recovered: with effect ‘from ‘1-8-1962 theugh 
such recovery’ ‘is not saved by ‘Section 6 of 

$ (Para 3) 


- {O Gujarat. ‘Education , , Cess- Act (35. ot 
1962), Section, 13 g)—. Govt. . Notification 


. dated 2412-1963. issued under Section 13 (3) 
- exempting - certain buildings from education 


cess — -Dbarmashala belonging to. registered 
public trust used for „admitting _Rilgrims if ex- 
empt from education cess’ under Notification, 


LX/HY/G572/80/GNB-- Eoul aat ae 
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A Dharmashala belonging to a registered 
public Trust which is used for admitting 
pilgrims for a day or more who visit the 
place for religious purposes can be said to 
‘be used for charitable purposes within the 
Notification. The Dharmshala would be 
entitled to exemption from payment of educa- 
tion cess under the Notification, if no part 
thereof has been let out for trade or busi- 
ness and no rent is charged from the pilgrims, 
but only maintenance charge or service 
charge or both is collected from the pilgrims 
and there is no commercial element in such 


charges. (Paras 5, 6) 
P. V. Hathi, for Petitioners; A. J. Patel, 
Asst. Govt. Pleader, i/b M/s. Bhaishanker 


Kanga and Girdharlal, for Respondents. 


SHETH, J.:-- These six petitions have 
been filed by the Trustees of public charities. 
There are Jain Dharmashalas at Palitana in 
the District of Bhavnagar. They were called 
upon the Mamlatdar of Palitana to pay 
education cess for the period commencing 
from Ist August, 1962 to 3lst March, 1975. 
He also demanded from the petitioners 
penalty for not having paid education cess in 
time. Those notices of demand and levy of 
penalty are challenged by the petitioners in 
these petitions. 


.2. Betore we proceed to deal with the 
merits of the case, it is necessary to state a 
few facts showing the state of these petitions. 
ln each petition, several public chariiies have 
been joined together. The facts relating . to 
each public charity are different. In our 
opinion, there could: not have been a more 
heterogenous grouping of the petitioners in 
each of these petitions. If facts relating to 
each of the petitioners are different, then it 
is always necessary for each of the petitioners 
to file a separate petition. They cannot join 
in a common petition and raise on different 
facts different questions some of which may 
be answered one way and others may be 
answered in a different way. This unseemly 
state of affairs which each of these six peti- 
tions presents renders them liable to be dis- 
missed in limine. However, we do not pro- 
pose to do so because the public charities are 
the petitioners. To dismiss them in limine 
is to cause. harm or injury to the public 
charities. Therefore, we proceed to decide 
the broad ‘questions of the law in these peti- 
‘tions and leave the rest to be decided by the 
Mamlatdar om applications which the peti- 
tioners may make to him in that behalf. 

3. The first question which has been 
raised is whether under Section 12 of the 
Gujarat Education Cess Act, 1962, education 
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cess could have been levied on the petitioners 
with effect from Ist April, 1962. In that be- 
half, Mr. Hathi has relied upon sub-sec. (1) 
of Section {2 which reads as follows t 


“Subject to the provisions of i 
there shall be levied and collected with effect 
from the Ist day of April. 1970 a ltax on 
lands and buildings situated in an urban area 
at the following rates ... ... ...”. 


| 


Act, 


This sub-section was amended by Gujarat 
Act 8 of 1970. Prior to its amended by 
Gujarat Act 8 of 1970, the date whith was 
Mentioned was Ist of August, 1962. The 
unamended sub-section (1) of Section 12 read 
as under: 


“Subject to the provisions of this Act, 
there shall be levied and collected ue effect 
from the Ist day of August, 1962 ... |. A; 
The argument which has been raised! is that 
since it was by amendment made by Gujarat 
Act 8 of 1970 that Ist day of April, 1970 was 
inserted in sub-section (1) of `S. 12, education 
cess which became payable for the| period 
prior thereto could not now be recovered be- 
cause, according to Mr. Hathi, there is no 
saving clause. Now, Section 6 of the Am- 
ending Act provides for savings. lowever, 
it provides for savings in respect of Ss. 19 
and 20 only. It reads thus: 


-n “Notwithstanding the amendments ade i io 
Sections 19 and 20 of the principal Act by 
this Act, a person shall be entitled to!recover 
the amount of tax under the said Section 19 
or, as the case may be, the amount) of dif- 
ference under the said, Section 20, in relation 
lo the tax levied for any period prior to the 
commencement of this Act whether the tax 
is paid before or after such commencement, 
as if this Act had not been passed.’’) 


Section 19 of the Act provides for the tight 
of a person who has been held liable to pay 
tax to recover it from the occupier! of the 
land or building. Section 20 provides for ap- 
portionment of liability for tax in respect of 
lands or buildings which have been|Iet and 
in respect of which rateable value | exceeds 
the amount of rent. Mr. Hathi has argued 
that since Section 6 does not save the levy 
and recovery of education cess whicli be- 
came due and payable prior to lst April, 
1970, it cannot now be recovered. It is true 
that Section 6 of the Amending Act does not 
come tò- the rescue of the taxing authority. 
However, Section 7 of the Bombay | General 
Clauses Act, 1904, helps the taxing akoni 
It provides thus : | 








“Where this Act, or any Bombay, Act or 
Gujarat Act made after the commencement 
of this Act, repeals. any- enactment, hitherto 
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made or hereafter to be made, then, unless 
a different intention appears, the repeal shall 
not— 

(b) affect the previous operation of any 
enactment so repealed or anything duly done 
or suffered thereunder. i 


- It is clear, therefore, that unless the Amend- 
ing Act expresses a contrary intention, the 
liability to pay education cess which accrued 
for a period or periods prior to Ist April, 
1970 is saved. We find nothing in the Am- 
ending Act which discloses such a contrary 
intention. Therefore, the previous operation 
of unamended Section 12 (1) of the Gujarat 
Education Cess Act, 1962, is not at all affect- 
ed by Gujarat Act 8 of 1970. The first con- 
tention raised by. Mr. Hathi, therefore, fails 
and is rejected. 

4. The second contention which he ‘has 
Yaised turns upon the construction of a 
notification which has been issued by 
State Government under Section 13 (3). It 
provides as follows: 

“The tax under Section 12 shall not be 
leviable in respect of the following, that is 
to say— 

(3) any building or land or class of build- 
ings or lands, which the State Government, 
if it. considers it necessary to. do so in the 
public interest, may by notification in the 
Official Gazette, exempt from payment of 
the tax -under Section 12:” 


Notification issued by the State “Government 
- has been annexed to the petition. It pro- 
vides, inter alia, as follows: 


“Lands and buildings or portions thereof 
solely used for public worship or for a public 
charitable purpose and held for a public 
trust registered under the 
Trusts Act, 1950, or for a society registered 
under the Societies Registration Act, 1860.” 
The classes of lands and buildings described 
in the paragraph extracted above have been 
exempted from payment of education cess. 
There are two conditions which must be 
satisfied by them. It is nobody’s case that 
the properties which belong to public charities 
(which are the petitioners) are used solely 
for public worship. The question is whether 
they are used for public charitable purposé. 
Secondly, whether they are held by public 
trusts registered under the. Bombay Public 
Trusts Act, 1950. It is not in dispute before 
us that all the public charities which are the 
petitioners before -us have been registered 
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under the Bombay Public Trusts Act, 1950. 
The first condition is, therefore, satisfied. 


5. All the public charities are in respect 
of ‘Dharmashalas’- which admit pilgrims who 
go to Palitana for religious purposes. To 
admit a pilgrim for a day or two or more, 
depending upon the situation in each in- 
dividual case, indeed amounts to a charitable 
purpose. However, there are certain excep- 
tions which have been laid down in the Ex |. 
planation which has been appended to that 
The Explanation says that the 
following buildings and lands or portion 
thereof shall not be deemed to be solely oc- 
cupied and used for public worship or for a 
public charitable purpose within the meaning 
of Clause 2, namely :— ` . 

(a) buildings or lands or- portions thereof 
in which any trade or business is carried on; 
and N 

(b) buildings or lands or portions thereof 
in respect of which rent is derived, whether 
such rent is or is not applied solely to reli- 
gious or charitable purposes. i 


Paragraphs 3 and 4 of the Notification are 
not relevant for the purposes of the present 
case. These two exceptions which have been 
made, in our opinion, mean this. If there is 
‘Dharmashala’ which admits pilgrims who go 
to Palitana for religious purposes and has 


let out a part of its buildings for any trade -~ 


or business, then it is not exempt.frompay- 
ment of education cess. -In each case, the 
Mamlatdar will have to find out whether a 
part of any such ‘Dharmashala’ has been let 
out for trade or business. It is not alleged 
in any case that the whole of any ‘Dharma- 
shala’ has been let out for trade or business. 
Therefore, we are not concerned with that as- 
pect in this case. 

6. Secondly, rent, in our opinion, has 
a commercial element in it. If the public 
charities are charging the pilgrims something 
which is in the nature of maintenance charge ` 
or service charge it is, in our opinion, 
not ‘rent’. ‘Rent’ is ordinarily something 
more than a’ maintenance charge or a ser- 
vice charge. Any ‘Dharmashala’ in res- 
pect of which something more than a main- 
tenance charge or a service charge is collect- 
ed from the pilgrims, can be regarded as col- 
lecting rent. In each case, the Mamlatdar of 
Palitana shall have to find out whether what 
the petitioner charges in respect of a parti- 
cular ‘Dharmashala’ is a mere maintenance 
charge or a service charge or whether .there 
is a commercial element in the amount which 
the pilgrims are charged. If he comes to the 


` 
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conciusion that what is. collected from the 
pilgrims is a maintenance ‘charge or service 
charge or both and that there is no- commer- 
cial element in such charges, they will be 
‘entitled under the said notification to exemp- 
tion from payment of education cess, indeed 
. subject to the fact that no. portion thereof 
has been let out for business or trade. These 
- very principles hall apply to ‘Chhatralayas' 
-OT students’ residential homes, . 


-Mmore in these ‘petitions than what we have 
stated.-because there are several petitioners 
whose facts are totally different and they have 
been joined together in each of the. petitions. 
7 & Mr. Hathi has shown us in some of 


' the petitions that some .of the public chari- 


ties have -already been exempted by orders 
made in that behalf. If those orders’ are in 
force, they are certainly entitled to exemp- 
tion and the Mamlatdar of Palitana” cannot 
‘demand from them any education cess nor 
can he levy penalty, on them: for its . non- 
payment, : f 

-9 in the ERT the petitions are party 
allowed and it is declared that the public 
charities which have not‘let out the -whole 
or ‘a portion of their premises for ‘trade or 


` business and which are ‘collecting from the 


. Pilgrims who are admitted to their premises 
ònly--a_ maintenance charge or a service 
charge or both, not_containing an element of 
‘rent’ in commercial sense as stated above, 


are entitled to exemption from payment of - 


education cess. It shall be open to each of 
the petitioners to ‘make ‘an appropriate ap- 
plication to the Mamlatdar, Palitana, seek- 
ing an exemption from payment of education 


‘cess in respect of the property held by it in 


terms of the construction which we have 


placed upon the exemption notification dated ° 


24th December 1963. If they satisfy the re- 


‘quirements of the notification as interpreted 


by us, the Mamlatdar, Palitana, shall . grant 


exemption from payment of education cess . 


in those cases. He shall not enforce the de- 
mand for education cess and penalty: against 


- ,-those public charities in whose favour ex- 


emption has already been granted if such 
exemption is still in force. Rule is made 
partly absolute in each case with. no order 


as to costs. 
Order accordingly. 


Hirabhai Chhaganlal v. G. S, R. T. Corpn., Ahmedabad ` 


7 Itis not possible, for us to do anything 


‘Only portions approved | ‘foro r 


AIR 


AIR 1981 GUJARAT 226 
P. D, DESAI AND S: B. MA 


Patel Hirabhai Chhaganlal and 
Appellants v. Gujarat State Roa 
port Corporation; Gita Mandir, 
bad, and others, Respondents. 


First Appeal No. 82 ofi 1980, D/- 6-2- 
1981.** 
. Fatal Accidents Act’ (13 of 1855); S, 1-A 
— Claim for compensation — Pecuniary 
loss — Mode of computation. (Motor Vehi- 
cles Act (4 of 1939), S; 110-B). 


Under Section 1-A. damages are to be 
based on the reasonable . expectation of 
pecuniary benefit or benefit reducible to 
money value. The. actual extent lof the 
pecuniary loss may depend upon data 
which cannot be ascertained accurately 
but must necessarily be an estimate or 
even -partly a conjecture. , The pecuniary 
loss has to be ascertained only by jbalanc- 
ing on the one hand the loss to the claim- 
ants. of the future pecuniary benefits and 
on the other any pecuniary adyantage 
which from whatever source c mes to 
them. by reason of the death, that is, the 
balance of loss and gain to'the dep dants 
by the death must. be ascertain 


While considering a claim for compen- 


AR, JJ. 
nother, 
Trans- 

eda- 


sation upon the death of an infant or an 


adult unmarried child, the possibility or 
probability -of contribution owards 
parents. after mariage should con~ 
sidered, ' (Para 3) 
Cases Referred: `’ Chronological Paras 
AIR 1980 Guj 25- 21 Guj = 187 | - 3 
AIR 1962 SC1 ` 8. 
(1915) 1 KB 627 : 84 LIKB 918 : 31 TLR 
198, Berry v. Humm &, ‘Co. 3 
1913 AC 1: 107 LT 564 : 29 TLR |19, Taff 
Vale Railway Co. v. Jenkins 3 


H. R. Lathigara, for Er Arun 
K. Shah, (for No: 1) and P. V. Nanavati, 
(for No, 3), for Respondents. . 

P. D. DESAI, J. :— 1 and 2. XXXX XXX ` 

3. Before. considering the contentions 
on merits, the settled legal position may 
be briefly - adverted to. It is ‘welll settled 
that under S. 1-A of the Fatal oe 
Act; 1855, which is in supstence repro- 


reporting 
by High Court are reported here, , 


"Against decision-of J. P. D 
Accident Claims Tribunal, Me 
. M. A. C. T, Appln. No. 141 of 1978. 


Gy/HY/D370/81/VNP - 











ay 
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duction of the English Fatal . Accidents 
Acts (known as the Lord -Campbell’s 

cts), damages are to be based on the 
reasonable expectation of pecuniary bene- 
it or benefit reducible to money: value, _ 







ascertained accurately but must: ‘neéces-. 
sarily be an estimate or even partly a 
conjecture, The pecuniary loss has to be 


future pecuniary benefits and on the other 
any pecuniary advantage which from 
whatever source comes to them by reason 
of the death, that is, the balance of loss 
and gain to the dependants by the death 
must be ascertained (See Gobald Motor 
Service Ltd. v. Veluswami, AIR 1962 SC 
1). It is not a condition precedent . to 


“ the maintenance of an action under Sec- 


tion 1A that the deceased should’ have 


- been earning money or money’s worth or 


contributing to the support of the claim- 
ant at or before the date of the death, 
provided that the claimant had a reason- 
able expectation of pecuniary benefit 
from the continuance of the life. Even a 
prospective pecuniary loss is liable to be 
compensated provided it is shown.that a 
reasonable expectation of pecuniary bene- 
‘fit could be entertained by the claimant, 
In other words, an action under S, 1-A 
can lie for the pecuniary loss, actual or 
expected, and even the destruction of a 
reasonable expectation of-pecuniary bene- 
fit is liable to be compensated. (See Taff 


- Vale Railway Co. v. Jenkins, 1913 AC 1), - 


In England it-is well settled that in an 
action under the Campbell’s Acts the 
damages recoverable are not limited to 
the value of money lost, or the money 


„ value of things lost, but includes mone- 


tary loss incurred by replacing’ services 
rendered gratuitously by the deceased 
where there was a reasonable prospect of 
their being rendered freely in the future 
but for the death (For example see Berry. 
v. Humm & Co., (1915) 1 KB 627), In 
view of the fact that Section 1-A of our 
Fatal Accidents Act and the relevant pro- 
visions of Lord Campbell’s Acts are mould- 
ed on the same lines, decisions of English. 
Courts are relevant while considering a, 


‘ claim for compensation undér Section 1A 


of our Fatal Accidents Act. That is why 
in Khodabhai- Bhagvanji v. Hirji . Tapu, 
(1980) 21 Guj LR 187 : (AIR 1980 Guj 25), 
following the decision in Perry v. Humm 
& Co. (supra) damages were awarded to a 
husband on the accidental death of his 
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wife who rendered gratuitous help in 
running a big household and also render- 


“ed. similar help in agricultural operations. 


‘The claim for the monetary loss incurred 
or likely: to be incurred for replacing ser- 
vices rendered gratuitously by the deceas- 
ed is, therefore; comprised in the claim 
for pecuniary loss which can be advanced 
under Section 1-A. Another aspect which 
has to be borne in mind while consider- | 
ing ‘a claim for compensation upon the 
death of an infant or an adult unmarried 
child is. the possibility. or even probabi- 
lity, that if he had not died, he would 
some day have married and in conse- 
quence his- contribution, actual or pro- 
spective, to his parents :would have ceased 
or would have become much smaller. It 
is apparent that claims of ‘his own family 
would reduce his contribution towards 
maintenance of the parents even where, 
as in our country, there is statutory re- 
cognition of. the obligation of a son to 
provide maintenance to his aged parents. 
In the ultimate analysis the dependency 
benefit: has to be worked out by making 
the usual discount for the uncertainty of 
life, the fact that the dependants are 
receiving a lump sum payment and all 
other relevant factors, In adopting the 
multiplier, the age of the child and that 
of the parents has to be borne in mind. 


4 to 10. (xxx Xxx XXX XXX KXX XXKX) 
` Appeal allowed. 
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Hargovanbhai J. Patel, Petitioner v. 
Lenya Dudh Utpadak Co-op, Society Ltd, 


“Lanva and others, Respondents, 


Special Civil ApplIn. No, 454 of 1979, 
D/- 27-1-1981. 

Gujarat Co-operative Societies Act (10 
of 1962), Ss. 71, 155 — Revision to .Addi- 


. tional Commissioner-cum-Jt. Registrar re- 
‘garding alleged violation of S, 71 — In- 


terference — If amounts to re-exercise of 
delegated powers — Validity. 


_ Petitioner a vigilant member of `the 


- society started a proceeding against the . 


office-bearers of -a Co-operative Society 
who entered into an agreement to pur- 
chase some property for the purposes of 

the Society. from the funds of the Society. i 


“The office-bearers filed a revision to the 
Additional , 


Commissioner-cum-Jt.. Re- 
gistrar of- the Societies against order of 
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the District Registrar for filing a com- 
plaint against them on the alleged viola- 
tion of S. 71. Additional Commissioner 
refused to interfere in the said order. In 
a subsequent revision filed by the State 
Government, the Additional Commis- 
sioner ordered withdrawal of complaint 
and regularised the resolution to strike 
the deal. Petitioner challenged validity 
of it under Arts. 226, 227 of the Constitu- 
tion alleging that then Minister in-charge 
of Co-operation had taken this unlawful 
decision mala fide under the pressure of 
political workers. 

Held that (i) Additional Commissioner 


passed that order in his capacity as Addi- . 


ticnal Commissioner and also as Addi- 
tional Registrar and not exercised his re- 
visional powers as a delegate of the Govt. 
as the order itself did not speak of any 
of such delegation. Thus there could not 
be said to be re-exercise of the delegated 
powers and validity could not be chal- 
lenged on this ground. (Para 4) 


Section 155 gives power of revision to 
the Registrar as well as to the Govt. The 
Registrar exercises powers of revision 
against the orders of his subordinates and 
the Govt. is invested with the powers of 
revision against the order of its subordi- 
nates. The Jt. Registrar is obviously an 
officer subordinate to the Govt. and so 
there is nothing’in S. 155 itself to show 
that the Govt, cannot exercise powers 
under S. 155 against the Jt. Registrar’s 
orders after the powers are exercised by 
the Jt. Registrar. AIR 1979 Guj 43, Rel. 
cn. (Para 5) 

(ii) Order regularising the resolution to 
strike the deal was also valid when the 
’ then Minister’s report showed that the 

Govt, had treated a case, not of invest- 

ment butof spending for the purchase of 

the property for the purpose of the 

Society. S. 71 from its very nature of the 

text is confined to investment of the 

surplus funds of the Society so that cash 
does not remain on hand with 
chances of its being channelled to other 

unlawful sources. (Para 6) 
Cases Referred: Chronological Paras 
_AIR 1979 Guj 43 : 19 Guj LR 1141 5 

R. N. Shah, for Petitioner; C. K, Tak- 
wani, Asst. Govt. Pleader, for M/s. 

Bhaishanker Kanga and Girdharlal, (for 

No. 10) and A. P, Trivedi, (for Nos. 1 to 

7 and 9),. for Respondents. 

ORDER :— This is a petition filed by 
one citizen residing at village Lunva of 

Chansmu Taluka in Mehsana District. The 


Hargovanbhai v. Lanva Dudh Utpadak Co-op. Socy. 


-ng committee of the said 


the: 


| 
| ALR 


respondents: herein are the officé-bearers 


` of one co-operative milk.society of that 


village and the respondent No. 10 is the 
State of Gujarat. The petitioner claims 
to be a member of the said co-operative 
society registered under the provisions of 
the Gujarat Co-operative Societies Act, 
1961 (the “Act”, for short). The; manag- 
co-operative 
society had passed on 15th July 1975 a 
resolution No. 48 to purchase some pro- 
perty for the purposes of the Society by 
spending about Rs, 45,000-to Rs. 50,000 
and then by a subsequent - resolution 
No. 53 dated 14th. September 1975, they 
had ‘entered into.an agreement to pur- 
chase the house of one Shri Vinchandas 
Tanthudas Patel for Rs. 48,000/- and. 
they had paid amounts of Rs. 7,000/- and 
Rs. 15,000/- respectively on 22nd) August 
1975 and 17th September 1975 towards, the 
price of the said building, The petitioner, 
as a vigilant ordinary member, of the 
Society, felt that the provisions of Sec- 
tion 71 of the Act requiring how the 
funds of the Society should be invested by 
the managing committee had been flag- 
rantly violated by the members jof the 
Society and he had, therefore, got. initi- 
ated certain proceedings against the office 
bearers of the Society because th said 
alleged investment violated Section 71 


read with Rule 29 (c) of the Act. The 
Special Officer appointed by the District 
Registrar of Co-operative Societies, 


Mehsana, felt that the offence under Sec- 
tion 147 (d) was committed by the office 
bearers of the Society and so a Criminal 
Case No. 106 of 1977 was filed in the 
Court of competent criminal jurisdiction 
on 27-1-1977. Exhibit “A” is the copy of 
the said complaint which was said to be 
pending before the Magistrate when the 
petition was filed. 


2. The respondents Nos. 1 to 9 had 
filed a Revision Application before the 
Additional Commissioner and Registrar 
of Co-operative Societies by invoking Sec- 
tion 155 of the Act challenging the order 
of the District Registrar to file a| com- 
plaint against them on the alleged: viola- 
tion of the provisions of Section 71!of the 
Act and they had sought for a ‘further 
prayer of regularising the deal of pur- 
chase made by them. The Registrar-cum- 
Additional Commissioner of Co-opdrative ` 
Societies, while exercising his revisional 
powers under Section 155 of the Act, de- 
clined to interfere. But the Government 
then took up the matter in revision under 
Section 155 of the Act and’ passed the 
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the complaint filed against the respon- 
dents -should be withdrawn and the re- 
solution to strike the deal must be regu- 
lurised. Being aggrieved by the said deci- 
sion ofthe Government, which is at 
Annexure “B”, the petitioner invoked this 
High Court’s jurisdiction under Arts. 226 
and 227 of the Constitution of India be- 


cause in his view the then Minister-in-. 


Charge of Co-operation Shri Rasikial 
Acharrya had taken this unlawful deci- 


sion mala fide under the pressure of pone 


tical workers. 


3. The Government has- not filed any 
affidavit in this case. But the respondent 
No. 2 has filed an affidavit and to it is 
annexed one document showing that the 
State Government had already moved for 
the withdrawal of the criminal 
which stood withdrawn with recording of 
acquittal of the accused on 2-8-1978. 


4. Mr. R. N. Shah, the learned ad- 


ocate appearing for the petitioner, firstly. 


urged that once the power under S. 155 
of the Act had been exercised by the 
Additional Commissioner of Co-operative 
Societies, the State Government was 
denuded of any powers under the said 
section because the Additional Commis- 
sioner was acting as a delegate of the 
Government and powers once exercised 
by the delegate could not be re-exercised 
in principle, I asked Mr. Shah for the 
petitioner as to whether he had any au- 


thority or any order of the Government’ 


to show: that the Additional Commissioner 
of Co-operative Societies- was functioning 
as the delegate of the Government. Mr. 
C. K. Tackwani, the learned Assistant 
Government Pleader appearing for 
State, orally declared that the Additional 
Commissioner who was also .Joint Re- 
gistrar of the Co-operative Societies, had 
exercised powers under Section 155 cf the 
Act in his capacity as the Registrar as the 
order ex facie shows. The said order was 








T. Chellam, the IAS. Officer,. 
passed the said order in his capacity as 


under the provisions of the Act. There.is 
o post of an Additional Commissioner of 
Co-operation under the Act but Govern- 
ment, it seems, for its Administrative pur- 
poses has appointed certain officers te 
look after the affairs - of Co-operation. 
The petitioner, in my view, has -failed to 
show that Mr. T. Challam had exercised 


his revisional powers in the Revision Ap-- 


-Hargovanbhai . v, Lanva Dudh Utpadak Co-op. Socy. 
-order Annexure “B” dated 15-5-1978 .that.. 


-order ‘of its subordinates. The Jt. 
case. 


. ing in Section 155 of the Act 


the. 
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plication: ‘No. 356 of 1977.as the: delegate 


- of the Government. The order -itself does 


not speak of any of such delegation... 


5. Mr. Shah for the petitioner then 
alternatively -urged that the powers of the 
Government. and the powers of the Re- 


gisirar under Section 155 of the Act are 


co-extensive and once the powers are 
exercised by the Registrar or the Joint 
Registrar. the State Government cannot 
exercise such powers. The language of 
Section 155 of the Act does not support 
this reasoning, It gives power of revision 
ty the Registrar as well as to the Govern- 


-ment. The Registrar exercises powers of 


revision against the orders of his sub- 
ordinates and the Government is invested 
with the powers of revision against the 
Re- 
gistrar is obviously an officer subordinate 
to the Government and so there is noth- 
itself to 
show that the Government cannot exer- 


cise powers.under S. 155 of the Act 
‘against- the Jt. Registrar's orders 
after the powers are exercised 


by the Jt. Registrar, Mr. Tackwani in 
this connection had invited my attention 
to the judgment of this High Court in the 
case of Maganlal Lalbhai Patel v. State 
of Gujarat, reported in 19 Guj LR 1141 : 


- (AIR 1979 Guj 43). It.is the case arising 


under the provisions of the Gujarat Pan- 
chayats Act but the principle laid down 
in that case squarely applies to the pre- 
sent case. What the learned Judge says 
about Section 294 (5) of the Gujarat Pan- 
chayats Act, in my view, should apply to 
a provision which is in pari materia with 
that provision. The learned single Judge 
in this connection observes as follows (at 
p. 45 of AIR): 


“Once the State Government authorises 
a particular officer, the power conferred 
under sub-section (5) of Section 294 be- 
longs to that officer, When such an offi- 
cer exercises power under sub-section (5) 
of Section 294, it is within the competence 
of. the State Government to revise his 


` order under sub-section (5).” 


6. . Mr. Shah for the petitioner urged . 
that the mala fides attributed to the 
Minister-in-Charge of Co-operation at the 
relevant time have stood undenied.’ Mr. 
Tackwani in this connection submitted. 
that as Shri Rasiklal Acharrya is no 
longer there in office, it is difficult for.the 
Government to affirm or deny the allega- 
tions but he has made available for my 


. perusal the original file-and I find that 
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there was an elaborate -order passed by 
the then Minister-in-Charge of Co-opera- 
tion Shri. Rasiklal Acharrya and it ap- 
peared ex facie from the order, set out in 
detail on the file, that the Minister-in- 
Charge had interpreted the legal provi- 
sions and passed the order. Mr, Shah had 
in this connection urged that Section 71 
of the Act prohibits the Society from in- 
vesting its funds in a manner other than 
. rovided « in that. section. But, . the. then 
r’s order on’ the ‘Government file 
howed that. the Government had freated 
his as a case, not of investment but of 
spending for the purchase of the property 
‘Hor the purposés of the ‘Society. Ex facie 
the order of the. Government” ‘appears to 
tbe right because Section’ 71, from ` 
ery nature of the text, is confined to in- 
estment of the. 
Society yo, that ‘cash does not, remain on 










sare to other unlawful sources, _ 

. In view ‘of the matter, I find little 
eats in .this petition which stands re-. 
‘jected. Rule ee with no. order as 
to costs, 
' Petition dismissed. 
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B. J. DIVAN, C. J. AND B. K, MEHTA, J. 
” M/s. Super Steels; Ahmedabad, Appel: 


lant v. Ahmedabad Municipal “Corpora-- 


‘tion, Astodia, Respondent, | 


Letters Patent Appeal No. 153 of 1980, 
D/- 8-12-1980.* 
. Bombay Provincial “Municipal corpgias 
tions Act (59 of 1949), S. 260--—.. Notice 
for demolition of -premises — .Question 
regarding existence of premises before en- 
forcement of Act — Can be decided by 
Civil Court. First_Appeal No. 38 of 1989, 
D/- 24-1-1980 (Guj), Reversed. (Civil P.C. 
(1908), S. 9). . 
` The Civil Court in appeal čan ` decide 
the question that, whether the premises in 
dispute were in existence, before the Act 
was made: applicable, even when the 
plaintiff in the proceedings under S. 260 


failed to lead the evidence: before the. 


. competent authority regarding the ap- 


plicability, of the Act to the disputed pre-_ 


mises. First :Appeal No. 38 of 1980, D/- 


24-1-1980 a Reversed. Case law dis- 


cussed. E e nran 5) 


*Against - judgment of N.H. “Bhatt J. _in 
First Appeal No. 38 of 1980.. D/- 24- -{- 
1980. coe 
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Mis. Super Steels v. Ahmedabad Municipal Corpn; Astodia 


‘surplus funds of the 
‘in the ordinary Civil Court, Unless, 
hand with the chances of its being chari- , 


implication, it could not be said 
‘jurisdiction of the Civil Court” isl ` 


„vedi, for G. N 


- No. 828 of 1973" decided on’ 12/13 


A.L R. 


Court 
the 


.. Exclusion of jurisdiction of Ci 
is not readily to be inferred: -unl 
finality is attached to the orders|of spe- 
ciał authorities or tribunals or| where 
there is a bar of jurisdiction - of the Court 
by an express provision or by" ‘necessary _ 
implications, Even:such provision) as -to ` 
the finality or exclusion does not exclude 
the jurisdiction ‘of Civil Court where the 


‘provisions of a particular Act have not 


been ‘complied with or ‘a ;statito 
bunal has not acted’ in conformi 
the fundamental - principles of - judicial 
procedure and where the ‘special emedy 
does .not ensure full and complete: relief 
as available in Civil Court. Any error 
committed by the Tribunal- -or an| auth- 
ority under the statute on a fact which 
would invest it or him with the jurisdic- 
tion is always subject to judicial scrutiny 
there- 
fore, the jurisdiction of Civil - Court is 
ousted by express terms or by nevessary 


tri~ 


pletely barred. 
Cases Referred: 


: (Para 5) 
_ Chronological : 


-(1977) First Appeal No, 828 of 1973, D/- 


13-7-1977 (Guj) - 2, 3, 5 
AIR 1973 SC 1362 :. 1973 Tax LR 6843 
ATR. 1969 SC 78 ie T5, 
(1960) 1 Guj LR T | eo 5 


` G. P. Vyas, for Amie. Deepak Tri- 
N. Desai, for Respondent. 


B. K. MEHTA, J.:— This appeal, at 
the instance of the originai plaintiff of 
Civil Suit No. 978 -of 1975' on the/file of 
the. learned City Civil Judge, Ahmedabad, 


- is directed against the order df- thel learn- 


ed single Judge of this Court disrnissin, g 
the First Appeal of the plaintiff’) being 
First- Appeal No: 38 of 1980 against the 
judgment and order ‘of the City} Civil 
Judge dismissing the: suit of the plaintiff, 
as the learned single Judge found himself 
unable to enter into and’ sant upon 
the only and the material issue whether 
the premises in question were in éxistence 
before the Bombay Provincial Municipal ` 
eras Ach, 1949 became applicable. 


-2 ‘The reason ‘of “the inability of the 


Seamed City Civil Judge to' enter into and 


adjudicate upon the material” issue - was, 
in his. opinion, the’ observation. ‘of the | 
learned single Judge. of this. ‘Court 
unreported decision ‘in -- Fitst -` Appeal 


1977. by our learned brother N, H. B 





-with 


y 


“ 


‘that if a Tribunal or an officer 
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3. At the time of hearing of this ap- 
peal, the learned Advocate appearing on 


behalf of the appellant, urged that the 


learned City Civil Judge was in error and 


. for that matter the learned single Judge 
of this Court was also in error- in con-. 
firming his order- that the Civil Court 


could not have decided the question, whe- 


ther the premises in.dispute existed be- - 


fore the Bombay Provincial Municipal 


Corporationg Act, 1949 (hereinafter refer- 


red to as “the said Act”) was made ap- 
plicable inasmuch as the exercise of the 
jurisdiction by the competent 
under S. 260 of the said Act would depend 
upon the adjudication of that collateral 
fact, In other words, it was submitted 
that the question whether the premises in 
dispute were in existence before the said 
Act was put on the statute book and made 
applicable was a jurisdictional fact and 
any erroneous decision thereon is always 


-subject to judicial scrutiny. In submis- 


sion of-the learned Advocate for the ap- 
pellant, the learned City Civil Judge has 
read more than what was warranted in 
the earlier decision of the learned Judge 


of this Court in First Appeal No. 828 of. 


1973. 


4. On behalf of the respondent-Cor- 
poration this contention is sought to- be 


repelled by urging that the plaintiff ought 


to have led evidence before the com- 
petent Authority to justify his contention 
that the Act did not apply to the premises 
in question since they were in. existence 


prior to the coming into force of the said _ 
. Act and in so far as the plaintiff has fail- 


ed to adduce any evidence in that -behalf, 
it was not open to him to agitate this 
question before the Civil Court. 

5. We are afraid that the contention 
urged on behalf of the respondent-Cor- 
poration is too specious to be adhered to. 
It is settled position of law which is not 


required to be supported by. ‘citation `of 


any decisions since it is clear on the 
matter of principle as well as authorities 
acting 


under a statute commits an error of fact 





which is a jurisdictional fact, his decision 
is always liable to be questioned in Civil 
Court, except where the jurisdiction of 
the Civil Court is ousted’ by clear terms 
jof the statute or by necessary implications 
'(Vide: ‘Raza Textile Ltd. v. I. T. O. Rani- 
pur, AIR 1973 SC 1362). This court has, 
in Municipal Corporation of the City of 
Ahmedabad v, Patel Prabhudas Dhanji- 
bhai (1960) 1 Guj LR 94, held that S. 260 
of the Bombay Provincial Municipal Cor- 


Court. 
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porations Act: was not of retrospective 
nature but prospective in its operation 
and any proceeding in respect of a default 
under the provisions of the Bombay 
Municipal Boroughs Act, 1925 can only be 
continued under the. provisions of that 
Act provided that. such-.provisions of the 
Act fall-within the scope of Appendix IV - 
of the Bombay Provincial Municipal Cor- 
porations Act of 1949 and are saved under 
its S, 493 or Appendix IV. The learned 
single Judge (Shelat J.) further held that 
a notice issued under S. 260 of the 1949 
Act in respect of the constructions made 
prior to the ‘said Act coming into opera- 
tion was not a valid and legal notice. In 
other words, the proceedings which can 
be initiated by the Corporation ‘under 
S. 260 for purposes of the demolition of 
the unauthorised structure are competent 
enly in respect of the structures which 
have been constructed after the Cor- 
pcrations Act came into force. This will 
be undoubtedly a jurisdictional fact in- 
asmuch as the notice unler S. 260 would 
be competent provided it is established 
that the premises are in existence prior to 
the application of the said Act. If, there- 
fore, the competent Authority purporting 
to act under S. 260 decides in fact either 
in favour of the Corporation for initiation 
and continuation of the proceedings for 
demolition of- unauthorised structures or 
in favour of citizens for discharge of 
notice, the decision of the said authority 


‘would invest the authority with the juris- 


diction to continue or not to continue the 
proceedings, and if in course of deciding 
that jurisdictional fact, the competent 
Authority goes wrong, the citizen has 
always a right to agitate that question by 
challenging the decision for demolition in 
Civil Court. The learned City Civil Judge, 
however, found himself unable to go into 
this question since he was bound by the 
decision. of this Court in First Appeal 
No. 828 of -1973 decided on 12th/13th 
July, 1977.. The learned single Judge in 
that appeal was concerned with a notice 
dated Oct. 17, 1970 for demolition of un- 
authorised structure issued by the Deputy 
Town Planning Officer under S. 260 (1) (a) 
of the said Act and the consequent order 
of Nov. 14, 1970-passed.under S. 260 (2) 


of the said. Act. The owner of the pre- 


mises aggrieved by the said notice and 
order had filed a suit im the City Civil 
Court, Ahmedabad, for a declaration that 
the said notice and the said order were 


bad.in law and void and for consequential < 7 


relief of permanent injunction restraining <7 


į 
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the Corporation from enforcing the said 
order. The owner came in appeal being 
aggrieved with the order of the City Civil 
Court dismissing the said suit as the 
learned City Civil Judge was of the opin- 
ion that the suit was not tenable, A num- 
ber of contentions was advanced before 
the learned single Judge in the course of 
hearing of the appeal. Contention No. 3 
is material for the purposes of this ap- 
peal since in the course of discussion of 
that contention the learned Judge has 
made some observations which the learn- 
ed City Civil Judge in the present case 
found as denying jurisdiction to the Civil 
Court to try an issue whether the Act ap- 
plied to the premises in dispute or not. 
The contention urged before the learned 
single Judge in the said appeal was that 
the demolition order was vague and hav- 
ing been passed without application of 
mind was bad. The learned single Judge, 
‘while dealing with this contention, has 
recorded as under: 


MBs tars tees All that he had stated ‘ was 
that the three rooms were old and’ the Act 
did not apply. Even if we interpret this 
layman’s’ reply liberally. and hold that 
there was an implicit specific contention 
_advanced on behalf of the appellant, 
there is ample material on the record to 
Show that the authority concerned had 
before it the concrete evidence, evidenc- 
ing otherwise............. Thus, there was 
sufficient material before the -concerned 
authority to show that what the appellant 
was contending before it in the form of 
his structures being more than 22 years 
old was a clear hoax. The executive offi- 
cers assigned with the duty of discharg- 
ing quasi-judicial functions are not ex- 
pected to write elaborate judgments as 
is done by the legally trained persons, 
. All that is required is that there should 
be reasonable material before the Court 
subsequently to examine the question of 
application or non-application of mind to 
enable the Court to hold that all relevant 
facets were adverted to by the authority 
and a decision had been arrived at fairly 
and reasonably. It was up to the appel- 
lant and the appellant alone to convince 
this Court that the said order had been 
passed without any application of mind. 
As a matter of fact, considerable evidence 
was led before the learned trial Judge, 
much of it unnecessarily, about the 
existence of the structure at the site. It 
was not within the domain of the learned 
Judge to decide himself whether the 

















.ed with or a statutory tribunal 


0 
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structures were 25 years old or not. All 
that he had to decide was whether the 
quasi-judicial authority had applied its 
mind to that contention of the appellant 
and whether there was any material of . 


‘probative value before that authority to 


arrive at the conclusion it reached...... um 
(emphasis supplied) 
The emphasised part of this observation 
of the learned single Judge has been read 
by the learned City Civil Judge in the 
present suit as exclusion of the Civil 
Court’s jurisdiction. It is no doubt true 
that the learned Judge has said that the 
question of existence of the structure at 
the site was not within the domain of the 
learned Judge but that observation was 
made in the context of the contention, 
whether the authority had applied the 
mind or not. The learned single Judge was 
not concerned with the question whether 
the Civil Court has jurisdiction or not. It 
cannot be urged, as has been sought to 
be done here before us, by the- learned 
Advocate for the resporident-Corporation 
that the Civil Coure has no jurisdiction 
whatsoever to go into the question as to 
whether the said Act was applicable to 
the structure in dispute since it was ton- 
structed before the Corporations Act was 
made applicable, We are afraid this is 
too specious a contention to which we 
should readily agree to, obviously for 
two reasons: In the first place, exclusion 
of jurtsdiction of Civil Court is notireadily|- 
to be inferred unless the finality is at- 
tached to the orders of special authorities 
or tribunals or where there is al bar of 
jurisdiction of the Court by an express 
provision or by necessary. implications. 
Even such provision as to the. finality or 
exclusion does not exclude the jurisdic- 
tion of Civil Court where the provisions 
of a particular Act have not been compli- 
as not 
acted in conformity with the fundamental 
principles of judicial procedure and 
where the special remedy does not! ensure 
full and complete relief as available in 
Civil Court (Vide: Dhulabhai v. State of 
M. P. AIR 1969 SC 78). Secondly, in any 
view of the matter, any error committed 
by the Tribunal or an authority under the 
statute on a fact which would invest it 
or him with the jurisdiction is jalways 
subject to judicial scrutiny in the ordinary 
Civil. Court. Unless, therefore, the juris- 
diction of Civil Court is ousted by express 
terms or by necessary implication, it 
would be wrong on the part of the learn- 
ed City Civil Judge to read this observa- 
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tion -as tantamount to saying that the 
‘jurisdiction of the Civil. Court is comple- 
tely barred, We are, therefore, of. the 
opinion that the learned City Civil Court 
‘Judge and for that matter the learned 
‘single Judge of this Court were in error 
in dismissing the suit without inquirying 
into the material question raised at issue 
Re 1 on the ground of want of IREBE 
tion. 


6. The result is that this appeal must 
be allowed and the order of the City Civil 
Court as confirmed in First Appeal No. 38 
of 1980 by this Court should be set aside 
and the matter should go back to the 
City Civil Court for disposal on merits. 
The City Civil Court is directed to dis- 
pose of the suit as expeditiously as pos- 
sible. Appeal is allowed accordingly and 
the costs of this appeal will be the costs 
in the cause of the suit, 


Appeal allowed. 


A AIR 1981 GUJARAT 233 
B. J. DIVAN, C. J. AND N, H. BHATT, J. 

State of Gujarat, Applicant v. Consumer 
Education and Research Centre and 
others, Opponents. 

Misc, Civil Appln. No. 317 of 1981, D/- 
23-6-1981.* ~ 

(A) Civil P. C. (5 of 1908), O. 47, R. 1 
— Decision in writ petition — Review of 
— High Court can review its order if 
there is ‘error apparent on face of record 
— Error apparent — What amounts to. 
(Constitution of India, Art. 226). 


The High Court as a Court. 
plenary jurisdiction has very wide powers 
in reviewing its own orders under Arti- 
cle 226. However, there are definitive 
limits to the exercise of this power of 
review under Art. 226. But even under 
those definitive limits, the High Court 
can exercise its power of review in 
matters under Art. 226 if there is an error 


apparent on the face of the record. How-. 


ever an error apparent on the face of the 
record must be such as can be seen by 
one who runs and reads that is an ob- 
vious and patent mistake and not some- 
thing which can be established by a long 
drawn process of reasoning on points on 
- which there may conceivably .be two 
opinions. If an elaborate process of 





*To review the order passed by B. J. 


Divan C. J. and N. H, Bhatt J. reported - 


in (1981) 22 Guj LR 712." 
[Y/lY/E71/81/SMA/SNV . 
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reasoning is necessary to arrive at the 
conclusion that there is an error apparent 
on the face of the record, it cannot be 
said that there is an error apparent on the 
face of the record, AIR 1979 SC 1047, Rel. 
on. - (Para 1) 

(B) Constitution of India, Art.. 226 — 
Decision in writ petition — Review —- 
Error apparent on face of record — What 
is not — Instance. 

Where in the course of hearing of the 
writ petition the Court gave an indication 
and asked the Govt. counsel to argue as 
to how the main relief could be moulded 
by granting ancillary relief, the decision 
in writ petition could not be said to con- 
tain any error apparent on face of record 


` because the Govt. counsel was not heard 


on the exact ancillary and incidental re- 
lief which ‘the court proposed to give on 
the main special civil application. When an 
indication had been given by the Court, 
it was for the counsel to consider all the 
ramifications of the indication given and 
to address arguments on that point. It is 
not for the Court to give reasons or to 
say on what lines it would decide the 
the case at the end of the matter. Conse- 
quently, application to review decision 
could not be granted on ground that 
there was error apparent on the face of 
the record. AIR 1977 SC 69, Rel. on. 


(Para 3) 
(C) Constitution of India, Art. 226 — 
Decision in writ petition — Review of — 


Relief not prayed for, granted — It does 
not amount to error apparent on face of 
record — Review, not permissible on that 
ground. (Civil P, C. (1908), O. 47, R. 1). 
As the High Court’s powers under Arti- 
cle 226 to mould relief are very wide, 
the fact that the relief that was not 
prayed for was granted would not amount 
to error apparent on the face of record 
and no review would be possible on that 
ground. AIR 1979 SC 1047, Referred. 


(Para 4) 
Cases Referred : Chronological Paras 
AIR 1981 Bom 184 1 
AIR 1980 SC 808 1 
AIR 1979 SC 1047 1, 4 
AIR 1977 SC 69 3 
AIR 1975 SC 460 1 
AIR 1974 Ker 116 1 
AIR 1973 Punj 236 l 
AIR 1972 Mad 309 1 
AIR 1971 SC 2162 Y 1 
‘AIR 1963 SC 1909 1, 4 
AIR 1961 Mad 407 - 4 
AIR 1957 All 558 4 





’ ATR 1949 PC 112 


--ton’ has 
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AIR 1954 SC 349 pn 4 
AIR 1954 SC 526- - wi .1 
: 50 Cri LJ. 383 : 1949 


CAU LJ ir o rhe a 1 
AIR 1949 FC 106 - ae | 
AIR 1932 Cal 126 i 4 
AIR 1926.Mad 689 . - 4 


J. M. Thakore, -Advocate General with 
S.. B. Vakil with N. J. Bhatt, i/b. M. I. 
Hava of M/s. - Bhaishanker Banga” and ° 
Girdharlal,. for Applicant.. 


=- DIVAN, €. J.:— This review applicà- 
been filed by“ the State of 
Gujarat in- „respect of the orders passéd . 
by this. Court on Sth June, 10th June, 
and llth June, ‘1981 in ‘Special - Civil Ap- 


State v. Consumer Education & -Research Centre ` 


ae 


A.LR. 
arising under Article 226 of the consi 
tution, he drew our attention to deci~ 
sion of the Supreme Court in Shivdeo 
Singh v. State of Punjab, ‘AIR 1963 SC 
1909, and we pointed out to him that 
this decision of the Supreme Co has 


-been considered ‘by the Supreme Court 


itself in the subsequent. decision ` in 
Aribam Tuleshwar Sharma v. . 
Pishak Sharma, AIR 1979 sc 1047, 





the Bombay High Court in J. G. Si 
State of Maharashtra, AIR 1981 B 
and the decisions in P. N. Eswara 
The Registrar, Supreme Court of 
AIR 1980 SC 808, Sellaya Pillai v. 


raya Pillai,, AIR 1972 Mad - 309, ‘Head 


plication’ No. 748 of 1981.* On 9th “Jine;—Notes . (A) and (B),. The Punjabi Uhivers 


1981 we issued an ex parte ad interim 
mandatory injunction directing: the State 
Government’ to issue a notification under 
Section 3 of the Commissions of Inquiry 
Act, 1952, extending the life of the Com- 
mission up to 24th June, 1981, and that 
notification was accordingly issued:on 9th 
_June, 1981. On 10th June, 1981. Mr. Vakil 
appearing for the State Government, 
urged arguments before us to persuade 
‘us to'vacate the ad interim mandatory 
injunction which had been issued by us 
on 9th June, 1981. At the end of the hear- 
ing on 10th June, 1981 we indicated the 
order that we proposed to pass and we 
stated that reasons , for the judgment 
would be pronounced on: the next day, 
that is, 11th June, 1981 and on 1ith June, 
1981 we set-out the reasons for rejecting 
the application of the State Government 
that the ex parte ad interim. mandatory 
injunction issued on 9th June, 1981 should 
be vacated. It is against these three orders 
of 9th June, 10th June. and 11th June, 
1981 that this review application has been) 
filed by the State Government and the 
State Government: has asked us to review 
our orders, and particularly the order. of 
llth June, 1981, and the main ground on 
which Mr. Vakil on behalf of the State 
Government has .. pressed for review is 
that of ‘error apparent on the face of the 
record. In this connection it may be point- 
ed out that Mr. Vakil has cited a number 
of authorities on the scope of the review, 


on the power of review when the High 
Court is exercising jurisdiction under 
Article 226 of the Constitution and 


under what circumstances review can be 
exercised and has. been exercised by 
some of the High Courts. In connection 
with the power of review in matters 


*Reported in (1981) 22 Guj LR 712. 


sity v>-Manmohan, AIR 1973 Punj 236, 
Ammalu v. Kothambari Vellachi, AIR 
1974 Ker 116, Saraswati Industrial. Syndi- 
cate Ltd. v. Union of Indial- AIR 1p75'SC 
460, Sir Hari. Sankar Pal v; Anath| Nath 
Mitter, AIR 1949 FC 106 and North West 
Frontier Province v, Suraj Narain and, 
AIR 1949 PC 112 and Girdhari: Lal |Gupta 
v. D. N. Mehta, AIR 1971 SC 2164.. Now 
as regards all these authorities it may 
be pointed out that though according to 
the Supreme. .Court decision in ivdeo 
Singh: v. State of Punjab, | AIR 1963 SC 
1909-(supra) the High Court as a Court of 
plenary jurisdiction has very wide powers 
in reviewing its own orders under Art. 226, 
the decision in Aribam Tuleshwar 
Sharma’s case, AIR 1979 SC 1047 leura 
echoing the decision in, Mor Mar 
Basselios Catholicos v. Most Rev, Mar 





Poulose Athanasius, AIR 1954 SC 526, 
says that there are definitive imits to 
the exercise of this power -of review 


under Art. 226. But even under those 
definitive limits, it is clear that the High 
Court can exercise its power of pais in 
matters under Art. ‘226 if there i is error 
apparent on the face of the record, How- 


‘ever, we must point out that an ertor ap- 


parent on the face of the record must be 
such as can be seen by one! who runs and 
reads, that is an obvious and ipatent 
mistake and not something which can be 
established by a long drawn pro¢ess of 
reasoning on ‘points on which there may 
conceivably be two opinions. If = ela- 
borate process of reasoning is neçessary 





to arrive at the conclusion that there is 
an error apparent on the face of e re- 
cord, it cannot be said that . th is an 


error apparent on the face. of the record. 
In this case Mr. Vakil has taken jnearly 
three hours in order to ‘convince us at 


1981 


the stage of admission of this review .ap- 
plication that there is an error apparent 
on the face of the record. He has drawn 
our attention on five different. heads, 
namely, averments in paragraphs 14, 15, 
16, 17 & 18 of this miscellaneous civil ap- 
plication for the purpose of convincing us 
that there is an error apparent on the 
face of the record. +: 

2. It may be pointed’ out that yester- 
day when the matter was called out or 
within a mihute or so of the matter be- 


ing called out, we asked Mr. Vakil-as to. 


how long he was likely to take to argue 
the matter of admission and he indicated 
that he would take about two hours i. e 
`. from 11.00 A. M. to 1.00 P. M. The matter 
was heard and, the hearing could not be 
completed. The question of putting a time 
limit on the arguments to be advariced by 
counsel was discussed but no definite 
. ruling was given one way or the other 
regarding putting a time limit. Today 
when we resumed the hearing at 10.00 
A. M. of this review application, we 
indicated to Mr. Vakil that he should 
complete his arguments by 11.15 A. M. 
Mr, Vakil’s immediate reaction was to 
stop all arguments and to invite us to 
deliver judgment on the miscellaneous 
civil application, but subsequently he said 
that he would argue and complete _ his 
arguments subject to a protest against the 
time limit’ being imposed. He said that 
if it had been indicated yesterday’ that 
time limit was going to be imposed, he 
would have kept his written submissions 
ready on the contentions arising in this 
miscellaneous civil application for review. 


8. Ag regards the error apparent on 
the face of the record, Mr. Vakil’s attempt 
has been more: or less to reargue the 
matter which was heard on 10th June 
and some of the authorities which he 
cited then have been cited again today. 
Be that as-it’ may, it must be pointed 
out that so far as the grounds set out in 
paragraphs 14, 15, 16 and 17 of the re- 
‘view application are concerned, they 
have been dealt with in the -contentions 
with. which they are concerned in ‘our 
judgment delivered on llth June 1981. 
One of the grievances about which Mr. 
Vakil was rather vehement was that the 
application for amendment of the special 
` civil application having been rejected so 
far as insertion of the prayer for a writ 
of mandamus directing the State Gov- 
ernment to extend the life of the Com- 
mission, was concerned, the Court had 
not indicated its mind as to what would 
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be ancillary or incidental relief that the ' 
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Court was inclined to grant in respect of 


the main relief-for quashing the notifica- 


tion of March 17, 1981. We had, in the 
course of the hearing. of the main Special 
Civil Application No. 748 of 1981,: called 
upon Mr. Vakil to argue the question of 
moulding the relief and how far inci- 
dental and ancillary relief could be grant- 
ed. The whole question that the entire 
petition had become infructuous or not 
and whether the Court could’ grant any 
ancillary or incidental relief and if so 
under what circumstances, had been dis~ 
cussed threadbare at the hearing of the 
special civil: application. An interesting 
case of ‘a similar nature about counsel’s 
argument arose before the Supreme Court 
in Smt. Indira Nehru Gandhi v. Raj 
Narain, AIR 1977 SC 69. Beg, J. deliver- 
ing the judgment of the Supreme Court 
application pointed out 
that if an indication had been given by 
the Court, it was for counsel arguing at 
the Bar to consider all the ramifications 
of the indication given and to address 
arguments on that point. It is not for the 
Court to give reasons or to say on what 
lines it would decide the case at the end 
of the matter. Under these circumstances, 
it cannot be'said that ‘there is error ap- 
parent on the face of the record because 
the Government counsel was not heard 
on the exact ancillary and incidental re- 
lief which the Court proposed to give on 
the main special civil application. 


4 Another ‘ground which Mr. Vakil 
urged before us for, reviewing, apart 
from the ground of error apparent.on the 
face of the record, was that observations 
have been made in our judgment of June 
11, 1981 regarding the impression that 
we had got about the time being taken 
by counsel for the Government. We 
adhere to what we.have stated in our ob- 
servations in our judgment of June 11, 
1981. That was the definite impression 
which we had got and we do not want to 
say anything which would detract from 
that impression or to say anything fur- 
ther regarding that impression. Mr. Vakil 
urged that time was taken ‘because of the 
vacation time and because the normal 
time of five hours every day was not 
devoted to the hearing of the matter. 
But the impression that we have clearly 
indicated in our order of -11th June, 1981 
was very much present to our mind and 
that is why we gave expression to- that 
impression. It cannot be said that there 


x 
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was error. apparent on the face of the 
record because we expressed our opinion 
or gave expression to our impression in 


. that regard. As regards the question of. 


exercise of power.under Section 148 or 
the inherent power of the Court, Mr. 
` Vakil had relied on the decisions in Obla 
R. Narasimha Aiyar v. Gunia V.. Ranga- 
chari, AIR 1926 Mad. 689; Kalipada 
-Mukherji v. Basanta Kumar Dutta, AIR 
1932 Cal 126; Manilal: Mohanlal Shah v. 
Sardar Sayed Ahmed Sayed Mahmad, 
AIR 1954 SC 349; Nand Lal v. Mt. Sid- 
diquan, AIR 1957 All 558; and Thayyan 
Padayachi v. Veluswami, AIR 1961 Mad 
407. But these arguments relate to the 
merits of the matter which is in contro- 
` versy in the special civil application and 
not regarding -powers of review of the 
Court. It was also contended that all the 
arguments which were advanced at the 


Bar as noted in-our judgment of June 11,. 


1981 have not been fully dealt with and 
„therefore there is an error apparent on 
the face of the record. If the reason 
which appealed to us takes care of all the 
arguments. advanced and indicates fully 
the result that is- to follow, it is not 
necessary that all the arguments advanc- 
-ed at the Bar should have been specifically 
dealt with in terms. For example, it is 
urged that though. relief had not been 
asked for in the petition of directing the 
State Government to extend the time for 
the Commission to function by issuing a 
notification under Section. 3 of the Com- 
missions of Inquiry Act, we have in our 
judgment indicated that, according to the 
Supreme Court, even on a post-card the 
Court could take cognizance and grant 
relief once palpable injustice had been 
pointed ‘out to the Court. If that is the 
power of the: Court, all these questions 
of the form of the relief or the procedure 
of the -relief or the terms of the relief, 
fade into background. The Court’s powers 
of. moulding the relief, as will be indi- 
cated by us in our judgment in the spe- 
cial civil application and as was indicated 
in our order of 11th June 1981 are very 
ide and. once the existence of those wide 
wers is recognised, then the form in 
which the -relief has been prayed for or 











the fact: that. one or the 
other- of ‘the reliefs has not been 
rayed for, is totally irrelevant and 


there is no error apparent on the face of 
the record of the case on that score. We 
will conclude this portion of the discus- 
sion by referring to the observations in 
Aribam Tuleshwar Sharma. v. Aribam 


State v. Consumer Education &- Research Centre ` 


ALL R. 


Pishak Sharma, AIR 1979 SC-1047. In 
paragraph 3 at page 1048, pe Reda for 
the Supreme Court, Chinnappa Reddy, J. 
observed : ig 


{ 


- "It is oe as observed by this Court in 
Shivdeo Singh v: State of Punjab, 
1963 SC 1909) there is nothing in 





Arti- 


cle 226. of the Constitution ito preclude a. 


High Court from exercising: the power of 
review which inheres in every.. Court of 
plenary jurisdiction to prevent miscar- 
riage of justice or to correct grave and 
palpable errors- committed by it. But, 
there are definitive limits to the exercise 





(AIR ` 


of the power of review. The powér of. — 


review may be exercised on the discovery 
of new and important matter or evidence 
which, after the exercise of due diligence 
was not within the knowledge of, the 
person seeking the review or could not be 


produced by him at the time when the 


order was made; it may be exercised 
where some mistake or error apparent 


on the face of the record-is found; it may 7 


also be’ exercised on. any sce ioe 
ground. But, it may not be exercised on 
the ground - that the decision | was 
erroneous on merits, That would’ be} the 
province of a Court of , appeal) A 
power of review is not to be confused 
with appellate power which may enable 
an Appellate Court to correct‘ all manner 
of errors committed by the Subordinate 
Court.” i : 


If any errors have been committed by us 


` in our orders of which review is sought, 





the remedy is by way of appeal rather 
than a review. because, in our opinion. 
looking to the well settled ' principles, 
since a long and elaborate inquiry mto 


aspects of the facts as well as law is 


necessary in - order even to argue that 
there is error apparent on the face of the 
record, it cannot be said that there is|an 
error apparent on the face of the recard, 


5. This application for review is there- i 


fore summarily rejectéd at the admission 


stage, 


1 


Application’ dismissed. 
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P. D. DESAI‘AND-S. B. MAJMUDAR, JJ. 

United India Fire and’ General Insu- 
rance Co., Ltd., Jamnagar, Appellant v. 
Surindarsinh Gurasinh and others, Re- 
spondents. 


First Appeal No. 852 of 1980, -D/- 20-2- 
1981.* 


(A) Motor Vehicles Act a of 1939), 
Sec. 110-C — Bombay. Motor Vehicles 
Rules 1959, Rr. 299 and 300 — Duty of 
Tribunal to frame issues — It is similar 
to that of Court under O. 14, R. 1, Civil 
P. C. — Parties adducing evidence on 
point. — Finding not vitiated though issue 
e not framed. (Civil P. C. (1908), O. 14, 

. 1). 

The duty cast on the Tribunal is simi- 
‘lar to that which O. 14, R.1 of the Civil 
P. C. casts on a Civil Court. In the con- 
text of O. 14, R. 1 though the duty to 
frame issues is cast on the Court, the 
pieaders appearing for both the parties 
must share that responsibility and even if 
there was any failure to frame an issue 
on a material point on the ' part of the 
Court, it would be the duty of the lawyer 
appearing on behalf of the concerned 
party to invite the attention of the Court 
to the omission and to raise additional 

-{ssues. AIR” 1956 Bom 608, Relied on. 
(Para 4) 


It is well-settled that omission to frame 
an issue on a material point 


all circumstances. Even though no issue 


is framed, if the parties adduce evidence 


on the material fact and discuss it before 
the Tribunal and the Tribunal decides the 
point as if there was an issue framed on 
it, the decision will not be set aside in 
appeal on the ground merely that no 
issue was framed. The ‘reason is that 
mere omission to frame an issue is not 
fatal to the trial of the claim application 
under such circumstances. AIR 1963 SC 
884, FolL (Para 4) 


Therefore, even assuming in the ins- 
tant case that the Tribunal committed ‘an 
error of procedure in not raising an issue 
on the question whether the Motor 
Cyclist held a licence at the time of the 
accident or at any time in the past, the 
appellant insurer cannot be allowed to 





*Against decision of M. K. Desai, Motor 
Accident Claims Tribunal, Jamnagar, in 
` Claim Petition No, 53 of 1979. 
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„proof upon the 


is not’ 
necessarily fatal in all cases and under 
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capitalize on such error at the appellate 
stage when it is not..shown that any 
attempt was made on its behalf at any 
stage of the trial to invite the Tribunal 
to raise such an issue. (Para 4) 

(B) Motor Vehicles Act (4 of 1939), Sec- 
tion 110D — Motor Cycle accident — 
Claim petition — Tribunal not framing 
issue on the question whether the motor 
cyclist held licence at the material time 
— Evidence led by parties and finding 
recorded after considering matter from 


‘various angles —- Held, that there was 


hardly any case for raising and remitting 
the issue, (Para 5) 

(C) Motor Vehicles Act (4 of 1939), 
Ss. 96 (2) (b) (ii) and 110C — Motor 


` Cycle accident — Claim before Tribunal 


— Plea of insurer that motor cycle in- 
volved in accident was driven by person 
xho did not hold licence — Burden is on 
insurer to prove it. 


. It is the duty of the insurer to sub- 
stentiate the plea that the vehicle was 
driven by a person who was not duly. 
licensed and a mere averment to that ef- 
fect in the Written Statement and a mere 
suggestion to a party in that behalf in 
cross-examination is not sufficient to dis- 
charge the duty. Therefore, there is no 
scope for contending that the Tribunal 
erred in law in fastening the burden of 
insurer of the Vehicle. 
AIR 1979 SC 1862, Foll. i (Para 7) 

(D) -Precedents — Judicial precedents 
— Claim under Motor Vehicles Act — 
Burden, on insurer that Vehicle involved 
in accident not driven by person holding 
licence — Direct decision of Supreme 
Court on point under same Act — It is 
not opèn to have recourse to certain ob- 
servations in a judgment delivered in a 
different context, (Motor . Vehicles Act 
(1939), S. 96). AIR 1968 SC 1413, Distin- 
guished, . AIR 1979 SC 1862, Foll. 

(Para 7) 

(Œ) Motor. Vehicles ‘Act (4 of 1939), Sec- 
tion 110D — Appeal — Insurance Com- 
pany should not file appeal on frivolous 
ground. . 

It is high time that Nationalised Insu- 
rance Companies. who now are limbs of © 
the State, appreciated their responsibility 
in the context of a Welfare legislation 


‘enacted by the Parliament of our socia- 


list republic, with a view to providing.a 
speedy remedy for awarding just com- 
pensation to unfortunate victims of motor 
‘accidents. It is, indeed, open to such Com- 
panies to bring appeals which raise sub- 


238 Guj. 
stantial . questions of law, but to bring 
‘appeals on frivolous issues, which ' are 
covered by judgments including those of 
the Supreme Court is not what is expect- 
ed-of such Companies in the new role 
= which-they have: now assumed. '' 


' (Para. “9) 

Cases Referred : Chronological- Paras 
AIR 1979 SC: 3862 os ‘6 

_ AIR 1968 SC 1413- ` >~ GS ten ah 
AIR 1963 SC 88 ~~ 0 o7 l4 
. AIR 1956. Bom 608° - , S: 


M. I. Patel, for Appellant; D. K. Trivedi 


‘with K, M. Mehta (for No 1) and J. R.. 


Nanavati (for No. 2), for Respondents. 


- P. D; DESAL, J, :— This appeal by. the ` 


insurer of one of the vehicles involved 
in an accident which occurred on May 
` fhe Court building raises contentions, re- 
- lating to the appellants ‘liability to satis- 


; fy an award in the sum of Rs, 97,000/- ` 


made in favour of the’ first respondent 
(original claimant). The’ imsuréed vehicle 
was a- motorcycle bearing No. GJP: 8123 
-owned by the second respondent ' 
driven at the material time by the third 
respondent. The Tribimal found that the 
first respondent, who was the piltion 


rider on a scooter, the other vehicle. in- - 
volved-in the accident, suffered injuries 


in the-course of the ‘accident as a result 
of the rash and negligent driving. of the 
motorcycle by the third respondent. The 
award, in so far as-it decided the issue of 
negligence against the driver . of ‘the 
-motorcycle, has become final and. it : has 
also become final ‘qua the quantum of 
damages awarded. The short’ question 
which requires determination, as indi- 
cated earlier is the appellants liability to 
satisfy the award. It may be indicated at 
this stage that the appellant disputes its 
liability to satisfy the .award on the 
ground that the third respondent who was 
driving the motorcycle in question at the 
material. time was not holding a licence 
to drive the vehicle and that, therefore, 
there was neither contractual nor’ statu- 
tory liability to satisfy the award. 

2. Three contentions were urged at 
_ the hearing of the , . appeal, They are as 

follows:— ° 

(1) Under Rules 299 and 300 of the 
Bombay Motor , Vehicles Rules, 1959, it 
was the duty of the Tribunal to frame 
and record’ the issues; upon which the 
right decision of the case appeared to 


depend | and: to proceed to record evidence - 


on sneh issues which each party ‘might 


- na} with ʻa direction that ‘the - 


- evidence on the issue and ito sub; 
_ this Court its fending 3 with me 


‘and . 


` both the parties must share that 


behalf. of tha’ concerned iparty 


United India’ F, & G, Ins’ Co, Jamħagar v. Surindarsint Í. ALR, 


desire to produce and that’ the ‘Tribunal, 
in the instant case, committed an érror 
of procedure in not framing! an ‘issue on 
a very material point, namély, whether 
the third. respondent ever held or.) was 
holding a licence to drive the vehicle in 
question at the material time and | that 
the failure to frame ‘an issue on ‘the! said 
material point has resulted in nuora tijaga 
of justice. ` < f f 
(2) Having rad tò the failure: on the. 
part-of the Tribunal to frame an issue on 
the material - point“ mentioned Abav n 
issue should ‘now be: framed and the 'sàme 
should be referred -for trial to the Tribu- 
ties 
ional 
it to 
ere- 





should-be permitted’ to lead addi 


for. . 


(3) The: Triburial erred in’ llaw in poia- 
ing ‘that-the burdén was on the appel- 
lant tó- establish that the third” respon- 
dent ‘was not holding. licence to drive: the . 
vehicle in question. `- - 


3. We are constrained. to observe that 
all the three contentions adyanced on be- 
half of the appellant, are frivolous). and 
that it ill-behoves a ‘nationalised || Insu- 
rance Company to found its claim ap- 
peal on such pleas in the context f the 
legislation in question. l 


4. It is true :that it is the statutory 


“duty of the Tribunal-to ascertain) upon 


what material propositions; j of fact; or of - 
law the parties are at variance and to 
frame’ and record. issues upon whith the 
right decision of the case appears -to 
depend: and to proceed to record evidence 
on such issues which each . party might 
desire to produce. The duty cast ion the 
Tribunal is similar to that which) O. 14, 
R..1 of the Civil P. C. casts on-a Civil 
Court. In the context of O. 14, R. 1. it 
has’ been held that though ‘the duty -to 
frame‘issues under the Civil P. C. is cast 
on the Court, the pleaders appe 





bility and that even if there w 
failure to frame an issue on a 
point on -the' part of the Court, i would 
be the duty. of the lawyer appe 





sion and to raise additional issues. (see - 
Bhaskar v. Narandas, AIR 1956 608}. ` 
Therefore, even assuming in thej instant 






case that the Tribunal ; commi ‘an 
error of procedure in not, raising issue 
on the question whether the t respon- 


m 
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dent held a licence at.the time of the ac- 
cident or at any:time in the past, the ap- 
pellant cannot be allowed to capitalize 
on such error at the appellate stage when 
it is not. shown that any attempt was 
made on its:behalf at any stage of. the 
trial to invite the Tribunal to raise such 
an issue. That apart, it is well-settled 
that omission to . frame an issue on @ 
material point is not necessarily fatal in 
all cases and under all . circumstances. 
‘Even though no issue: is- framed, if the 
parties. adduce evidence on the material 
act and discuss it before the Tribunal 
and the Tribunal decides the point as if 
there was an issue framed on it, the deci- 
ion will not be set aside in appeal on the 

ound merely that no issue. was framed. 
he reason is that mere omission to frame 
an issue is not fatal to the trial of the 
claim application under such circum- 
stances. In Kameswaramma v. Sampati 
Subba Rao, AIR 1963 SC 884, the holding 
was. that where the parties went to trial 
fully knowing the rival case ‘and led ail 
the. evidence not only in support of their 
contentions but in refutation of those of 
the other side, it cannot be said that the 
absence of an issue was fatal to the case, 
or that there was that mis-trial which 
vitiates the proceedings. In the instant. 
case, the question whether . the . third 
respondent held the. driving licence-at the 
material time or ever held it was a 
matter in controversy between the par- 
fies right from the inception. In the claim 
petition it was alleged that the third 
respondent “had no: licence”... The appel- 
lant in its writtei statement, Ex. 15, 
denied any liability on the ground that 
the third respondent held no valid driving 
licence and that, therefore, insurance 
coverage was not available. In para 9 of 
the Written Statement, Ex. 21, filed by 
the second respondent, the plea that the 
third respondent was not having licence 
on the day of the accident was unequi- 
vocally denied. There was furthermore a 
clear plea to the effect that. the . third 
respondent knew driving very well and 
that the said fact. was known to all 
inhabitants of village Dodhia where the 
said respondent resided. Exactly similar 
is the case of the third respondent in his 
Written Statement, Ex. 24. The first 
respondent, under -cross-examination on 
behalf of the appellant, denied any 
personal knowledge on the question whe- 
ther. the third respondent held a licence 
to drive the vehicle in question. The 
second respondent: stated in. examination. 
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in-chief that the third respondent used to 
drive a motorcycle since last seven to 
eight years. Under cross-examination on 
behalf of the appellant, he denied the 
suggestion that the said respondent held 
no driving licence. Detailed arguments 
were advanced ‘before the Tribunal ip 
support of the appellants plea disputing 
the liability to'satisfy the award on this 
ground. The Tribunal dealt with and re- 
jected the. plea on merits for the reasons 
stated-in its award. Under such circum- 


’. Starices, it is obvious that the plea that 


the failure to framean issue has vitiated 
the trial is wholly unfounded: For . both 
the aforesaid reasons, the first submis- 
sion must be rejected. 


5. The plea that. an issue should be 
framed now and the case remitted to the 
Tribunal for recording a finding on the 
issue, after evidence is allowed to. be led 
must fail once the contention dealt with 
above has been rejected. For the neasons 
which we have given above, we do not 
consider it necessary for a fair decision 
of the case to accede to such request. As 
indicated above, the parties fully knew 
that they were at variance on this mate- 
rial fact and they have led such , evi- 
dence as they considered proper. The 
‘Tribunal has considered the matter from 
various angles and. recorded its finding 
against the appellant on the point. Under|. 
such circumstances, there is hardly any 
case for raising and remitting the issue. 


°6 The Tribunal was entirely justified 
in placing upon the appellant the burden 
to establish that the third respondent 
was not holding a licence to drive the 


‘vehicle. In deed, having regard to a clear 


pronouncement of the Supreme Court on 
the point in’ Bishan Devi v. Sirbaksh 
Singh, ATR 1979 SC 1862, it was not open 
to the Tribunal to take any contrary 
view. In Bishan Devi’s case, the insurer, 
im the.course of its -Written Statement, | 
had taken -up the plea, inter alia, that it 
‘was absolved from any liability in con- 
nection with the accidént under the pro- 
visions of Sections 95 and 96 of the Motor 
Vehicles Act, 1939 because the offending 
vehicle was being driven at the material 
time by a driver who had no driving 
licence and he was not even an auth- 
orised driver of the insured as he had 
stolen the vehicle. The insured, in the 
course of his ‘Written Statement, denied 
the factum of accident by contending that ~ 
the vehicle did not meet with anv acci- 


squarely covered by the 
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dent. There was no allegation in the said 
Written Statement to the effect that the 
vehicle was stolen nor was there any 


complaint with regard to the vehicle be- 


ing driven by a person who held na 
licence. Against the said factual back- 
ground, the Supreme Court held that 
under Section 96 (2) (b) (ii) the insurer 
could defend a’ claim for compensation 
on ihe ground that the vehicle was being 
driven by a person who was not duly 
licensed. Apart from making the aver- 
ment in the Written Statement,- however, 
the insurer did not take any steps ta 
establish that the vehicle was driven by 


-a person who was not properly licensed 


Then follow the following pertinent ob- 
servations :— 


“It is the duty of the insurer to have 
substantiated his plea. We have no 
hesitation in rejecting the imsurer’s plea 
as false especially as the owner who filed 
the written statement a month later did 
not ‘support the former’s plea.” 


The aforesaid holding of the Suprema 
Court, which is apposite in the context of 
the facts of this case which are also 
similar leaves no scope for contending 
that the Tribunal erred in law in fasten- 
ing the burden of proof upon the appel- 
lant. Herein also the case of the second 
and third respondents was at variance 
with that of the appellant. The allega- 
tion that the third respondent did nat 
hold a licence was clearly and specifically 
denied in their Written Statements. Be- 
sides, there was an unequivocal asser- 


tion in the Written Statements that the ` 


third respondent knew driving. very well. 
Still, however, the appellant failed to 
discharge its duty to substantiate its plea 
that the third respondent held no licence 
to drive the vehicle by leading any evi- 
dence on its own. It is significant to note 
that the second respondent, in the course 
of his deposition, reiterated that the third 
respondent used to drive a motorcycle 
since about 7 or 8 years prior to the day 
on which his deposition was recorded. All 
that the appellant did by way of cross- 
examination was to make a suggestion 
that the third respondent held no licence. 
In our opinion, the case is fairly and 
decision in 


Bishan Devi’s case and the contention 


that the burden was wrongly placed on 
the shoulders of the appellant deserves 


rejection. 
7. The appellant sought to sustain its 
ill-founded -submission on the basis of 


- United India F. & G. Ins. Co., Jamnagar v.° Surindarsinh 
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certain observations in Gopal Krishnaji 
v. Mohamed Haji Latif, AIR 1968 SC 1413 
to the effect that the Court ought to draw 
an adverse inference when a par in 
possession of best evidence which would 
throw light on the issues in controversy 
withholds the same and that such| ad- 
verse inference can be drawn against 
such party notwithstanding that thel onus 
of proof did not lie on him. We do not 
think any assistance can be derived by 
the appellant from the observations in 
the aforesaid decision, in view of the fact 
that while considering the position jof an 
insurer in the context of the provisions 
of Ss. 95 and 96 of the Motor Vehicles 
Act, 1939 and the limited defences avail- 
able to the insurer in a proceeding under 
the said Act, the Supreme Court has in 


unequivocal terms held that it is the 
duty of the insurer to substantiate the 
plea that the vehicle was driven! by a 


person who was not duly licensed ana 
that a mere averment to.that effect in 
in the Written Statement ‘and aj mere 
suggestion to a party in that beHalf in 
cross-examination is not sufficient to dis- 
charge the said duty. When there is a 
direct judgment of the Supreme; Court 
governing the matter and delivered in a 
proceeding arising under this very statute, 
it is not open to have recourse to certain 
observations in a | judgment delivered in 
a different context. 


l 





8. The foregoing discussion ' would 
show that there is no substance in this 
appeal and that it deserves to be dismiss- 


ed. 


‘9. Before parting with the matter, we 
must once again record in clear and 
emphatic terms our disapproval of the 
conduct of a nationalised Insurance Com- 
pany in bringing an appeal in | such a 
cause before this Court. It is high time 
that such Companies, who now ‘are limbs 
of the State, appreciated their responsibi- 
lity in the context of a welfare legislation 
enacted by the Parliament of our socia- 





. list republic, with a view to providing a 


speedy remedy for awarding just com- 
‘pensation to unfortunate victims of motor 
accidents. It is, indeed, open to such 
Companies to bring appeals which raise 
substantial questions of law, but) to bring 
appeals on frivolous issues, which are 


covered by judgments including / those of 


the Supreme Court, is not what i expect- 
ed of such Companies in the new role 
which they have now assumed, 


1981 


10. The appeal is dismissed with costs 
. payable in different sets to the first and 
second respondents only. i 


Appeal dismissed. 
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M. P, THAKKAR & R. C, MANKAD, JJ, 


Prahladbhai Vithaldas Suthar, Peti- 
tioner v. The Returning Officer, Modasa 
Nagar Panchayat and others, Respondents, 


Special Civil Appln, No, 3371 of 1980, 
D/- 22-1-1981, 


Gujarat Municipalities Act (34 of 1964), 
S. 4-A (e) — Conversion of Nagar Pan- 
chayat into Municipality — Population of 
area comprised in a nagar less than 25,000 
in last preceding census — Panchayat 
would ¿not get automatically converted 
into Municipality by virtue of S. 4-A (1) 
— Population of area exceeding after 
census immaterial, (Para 3) 


M. A. Panchal, for Petitioner; J. R. 
Nanavati, Govt. Pleader, for M/s. Purnand 
& Co., (for Nos. 1 and 3) and S. V. Raju, 
(for No. 2), for Respondents; H. M. Mehta 
as Intervenor. 


THAKKAR, J.:— A question with re- 
gard to the interpretation of S. 4-A of the 
Gujarat Municipalities Act of 1963 in- 
troduced by way of Gujarat Act No. 20 of 
1980 which came into force on October 24, 
1980 is raised in this petition. The ques- 
tion is whether on a true interpretation 
of S. 4A a Nagar Panchayat would 
automatically become a Municipal 
Borough so as to be governed by the 
Gujarat Municipalities Act of 1963. The 
question has arisen in the context. of elec~ 
tions to the Modasa Nagar Panchayat. The 
petitioner, an inhabitant of Modasa, has 
contended that the population of Modasa 
was less than 25,000 previously but that 
it has exceeded 25,000 recently. It is con- 
tended that as per Annexure “A” dated 
November 25, 1980, which is a certificate 
issued by the Talati-Cum-Mantri of 
Modasa, the population is 30,390. In these 
premises it is contended that it has 
already become a Municipal Borough 
having regard to the provisions contained 
in S. 4-A ‘of the Act and that as a result 
thereof the Panchayat functioning in the 
local area stands dissolved and a Muni- 
cipality has to be constituted under the 
Gujarat Municipalities Act, 1963. It is in 
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this backdrop that S. 4-A which reads as 
under has come up for interpretation: — 

“4A. (1) Notwithstanding anything con- 
tained in Section 4 of this Act and Sec- 
tion 9 of the Gujarat Panchayats Act, 
1961, the area comprised in every nagar 
in the State, in which the population on 
the date of the commencement of the 
Gujarat Panchayats and Municipalities 
Laws (Amendment) Act, 1980 is 25000 or 
above shall with effect on and from that 
date be a municipal borough. s 

(2) Notwithstanding anything contained 
in Section 4 of this Act and Section 9 of 
the Gujarat Panchayats Act, 1961 after 
making such inquiries as may be pre- 
scribed by rules made by it and after con- 
sulting the nagar panchayat, the State 
Government may, by notification in the 
Official Gazette, declare the areas com- 
prised in a nagar and specified in the noti- 
fication as a municipal borough, if the 
population of the nagar is 25,000 or above: 

Provided that where the State Govern- 
ment having regard to the geography, ex- 
tent of urban development and such other 
factors in relation to that area as may be 
prescribed by it by rules made under this 
Act and after consulting the nagar pan- 
chayat is of the opinion that it is not in 
public interest so ta do, it shall be lawful 
for it not to so declare the area. 

(3) Notwithstanding anything contain- 
ed in Section 4 of this Act and Section 9 
of the Gujarat Panchayats Act, 1961 
where the State Government having re- 
gard to the geography, extent of urban 
development and such other factors in 
relation to the area comprised in a nagar 
having population not exceeding 25000 or 
in relation to the area comprised in a 
gram as may be prescribed by it by rules 
made under this Act and after consulting 
the nagar panchayat or, as the case may 
be the gram panchayat, is of the opinion 
that it is in public interest so to do, it may 
by a like notification declare such area as 
a municipal borough, 


XX xx xX XX 
Explanation For the purposes of this 
section— - piet 


xX XX xx XX 

(e) “population” in relation to gram or 
nagar means the population thereof as 
ascertained at the last preceding census.” 
Learned counsel for the petitioner con- 
tended that upon a bare reading of Sec- 
tion 4-A (1) it would appear that the- 
local area comprised in the Modasa 


242 Guj.. 


Nagar Panchayat had become a Munici- 
pal Borough If his contention were to 
prevail, the consequence suggested by him 
might follow and the Panchayat would 
stand dissolved and a Municipality may 
have to be constituted under the Act. We 
are, however, of the opinion that whether 
or not the population of Modasa has in 
fact exceeded 25,000 is not relevant having 
regard to the definition of the term “popu- 
lation” embodied in cl. (e) of the Explana- 
tion to S. 4-A. It is in terms provided 
that the expression “population” employ- 
ed by the Legislature in S. 4-A is refer- 
able to the population as ascertained in 
“the last preceding census”, It is common 

' ground between the parties that the last 
preceding census took place in 1971, It is 
Fisa common ground between the parties 
that in the said census the population of 
Modasa was less than 25,000. Under the 
circumstances, if the expression “popula- 
tion” contained in S, 4-A (1) were to be 
interpreted in the light of the aforesaid 
‘definition and having regard to the ascer- 
tainment made at the last preceding cen- 
sus of 1971 the petition must fail. It must 
fail because the population did not exceed 
25,000 at the last preceding census, If 
the definition clause contained in cl, (e) 
were to be taken into account, the 
“actual” population of Modasa at a given 
point of time its not a relevant factor to 
be considered at all. It stands to reason 
that the legislature has defined the ex- 
pression “population” in the aforesaid 
manner, Otherwise the question would 
arise as to who is to ascertain what is the 
population of Modasa at a given point of 
time and whether a reliable ascertainment 
can be made by a process other than offi- 

, cial census, It must also be realised that 

" ‘the population of a town is usually fluid 
and fluctuating, WHō is to envolve the 
machinery to determine’ who are the or- 
dinary residents, and who are fonrists, 
visitors or temporary migrants? Who is to 

, decide whether the enumeration made is 
1 reliable? It requires a vast organization 
‘under proper supervision and control 
with considerable manpower and financial 

` resources, If the question were to be mada 
dependent on the ascertainment made by 

- some uncertain unknown agency nu- 
merous complex problems would arise, 
We fail to understand how the Talati-~ 
cum-Mantri of Modasa is qualified to 
; certify that the population exceeds 
' 25,000 and on what basis he has done so, 
The question would arise whether he 


_ had sufficient reliable material, at his 
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command for the bold assertion made by - 
him. The question regarding the authenti- 
city or the reliability of the ascertain- 
ment made by him would also arise. jIt 
therefore, understandable that the 

lature in its wisdom has defined th 
pression “population” and has ras x it 
referable to the last preceding census i. e, 
the census of 1971, We are, therefore, un- 
able to accede to the argument advances 
on behalf of the petitioner, 


2. It was sought to be contended that 
having regard to the wording of sub-sec- 
tion (1) of S, 4-A, the local area would 
automatically become a Municipal 
Borough. S. 4-A in so far as it is material 
has been reproduced hereinabove. We are 
unable to uphold the contention that a 
Panchayat would automatically get con- 
verted into a Municipality without! any- 
thing more .by virtue of Section 4-A (1), 
The provision will have to be read, under- 
stood, and interpreted, as a whole, in a 
harmonious manner. On an analysis of 
Section 4-A it is evident that the scheme 
of the section envisions the issuance of a 
notification after considering the relevant 
factors embedded therein for “declaring” 
or “not declaring” it to be a Municipal 
Borough, To declare or not to declare is 
the question which has to be faced and 
answered before any consequence follows 
in respect of every individual Panchayat. ` 
Unless a declaration is made after con- 
sidering the relevant factors and an in- 
formed decision is taken, it cannot be said 
that it has become a Municipal Borough. 
The legislative design is thus conspicuous- 
ly visible, Only when such an informed 
decision is taken in the light of the per- 
tinent considerations in the Sei of 
each individual Panchayat, it would be- 
come a Municipal Borough, Not other- 
wise. Two conclusions, therefore, emerge: 
(1) On a true interpretation of S. 4-A (1) 
(2) (3) the competent authority of the 
Government would have to take into con- 
sideration several factors including the 
factors prescribed in the rules for making 
appropriate enquiries, and the opinion of , 
the Nagar Panchayat, before taking a 
decision; and (2) the competent authority 
has the option of declaring it as a Muni- 
cipal Borough if the circumstances 80 de- 
mand and of declaring that it would not 
be a Municipal Borough if the circum- 
stances so warrant, 

3. So far as the present matter is con- 
cerned, having regard to the definition 
contained in cl. (e) of the Explanation the 
matter is beyond the pale of controv 


| 





` pality refusing permission 


~. which was in possession of the 


"a 


1981 


inasmuch as the population of Modasa 
does not exceed 25,000 as per the last pre- 
ceding census. 


4 The petitiòn must, therefore, fail 
and be rejected. Rule is discharged. There 
will be no order regarding costs. The in- 
terim relief will stand vacated. : 

Petition dismissed, 


AIR 1981 GUJARAT* 243 
D. H. SHUKLA, J, 
Savarkundla Nagarpalika, Appellant v, 
Maninagar Nivas Nirman Sahkari Mandli 
Ltd., Respondent, 
Second Appeals Nos. 2 and 3 of 1978, 
D/- 20-1-1981.** l 
(A) Gujarat Municipalities Act (34 of 
1964), S$ 253 — Notice under — Munici- 
to Housing 
Society to construct, houses on disputed 
land leased to Society, on the ground that 
it had no claim to it whatever — Refusal 
on such ground was dehors the provisions 
of the Act and it was not in pursuance or 
execution or intended execution of it — 
Hence it cannot be said that the suit for 
declaration that the plots in question are 
of ownership of society was incompetent 
without statutory notice under S. 253. ` 
(Para 13) 
(B) Gujarat Municipalities Act (34 of 
1964), S. 253 — Notice under — Suit by 
housing society for injunction to prohibit 
Municipality from holding public auction 
of disputed plots which were leased out 
to Society — As the Municipality cannot 
hold public auction of leased out land 
Society, 
suit cannot be said to be incompetent for 
want of statutory notice, (Para 14) 


(C) Transfer of Property Act (4 of 
1882), S. 53A — Applicability — Plaintiff 
society in possession of suit land leased 
out to it by Municipality — Suit against 
Municipality seeking protection to its 
possession under S. 53-A — Held, the 
Society must be protected from unjust 
invasion by Municipality over its legiti- 
mate rights — It was seeking protection 
as a shield and not as a sword. 

: (Para 21) 


*Only portions approved for reporting by 
High Court are reported here. 


*t Against decision of R. J. Yagnik, Asstt. 
Judge, Bhavnagar in R. C. A. Nos. 99 and 
107 of 1974. 


Iv/TY/E5/81/LGC 














Savarkundla Nagarpalika v. M. N. N. Sahkari Mandli Ltd. 
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Cases «Referred: Chronological Paras 
AIR 1968 SC 794 18, 19 
AIR 1957 Andh Pra 854 18 


55 Bom LR 65 13 

AIR 1939 All 611 : 1939 All LJ 692 19 
J. D. Ajmera, for A. P. Ravani, for Ap~ 

pellant; D. U. Shah, for Respondents. 


JUDGMENT :— 1. xxxxx XXXXX XXXX 


2, The facts giving rise to the Second 
Appeals may shortly be summarized as 
under :— 


The Respondent-Society was providing 
houses to its members and it had request- 
‘ed the appellant Nagarpalika to allot land 
to it for the purpose of constructing 
houses and in pursuance to that request, 
the appellant had allotted 27,554 sq. yards 
of land to the respondent on lease. It was 
averred that the respondent was allotted 
the aforesaid land after the permission of 
the Collector, Bhavnagar, vide the letter 
No. 418 dated 10th September, 1955 and 
after that also, the map was sanctioned 
by the: Collector by letter No. 419 of Ist 
February, 1956. According to the map, the 
land was divided in 41 plots and the pos- 
session of the entire land was given to 
the respondent and it is the further say 
of the respondent that it has been in con- 
tinuous possession of the said land there- 
after ail throughout. It was felt by the res- 
pondent at one point of time that plots 
Nos, 36 to 41 were situated on an uneven 
and rough land and so the respondent had 
forwarded a request to the appellant to 
change the land of these plots, namely 
plots Nos, 36 to 41 and in exchange to 
give other land. The request was not 
however granted by the Government and 
therefore according to- the respondent: the 
land as originally granted continued to 
remain in the respondent's possession. The 
respondent had allotted each plot respec~ 
tively to its members and when the al- 
lottee of, plot No, 41 started construction 
cn it, the appellant Nagarpalika obstruct~ 
ed him and did not grant permission. So, 
the respondent gave an application No. 22 
of 1970 to the Assistant Collector, Mahuva, 
allegedly for declaration of its ownership, 
but the Assistant Collector decided 
against the respondent and therefore an 
appeal bearing No. 140 of 1971 was pre- 
ferred in the Office of the Collector at 
Bhavnagar, which appeal was allowed, 
and being dissatisfied by the decision of 
the Collector in appeal, the appellant 
Nagarpalika préferred a Revision Petition 
No, 262 of 1972 to the Special Secretary, 
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Revenue Department, Government of 
Gujarat, who allowed the Revision Ap- 
plication and restored the order of the 
Assistant Collector, Mahuva, It is the say 
of the respondent in the present suit that 
it had not referred the question of owner- 
ship of land to the Assistant Collector and 
the consequent decision by the Special 
Secretary is illegal and void. The respon- 
dent further submitted that it had already 
paid the occupancy price of the plots as 
well as the lease amount of some of the 
plots, It further submitted that the ap- 
pellant Nagarpalika refused to accept the 
lease amount of the other remaining plots 
although the respondent is in possession 
thereof. It is categorically denied by the 
respondent that it had ever surrendered 
possession of the plots to the Appellant 
Nagarpalika when it made a request for 
exchange of some land, The respondent 


. Bought a prayer in the suit that it be de- 


clared that plots Nos. 36 to 41 are of the 
ownership of the respondent-Society and 
consequently it further sought an injunc- 
tion restraining the appellant Nagarpalika 
to interfere with the possession of the 
respondent-society and to prohibit the ap- 
pellant Nagarpalika from alienating those 
lands, i 

3 to 11. xxxxx XXXX XXXX XXXX XX 

12. The next point which was urged 


-before me was as to whether the respon- . 


dent-society was required to give a statu- 
tory notice under Section 253 of the Guja- 
rat Municipalities Act, 1963, before filing 
the suit, This point is also not urged at 
the earlier stages of the suit, but since it 
is a material point of law, touching the 
maintainability of the suit, I have con- 


sidered it fit to properly consider it, The 


relevant portion of S, 253 of the Gujarat 
Municipalities Act runs as under: ? 


“253 (1) No suit shall lie against a muni- 
-Cipality or against any officer or servant 
of municipality in respect of any.act done 
in pursuance or execution or intended 
execution of this Act, or in respect of any 
alleged neglect or default in the execu- 
tion of this Act— 


_ (a) unless it is instituted within six 
months next after the accrual of the 
cause of action; and 

(b) until the expiration of one month 
after notice in writing has been, in the 
case of a municipality, delivered or left 


` at the municipal office and, in the case of 


an officer or servant of a municipality, 
delivered to him or left at his office or 
place of abode; and all such notices shall 
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state with reasonable particulari the 
cause of action and the name and a) ce of 
abode of the intending plaintiff and! of his 
advocate, pleader or agent, if any, for the 
Purpose of the suit,” | 

13. Mr, Ajmera referred me to a 
ing reported in 55 Bom LR 65: (AIR 
Bom 204) (The Jalgaon Borough Munici- 
pality v, The Khandesh Spinning & Weav- 
ing Mills Co, Ltd.) He referred to the 
following observations appearing in that 
judgment (at p, 206): 


rul- 
1953 





“The acts which would fall wit the 
category of those “done or purporting to 
have been done in pursuance of this Act” 
could only be those which were | done 


under a vestige or semblance of authority 
or with some show of a right. If act 
was outrageous and. extraordin or 
could not be supported at all, not having 
been done with a vestige or semblance of 
authority, or some sort of a right invested 
in the party doing that act, it would not 
be an act which is done or purports to 
have been done in pursuance of the Act. 
The distinction is really between! ultra 
vires and illegal acts, on the one ‘hand, 
and wrongful acts, on the other, ngful 
in the sense that they purport to | have 
been done in pursuance of the Act} they 
are intended to seem to have been done in 
pursuance of the Act and are done with 
a vestige or semblance of authority, or 
sort of a right invested in the party doing 
those acts,” rn) Sr 
The facts of the case were quite different 
and the wide observation on which) Mr, 
Ajmera has sought reliance cannot! have 
application when its applicability is view- 
ed in the light of the facts of this) case. 
In the present case, the real question is 
that the respondent-society wants to con- 
struct buildings on a portion of nA land 
which land according to it has been leased 
to it by the appellant Nagarpalika! after 
the necessary sanction of the Collector. 
The appellant Nagarpalika did not grant 
the permission for construction toj the 
respondent-society on the ground that the 
disputed land continued to be vested in 
the Nagarpalika and that the respondent- 
society had no right of lease in respect of 
it, or for that matter it had no ‘other 
right with respect to it, When therefore 
the appellant Nagarpalika was d ying 
the title of the respondent-society, can it 
be said that it was an act done by; it in 


‘pursuance or execution or intended ex- 
ecution of the Act, that is to ‘say, the 
Gujarat Municipalities Act, 19637, Mr. 





Ajmera submitted that under S, 80 of that 
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Act, a Municipality may acquire any land 
property and therefore it was the right of 
the Municipality to preserve and maintain 
its property and therefore, when the per- 
mission sought by the respondent-society 
was negatived by the Officer of the Ap- 
pellant Nagarpalika, it was done in pur- 
suance of the provisions of that Act. With 
- respect, there is no force in the argument 
of Mr. Ajmera. It would have been quite 
a different matter if the appellant Nagar- 
palika had rejected the respondent’s ap- 
plication on the ground based upon the 
rules or regulations governing the con- 
struction of the building, but it is quite a 
different -matter when the appellant 
Nagarpalika refused permission on ‘the 
ground that the respondent-society had 
no claim to it whatever. In other words, 
the ground on which the appellant Nagar- 
palika did not accord its sanction to the 
permission sought for construction of the 
houses on the disputed land was dehors 
the provisions of the Gujarat Municipali- 
ties Act, 1963, and it was not in pursuance 
or execution or intended execution of it 
Mr. Ajmera was not able to meet with 
this argument. In the result, there- 
fore, it cannot be said that the suit 
was incompetent without statutory notice 
given as required by Section 253 of the 
Gujarat Municipalities Act, 1963. The 
argument based upon point No. 3 is also 
required to be rejected. : 

14. So far as Suit No. 23 of 1975 is 
concerned, the injunction was sought to 
prohibit the appellant Nagarpalika from 
holding public auction, but there also it 
is difficult to hold that the Nagarpalika’s 
decision to hold auction of the concerned 
plots had any legal basis, inasmuch as it 
could not hold public auction of the land 
which was leased out. to respondent- 
society and which was in possession of the 
respondent-society. It cannot be consider- 
ed to the function of the Municipality to 
hold public auction of lands belonging to 
other persons. The action of the Appel- 


lant Nagarpalika is required to be con- 


sidered in the light of the letter (Exh. 23) 
as well as the receipt for the payment of 
occupancy price vide Exh. 40. The deci- 
sion was therefore ab initio void and il- 
legal even if we do not call it mala fide 
under the factual circumstances of the 
case and therefore the suit cannot be 
held to be incompetent for the want of a 
statutory notice as urged on behalf of the 
appellant Nagarpalika, 

15. The last question which iy urged 
before me js that the respondent-society 
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is not entitled to any declaration about its : 


lease-hold rights when the title to 


property in question was not transferred ` 


by a legally registered deed of conveyance 
by the appellant Municipality. This is also 
a question which has not been urged at 
the stage either of the trial or at the stage 
of first appeal. It appears that the appel- 
lant Nagarpalika is trying to clutch at all 
technical objections after having lost in 
the first appeal. Before I dispose of this 
contention, it is necessary to recall cer- 
tain facts. The respondent-society was 
allotted a land admeasuring 27554 sq. 
yards by the appellant-Nagarpalika after 
having obtained the sanction of the Col- 
lector of Bhavnagar by ‘his order bearing 
No, Land 418 dated 10th September, 1955. 
The land was plotted and plots bore Nos. 1 
to 41. When the dispute arose, there was 
already construction made on plots Nos. 1 
to 30. The respondent-society had enter- 
ed into possession of the entire land and 
the dispute arose only after the respon- 
dent-society suggested for an exchange 
of plots Nos. 36 to 41 as that was a land 
not quite suitable for the purpose of con- 
structing houses, As I have noted above, 


that suggestion was even approved of at 


the level of the Nagarpalika, but the Gov- 
ernment rejected that suggestion. Then 
after the payment of the occupancy price 
was called for and the payment was made. 


It was only when the holder of plot No. 41 ; 
tried to obtain permission for the purpose . 


of a construction on his plot that the ap- 
pellant Nagarpalika refused the permis- 
sion on the ground that the respondent- 
society was not the owner of the land and 
therefore the permission could not be 
granted. It is pertinent to note that the 
resolution by which the land was grant- 
ed to the respondent-society is not on the 


record of the case. But apart from that, ' 


the main question which is argued before 
me by the advocates of the rival sides is 
as to whether the provisions of Sec. 53A 
of the Transfer of Property Act has any 
applicability to the present case, The+two 
conditions which are necessary for the 
application of Section 53-A are that the 
transfer is for consideration and in writ- 


_ing signed by the transferor or on his be- 


half and that the transferee has in part 


performance of the contract taken pos- . 


session of the property or any part there- 
of. If these two conditions are satisfied, 
then notwithstanding that the contract, 
though required to be registered has not 
been registered, the transferor or any per- 


son claiming under him shall be debarred 


the : 


T 
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from enforcing against the transferee, any 
right in respect of the property of which 
the transferee has taken possession. There 
is no-manner-of doubt that the transfer 
` was in writing signed by and on behalf 
of the transferor inasmuch as the trans- 
fer took place by a resolution of the ap- 
pellant Nagarpalika with the sanction of 
the Collector and secondly it is also not 
in dispute that the respondent-society has 
long back entered into possession of the 
land in pursuance to the said allotment, 


16. The lower Appellate Court hag al- 
lowed the respondent plaintiff's prayer by 
granting a declaration that it is the owner 
as holding leasehold property rights and 
as person in possession of plots Nos. 36 
to 41 and plots Nos, 32 to 35, 43 and 23/2. 
The learned Advocate, Mr. Ajmera, did 
not contest the position that the respon- 
dent-society would be entitled to the 
benefit under Section 53A of the Transfer 
of Property Act as the necessary condi- 
tions for its. applicability were satisfied. 
One question arises which I must consider 
although Mr. Ajmera did not argue the 
point from that point of view, It is a 
settled legal position that the right con- 
ferred by this section is a right only avail- 
able to a defendant to protect his posses- 
sion, and that this section does not create 
a title on the defendant. The nature of 
the title avdilable to a transferee is stated 
in the following observation in Mulla’s 
Commentary on the Transfer of Property 
Act (6th Edition), page 292, Note No, 18:— 


“It merely’ operates as a bar to the 
plaintiff asserting his title, It is limited 
to cases where the transferee had taken 
possession, and against whom the trans- 
feror is debarred from enforcing any right 
other than that expressly provided by the 
contract. The section imposes a bar on the 
transferor, When the conditions mention- 
ed in the section are fulfilled, it debars 
him from enforcing against the transferea 
any righi or interest expressly provided 
by the contract. So far ag the transferee 
is concerned, the section confers a righf 
on him to the extent it imposes a bar on 


the transferor, But that is only a right to. 


protect his possession against any chal- 
lenge to it by the latter contrary to tha 
terms of the contract.” 


17. It is also found observed on 
page 293 as under:— 


“The section does not confer any title 
on the defendant in possession, and he 
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cannot maintain a suit on title. The Sup- 
reme Court has approved this principle.” ` 


18, If this legal position’ is to be appli- 
ed per se, the respondent-society’s prayer 
for declaration must be dismissed as with- 
out a registered lease it cannot be declar- 
ed to be the holder or the owner of lease- - 
hold rights in the property; in quéstion. 


So far as the facts of the: present case l 


are concerned, the non-suiting of the res- 
pondent would entail untold complica- 
tions and great hardship on ithe members 
of the respondent-society. The result will 
be that the decision of the; respondent- 
society a a lessee shall not recognised 
and the appellant Nagarpalika will be at 
liberty to alienate the property in dispute 
as well as to refuse permission for the 
construction on the disputed plots, If 


.these consequences are bound to occur on 


account of a legally certain provision, the 
Court can’t help the distressed party, But 
fortunately so far as the. respondent 


Society is concerned, there appears: a 
silver lining in the otherwise clouded sky 
as an interpretation put by a Judicial Au- 
thority on the application of S, 53A comes 


to its rescue. The commentaries on p, 293 _ 
runs as under:— fp 


“The words of the section. do not war- 
rant a conclusion that the plaintiff as|such 
is necessarily debarred from the benefit 
of the section. The true position, ag ex- 
plained by Subba Rao, C, J., as he then 
was, in a case from Andhra ` Pradesh 
(Achayya v. Venkata Subba Rao, | AIR 
1957 Andh Pra 854), is: | 

“Whether the transferee occupies |, the 
position of a plaintiff or a defendant, he 
can resist the transferor’s claim against 
the property. Conversely, whether, the 
transferor is the plaintiff or the defen- 
dant, he cannot enforce his rights i 


res- 
. pect of the property against the transferee. 


he utility of the section or the rights 
conferred thereunder should not be made 
to depend on thé manouevring ‘for posi- , 
tions in a Court of Law, ‘otherwike a 
powerful transferor can always defeat the 
salutary provisfons of the section by dis- 
possessing the transferee by forc and 
compelling him to go to a Court as plain- 





tiff, Doubtless, the right conveyed under 


the section can be relied upon only as a 
shield and not as a sword but the pro- 
tection is available to the transfer both 
as a plaintiff and as a defendant long 
as he uses it as a shield.” : 7 | 


$ 


“Whether the above statement was a 


4 


correct statement of the law or i was 


1981 


kept open by the Supreme Court,” (Delhi 
Motor Co, v, U. A. Basrurkar (dead) by 
his legal representatives, AIR 1968 SC 
794), 


19. In the case of Delhi Motor Co. v. 
U, A. Basrurkar (supra), Their Lordships 
of the Supreme Court took into account 
the observations of the Allahabad High 
Court in the case of Ram Chander v. 
Maharaj Kunwar (AIR 1939 All 611) and 
quoted in their judgment the following 
passage from it (at p. 798):— 


"Now, in the present case, what is if 
that. the plaintiff is attempting to do? Ha 
is not attempting to set up a transfer which 
is invalid; he has not instituted a suit for 
the declaration of the validity of the 
transfer, he has not instituted a suit in 
which he claims an order against the de- 
fendant directing him to perform any 
covenant of the transfer. What he is seek= 
ing to do is to debar the defendants from 


interfering with his possession into which . 
he has entered with the consent of his, 


transferor after the execution of a trans- 
fer in his favour, He is, in other words, 
seeking, to defend the rights to which he | 
is entitled under Section 53A of the’ 
Transfer of Property Act. The defendants 
Nos. 1 and 2 in. demolishing part of the 
property of which the plaintiff had ob- 
tained possession were acting suo motu 
with the aid of the Municlpak Board of 
Moradabad. It is the defendants who ara 
seeking. to assert rights covered by the 
contract. The plaintiff seeks merely to 
debar them from doing so; the plaintiff is 
seeking to protect his rights. In a sense, in 
the proceedings he is really a defendant 
and we see nothing in the terms of Sec- 
tion 53-A of the Tramsfer of Property Act 
to disentitle him from meee the 
present suit.” ; 

20. Bhargava J., speaking 
Bench observed as under:— 

“Without expressing any opinion as to 

the correctness of the view taken by the 
Allahabad High Court, we have to point 
out that the interpretation put on Sec- 
tion 53-A of the Transfer of Property Act 
even by that Court is of no assistance to 
the firm. in the present case.” 
In other words, as rightly observed by 
the learned Commentator of Mulla on 
Transfer of Property Act, the Supreme 
Court kept the point open, 

21. In the present case, the respon- 
dent-Society is precisely in the same posi- 
tion, Although the suit is filed for thea 
relief of declaration that it is the owner 


for ‘the 


Savarkundla Nagarpalika v, M. N. N. Sahkari Mandli Ltd, Guj. 247 


of the leasehold rights, the real gravamen 
of the grievance of the respondent- 
Society is that the appellant-Nagarpalika 
is deliberately causing disturbance in his 
possession and that the Nagarpalika is also 
attempting. to defeat the leasehold rights 
of the respondent Society by alienating 
the disputed property. What the respon- 
dent-society basically seeks in this suit is 


the protection from the uncalled for, un-| - 


fust and illegal actions of the appellant 
Nagarpalika, I pointed out the legal posi- 
tion to Mr. D, U, Shah, and he fairly 
conceded that it wag so and he agreed 
that what basically the respondent- 
Society seeks is the protection to its pos- 


session under Section 53-A of the Trans-| ` 


fer of Property Act, Under the circum- 
stances of this case and from a perusal of 
the record of this case, it does appear to 
me that the respondent-society must be 
protected from the unjust invasion by the 
Nagarpalika over its legitimate ` rights. 


More so, when the factual position hasj- 


gone so much further that there are con- 
structions made over 30 plots of land. 
There is no manner of dispute that a pro- 
cess of the same resolution, the respon- 
dent-society has entered intothe posses- 
sion of the entire land and it has paid the 
occupancy price, If the nature of the res- 
pondent’s suit is examined at its very 
roots, if is clear that the respondent- 
society seeks protection of Section 53-A 
as a Shield and not as a sword, In the 
result, therefore, the mandatory provi- 
sions of the Indian- Registration Act are 
required to be respected and obeyed, and 
on the other, the respondent-society must 
be secured a right to possession acquired 
by it under Section 53A of the Transfer of 


Property Act, In order to reconcile this . 


apparently conflicting position, I am of 
the view that the declaration granted by 
the learned Appellate Judge requires 
modification. I modify the order of the 


learned Appellate Judge in both the ap-. 


peals on the question of declaration to the 
effect that the respondent-society ig here- 
by declared to be entitled to the protec- 
tion of the provisions of Section 53-A of 
the Transfer of Property Act, and after 
the same modification, the other part of 
the order of the learned Appellate Judge 
-is left undisturbed, 


22, xXx XK XX XX XK XX XX 


‘Appeals partly allowed. 
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P. D. DESAI, J. 


Dr. Jayendrabhai C. Parikh, Vidyanagar 
and others, Petitioners v. Sardar Patel 
University, Anand and another, Respon- 
dents. i 

Special Civil Appln, No. 1550 of 1881, 
D/- 1-7-1981. 

(A) Sardar Patel University Act (Bom- 
bay Act No. 40 of 1955), S. 29 — Selec- 
tion and appointment of Reader in Educa- 
tion — Challenged on ground that pub- 
lished work of candidate was not circulat- 
ed amongst members of Selection Com- 
mittee — Candidate shown to have given 
list of bis publications along with his ap- 
plication — Expert members shown to 
bave been familiar with published work 
of candidates — Recommendation by 
Selection Committee, ‘held, was not vitiat- 
ed, (Constitution of India, Art. 226). 

(Paras 14, 15) 


(B) Sardar Patel University Act (Bom. 
Act No. 40 of 1955), S. 29 — Selection and 
appointment of Reader in Education — 
Selection is not vitiated merely because 
equal marks were assigned to candidates 
in respect of certain norms, | 


Where the confidential records of such 
of the candidates who were in the employ- 
ment of the University were produced be- 
fore the Selection Committee and the 
Selection Committee considered those con- 
fidential records in order to satisfy itself 
about the norms laid down by it; merely 
because equal marks were assigned to 
them, it could not be said that there was 
no material before the Selection Com- 
mittee to reach its conclusion and that 
the selection qua them was vitiated on 
that account, 


(C) Sardar Patel University Act (Bom- 
bay Act No. 40 of 1955), S.29— Selection 
and appointment of Reader in ‘Education 
~~ Norms laid down by Selection Com- 
mittee with regard to length of service 
held was not vague — Selection not vitiat- 
ed, j (Para 18) 


(D) Sardar Patel University Act (Bom. 
Act No. 40 of 1955), S. 29 — Selection and 
appointment of Reader in Education — 
Absence of one of 7 members of Selection 
Committee and non-participation in selet- 
tion process by other one member who 
was present does not vitiate proceedings. 
AIR 1981 SC 1009, Followed. 

(Paras 19, 21) 


T¥/TY/E68/81/GDR 


J. C. Parikh v. Sardar Patel University 


(Para 17) 


: 
A, I. R. 
(E) Constitution of India, Art, 226 — 
Sardar Patel University Act (Bombay! Act 
No. 40 of 1955), S. 29 — Selection and ap- 
pointment of Reader in Education — Writ 
petition challenging selection — irten 
ference by High Court — Scope. 


In a petition under Art. 226 of | the 
Constitution, the Court does not sit in| ap- 
peal over the decision of a Selection 
Committee. Especially when the selection 
is for an academic post at the University 
level, the Court is slow to interfere. The 
Court is concerned in such matters with 
the broad question, namely, whether the 
selection is arbitrary or mala fide. If}the 
Court is satisfied: (1) that the selected 
candidate was duly qualified, or where 
the qualification has an academic bearing 
or content such as research work, ete., 
that the competent authority was uly 
satisfied on the relevant material about 
the qualifications, (2) that relevant not 
were prescribed in advance and that 
there was material before the Selection 
Committee for the satisfaction of the 
norms and that a rational and equitable 
formula relating to quantification and 
assessment of marks was adopted, and 
(3) that the procedure of selection was 
otherwise fair and proceedings of the 
Selection Committee were not biased or 
vitiated by mala fides the Court would 





be reluctant to interfere, (Para 23) 
Cases Referred: Chronological Paras 
AIR 1981 SC 1009 20 


S. N. Shelat, for Petitioners; R. M. Vin, 
(for No. 1) and M, R, Anand, (for No. 2), 
for Respondents. 

ORDER :— The dispute in this petition 
centres round the selection of a candi- 
date for appointment as Reader in Educa- 
tion in the Sardar Patel University. |In 
order to appreciate the various points 
urged at the hearing of the petition, it is 
necessary to trace the background. 


2. Section 29 of the Sardar Patel 
University Act, 1955 (hereinafter referred 
to as ‘the Act’), inter alia, provides that 
No person shall be appointed as a profes- 
sor or reader of the University except on 
the recommendation of a Committee (of 
Selection constituted for the purpose. The 
Syndicate is empowered under'the said 
section to make the final selection out|of 
the persons, if any, so recommended, The 
Syndicate is required to record its reasons 
if it does not make appointment in ac- 
cordance with the order of merit arrang~ 
ed by the Committee and also if it does 
not accept the sole name recommended by 


l 
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the Committee. The Selection Committee 
is required to be presided over by the 
' Vice-Chancellor as ex-officio Chairman. 


3. Ordinance 96 prescribes the qualifica- 
tions for being eligible for appointment 
to the post of a Reader, The qualifications 
are as under:— 

(i) Consistently good academic record 
with 1st or high 2nd class (‘B’ in the seven 
points scale) at Bachelor’s and Master's 
degrees in a relevant subject of a re- 
cognised University or equivalent . degree 
of a statutory institute, E 

(ii) Either a research degree of Docto- 
rate standard or published work of high 
standard in the relevant subject; and 


(iii) At least seven years’ experience of 
teaching at a University or college and 
should have continuous interest, during 
the five years in case of a person having 
Ph. D. degree and seven years in case of 
others, in research with published work in 
standard journals, 


4. By a notification dated Nov. 26, 
1980, applications were invited, inter alia, 
for the post of Reader in Education. The 
candidates were required to furnish com- 
plete information regarding the educa- 
tional qualification for the teaching post 
and to send copies of mark-sheets of all 
the examinations beginning from the First 
years, The pleadings of the parties show 
that the candidates were required to file 
their applications along with the testimo- 
nials, etc. and a list of research publica- 
tions. Such applications were to be made 
in ten sets so that copies of the respec- 
tive applications together with all their 
annexures could be circulated amongst 
the members of the Selection Committee, 


5. For the purposes of selection in 
question, a Selection Committee consisting 
of seven persons including the Vice Chan- 
cellor was constituted. Be it noted that 
out of the seven members of the Selection 
Committee, three members were connected 
- with the University and they were the 
Vice Chancellor, Dean of the Faculty of 


Education and Principal of the M B.. 


Patel College of Education. Out of the 
remaining four members, three belonged 
to Gujarat and only one member belonged 
to Bombay. 


6. It appears that ten candidates had 


applied for the post out of whom nine 
candidates were called for interview by 
the Selection Committee. One of the can- 
didates called for interview was not pre- 
sent. The Selection Committee, therefore, 
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. produced as Annex, ‘B’ to the 


Patel University 


interviewed eight candidates, Amongst 
the candidates interviewed were the 
petitioners and the second respondent, 


7. It might be stated at this stage that — 
In the Vice Chancellor's affidavit dated 
May 25, 1981, it has been stated that the 
copies of the respective applications of all 
the candidates together with their en- 
closures were circulated to the members 
of the Selection Committee in advance. 
The Deputy Registrar of the University, in 
his affidavit dated May 4, 1981, has spe- 
cified that the applications were sent 26 
days in advance to the members of the 
Selection Committee and that the appli- 
cations along with their enclosures were 
before the Selection Committee even at 
the time of the interview. Besides copies 
of the original applications, the members 
of the Selection Committee were also 
supplied with a statement showing the 
details of the candidates, their qualifica- 
tions/professional experience, etc, 


8. The Selection Committee met on 
Mar, 18, 1981. Out of the seven members 
of the Selection Committee, only six 
were present and one of the members, 
namely, Dr. H. G. Desai was absent, The 
Vice Chancellor presided over the meet- 
ing of the Selection Committee. It is not 
in dispute, however, that he did not acti- 
vely participate in the process of selec- 
tion by assigning marks under the differ- 
ent heads. At the said meeting, the 
Selection Committee first laid down 
norms and guide-lines prescribing certain 
number of marks for each norm. Broadly. 
stated, the various norms and division of 
marks under each head was as follows:— 


50 marks: (i) total length of service, 
(ii) qualifications (iii) publications, (iv) 
teaching load-experience, and (v) co- 
ordination, co-operation and regularity, 
(10 marks for each sub-head), E 
20 marks: Grop discussion. 

30 marks: Personal interview. 
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The topic for group discussion was also 
fixed in advance. The chart setting down 
norms with specification of marks was 
prepared in the hand-writing of the Vice- 
Chancellor and a xerox copy thereof has 
been annexed as Annex. A-1 to the aff- 
davit of the Deputy Registrar. The mem- 
bers of the Selection Committee have 
appended their signatures to the said . 
chart, : 


9. The minutes of the meeting of the 
Selection Committee held as aforesaid are 
petition. 
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The minutes show that the Committee 
after taking into consideration the need of 
the department, the performance of the 
candidates at the group interview for 
group discussion and after interviewing 
the candidates individually as per the 
guide-lines recommended that the second 
respondent should be selected for appoint- 
ment as Reader in Education It might 


be mentioned at this stage that so far as. 


the marks obtained by. the concerned 
Tival candidates are concerned, the mark- 
Bheet is annexed as Annex. 1-B to tha 
affidavit of the Vice-Chancellor and that 
the relative marks obtained by the peti~ 
tioners and respondent No, 2 are as fol~ 
lows:— 


Marks 
Petitioner No. T ws 216 
Petitioner No. 2... 204 
Petitioner No, 3 ... 192 
Petitioner No. 4 ... 170 
Respondent No, 2 ... 235 


It would thus appear that amongst the 
petitioners, the first petitioner obtained 
the highest marks and that the differenca 
between the marks of the second respon- 
dent, who obtained the highest marks 
amongst all the competing candidates, and 
the marks of the first petitioner, was 
19. Be it stated that between the first 
petitioner and the second respondent stood 
‘yet another candidate who obtained 223 
marks, 

10. The recommendation of the Selec- 
tion Committee together with all the rel- 
evant material was then forwarded to 
the Syndicate and the Syndicate consider- 
ed the same at its meeting held on Apr. 11, 
1981. The Syndicate accepted the recom- 
mendation of the Selection Committea 
and decided to appoint the second res~ 

` pondent in the post of Reader in Educa- 
tion, with effect from June 1, 1981, 

11, The present petition was instituted 
on Apr, 28, 1981 challenging the selection 
and appointment of the second respon- 
dent to the post in question, Notice was 
ordered to issue on the petition on Apr. 29, 
1981 and ad-interim relief restraining the 


. , respondent-University from implementing 


the order of appointment and from giving 
charge of the post in question to the 
second respondent was granted. 

12. Though the selection and appoint- 
-ment are challenged in the pleadings on 
several grounds, the following -points were 
specifically urged on behalf of the peti- 
tioners at the hearing of the petition:— 

(1) One of the qualifications required 
to be possessed by a candidate for the 
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post in question is that he should håva 
continuous interest during the five years 
of teaching experience in the case of per- 
sons having Ph. D. degree and seven years 
in the case of others in research with 
published work in standard journals, The 
Selection Committee could not have las- 
sessed the competing candidates in respect 
of the’ continuity of interest in research 
unless. published work in standard 
journals of the candidates was made 
available to the Selection Committee in 
advance or at the time of selection, No 
material was accordingly made available 
to the members of the Selection Com- 
mittee, In the absence of primary eévi- 
dence of that nature, the recommenda- 
tion made by the Selection Committee is 
vitiated. In addition, the second respon- 
dent has no published work in a standard 
journal as prescribed and, therefore, also 
his selection is vitiated, 

(2) The Selection Committee did’ |nof 
have before it relevant material/particu- 
lars for assessing the worth of each can- 
didate in respect of the following heads of `- 
norms:— . . 


(i) Teaching load}; 


(ii) Co-ordination, co-operation and| re~ 
gularity, ; 

The principal of the M. B. Patel 
College of Education, who was Jone 


of the members of the Selection Com- 
mittee dictated marks on these heads to 
the members of the Selection Co ttee 
and all the candidates were, therefore, 
assigned equal marks, _ 

(3) The norm set down by the Selection 
Committee with regard to total length of 
service is vague and uncertain inasmuch 
as it does not specify clearly as to whe- 
ther the total length of service as lectu~ 
rer, Teacher, Instructor, etc, was to, be 
taken into consideration, 


(4) One of the members of the Selec- 
tion Committee was absent and the other 
member, namely, Vice Chancellor did not 
participate in the process of selection. 
The selection is, therefore, vitiated; and _ 

(5) The synopsis submitted along /with 
the applications to the members of! the 
Selection Committee and subsequently to 
the Syndicate is not fair inasmuch jas it 


specifically mentioned against the name 





-of the second respondent that he was a 


post-graduate recognised Teacher from 
1970, whereas against the names of the 
petitioners no such specific particular is 
supplied, although the petitioners p are 
Tecognised post-graduate Teache or 
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` Lecturers, Bie He ' 


I shall deal with these grounds of ob: 


fection seriatim, 
Re. Ground No, 1: a f 

13. Ordinance 96 has been sef out 
above, There are three eligibility qualifi-~ 
cations prescribed and “continued in- 
terest in research with published work 
in standard journals” is a component of 
the third eligibility qualification, The con- 
tention has to be examined against thig 
background, 

14. The short answer to the contention 


is to ba found in the affidavit of the Vice, 


Chancellor wherein he has mentioned 
that in the application itself the candi- 
dates were required to give a list of the 
research publications to their credit and 
that the members of the Selection Com- 
mittee had completely apprised them- 
selves of the research work of each of the 
candidates who were called for interview, 
According to the Vice Chancellor, two of 
the expert members of the Committee 
were connected with the University and 
all the expert members knew all the 
research capabilities of the candidates 
interviewed at the interview. They had 
personal knowledge of the research publi- 
cations of all the candidates as in the 
course of their work they had occasions 
and opportunities to read and/or glance 
through the various ‘publications them- 
selves. As such, they were fully conver-- 
sant with the research capabilities of the 


petitioners and respondent No, 2, It is: 


bvious that under such circumstances 
even if the published work was not ac- 
tually circulated, it could not be -said 
that the Selection Committee could. not 
have satisfied itself about the eligibility, 
qualification, - : 

15. The contention on behalf of the 
petitioners was that the Vice Chancellor 
could not have deposed to the above facts 
and that unless the members of the Com- 
mitteg themselves spoke on the subject 
by filing an affidavit, a bare assertion on 
the part of. the Vice Chancellor should 
not ba accepted. I am unable to agree, 
There is no reason to doubt -the word of 
e Vice Chancellor who presided over 












era is no reason to believe that he 
ould have made an affidavit in such 
clear and cogent terms unless he had 
satisfied himself that the expert members 
who were present were familiar with the 
publishsed work of the candidates in 
tandard journals, It might be reiterated 
at this stage that three out of the six 
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expert members present were actually 
connected with the University and one of 
theni was the Principal of the College in 
which the petitioners and the second Te- 
spondent are teaching at presènt, The} . 
other expert members were also persons 
having special knowledge of the subject. 
Be it stated that each candidate had 


. given a list of his publications along with 


his application. On probabilities also, 
therefore, the version of the Vice Chancel- 
lor deserves acceptance, 


16. As regards the contention that the 
second respondent has to his credit no 
published work in a standard journal, 
reference needs to be made to para. 5 (ii) 
of his affidavit-in-reply dt, May 4, 1981 
and the annexure thereto which lists his 
several publications some of which are 
co-authored with the first petitioner, In 
any case, in a matter of such nature, the 
Court is not qualifled to speak and if the 
Selection Committee has bona fide found 
on relevant material that the second re- 
spondent satisfies the qualification, the 
Court would be loathe to intervene, 

Re Ground No. 2: 

17. The record shows that there was 
sufficient material before the members of 
the Selection Committee to satisfy them- 
selves about the , two prescribed norms, 
namely, teaching load — experience and 
co-ordination, co-operation and regularity. 
One of the members of the Selection 
Committee, namely, Dr, B. V. Patel, 
Principal of M. B. Patel College of Educa- 
tion, has filed an affidavit dt. June 29, 
1981 stating that the confidential records 
of such of the candidates who were in the 
employment of the University were pro- 
duced before the Selection Committee and 
that the Selection Committee had con- 
sidered those confidential records in order 
to satisfy itself about the abovestated 
norms, As earlier pointed. out, the peti- 
tioners and the second respondent with 
whom we are concerned. in the present 
petition-are all employees of the Univer- 
sity, The original confidential records 
were shown to the Court, They contain 
specific particulars’ with regard to the 
teaching load. As regards co-ordination, 
co-operation -and regularity, an overall 
assessment of the candidates in the con- 
fidential records would furnish relevant 
material. It would thus appear that so 
far as the contesting parties to the peti- 
tion are concerned, the relevant mate- 
rial was before the Selection Committee 
and that it could not be said that the 
selection qua them is vitiated onthat ac- 


252 Guj. 


count, Be it stated that according to the 
material placed on the record of this case, 
all the candidates were assigned equal 
marks by the Selection Committee in re- 
gard to these two points on the basis of 
the assessment of the confidential record. 
Merely because equal marks are as- 
signed to them, it cannot be said that 
there was no material before the Selec- 
tion Committee to reach its conclusion. 
There is no reason to believe that the 
Selection Committee consisting of such 
experts would have assigned marks with- 
out there being any material before them. 
The allegation regarding the alleged bias 
of the Principal of the M. P. Patel Col- 
lege of 
denied by him in his affidavit dt. May 25, 
1981 and his affidavit dt. June 29, 1981 
shows that marks under these sub-heads 
were assigned by the Committee on as- 
sessment of confidential records, 

Re, Ground No, 3: 


18. Then norm with regard to total 
length of service which was laid down 
by the Selection Committee cannot be 
said to be vague. It may be mentioned 
that the norm with regard to total length 
of service contains a further endorsement 
to the following effect:— i 

“10 years : 5 marks 

For every one year : 1 mark,” 

It would thus appear that the entire ser- 
vice as a Teacher in different capacities 
was required to be taken into considera- 
` |tion and that appears to have been taken 
into consideration. The relevant material 
with regard to the total length of service 
f each candidate was available to the 
members of the Selection Committee. No 
infirmity is, therefore, shown to have 
crept in the proceedings of selection on 
this count, 

Re. Ground No, 4: 

19. It is difficult to accept the conten- 
tion that absence of one of the members 
of the Selection Committee and the non- 
participation in the selection process of 
one of the members of the Selection Com- 
mittee who was present vitiates the pro- 
ceedings. This is not a case where the 
selection Committee met on different days 
and different members were present when 
different candidates were interviewed. 
The Selection Committee met only once 
when all the candidates were interviewed 
` jointly and then one after the other. Out 
of a total number of seven members who 
were nominated on the Selection Com- 
mittee, one was absent and six were 
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present all throughout and five out of the 
six members who were present (all of 
whom were experts) participated in Ithe. 
process of selection. The relative perfor- 
mance of all the candidates was assessed 
by the same members who were present 
and participated. Four of such partici- 
pants assessed marks while one gave |his 
overall assessment and signed the minutes 
agreeing with the conclusion of the Selec- 
tion Committee. Under such circumstances, 
there can be no question of imbalance in 
the process of evaluation. It is not essen- 
tial that all members of the Selection 
Committee should be present unless the 
statute specifically says so, In the instant 
case, the statute is not capable of being/ so 
interpreted. The fact that the Vice 
Chancellor, though he was present, did 
not actually participate in the process of 
selection is also not much material be- 
cause he has abstained altogether andj in 
his case, therefore, the position is simi- 
lar to that of the absentee expert mem- 
ber, Be it noted also that the Vice Chancel- 
lor was an ex officio and not an expert 
member of the Committee, 


20. Reference needs to be made in this 
connection to the decision in Arti |v. 
State of Jammu & Kashmir, AIR 1981 SC 
1009. In that case, the petitioner’s- grie- 
vance was that the composition of e 
Interview Committee varied from time| to 
time during the interviews and -that the 
selection was, therefore vitiated. The 
allegation was that one of the members 
of the Interview Committee had joined 
the Committee after the interviews had 
begun and that another member was 
present during a part of the proceedings 
only and had left thereafter. The Supreme 
Court found that it was not possible} to 
say that the fact that one of the T 
joined with a slight delay had materially 
affected the validity of the proceedings. 
So far as the member who had left after 
a part of the proceedings: were over, it 
was held that all the persons who were 
closely connected with medical education 
were present all throughout. The member 
who had left was holding the post iof 
Deputy Commissioner. Three out of the 
four members had remained present 
throughout. The mode of functioning em~ 
ployed by the Committee was not kno 
and it was not possible to say that the 
absence of one of the members in a part 
of the proceedings would vitiate the en- 
tire proceedings. It was held that in all 
the circumstances of the case, it would 
be difficult to say that the absence of the 








1981 


ssid member for part of the proceedings 
would vitiate the proceedings, 


21. In the instant case, as earlier 
pointed out, the composition of the Com- 
mittee remained constant throughout. Five 
members participated in the selection 
process and they assessed the worth of 
the candidates at the interview. Under 
the circumstances, the grievance made 
under this head cannot be accepted, 

Re, Ground No, 5: 


22. It is a fact that in the synopsis 
submitted along with the other materials 
supplied to the Selection Committee and 
to the members of the Syndicate, it is 
mentioned against the name of the second 
respondent that he was a recognised 
Post-graduate Teacher from 1970 and that 
no such fact is mentioned against the 
names of the petitioners, although they 
too are recognised Post-graduate Lectu- 
rers/ Teachers. I do not think, however, 
in the facts and circumstances of the case, 
this particular omission has any material 
bearing. In the first place, it is not un= 
reasonable to assume that in the respec- 
tive applications of the petitioners, they 
must have mentioned this fact. Even the 
confidential records would show this 
particular. Indeed, Mr. Shelat does not 
dispute that fact. All this material was 
available and scrutinised. In the next 
place the petitioners and the second re- 
spondent are employees of the University. 
They are on the teaching staff of one of 
the Colleges and/or Departments of the 
University. The fact, therefore, that they 
were Post-graduate Lecturers/ Teachers 
was self-evident. Having regard to the 
overall circumstances of the case, I am 
not satisfied, therefore, that this grievance 
has any justification, 


23. Before parting with the matter, if 
requires to be observed that in a peti- 
tion under Article 226 of the Constitu- 
tion, the Court does not sit in appeal 
over the decision of a Selection Com- 
mittee. -Especially when the selection is 
for an academic post at the University 
level, the Court is slow to interfere. The 
Court is concerned in such matters with 
the broad question, namely, whether the 
selection is arbitrary or mala fide. If the 
Court is satisfied: (1) that the selected 
candidate was duly qualified, or where 
`” ithe qualification has an academic bearing 
or content such as research work, etc., 
that the competent authority was duly 
satisfied on the 
the qualification, (2) that relevant norms 
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were prescribed in advance and that there 
was material before the Selection Com- 
mittee for the satisfaction of the norms 
and that a rational and equitable formula 
relating to quantification and assessment 
of marks was adopted, and (3) that the 
procedure of selection was otherwise fair 
and proceedings of the Selection Com- 
mittee were not biased or vitiated by 
mala fides the Court would be reluctant to 
interfere. In the instant case, I find that 
these tests are satisfied, The difficulty, if 
any, has arisen on account of the Selec- 
tion Committee having laid down norms 
in details in order to be fair, Even if 


there was some error or defect. in the 
process of reaching decision on the satis- 
faction of one or two out of several norms 
laid down by the Selection Committee, 
the selection in such a case would not be 
held to be per se vitiated. The Court will 
have to take into consideration the over- 
all effect of all the proceedings and to 
judge whether the error or defect is of 
such a nature as to vitiate the selection 
on the facts and in the circumstances of 
the case. In the instant case, even as- 
suming that there be an error or defect 
(though, in my opinion, there was none), 
I am not satisfied that such error or defect 
was so material as to vitiate the pro- 
ceedings. Be it noted in this connection 
‘that the difference of marks between the 
first petitioner and the second respondent 
is 19 and that in between them stood 
another -candidate who secured marks 
higher than the first petitioner but lower 
than the second respondent. Having re- 
gard to the overall circumstances of the 
case, I do not think the case warrants the 
intervention of the Court. The writ peti- 
tion is, therefore, summarily rejected, 


24. Mr. Shelat prays at this stage on 
behalf of the petitioners that the ad-in- 
terim relief granted at the stage of the 
issue of notice should continue for a 
period of one week from today. The re- 
quest is reasonable and it is granted, 


Petition dismissed. 
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V. V, BEDARKAR, J, 


Khusad Gram Panchayat, and ete. 
‘Anpellants v. Managing Trustees of 


Mutawallis of Masjid of Khusad Village 


and others, Respondents, 


Second Appeals Nos. 385 and 496 of 
1979, D/- 7-4-1981." 


(A) Civil P. C. (5 of 1908), Ss. 100-101 
— New plea — Pleas as to validity of 
notice and non-maintainability of suit 
under Panchayats Act can be allowed 
ag they involve consideration of law 
points and interpretation’ of provisions 
of the Act. AIR 1971 SC 2018 and AIR 
1972 SC 2526, Foll. —~ (Para 11) 


(B) Bombay Land Revenue Code (5 of 
1879), S. 37 (2) — Bar under — Previous 
order of Land Revenue Tribunal did not 


_ refer to land under the present suit — 


Bar of S. 37 (2), held, was not attracted. 


(Para 17) 


(C) Gujarat Panchayats Act (6 of 
1962), S. 101 — Scope — Jurisdiction of 
Civil Court not even impliedly barred 
~~ It is merely an enabling provision. 
(Civil P. C. (1908), S.. 9). 


Section 101 is merely an enabling pro- 
vision. If either the Panchayat or any 
person who has claimed against the 
Panchayat approaches the Collector, 
then it shall be Jawful for the Collector 
to pass an order after holding formal] in- 
quiry of which due notice has been 
given. It does not reauire to be stressed 
that bar of jurisdiction of Civil Court 
cannot be readily inferred. There should 
be other express provision or thera 
should be some implication to show that 
the Civil Court cannot entertain and the 
furisdiction is with a particular other 
forum. S. 101 nowhere shows that while 
making it lawful for the Collector to 
pass an order, it made incumbent upon 
the parties to approach the Collector 
and nobody else, especially the Civil 
Court, On the contraty, reading of sub- 
rec, (2) of 5. 101 of the Act would clear- 
ly show that the suit is maintainable 
even against the order passed by the 


"Only portions approved for reporting 
by High Court are reported here. 


“Apainst decision of B. R. Acharya. . 


Asstt. J.. Surat, in Civil] Appeal No, 279 
of 1977. ‘ 
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“yat on the land of the Masjid. First 
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Collector within a particular period, 
(Paral 21) 

Under S. 101 Civil Court's jurisdiction 
is not excluded nor’ there is any! ad- 
equate remedy or finality to the order 
of the Collector, | (Para 22) 


In order to bring out implied bar, 
There should be a provision which gives 
finality to the order of the Tribunal or 
the authority having all the remedies 
which would be available to a party be- 
fore a Civil Court, S, 101 carinot be Said 
to be a self-contained Code so as tolex- 
clude the jurisdiction of a civil courd 
by implication. It is of course true thaf 
if somebody approaches the Collector 
and gets an order, then that order can 
only be challenged by the procedure 
provided in sub-sec. (2) of S.' 101, and if 
that is not done, the order of the Cole 
fector will be a relevant factor which 
will militate against the claim of |the 
party who would claim contrary to |the 
finding given by the Collector, 

(Para 
Cases Referred: Chronological Paras 





AIR 1972 SC 2526 11 
AIR 1971 SC 2018 10 
(1971) 12 Gui LR 668 44 
AIR 1969 SC 78 22 


AIR 1965 SC 1147 : 1965 All LJ 335 37, 39- 
AIR 1951 Bom 440:53 Bom LR 621 

N. R. Oza, for Appellant; S, B. Vakil 
for Respondents, 

JUDGMENT :—— Both ‘these appeals 
are directed against the judgment of ithe 
learned Assistant Judge, Surat, in Re~ 


‘gular Civil Appeal No, 279, of 1977, 


arising from the judgment of the learn- 
ed Civil Judge, Junior Division, Olpad, 
before whom Regular Civil Suit No. 8 
of 1971 was filed by the Administrators, 
Mutawallis and Trustees of Masjid of 
Khusad village, who are appellants in 
cross Second Appeal No, 496 ‘of 1979 

2. The aforesaid suit was filed by the 
aforesaid plaintiffs against Khudsad 
Gram Panchayat (hereinafter referred 
to as ‘the Panchayat’) on the allegation 
that in the property of the Masjid [the 
Panchayat by demolishing the Ota at- 
tached to the well, and filling up ithe 
well, constructed a road from south, to 
north, It is the case that the Panchayat 
had no authority, but went on giving 
Notices twice or thrice to the plaintiffs 
who also replied the notices all ithe 
times, denying the right. of the Pan 


all, it seems that the Panchayat objected 





1981 


to the construction being made by the 
Masiid authorities who were erecting 
some cess-poo] and repairing the Ota. It 
was considered by the Panchayat that 
they were erecting some permanent 
structures with a view to obstruct the 
public to pass On that road to go to the 
pond on the north and fields, _ because 
the entire village is situated towards 


the south of the Mastid property, and it 


starts from the houses of Patidars. 


. 3. It-was the case of the Panchayat 
that permission to make construction 
should have been obtained. but the 
Masjid authorities stated that they were 
not carrying out any construction which 
required permission. Thereafter, the 
claim of the Panchavat about the road 
was disputed. In spite of that, on 10-12- 


1970, in the morning the Panchayat Sar- 


panch and its agents illegally trespassed 
into the Masiid land and removed the 
repairs carried out on the well and de- 
molished the Ota of the Masiid attached 
to the well and filled-up the well and 
made a way of about 175 feet north-south 
in length and 15 feet in width east-west, 
Suit was, therefore, filed by the origi- 
nal plaintifis for declarations and per- 
manent and mandatory injunctions and 


for Rs. 500/- as compensation for dam- 


ages to the property. of the Masiid 
against the defendants, 


4. The suit was contested by the 
Panchayat on the ground that the suit 
was not maintainable, and that it was a 
public road and it was not the property 
of the Masjid alone, But in the written 
statement it was also stated that the 
Panchayat did not do anything for de- 
molition of the construction made by 
the Masjid authorities, but the people of 
the village might have ‘done that, . be- 
cause there was a road already in exist- 
ence and the Masjid authorities attempt- 
ed to create impediments on the road. 
The suit was contested on the ground 
that there was a public road and it was 
in possession of the Panchayat, and the 
Panchayat had taken water pipe-line 
through this property and also erected 
Tamp-posts for light for the facility of 
the public to pass from the road and, 
therefore, the plaintiffs had no authority 
to stan the village people from - passing 
from this road and, therefore. it was 
stated that the suit of the plaintiffs for 


-permanent and mandatory injunction 


and also claim for damages was not 
proper. The suit against the Panchayat 
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“ment and decree of the learned 


wuj uuw 


was, therefore, not maintainable. 


prayed that the suit be dismissed. 
5. ,The learned trial 


that the 
to demolish the Ota arid the 
old well and its platform repaired by 
the plaintiffs by entering into the suit 
land, and to fill up the well and to pre- 


pare the road for publice traffic 
on the eastern side of 
Masjid in the property in possession, 


occupation and Vahivat of the 
The trial Court also declared the ac- 


On - 
these and various other grounds it was : 


Judge decreed . 
the suit of the plaintiffs and declared. 
defendant-Panchayat had no. 


Masjid. . 


tions resolutions and proceedings of the | 


defendant-Panchayat as illegal and 
against the statutory provisions. The 
trial Court further 
fendant-Panchayat, its agents servants 
and associates permanently and per- 
petually from obstructing or prevent- 
ing the plaintiffs 
possession and Vahivat of the suit land 


restrained’ the de=- — 


(sic) in the plaintiffs - 


on the eastern and northern side of the : 


Masjid and in the land enclosed and 
encircled by the hedge which is in plain- 
tiffs possession, The trial Court also 
permanently and perpetually restrained 


the defendant-Panchayat from using o7 . 
permitting to be used the plaintiffs’ suit ` 


lands as public way by themselves, their 
agents, men, associates, for the passage 
of carts, carriages or other vehicles 
either going to or from the land north. 
south on the eastern side of the Masjid 
and also ordered payment of Rs, 500/- 
as damages. ` . , 

6. Being aggrieved by this 
the Panchayat filed an appeal to the 
District Court. The learned Assistant 
Judge who heard the said appeal, partly 
allowed the appeal, and instead of full 
decree in favour of the plaintiffs, order- 
ed that the public had a right of foot- 
way on the east of the mosque building 
and, therefore, ordered that the defend- 
ant-Panchayat cannot be restrained from 
using it for the limited purpose. Barring 
this modification, the entire decree of 
the trial Court was confirmed. 


7. Being aggrieved by the sald iudg- 
appel- 
late Judge, the defendant-Panchayat 
hás approached this Court by way ọf 
Second Appeal No. 385 of 1979 for set- 
ting aside the entire judgment and de- 
cree of the appellate Court as well as 
the. trial Court, while the original plain- 
tiffs have approached. this Court by way 


order, 
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of Second Appeal No. 496 of 1979 to sei 
aside whatever partial decree the appel- 
late Court has passed in favour of the 
Panchayat and public of village 
Khudsad. 


x x x x x x x x 


8-9. The appeal was admitted only 
on the point of law. “whether the 
earlier judgment -of the Revenue Tri- 
bunal has been correctly interpreted by 
the appellate Judge?” But here before 
me, arguments were also advanced 
‘about ‘the illegality of the notice and 
about the + non-maintainability of the 
suit under S. 101 of the Gujarat Pan- 
chayat Act. 1961 (hereinafter referred to 
as ‘the Act’). So, these are the two addi- 
tional grounds which are advanced. 
Mr. S. B. Vakil, learned Advocate, ap- 
pearing for the other side, objected to 
these grounds being taken and argued, 
mainly because the particular type of 
plea referred to by Mr. Oza was not 
taken up in the tria] Court. 

10. Mr. Oza referred to me the deci- 


sion of the Supreme Court in State of. 


Rajasthan v. Rao Raja Kalyan Singh, 
AIR 1971 SC 2018, wherein it has been 
observed (at p. 2019): 

“A plea of non-maintainability of suit 
is a legal plea and can be accepted al- 
though no specific plea was taken or 
precise issue framed.” 


“41. In J. C. Chatterjee v. Sri Kishan 
Tandon, AIR 1972 SC 2526, it has beea 
observed (at p. 2527): 

“Where in a suit for ejectment of a 

tenant the plaint allegation as to ter- 
mination of tenancy by a valid notice is 
neither denied Nor any issue demanded 
thereon by the defendant, the point as 
to termination of tenancy being essen- 
tially one of law can be raised in second 
appeal and decided by the High Court 
without remanding the case.” 
I, therefore, think that Mr. Oza should 
be permitted to raise these points, as 
they also involve consideration of law 
points and interpretation of the provi- 
sions of the Act, : 


' 12. The first point that is argued is 
on the strength of the point raised 
while admitting the appeal about the 
decision of the Revenue Tribunal. It is 
an admitted position that earlier there was 
a dispute pertaining to a way and also 
encroachment by the’ Masjid somewhere 
in year 1949. Inquiry was _ instituted 
under S. 37 (2) of the Bombay Land Re- 
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venue Code, 1879 (hereinafter referred 
to as ‘the Code’) round about `17-541949. 
wherein Government claimed owner- 
ship of a foot-track caused by using the 
way through a gap ‘which was kept in- 
itally open, but was closed by the Mas- 
jid authorities by putting a door. In that 
inquiry; the Prant Officer, Chorasi Prantl, 
declared it to be a public way vesting in 
Government. Appeal to the Collector 
also failed and, therefore, appeal 
filed before the Bombay Revenue 
nal. In the trial Court, this cont 
was attempted to be supported only by 
entry Ex. 133, showing that the j 
Officer had held inquiry under S. 
of the Code and nothing more. As this 
did not lead to any specific decision; and 
it was contended that that decision did 
not refer to the disputed land, at the ap- 
pellate stage certified copy of the ap- 
peal memo filed before the ‘Bombay Re- 
venue Tribunal was produced at Ex 87. 
and the judgment of that Tribunal was 
produced at Ex, 86. The learned appel- 
late Judge after having considered ppel- 
documents, as well as the ' evidence on 
record, came to the conclusion that! that 
decision did not refer 
way, but it referred to some other | por- 
tion of the land and, therefore, came to 
the conclusion that there was no bar of 
of Sec. 37 of the Code and the suit was 
maintainable. 
13. It is not in dispute that if it can 
be proved by the Panchayat that the in- 
quiry was held under Section 37 ct the 
ular 
land and then if the procedure laid ta 
in Section 37 of the Code is not follow- 
ed. the maintainability of the suit; can 
be successfully challenged, | 


14. Sub-section (1) of Section 37 of 
the Code provides that all public roads, 
lanes and paths, the bridges. ditches, 
etc. which are not the property of 'indi- 
viduals or of aggregate of persons 
legally capable of holding property, are 
declared to be, with all rights, in or over 
the same, or appertaining thereto, the 
property of the Government, and shall 
be lawful: for the Collector, subiect to 
the orders of the State Government, to 





dispose them of in such manner as’ he- 


may deem fit, ete. Sub-section (2) of 
Section 37 of the Code is very material 
for our purposes, It reads: 

“37. (2) Where any property or any 
right in or over any properties is claimed 
by or on behalf of the Government or 


to the disputed . 


y 
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by any person as against the Govern- 
ment, it shall be lawful for the Collec- 
tor or a survey officer, after formal in 
quiry of which due -notice has beer 


given, to pass an order deciding the 
claim.” ' 
Sub-section (3) of it provides: 

“37 (3) Any suit instituted in any 


civil Court after the expiration of one 
year from the date of any order passed 
under sub-sec. (1) or sub-section (2). or, 
if one or more appeals have been made 
against such order. within the period of 
limitation, then from the. date of any 
order passed by the final appellate auth- 
ority, as determined according to Sec- 
- tion: 204, .shall be dismissed (although 
limitation has not been set up as a de- 
_ fence) if the suit is brought to set aside 
such order or if the relief claimed is 
inconsistent with such order, provided 
that in the case of an order under sub- 
section (2) the plaintiff has had due 
notice of such order.” 


It is, therefore, very clear that if such 
an order is passed and 
concluded before the Bombay Land Re- 
venue Tribunal, and if no suit is broughi 
within one year, then this suit would 
not have been maintainable; But it 
was attempted to be shown before the 
appellate Court that the dispute before 
the Bombay Revenue Tribunal in the 
inquiry under Section 37 (2) of the Code 
did not pertain to the suit land which 
_ is in dispute now. 

15. The learned appellate Judge con- 
sidered the topography of the property 
of the Masjid and the road also. and 
came to the conclusion that the decision 
of the Bombay Revenue Tribunal did 
not refer to the suit land. It is very 
clear from Ex. 86, decision of the Bom- 
bay Revenue Tribunal, that the disputed 
land which was used as a passage for 
human beings was between the Masiid 
to the north and the Masjid land to the 
south, meaning thereby, that the Masjid 


was shown towards the north of the 
road. Towards the south of that way 
there was some open land. It is of 


course true that the case of the plaintiffs 
- was somewhat queer from reading of 
this. because in paragraph 11. the learn- 
ed appellate Judge has considered that 
the say of the plaintiffs is that it related 
to the public road situated on the north 
of the Masjid building. Therefore 
while considering the judgment of the 
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Bombay: Revenue Tribunal; the learned 
appellate Judge specifically observed 


that Masjid building was situated onthe 
north and open land was situated on the 
south of the land in dispute before the 
Tribunal. But again, thereafter, the 
learned appellate Judge considered that 
the theory deposed to by the plaintiffs 
that the dispute was in connection with 
the road situated on the north of the 
Masjid appears to be true, does not 
seem to be a correct assessment made by 
the learned Appellate Judge. But at 
any rate, his assessment that the order 
in inquiry under Section 37 (2) of the 
Code did not refer to the disputed land 
seems to be justified and correct: 

Ke so ee. 

-16.-17. Mr. Oza wanted to submit 
that there must be some misreading 
about the position in the judgment of 
the Bombay Revenue Tribunal and, 
therefore, this Court can correct it. í 
am afraid, when the case of the parties 
is divergent showing that the previous 
order did not refer to this land, and 
other party says that it refers to a parti- 
cular land and that reading of the judg- 
ment of the Bombay Revenue Tribunal 
itself clearly shows that it did not per- 
tain to the property in question, it 
would not be open to this Court at this 
stage to consider that there was any 
mistake on the part of the Bombay Re- 
venue Tribunal. In view of this, I hold 
that there is no bar of Section 37 (2) of 
the Code so far as the present sult is 
concerned. 


18. The second ground which has 
been agitated before me is that the suit 
is not maintainable under Section 101 
of the Act, which reads: 

“101. (1) In any revenue village where 
any property or any right in or over 
any. property is claimed by or on be- 
half of the Panchayat or by any persoa 
against. the Panchayat, it shall be lawful 
for the Collector, after formal enquiry 
of which due notice has been given, to 
pass an order deciding the claim. 

(2) Any suit instituted in any Civil 
Court after the expiration of one year 
from the date of the communication of 
any order passed by the Collector under 
sub-sec. (1), or if one or more appeais 
have been made against such ordet 
within the period of limitation, then, 
from the date of the communication of 
any order passed by the final appellate 
authority as determined according to 
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Section 204 of the Land Revenue Code, 
shall be dismissed. (although limitation 
has not been set up as a defence) if the 
suit is brought to set aside such order 
or if the relief claimed is consistent with 
such order, provided that the plaintiff 
has received due notice of such order.” 

It is significant to note that sub-sec. (2) 
of Section 101 of the Act is analogous to 
sub-section (3) of Section 37 of the Code. 
while sub-section (1) of Section 101 of 
the Act is like sub-section (2) Section 37 
of the Code. It is conceded by Mr. Oza 
that there is No express bar, but im- 
pliedly it has been considered that it 
will be lawful for the Collector to hold a 
formal inquiry where any property or 
any right in or over the property is 
claimed by or on behalf of the Pancha- 
yat or by any person against the pan- 
chayat. Therefore, according to Mr. 
Oza, there being an implied bar, the 
parties should go before the Collector 
and should not approach a Civil Court: 


19. The second argument advanced 
by Mr. Oza is that notice under Sec. 320 
of the Act. though is given, is not given 
according to the provisions of the Act 
inasmuch as it is not given 
to the members of the Pan- 
chayat against whom a grievance is 
made and it is not sent to their resi- 
dence. x x X X X` 


20. Mr. Oza referred me to the 
decision of the Bombay High Court ia 
Abdul Majid Haji Mahomed v. P. R. 
Nayak,. (1951) 53 Bom LR 621: (AIR 
1951 Bom 440). That was a case per- 
taining to a notification issued by the 
Deputy Custodian of Evacuee Property, 
Bombay under Section 4 (2) of the Bom- 
bay Evacuees (Administration of Pro- 
perty) Act, 1949. The Bombay High 
Court considered that there was no 
doubt, and there can be no doubt, that 
to the extent that the Custodian issued 
the notice in exercise of his revisional 
power under Section 26 (1) of that Ordi- 
nance, the notice was invalid. Having 
observed that, the Division Bench of 
the Bombay High Court proceeded `` to 
consider the validity of the notification 
issued under Section 7 (1) of that Ordi- 
mance. There.. it. has been observed 
that the two conditions were ` required 
to be satisfied before the Custodian 
could issue an order declaring any pro- 
perty to be evacuee property, and those 
conditions were; that he must give a 
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notice in such manner as may be pre- 
scribed to the person interested in the 
property, and the second .condition was 
that he -must hold such inquiry into the 
matters as the circumstances of the case 
may permit. Those two conditions 
were conditions precedent to the exer- 
cise of his jurisdiction, and if either of 
those two conditions was not complied 
with, the order passed by him. under 
Section 7 (1) would be an order: with- 
out jurisdiction. ‘It was, therefora; 
attempt of Mr. Oza to submit that the 
point of notice can be’ taken and the 
point raised by him about the notice 
under Section 320 of the Act and main- 
tainability ofthe suit under Section 101 
of the Act goes at the roct of the iuris- 
diction of the suit, then this Court in 
second appeal can permit that point to . 


be argued. * * ¥ It is 
true that so far as facts of 
that case were concerned, as the 


two conditions which were pre-condi- 
tions for the Deputy Custodian of #va- 
cuee Property to have jurisdiction, were 
not satisfied, his action or order passed 
by him under Section 7 (1) of the Ordi- 
nance was considered to be without 
jurisdiction. But this case cannot be 
considered on par with the dispute be- 
fore me because the dispute is whether 


there is bar under Section 101 of the 
Act. If the bar is there, the matter 


ends. 


21. By this provision of. Section 10r 
of the Act. Mr. Oza wants to submit 
that the jurisdiction of the Civil ‘ Court 
is impliedly taken away. I.am afraid, 
it is not so. Section 101 of the Act is 
merely an enabling provision. If e:ther 
the Panchayat or any person who hasl. 
claimed against the Panchayat: ap- 
proaches the Collector, then it shali be 
Tawful for the Collector to pass an order 
after holding formal inquiry of ‘which 
due notice has been given. It does. not 
require to be stressed that bar of juris- 
diction of Civil Court cannot be readily 
inferred. There should be other ex- 
press provision or there should be some 
implication to show that the Civi] Court 
cannot entertain and the jurisdiction is 
with a particular other forum. Sec- 
tion 101 of the Act nowhere shows that 
while making it lawful. for the Collector 
to pass an order, it made incumbent up- 
on the parties to approach the Collector 
‘and nobody else, especially the Civil 
Court. On the contrary; reading of 
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sub-section (2) of Section 101 of the 
Act would clearly show that the suit is 

aintainable even against the order 
passed by the Collector within a part.- 
cular period. But even that suit wül 
not be entertained after a particular 
period if the suit is brought to set aside 
such order or if the relief claimed is 
inconsistent with such order. When 
there is no order of the Collector exist~ 
ing on record under Section 101 (1) of 
the Act, and if the suit is not brought 
to set aside such order or the relief 
claimed is not inconsistent. with such 
order because such order is not in ex- 
istence at alj, the provisions of sub- 
section (2) of Sec. 101 of the Act would 
not come into play and, therefore, the 
limitation prescribed by that sub-sec. (2 
would also not come in force. 


22. In order to impress upon me that 
there is implied bar. Mr. Oza relied on 
the decision of the Supreme Court im 
Dhulabhai v. State of Madhya Pradesh. 
ATR 1969 SC 78. In that judgment, the 
Supreme Court enumerated some princi- 
ples regarding exclusion of jurisdiction 
of a Civil Court. Firstly, it was ob- 
served: (at p. 89) 

‘Where the statute gives a finality to 
the orders of the special tribunals the 
Civil Courts’ jurisdiction must be heid 
to be excluded if there is adequate re- 
medy to do what the Civil Court would 
normally do in a suit.” - 
Under Section 101 of the Act, Civil 
Court’s jurisdiction is not excluded nor 
there is anv adequate remedy or finality 
to the order. The second princivle-in 
the first part refers to`the express bar 
of the jurisdiction of the. Court. But it 
is further observed. (at p. 89) 


“... Where there is no express exclu- 
sion the examination of the remedies 
and the Scheme of the particular Act to 
find out the intendment becomes neces- 
sary and the result of the inquiry may 
be decisive. In the latter case it is 
necessary to see if the statute creates a 
special right or a liability and provide: 
for the determination of the right oz 
liability and further lays down that all 
‘questions about the said -right and liabi- 
lity shal] be determined by the tribunals 
so constituted and: whether remedies nor- 
mally associated with actions in civil 
courts ‘are prescribed by the said sta- 
tute or not.” 

Reading’ of Section 101 of the Act. we do 
not! go anywhere nearer the ` principles 
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laid down by the Supreme Court. On 
the contrary. as considered earlier, Sec- 
tion 101 of the Act is merely an enabl- 
ing provision holding it lawful for the 
Collector if any party approaches him. 
It is not a disabling provision that the 
parties should approach the Collector 
and Collector alone, and no civil suit 
shall lie in the Civil Court. Even by 
implication also it cannot be culled out 
from the provisions of Sec 
tion 101 of the Act that there is any 
implied bar of the jurisdiction of the 
Civil Court. It has been further ob- 
served by the Supreme Court in the 
aforesaid decision at serial No. (7) of the 
propounded principles: _ 

“An exclusion of jurisdiction of the 
Civil Court is not readily to be inferred 


unless the conditions above set. dowa 
apply.” 
That judgment of the Supreme Court 


on the contrary shows that unless there 
ls express bar, exclusion of the jurisdic- 
tion of the Civil Couri should not be 
readily inferred. 

23. In- order to bring out implied bar. 
there should be a provision which gives 
finality to the order of the Tribunal or 
the authortiy having all the remedies 
which would be available to a party be- 
fore a Civil Court. Section 101 of the 
Act cannot’ be said to be a self-contain- 
ed- Code so as to exclude the jurisdiction 
of the civil Court bv implication. It is 
of course true that if somebody ap- 
proaches the Collector and gets an ordez, 
then that order can only be challenged 
by the procedure provided ın sub-sec (2) 
of Section 101 of the Act. and if thal 
is not done, the order of the Collector 
will be a relevant factor which will 
militate against the claim of the party 
who would claim contrary to the findiny 
given by the Collector. ~ 


24. Mr. Oza further relied on the 
provisions of Chapter IX-A of the Act 
which refers to. Power to evict persons 
frem premises belonging to the Pancha- 
yat. He wanted to submit that because 
the Panchayat says that the road, meat- 
ing thereby the property, belongs to the 
Panchayat, and because the plaintiffs un- 
lawfully encroached upon that property 
‘and attempted to erect structures there- 
on, they were properly : evicted under 
the provisions of Section. 193-A of the 
Act. -According to Mr. Oza, reading 
Section 193-A with Section 101  of-. the 
Act would clearly show that there . ds 
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For this, he also referred to Sec. 193-E 
which provides: 


"193-E. No order made by the Siate 
Government or the Panchayat in the eg- 
ercise of any power conferred by or 
under this Chapter shall be called iw 
question in any Court and no injunction 
shall be granted by any Court or other 
authority in respect of any action taken 
or to be taken in pursuance of any 
power conferred by or under this Chap 
ter.” 


Precisely, this is a matter of apprecia- 
tion of evidence and pleadings, and also 
dependant on facts. Mr. Oza could 
not show me from the pleadings or the 
evidence led by the Panchayat that any 
claim under Chapter IX-A of the Act 
was ever made by the Panchayat. ‘The 
question whether the property belongs 
to the Panchayat is a question which is 
inherently attacked. Not only that, 
but the prceedings started with the as- 
sumption that the property belongs to 
the Masjid and the Panchayat merely 
Claims a right of way for the human be- 
ings, tractors, bullock-carts, animals and 
even motor vehicles on this property 
claiming it to be a public road, and that 
is all. It was nowhere the case of the 
Panchayat that the property belongs to 
the Panchayat and that the plaintiffs had 
unlawfully encroached upon the . said 
property and, therefore, there was evic- 
tion. . Chapter IX-A of the Act postu 
lates -that there should be the premises 
belonging to the Panchayat, and Sec- 
tion 193-A (1) refers.to a person who is 
authorised to occupy the premises as .a 
tenant or othrewise and did not pay 
rent or. sublet the premises in contra- 
‘vention of the terms. Clause (b) of 
sub-section (1) of Section 193-A autho- 
Tises the Panchayat to issue. notice, 
ordering any person in unauthorised. oc- 
cupation of any Panchayat premises, to 
vacate them within one month from the 
date of service of ‘notice. No such 
notice is, brought to my notice during the 
arguments and. therefore, the provisions 
of Chapter IX-A of the Act cannot be 
invoked. - 
x X xx `X x xx 

25-26. I shall, now take up ‘the 
second point about the notice. Sec. 320 
of the Act is as follows: - - 

“320. (1) No action shall: be brought 
_ against -any , panchayat, conciliation 
panch or Nyaya Panchayat or ahy mëm- 
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ber, officer, servant or agent of a pan- 
chayat, anv member of a ‘committee of 
a panchayat, conciliation pach or' Nyaya 
Panchayat, ‘acting under its direction, in 
respect of anything in good faith done 
under this Act or any rule or bye-law. 


(2) No action shalli be ~ brought 
against any panchayat, conciliation 
panch or Nyaya panchayat ` or any 
member, officer. servant: of ‘agent of 
such panchayat (any ‘member of a' com- 
mittee of a panchayat) conciliation 
panch or Nyaya . panchayat | acting 


under its direction or anything done or 
purporting to have been done, by or 
under this Act, until the exviration of 
One month next after notice in ‘writing 
has been left for ‘delivered at the office 
of the Panchayat, conciliation panch or 
Nyaya Panchayat and also at the resid- 
ence of the member. officer, servant or 
agent thereof aganist whom the action 
is intended to be brought, the, notice 
shall state the cause of action, the na- 
ture of the relief sought:. the amount ot 
compensation claimed and the name 
and place of abode of the person who 
intends to bring the action. 

(3) Every such ‘action isha) be com- 
menced within six months after ‘the ac- 
cruel of the cause of action na not 
afterwards. 


(4) . If any Sanehi conciliation 
panch, Nyaya Panchayat or person to 
whom ‘the notice under sub-section (2) is 
given shall, before an action is brought. 
tender sufficient amends to the. plaintiff, 
and pay into Court the amdunt sə 
tendered. the plaintiff shall not. recover 
more than the amount so tendered: the 
plaintiff shall also pay. all costs incurred 
by the defendant after such tender.” ` 


_ Mr. Oza submitted that under sub-sec- 
tion (1) of Sec‘ion 320 of: the Act no ac- 
tion shall be brought against the Pan- 
chayat or Officer, etc. in respect of any- 
thing in good faith done under the Act 
or any rule or bye-law] -and, therefore, 
the suit brought by the, plaintiff is in- 
effective as no such action .could be 
argued this point, 
he did not lay much stress on the pro- 
visions of sub-section (1) but, however, 
has laid stress on the provisions of sub- 
sec. (2) of S. 320 of the Act, mainly þe- 
cause a bar of sub-section (1) would be 
there if there is anything done in. good 
faith under the Act and that good faith 
has to be provéd from. ithe evidence on 
record. It ‘was. also” “required that“ it 
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should have been pleaded and bar of 
sub-section (1) of Section 320 of the Act 
should have been specifically taken so 
that issues may be raised, and evidence 
could be led by both the parties to show 
bona fides and also mala fides. 


27. In plaint para 12, plaintiffs speci- 
fically alleged that the Panchayat took 
the law in its own hand and 
arbitrarily . and with high hand- 
edness passed the resolution and 
entered the property of the Masjid on 
10-12-1979 along with other persons. 
Even though this specific averment is in 
the plaint, in the written statement 
Ex. 20, the reply to para 12 is given in 
paragraphs 9 and 10. Therein, on the 
contrary, the Panchayat has maintained 
that Panchayat or officers have not 
entered the land of the Masjid on that 
particular day and they have not done 
anything. but it was done by the pub- 
lic. It is stated in paragraph 10 that the 
defendant-Panchayat has not done any- 
thing as alleged by the plaintiffs and, 
therefore, there is no question of the ac- 
tion of the Panchayat being arbitrary or 
unlawful or having been done by tak- 
ing law into their own hands. So, it is 
Not the claim of the Panchayat that 
whatever they did was under the provi- 
sions of the Act within their power and 
bona fide so that it can be said that the 
provisions of S. 320 of the Act were at- 
tracted. 


28. Parties have not gone to the trial 
in the trial Court or even in the appel- 
late Court on the ground that there was 
bar of Section 320 (1) of the Act to the 
suit of the plaintiffs. and if that is so, 
and there is no evidence on record to 
come to the conclusion that whatever 
the Panchayat did was in respect of 
anything in good faith done under the 
Act, then the bar of sub-sec. (1) of Sec- 
tion 320 of the Act would not come in 
the way of the plaintiffs. 


29. Mr. Oza very much stressed on 
sub-section (2) of S. 320 of the Act. It is 
his submission that it is the case of the 
plaintiffs that this action was done by 
the Panchayat as well as the Sarpanch 
and other members of the Panchayat 
and, therefore, if that is the allegation, 
then the notice to be given should be to 
the Panchayat and also should have 
.been delivered at the office of the Pan- 
chavat and at the residence of, the mem- 
bers, officers, servants or agents of the 
Panchayat, and as that ig 3 not ‘done, _the 
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notice is, not proper. He, therefore, did 
not dispute the contents of the notice to 
show that it is illegal, but merely chal- 
lenged the mode of delivery of the 
notice and the persons to whom it was 
to be delivered. It should be noted that- 
such a point was not taken in the trial 
Court. In paragraph 40, while deciding 
issue No. 8, the learned trial Judge re- 
ferred to suit notice Ex. 37, and observed 
that it is in consonance with provisions 
of Section 320 of the Act and no argu- 
ments are advanced by learned Advocate 
Mr. M. R. Atodaria for the defendant to 
show that the suit notice is in any way 
bad and against the provisions of Sec- 
tion 320 of the Act. From the Judgment 
of the learned appellate Judge, it seems 
that the point about notice- was not 
taken at all. But as I have considered 
that the point about the legality of 
notice would be a law point and I have 
permitted Mr. Oza to raise that point. I 
am considering it, and I must say -that 
his argument is completely misplaced 
because the requirement of issue of 
notice to the officers, agents, ete. of the 
Panchayat would be there if the ac‘ion 
is intended to be brought against them. 
Wording of Section 320 (2) clearly shows 
that notice is required to be delivered 
at the residence of the members, officers, 
servants or agent thereof against whom 
the action is intended to be brought, 
meaning thereby, if action is ultimately 
brought against them, then it would be 
necessary that notice should have been 
issued to those persons and delivered at 
the residence of those persons. But when 
the action is not brought nor was intend- 
ed to be brought against anybody, else, 
how can it be. said that the suit based 
on notice Ex. 37 is bad for want of pro- 
per service. f 


-30. In notice Ex. 37, in paragraph 15, 
it is clearly mentioned that if the Pan- 
chayat would not make amends as men- 
tioned therein, then all the persons men- 
tioned in that para, who are residents 
of village Khursad and also concerned 
with the Khursad Masjid, desire to take 
legal steps against the Panchayat of 
Khursad, and also it is stated that they 
would ask for the relief of declaratjon that 
the action of the Panchayat was illegal, 

without authority, without jurisdiction, 
arbitrary. ete. and that they would de- 
mand damage of Rs. 1,500/- from the 
Panchayat with the costs of the suit and 
. for .an . injunction 
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against the Panchayat, and that the Pan- 
chayat itself or through its servants, 
officers or agents, may not obstruct into 
the possession and administration of the 
property of the Masjid. etc. So far as ac- 
tion to be brought against the Sarpanch 
individually is concerned, it is only 
stated that they would file a criminal 
complaint against him, and as this is not 
a criminal complaint, it is not necessary 
for me to consider that aspect. 

31. In view of all these facts, it is 
abundently clear that there is no bar of 
S. 320 (2) of the Act also and, therefore, 
this ground of attack also would not be 
available to Mr. Oza. 

x x X X X xx 

32-33. Mr. Oza wanted to submit 
that there wasacase before the appellate 
Court of dedication of the road in ques- 
tion by the plaintiffs to the Panchayat. 
In paragraphs 16 to 20 the learned ap- 
vellate Judge has considered that addi- 
tional evidence was adduced by the par- 
ties because the Panchayat was permit- 
ted to amend the written statement by 
raising plea in the alternative, that . the 
land of the Masjid was dedicated by the 
trustees to use it as a public road, This 
amendment would clearly show that at 
a particular stage the Panchayat agreed 
to concede to the title of the Masiid only. 
I observe this because the last limb of 
the arguments of Mr. Oza is about the 
plaintiffs failing to proye the tiile. 
Thereafter, the learried appellate Judge 
has discussed the evidence led by the par- 
ties, which would be a point of fact, and 


on appreciation of that evidence, the 
learned appellate Judge came to the 
conclusion that the learned trial Judge 


was right in holding that the land on 
which the Panchayat claims a public 
way belongs to the plaintiff-trust and 
that there never existed a public road 
for passage of vehicles, like carts, trucks 
and tractors till the members of the 
Panchayat and other Patidars demoli- 
shed the well, ota and steps and cons- 
tructed a road in December, 1970. . 


34. Mr. Oza wanted to spell 
out the ` dedication from some 
admissions made by the witnesses 
on behalf of .the plaintiffs only 


about a foot-way. First evidence jis in 
the form of reply Ex. 49 given to the 
Panchavat’s notice dated -23-11-1970 by 
the plaintiffs: In paragraph 4 thereof, it 
has been specifically averred thats what- 
even foot-track is there, it is north to 
south just touching the constructions 
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made on the old ‘Chho’. It is specifically 
averred that on that foot track (Pag 
Dandi) all the village people pass with- 
oul any obstruction and that it is open 
for the village people without any ob- 
struction and no change is made in that 
road since last 20 years. So, this was an 
admission about the foot-track even in 
the notice correspondance. 


35. Further. during the evidence also, 
witness Umedsinh Anopsinh, examined 
on bahalf of the plaintiffs at Ex. 80, has 
deposed that he was Talati-cum-Mantri 
of village Khursad from 1-1-1963 to 
26-12-1971. He has further deposed that 
whatever way is there in ‘between the 
Masjid and Dabu (open land) is a nar- 
Tow road and from that ` bullock-carts 
Or motor cannot pass. Even Ahmedbhai 
Vazirbhai, the main person examined on 
behalf of the plaintiffs at Ex. 62, has in 
paragraph 24 during cross-examination 
specifically admitted that both the times 
when the Commissioner came, people 
were using the road in between the east- 
ern wall of the Masjid and the western 
hedge of Dabu. In paragraph 26 also he 
has admitted that this land was being 
used by the public as a foot-track and 
they have not taken any objection about 
it from the beginning till the date of his 
deposition. Witness Sukhabhai Bhangad, 
examined on behalf of the plaintiffs at 
Ex. 86, has also deposed that the entire 
village was going from this foot-track 
and he also used to pass from that foot 
track thinking it to be a public way. He 
also stated that whenever there would 
be rain, the road which is to the west of 


the Masjid would be ful] of water, 
which would be knee-high. 
36. From this evidence, Mr. Oza 


wanted to submit that there was dedica- 
tion of this particular portion of the 
land of the Masjid to the public as a 
public road and if that dedication is 
there, the entire breadth ofthe open land 
should be considered to be the road and, 
therefore. the learned appellate Judge 
was not justified in merely granting the 
foot-track. i 


37. In order tọ support his argument, 
Mr. Oza relied on the decision of the 
Supreme Court in Municipal Board, 
Manglaur v. Mahadeoii Maharaj, AIR 
1965 SC 1147. Therein the dispute was 
about erecting a statue of Mahatma 
Gandhi nearby the place of public road 
which was utilised by the public as such. 
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That statue was to be erected - on the 
land adjoining to the public road, bul 
which was open. Therein the Supreme 
Court observed (at p. 1149): 


“Inference of dedication of a highway 
to the public may be drawn from a lonza 
user of the highway by the public. The 
width of the highway so dedicated de- 
pends upon the extent of the user. The 
side lands are ordinarily included in the 
road, for they are necessary for the pro- 
per maintenance of the road. In the case 
of a pathway used for a long time by 
the public, its topographical and per- 
manent landmarks and the manner ano 
mode of its maintenance usually indi- 
cate the extent of the user.” 


These are the principles which were 
propounded on the strength of the dis- 
pute before the Supreme Court. In that 
case, there was a metalled road running 
through a plot of land belonging to the 
plaintiff and on either side of the metal- 
Jed road there was open space and on 
either side of the open space there was a 
municipal drain. The public had been us- 
ing the road for decades and the Munici- 
pality had been maintaining the road and 
the drains. The Municipality was seek- 
ing to erect a structure .on the vacant 
site lying between the drains and the 
road wherein it intended to instal a 
statue of Mahatma Gandhi and also to 
put up two rooms on either side for piyo 
and library. The plaintiff brought a suit 
for a permanent injunction restraining 
the defendant-Municipality from putting 
up the structure on the suit site and also 
for delivery of possession of the same to 
the plaintiff. The Supreme Court held that 
the suit site was a part of the public 
pathway as in the circumstances it was 
reasonable to hold that the entire path- 
way between the. two drains was dedicat- 
ed to the public. The fact that only a 
part of the pathway is metalled does not 
necessarily limit the width of the path- 
way. But it was held that though the 
plaintif cannot get possession, the 
Municipality could not put up the struc- 
tures which it intended to erect on the 
vacant site as it could not be said that 
the structures were necessary for the 
maintenance -or user of the road as a 
public highway. This judgment of the 
Supreme Court would not be very much 
helpful to . Mr. Oza mainly because in 
that case there was no dispute about the 
dedication of the land to the municipal- 
ity as a pathway. In paragraph 5 of that 
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judgment, an argument was advanced 
before the Supreme Court on behalf of 
the origina] plaintiff that it was rot 
established how the Municipal Board had 
become the owner of the said site though 
the metalled road passing through the 
Said plot vested in it. There was evi- 
dence that for decades that road was 
used by the public as a public way. In 
In that judgment. the Supreme Court 
after considering the various authorities 
including English authorities, observ- 
ed (at p. 1149): 

t.. Inference of dedication ofa high- 

way to the public may be drawn- from 
a long user of the highway by the pub- 
lic. The width of the highway so de- 
dicated depends upon the extent of the 
user. The side-lands are ordinarily in- 
cluded in the road, for they are neces- 
sary for the proper maintenance of the 
road.” 
It was, therefore, submitted by Mr. Oza 
that if in the instant case the dedication 
of the pathway is considered by the 
learned appellate Judge, then the por- 
tion around that pathway also should be 
considered to be a‘part and parcel of 
the road and, therefore, the breadth of 
15 feet road could not have been denied 
by the learned appellate Judge. 

38. From the aforeaid principles en- 
unciated by the Supreme Court, Mr. Oza 
wanted to submit that from the facts 
appreciated by the trial Court and the 
appellate Court. conclusion should have 
been arrived at that this was a dedica- 
tion of the entire road to the public. It 
is an accepted position that on this way 
the Panchayat has installed lamp-posts 


for light. Pipe-lines also pass through 
this property. The learned appellate 
Judge specifically appreciated this as- 


pect and accepted the position on behalf 
of the plaintiffs that they permitted or 
they did not object the Panchayat put- 
ting the lamp-posts mainly because that 
would be giving light. to the Masjid also. 
They have admitted that one lamp-post 
is erected just at the entrance of the 
property of the Masjid and another 
lamp-post is erected near the house of 
the Moulvi. It is also in evidence that 
they permitted the pipe-lines to pass 
through this property of the Masjid and 
taken to Halpativas because that 
would facilitate - them to have 
water for the mosque and Moulvi — 
conveniently. The learned ap- 
pellate Judge considered this explana- 
tion of the plaintiffs to be natural and 
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believable, and as this is a finding of 
fact, I do not propose to interfere with 
it. Of course, the theory that the lamp- 
posts and pipe-lines are also erected and 
taken through other private properties 
was not accepted to be true by the 
learned appellate Judge. On overall 
consideration of the evidence, the learn- 
ed appellate Judge came to the conclu- 
sion that there existed a footway run- 
ning north-south and east-west of the 
Masjid building and the Moulvi’s house, 
and it was being used by the people for 
passage since so many vears. He, there- 
fore, allowed the appeal partly. 

. 39. Mr. Oza wanted to submit that if 
the dedication should be there, it should 
be for the entire road and, therefore. he 
wanted to place reliance on (AIR 1965 
SC 1147) (supra) to which I have already 


referred, But as considered ‘earlier. in 
that case there was a clear evidence 
that the road was used by the munici- 
pality since decades and there was a 


metalled: road. In the instant case, it 
is only a pathway. If at all it is con- 
sidered: that there was a dedication as 
admitted by the witnesses on behalf of 
the plaintiffs and also in the reply to 
the notice, one cannot immediately 
jump. to the conclusion that the entire 
portion was being used as a road, be- 
cause the Courts below observed as point 
of fact that there was an Ota. steps 
‘and an: unused well, and. it is well-nigh 
impossible to consider that the road 
would be passing from these places un- 
less they are demolished or made to the 
ground level. 

40 to 43. x x XXX 

44. **** Here before me the 


deci- 
sion of this. Court in Dallumiya 
Lalmiya -Malek v. State of Guja- 
rat, (1971) 12 - . Gui LR 668, 


is cited just to: show the question of 
jurisdiction of the Civil Court after the 
order under Sections 37 (1). 37 (2) and 
37 (3) and also 37 (4)ofthe Code. It is 
clear that the provisions of sub-secs. (2) 
and (3) of Section 37 of the Code are 
just ‘on par with the provisions of Sec- 
tion 101 of the Act. By -considering 
the provisions of sub-sections (1) and (2) 
` of Section 37 of the Code, this Court 
observed. 

As the Civil Court's eihar, has 
to be excluded expressly or by néces- 
sary implication. in the absence of. any 
provision as to the nature of the suit 
which has to be filed, the civil Court's 
jurisdiction cah never be barred by any 
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such assumption as to the form of the 
suit in this connection. Even if a limi- 
ted right of possession was established 
without establishing the plaintiff’s title, 
the Civil Court would be able to protect 
this narrow right by injunction. These 
reliefs in sO far as they may be incon- 
sistent with the order of the forma] in- 
quiry under Section 37 (2) could al- 
ways be granted on proof of title or pos- 
sessory right of the plaintiff after lead~ 


ing proper evidence before the Civil 
Court.” 

x x x x x 
45. Therefore, on overall. consid- 


eration of the arguments advanced be- 

fore me, I come to the conclusion that 

both the appeals require to be dismissed 
with costs. 

46. es * *€ & ` 

; Appeals dismissed. 
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Dhangauriben and others, Appellants 
v. M. Mulchandbhai Nagarji Sheth and 
others, Respondents. 


First Appeal No. 1103 of 1977, D/- 
30-6-1981.** 

Motor Vehicles Act (4 of 1939). Sec- 
tion 120A — Negligence — What 
amounts to, (Torts — Negligence), 

In the instant case, the driver -was 


driving his vehicle on the left hand side 
of the road, but that circumstance alone 
is not sufficient to exonerate him from 
the charge of negligence. He was driv-: 
ing at a speed of 70 to 75 kms per hour 
and such a fast speed could not be said 
to bea reasonable speed, particularly 
when the vehicle was being driven with- 
in the short distance of the city of Surat. 


Further that driver applied the brakes 
only after the accident. The. impact 
was so forceful that the scooter was 


thrown off a considerable distance and 
pillion rider fell down in a ditch. Again, 
examining the damage which was done 
to both the vehicles, it transpired that 
the left front of the Ambassador car 
had dashed: against the scooter. - It was 





*Only portions approved for reporting 
_ by High Court -are reported here. 


**Against decision of Nagin N. Gandhi, 
Esquire. Motor’ Accidents Claims Tri- 

`~ bunal, Surat, in M. A. C. Petn. No. 38 
of 1976. 
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‘not as if the scooter had collided with 
the rear of the car which would in its 
turn create different considerations, The 
driver of a vehicle must always take 
care for such emergent situations be- 
forehand so as to be able to control 
the vehicle in time to avert the acci- 
dent. Therefore, held, that the driver 
was liable to negligence. (Para 11) 


G. P. Vyas, for Appellants: B. K. 
Amin fọr K. F, Dalal (for Nos. 2 to 4), 
G. C. Patel (for No. 3) and Jagdish M. 
Panchal (for No. 5), for Respondents. 


SHUKLA, . J:—. The. applicants in 
Motor Accident Claim Petition No, 38 
of 1976 filed before the Motor Accident 
Claims Tribunal at Surat are the widow 
minor sons and minor daughters of- the 
deceased, Vanmalibhai Ratanji Chauhan, 
-who met with a fatal motor accident at 
about 3-30 p. m. on 14th December, 1975 
near Dholikui, Varachha Road, Surat. 


2.. Deceased Vanmalibhai started on 
his scooter with his son, Manojkumar, 
On pillion, from his residence. On cross- 
ing the gate of his residence, he appro- 
ached the main road and had turned a 
little left to proceed further when op- 

. ponent No. 1, Ismailbhai Gulambhai,: as 
a result -of driving the Ambassador car 
‘bearing No.’ GJC 5628, in a rash and 
negligent: manner, collided -with ` the 
scooter. - The impact, caused damage to 
the car itself and a heavy damage to the 
scooter and further caused serious in- 
-juries.to Vanmalibhai, who succumbed 
‘to his injuries on the very day at the 
Civil Hospital, Surat at about 5-00 p.m. 
‘The applicants alleged that the 
dent was caused solely due to the negli- 
gence of opponent No. l-and consequ- 
ently opponent No. 2, Mulchandbhai 
Nagarji Sheth and/or opponent No, 3, 
Narendra Shantilal’ Patel, are liable 
vicariously. and further opponent No. 4, 
the United India Fire and Genera] In- 
surance Co., is also liable as the insurer 
of the car. Opponent No. 5, Ruxmani- 
-ben, later on applied to be joined as a 
party to the petition claiming that be- 
-ing the mother of the deceased, she _ is 
also entitled to receive her share of 
compensation. The -applicants -claim- 
_ ed a total compensation of Rs. 2 lacs for 
the death of the deceased on the basis 
that the deceased was a proprietor of 
three concerns, a partner. in three con- 
cerns and a director in one concern as 
-wellas-on the-further basis that he was 
running a Nursery known: as - Nandan- 
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-van. It was their case that the de- 
‘ceased was a talented person and by 
earning a huge amount, he constructed 


vast properties and by his untimely 
death, the applicants are left destitutes. 
It was their further casa that had the 
deceased not met with the same fatal 
accident, he could have lived at least 
for 35 to 40 years more. 


3-4. X X X 

5. The Tribuna] framed issues at 
Exh. 38. For the reasons stated in his 
iudgment, the Tribunal came to the con- 
clusion that the accident occurred solely 
due to the negligence of Vanmalidas 
himself. Consequently, he dismissed 
the petition with no order for costs, by 
his judgment and order dated 30th July, 
1977. The applicants have filed the 
present appeal, having been aggrieved 
by the same judgment and order, 

6-8. x x x x 


9. The Tribunal has discussed the 
contents of the Panchnama (Exh. 62) in 
The details of the Pan- 
chnama have been rightly recorded by 
him, but he has erred while he drew 
inferences from the admitted positions. 
The Tribunal appears to have relied up- 
on the three factors in coming to the 
conclusion that the accident occurred 
due to the negligence of the deceased. 
The first position which he noted. was 
that the accident occurred as soon as 
‘the scooter emerged from the gate of 
the residence. The second position 
which he noted was that the opponent 
No. 1 drove his car on the left hand side 
which was the correct side for him to 
drive. The third . position which he 
noted was that the speed of 70to 75 
kms. is’a reasonable speed and. there- 
fore the driver could not be blamed if 
the deceased did not take sufficient care 
before putting the scooter on the road. 


10. We have considered the oral testi- 
mony of the witnesses. and the con- 
tents of the Panchnama carefully. It 
appears to us that the ‘Tribunal has 
grossly erred’in drawing an inference 
.that the-opponent No. 1 was not neg- 
-ligent -for causing the. accident. The 
Tribunal has failed to consider the fact 
that the gate of the residence was situa- 
ted at a distance between 20 to 28 feet 


‘from. the-edge of the road and therefore 
‘the driver of the oncoming Ambassador 


car had an opportunity to observe the 


“scooter when it came out from the gate. 
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The accident occurred on the asphalt the issues involved in the matter. We 
road itself and the scooter must have are required to give findings on other 
travelled a distance of about 25 feet. issues on the basis of the evidence, that 


Tt cannot therefore be stated that emer- 
gence of the scooter was: all too sudden. 
It was 3-30 p. m. and there was no ob- 
struction to the visibility of opponent 
No.. 1, driver of the car. It has been 
emphasised on numerous occasions by 
this High Court that the driver must so 
drive the vehicle as to be able to bring 
it to'a halt immediately on noticing a 
danger. 

il. It is’ true that the driver was 
driving his vehicle on the left hand side 
of the road, but that circumstance alone 
ig not sufficient to exonerate him from 
the charge of negligence. He was driv- 
ing at a speed of 70 to 75 kms. per hour 
and we do not agree with the Tribunal 
that such a fast speed can be said tobe 
a reasonable speed, particularly when 
the vehicle was being driven within the 
short distance of- the city of Surat. It 
is also to be noted. that opponent No. 1, 
driver, applied the brakes only after the 
taccident. The impact was so. forceful 
thrown off a con- 














damage which was dene to both the 
vehicles, it transpires that the -left front 
of the Ambassador car had dashed 
against the scooter. It was not as if 
the scooter had collided with the rear of 
the - car -which would in its | turn 
create- different considerations. The Tri- 
bunal commented that the opponent 
No. 1 driver could not have expected 
the emergence of the scooter ajl of sud- 
den from the compound of the bungalow, 
but that inference. with respect, is not 
correct, The driver of.a vehicle must 
always take care: for such emergent 
situations beforehand so~as .to.. be able 
to control the vehicle in time to | avert 
the accident, 

12. -For the reasong:aforestated, we do 
not uphold the finding of the Tribunal 
on the question of negligence. We -set 
it aside and’ our! finding on the question 
is that it was opponent. No. 1 who was 
liable for the occurrence: of the accident. 

13. The’ “Tribunal having held that 
opponent No. 1 was not guilty of neg- 
ligence, further held’ that other issues 
did not survive. It did not give its 
findings on the rest‘of the issues. It ‘has 
been times out of number pointed. out 
that this is an incorrect: approach: The 
Tribunal must give his findings on‘~ all 


-have 


to make any sure inference.. 


is before us without the assistance of the 
opinion -of the Tribunal, | 
14.7018 x x x x ` 


19. The last question which we must 
Now consider is that of the quantum 
which must be awarded to the _appli- 
cants and opponent No. 5. è 


20. Dhangauriben, ee of the de- 
ceased, does not know about the yearly 
Income of her husband.. She has only 
stated that her husband was engaged in 
the business of manufacturing and sell- 
ing wooden frames which was used. for 
the purpose of wrapping clothes. The 
deceased was doing that ‘business for 
about 10 years prior to the accident. 
The deceased was also raising bananas 

in the land and had a small Nursery. 


- 21. On behalf of the applicants, there 
is‘No ‘other oral evidence ‘led: to prove 
the income of the deceased, but they 
produced documentary evidence 
consisting of the income-tax assessment 
orders of 1970-71. 1971-72.: 1972-73 and 
1973-74° (Exhs. 52 to 55, ` respectively). 
On the. close. scrutiny of these | assess~- 
ment orders, it appéars that the income 
of the deceased was reduced from year 


‘to year from about Rs. 20,000/- or Ru- 


pees 21,000/- per year to about. Ru- 
pees 11.000/- per year:' No assessment 
‘orders are produced for the subsequent 


year, but.from the evidence of the 
widow it appears that he: had started 
running his business:in a-loss.' She has 
admitted that -her husband: was running 
his business in clothes since last two to 
three years. She hag also ‘admitted that 
during that. period the income of the 
family was only the . renta] income 
which, as further admitted by her 
continued after his death. It is difficult 
about the 
business skill or ‘ability of the deceased 
since for the last about five years or so. 
his income thad started to be on the de- 
cline. But’ -:it is-a common experience 
that a person suffers ups and downs in 
the business and it cannot be said that 
the deceased would not have earned in 
future at all. It is possible that he could 
have again. come up and could have 
flourished; but we would not make any 
estimate on such a bare ' possibility. It 
could ‘not be gainsaid that! the deceased 
fad’ an: experience of business of at least 
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ten years prior fo the accident and that 


it has to. be taken into account when we- 


try to assess his economic utlity to the 
family. He would not have been on 
streets had he: gone to the market for 
service closing. his business. We must 
also take into account that the deceased 
had only passed vernacular final ex- 
amination and. knew little English. When 
he died. he was about 45 years of age and 
that would also be one of the factors to 
be taken into account. 
learned advocate’ for the Insurance Có., 
wanted us to remand the matter, but we 
do not think it is at all necessary since we 
have all the evidence before us which 
the parties desired to lead before the 
Tribunal. The Tribunal had not fettered. 
leading of the evidence, but where it 
erred was . that it decided only the 
question of negligence’ and did not de- 
cide other issues. 


22. Under the circumstances which 
we have discussed above. we feel justi- 
fled in assessing the monthly income of 
the deceased in future years at Rupees 
500/- per month, from which it would 
be legitimate to deduct Rs. 100/- as the 
approximate personal expenses; of the 
deceased. The net balance would be 
Rs. 400/- 


Rs. 4800/- annually. To round up, we 


take it at Rs. 5.000/- a year and. choos-, 


ing the multiple of 15. the total ` comes 
to Rs. 75,000/-. Considering, the age of, 
the deceased . as well as the circum- 
stances of his life and the fact that he 
was primarily a businessman in. good 
state of health witha settled family life, 
the multiplier of 15 is iust and proper. 
We have taken into account the fact that 
the life of the deceased was not hazard- 
ous and that he was not suffering from 
any disease or vice or addiction. ‘There- 
fore, even though he was aged 45 at the 
time of his death, we have thought it 
proper to adopt the multiplier of 15. To 
this must be added the’ convertional sum 


of Rs. 5000/- for the- shortened” éx- 
pectation of life. The total comes to 
Rs. 80,000/- which we award as the 


Blobal ‘compensation to the applicants 
and opponent ' No. 5. Incidentally, the 
learned advocate‘ Mr. GP. Vyas,’ ‘sought 
our permission to reduce the claim ‘of 
the applicants to the extent of Rupees 
80.000/-. which ‘permission — we have 
granted. © 

23. Before we bari with “the matter, 
we might note that the Insurance Com- 


- Hiraben v. G. S. R..T. Corpa. 


Mr, Dalal, the 


per .month, that is to say -> 
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pany has filed Gross -Objections contend- 
ing that the finding of the Tribunal on 
the point of negligence. is a correct find- 
ing-end in the alternative, it is sought 
that the matter may be remanded to the 
Tribunal for the decision of the ques- 
tion as to who was driving the car and 
who was the owner of the car at the 
time of the accident and whether respon- 
dent No. 4, that is to say the Insurance 
Company was at the risk at the time of 
the accident. As pointed out above, we 
have held opponent No. 1 guilty of neg- 
ligence, setting aside the finding of the 
Tribunal on . that point. We have -also 
noted above that there is no necessity to 
remand the matter as the parties have 
led all the evidence they wanted.to be- 
fore the Tribunal and it is possible for 
us to decide the issues on the basis of 
the evidence which is alreadv before us. 
The cross objections. therefore, have 
no merit and we dismiss’ them’ with costs. 
- 24, to 27. x XKX 

Appeal allowed. 
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Hiraben’ Bhaga and others, ` Appellants 
v. Gujarat State Road Transport Cor- 
poration and another, Respondents. 
First ‘Appeal No. 1222° of 1977, D/- 


.29-6-1981.** 


A). Motor Vebicles Act (4 of . 1939), 
S. 110-A — Claim petition — Necessary. 
parties: — Meaning — Collision between 
jeep and’ S..T. bus — Causing death of 
one — Non-joinder of a jeep driver as a 
joint tort-feasor — Effect. (Civil, P, C. 
(1908), O. 1, Rr. 3 and 9). ` 

Necessary party means that no decree 
can be passed without his presence’ in 
the proceedings. In other words, ‘a party 
is a necesSary party when. his présence 
in the proceedings is: necessary for ithe 
very constitution of the . suit..that is to 
say persons: in whose absence no effec- 
tive. decree” at all can be passed. 

.- (Para 8) 

"Where | as. a’ “result of collision between 
jeen ‘and S. T. bus death .of-one of the 
*Only portions approved for reporting 

by..High Court are reported. here. 
“Against. decision of S. J. Sheth, 

Esquire, Motor Accidents Claims Tribu- 

“nal, Banaskantha Dist. - at Palanpur, in. 

"M. A. C. Ne. 6:of 1974. 
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occupants occurred and in a. claim peti- 
tion filed by the heirs of the deceased 
only S. T. Corporation and bus driver 
were made opponents. 

Held that although the claimants had 
the option to join the driver of a jeep 
ai one of the opponents for his contri- 
butory negligence, that choice given to 
the claimants did not make him a neces- 
sary party. The claimants could sue the 
joint tort-feasors either jointly or sever- 
ally and could have a complete redress 
for the iniuries suffered by them from 
either of them. An application therefore 
was tenable. AIR 1973 Gui 216, Rel. on. 

(Para 8) 

(B) Motor Vehicles Act (4 of 1939), 
S. 110-B — Computation of compensa- 
tion — One of the joint tort-feasors not 
impleaded in claim petition — Claim- 
ants cannot be saddled with liability for 
hig contributory negligence. 

The claimants cannot be saddled with 
the liability for contributory negligence 
of one of the joint tort-feasors, if they 
fail to implead him as one of the oppon- 
ents in their claim petition. It would be 
for the impleaded joint tort-feasor to 
take proceedings to get the other joint 
tort-feasor impleaded in the claim peti- 
tion, or for that matter such an im- 
pleaded joint tort-feasor may select to 
sue the other one after the decree or 
award is given and the other joint tort- 
feasor is heid liable therein. Because 
the claimants did not join one of: the 
tort-feasors, they themselves should not 
be held liable for the deduction of the 
amount, which the omitted joint tort- 
feasor would have been called upon to 
pay. (Para 10) 
Cases Referred: Chronological Paras 
AIR 1973 Gui 216:13 Gui LR 920 8 


S. K. Zaveri. for Appellants; Arun 
K. Shah, Respondent No. 1. 

SHUKLA, J.:— Four Motor Accident 
Claims Petitions, bearing Nos. 4 of 1974, 
5 of 1974, 6 of 1974 and 7 of 1974., were 
filed before the Motor Accidents Claims 
Tribunal, Banaskantha District at Palan- 
pur. which arose out of an accident 
which occurred on 16-9-1973 on account 
of a collision between a jeep bearing 
No, GJF 348 and an S. T. bus resulting 
into personal injuries to Thakkar Dal- 
patram Sundarji the driver of the jeep 
and the two other passengers of the 
jeep. Mir Gafurbhai Suleman and Mir 
Renchhodji ‘Dhudaji Dodia, and. in a 
fatal accident to one Manii Bhaga. The 
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-is alleged 


“before us is Rs: 60,000/-. - ` 
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jeep was driven by Thakkar Dalpatram 
Sundarji. President of the Deodar Taluka 
Panchayat and three other unfortunate 
victims noted above, were the passengers 
occupying theseatsin the jeep behind the 
driver. Thakkar Dalpatram Sundarji 
had gone to village Chalve ‘from Deodar 
and from there he had gone to village 
Luvana wherefrom he was returning 
when the collision occurred at about 
6-45 P. M. on the Deodar-Jetada ‘Road. 
When the jeep came near Deodar-Jetada 
Road, the S. T. bus driven by respondent 
No. 2, Ranchhodbhai Shankerbhai Patel 
crossed from Deodar side and suddenly 
took a turn towards Luvana. It 
that both the vehi- 
cles were running at high speed and the 
S. T. bus driver ran it at a high speed 
even at the time of taking the turn. It 
is alleged that the driver of the S.T. 
bus did not even care to blow the horn. 
Ic was stated by Dalpatram that he 
could not see the oncoming S, T. bus 
on account of a hedge standing nearby 
the road on its southern side. It may 
at once be noted that this theory of 
Dalpatram is not believed by the Tribu- 
nal. The S. T. bus after taking the 
turn dashed against the jeep as a result 
of which dash, the jeep was dragged 


“backward up to a distance of about 8 to 


10 feet. It finally stopped almost near 
the hedge on the southern side of the 
road. Serious damage was caused to the 
jeep, but more unfortunate aspect of 
the accident is that it caused serious in- 
juries to all the four occupants of it. 
Manji Bhaga, who was sitting on the 
rear seat was thrown out from it and 
was run Over by the S. T. bus. He 
died on the spot. 

2to5 x x x xX KX XxX 

6. The only claimants with whom 
we are concerned in the present appeal 
are the claimants in Claim Petition 
No. 6 of 1974 who are the heirs and 
legal representatives of deceased Manji 


Bhaga. They claimed total compensa- 
tion of Rs. 1,15,000/-. whereas the Tri- 
bunal awarded them in all ` Rs. 11,500/- 


with six per cent running interest on 
that amount from the date of the ap- 
plication till -realisation and propor- 
tionate costs, Having been aggrieved 
by the same award, the appellants have 
filed the present appeal. They have 
confined their claim in this appeal for 
a further amount of Rs. 48,500/-. The 
total amount which they are claiming 
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_8 Mr. Arun K. Shah, appearing for 
the S. T. Corporation, submitted that the 
Tribunal has given an affirmative finding 
on issue No. 5. which relates to the 
question as to whether Dalpatij Sundarji 
is a necessary party. Mr. Shah submitted 
that although Dalpatji Sundarjj is held 
to be a necessary party, he has not been 
joined as a party to the proceedings 
despite the fact that an application was 
given to it for that purpose and there- 
fore the application must fail. We do 
not find any merit in the argument of 
Mr. Shah. The submission of Mr Shah 
that the driver of the jeep, Dalpatii 
Sundarii, is a necessary party is itself 
not a correct propostion. It is true that 


the Tribunal has given an 
affirmative finding on the issue 
concerning that ` question, but, with 
respect, we are of the view 


that that is not a correct finding. Since 
Dalnatii Sundarii was concerned as a 
driver in the occurrence of the incident, 
the claimants indeed had the option to 
join him as one of the opponents, but 
that choice given to the claimants does 
not make Dalpatji Sundarji a necessary 
party, ` Necessary party means that no 
ecree can he passed without his pre- 
sence in the proceedings. Iņ other 
zords. a party is a necessary party when 
s presence in the proceedings is neces- 
ary for the very constitution of the 
suit, that is to say persons in whose ab- 










proceedings 
f Dalpatram Sundarii. The claimants 
an sue the joint tort-feasors either 
jointly or severally and can have a com- 
plete redress for the injuries suffered by 
them from either of them. ‘This is now 
a settled lega] position, vide (1972) 13 Guj 
LR 920: (AIR 1973 Guj 216) (Life in- 
surance Corporation of India v. Naran- 
bhai Munjabhai Vadhia). Mr. Shah’s 
submission. therefore does not have any 
force and on our part we need not ela- 
borate the legal position further in order 
to reiect his submission.. 
8 x x x 


10. The second error which the Tri- 
bunal committed is of deducting 50 per 
cent for the contributory negligence of 
the jeep driver which he assessed at 50 
per cent, that is to say to an equal ex- 
tent. It passeg one’s understanding as 
. to how could a passenger’s compensa- 
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tion be deducted on account of the con- 
tributory negligence of the driver of a 
vehicle. It is entirely the choice of the 
claimants whether to implead both -the 
joint tort-feasors or either of them. The 
claimants cannot be saddled with the 
liability for contributory negligence of 
one of the joint tort-feasors, if they fail 
to implead him as one of the opponents 
in their claim petition. It would be 
for the impleaded joint tort-feasor to 
take proceedings to get the ether joint 
tort-feasor impleaded in the claim peti- 
tion, or for that matter such an im- 
pleaded joint tort-feasor may select to 
sue the other one after the decree or 
award is given and the other joint tort- 


feasor is held liable therein. It would 
be however quite a different argument 
to advance that because the claimants 


did not join one of the tort-feasors, they 
themselves should be held liable for the 


deduction of the amount, which the 
omitted joint tort-feasor would have 
been called upon to pay. Thus. there 


would be no deduction in the amount of 
compensation awarded to the appellants 
as done by the Tribunal. 
11-12. x x X x 
Appeal partly allowed. 
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Food Corporation of India, Ahmeda- 
bad, Appellant v. M/s, Gurukrupa 
Transport Corporation, Jamnagar, Res- 
pondent, r 

Appeal from Order No. 
D/-16-12-1980.* 


34 of 1980, 


Arbitration Act (10 of 1940), Sec. 34 — 
Stay of suit — Application for —. Ready 
and willingness of defendant to go to 
arbitration — Has to be judged on the 
date when suit is filed — Initia] delay 
or omission by defendant in appointment 
of arbitrator — Not to be taken in ac- 
count, : : 

In an application for stay of suit on 
ground of arbitration’ agreement, 
if by the time of com- 
mencement of suit the defendant is 
ready and willing to go to arbi- 
tration, then the requirement of Sec- 


*Against order passed by S- S. Shah, 
Rajkot, D/- 7-11-1979. 


GY/HY/D364/81/VCD . 
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that the defendant is not ready and 
willing to. go to arbitration, The readi- 
ness and willingness to go to arbitration 
must be present at the time when the 
proceedings are commenced and it must 
continue ‘til: date -of the 
Where the defendant appoints arbitra- 
tor, though belatedly and after a con- 
siderable time since the request- for 
arbitration was first made, but before 
the commencement of the suit, then the 
initial delay by’ defendant in appoint- 
ment of arbitrator or -earlier hesitation 
or omission on his part to go: to arbitra- 
tion cannot be taken into account. 


f, `” (Paras 4, 5, 6 
Cases. Referred : Chronological Paras. 
AIR 1967 SC 249 3, 4 


S. B. Vakil for Anpelianti Suresh M: 
Shah for Respondent, 


JUDGMENT :— The ere ered 


the origina] defendant and the respon- 
dent is the origina? plaintiff.. The ap- 
peal is against the order of the Iearned 
Civi] Judge, Senior Division, Rajkot, 
dismissing the application . filed by the 
defendant under Section 34 of the Arbi- 
tration Act for stay of the suit in view 
of the arbitration’ agreement between 
the parties, 


2. The facts’ leading ‘to this “aoe 
are as follows; 


The plaintiff filed a anit Sanat the 
Food Corporation of India, thè appellant’ 
` before me, to recover the amount for 
the ‘bills for services rendered by the 
plaintiff for transport facilities placed. 
at the disposal of the defendant by the 
plaintiff. . These. transport. facilities 
were rendered :by-the plaintiff. - under. a 
contract and:'the ‘plaintiff also claimed 
for damages alleged tozhave ‘been caused 


to the plaintiff by.the alleged breach. of, 
the. contract on the:part of the defen-. 


dant, ; The..defendant - filed an applica- 
tion under Section 34 for stay of- the 
proceedings in. view of the . arbitration 
agreement. The plaintiff objected to the 
application being granted and the 
grounds On. which the plaintiff objected 
were that the defendant was not réady 
and. willing to have the arbitration as 
per Section 34 of the ‘Arbitration Act, 
nor was the-.Feod Corporation of India 
ready and willing to ‘take ` appropriate 
proceedings for arbitration, The main 
contention of the plaintiff was that on 
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application.’ 


-dant came to know that 


May 3, 1977, the plaintiff had requested 
the Food Corporation'to have arbitration 
in accordance with the | arbitration 
agreement and also to name: the arbi- 
trator for the purpose, but the Manag- 

ing Director of the defendant ` Corpora- 
A failed to. accede to thé proposal. 
Thereafter requests and reminders. were 
sent on May 3, 1977, June 4) 1977 and 
December 19, 1977. It wasi the case 
of the plaintif that a, sister concern of 
the plaintiff, namely ‘Messrs i Mathuraas 


Girdharlal, had filed Specia] Civi] Suits. 
No. 46 of 1978 and No. 49 of 1978 and 


while the proceedings of those two -suits 
were going on, some talks of compromise 
took place and at that time the defen- 
the „present 
plaintiff was also likely to file a suit. 
within a short time and at that time the 
Corporation designated. one Pathak as 
arbitrator and that was done ‘on March 


15, 1979, As it turneg out, Pathak had- 


died before 15th March 1979, and there- 
after one Saxena’ was appointed arbi- 
trator on April 17, 1979. As, a matter 
of fact, the suit ip which application 
under S. 34 of the Arbitration . Act was. 
made was filed on May 3, 1979! that is, 
after the arbitrator had. been appointed, 
by the Food. Corporation of India, The 
learned’ Judge came to the conclusion 
that there. was inaction on the! part. of 
the defendant ‘for a period of two years. 
and therefore he came fo the conclusion 
that the defendant was not ready and 
willing to appoint the arbitrator up to 


March 15, 1979 and he .further: came’ to ' 


the conclusion that the appointments of 


March 15, 1979 and April_17,. 1979, were, 


with an oblique motive to have’ the de- 


fence in the suit blocked because“, the ` 
defendant apprehended that a suit would , 
According to. 


be filed by. the. plaintiff. 
the learned. tria} Court Judge. ‘such | in- 
action or silence in face. of. repeated re- 
quests amounted to unwillingness `, and 
unreadiness. on the part of the; defen- 
dant to refer the matter to arbitrators. 
His fina] conclusion wag that the defen- 
dant Corporation was not ready and 
willing to appoint the arbitrator “and 
hence the provisions of Section 34 of the 
Arbitration Act were not attracted! He 
found that there was-.. not sufficient 
ground for allowing -the ‘application. and 
he therefore dismissed the. application. 


"3, My. Shah for the respondent has 
drawn my attention to the decision of 
the Supreme Court in Uttar ‘Pradesh Co- 
operative’ Federation Ltd. v. ' Sundar 


A.L RB. - 
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Bros., Delhi AIR 1967 SC 249. There 
the scope of an appeal against an order 
passed under Section 34 of the Arbitra- 
tion Act was considered by the Sup- 
reme Court and it was held that where 
the discretion vested in the Court under 
Section 34 has been exercised by the 
lower Court, the Appellate Court would 
be slow to interfere with the exercise 
of the discretion, Jn dealing with the 
matter before it at the appellate stage, 
the Appellate Court would normally not 
be justified in interfering with the ex- 
ercise of the discretion under appeal 
solely on the ground that if it haq con- 
sidered the matter at the trial stage it 
might have come to a contrary conclu- 
sion. If the discretion has. been 
cised by the trial] Court reasonably and 
in a judicial manner the fact that the 
appellate Court would have taken a 
different view May not justify such 
interference with the trial] Court’s exer- 
cise of discretion. If it appears to the 
appellate Court that in exercising its 
discretion the tria] Court has acted un- 
reasonably or capriciously or hag ignor- 
ed relevant facts, then it would be open 
to the appellate Court to interfere with 
the trial Court’s exercise of discretion. 


4. In the instant case the facts speak 
for themselves, namely, that for nearly 
two years after the first request was 
made by the plaintiff for appointment of 
arbitrator on 3rd May 1977, no action 
was taken by the Food Corporation of 


India, Requests for appointment of 
arbitrator were repeated on May 23. 
1977, June 4, 1977 and December 19, 


1977. Therefore it can be argued that, 
at least in the beginning, the Food Cor- 
poration of India was not ready and 
willing to take the matter to arbitration. 
However, the crucial date on which the 
readiness and willingness of the defen- 
dant for the purpose of Section 34 has 
to be judged is, to use, the language of 
Section 34, “applicant was, at the time 
when the proceedings were commenced, 
and stil] remains, ready and willing to 


do al] things necessary to the proper 
conduct of the arbitration’. Therefore, 
readiness and willingness of the Food 


Corporation of India to go to arbitration 
has to be judged with reference to the 
date when the suit was filed by the pre- 
sent plaintiff, the respondent before me, 
and that date was May 3, 1979. _ By that 
time the appointment of Pathak was al- 
ready made on March 15, 1979 and when 
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it was realised that Pathak was dead by 


‘15th March, Saxena was appointed on 


April 17, 1979. Therefore, as of May 3, 
it could not be said that the de- 
fendant Corporation was not ready and 
willing to do all things necessary for the 
proper conduct of the arbitration. Whe- 
ther the Food Corporation showed its 
readiness and willingness on Marth 15, 
1979 and thereafter in April. 1979 be- 
cause it came to know that the plaintiff 
was contemplating filing a suit against 
the Food Corporation, is besideg the 
point because that cannot be said to be 
an oblique motive on the part of the 
Food Corporation. If the parties have 
chosen a forum by an arbitration clause 
and when the arbitrator is appointed, 
though belatedly, or after a considera- 
ble time after the request for arbitra- 
tion was first made, it cannot be said 
that at the time when the suit was com- 
menced, the defendant Food Corporation 
was not ready and willing to go to arbi- 
tration, With respect to the learned 
tria] Court Judge, he was in error when 


. took into consideration not the date, 


namely, May 3, 1979 when the suit was 
filed but the earlier period from May3, 
1977 to 15th March 1979 when the Food 
Corporation did not appoint the arbitra- 
tor in accordance with arbitration 
clause. To use the language of the 
Supreme Court in Uttar Pradesh Co-ope- 
rative Federation’s case AIR 1967 SC 
249 (supra), since the relevant facts and 
relevant lega] position has been ignored 
and overlooked by the learned trial 
Court Judge, it will be open to me as 
the appellate Court to interfere with the 
trial Court’s exercise of discretion under 
Section 34 of the Arbitration Act. 

5. The learned Judge seems to have 
been impressed considerably by reason 
of the delay on the part of the Food 
Corporation or failure to appoint the 
arbitrator till] March 15, 1979, but if by 
the time the suit was commenced, it was 
ready and willing to go to arbitration, 
then the requirement of Section 34 in 
the last part of that section is satisfied. 


6. The other part of the requirement, 
so far as Section 34 is concerned, is that 
the trial Court should be satisfieq that 
there was No sufficient reason why the 
matter should not be referred in accord- 
ance with arbitration agreement. That 


‘sufficient reason must be in the nature 


of things independent of readiness and 
willingness on the part of the defendant 
to go to arbitration. Readiness and 


272 Guj. 


willingness must be present at the time 
when the proceedings were commenced 
and it must continue till the date of the 
application, That is the time during 
which readiness and willingness must be 
present, Earlier hesitation or 
the earlier omission on the 
part of the defendant to go 
to arbitration ig not to be taken into 
account, and it is this delay or, what the 
learned trial Court Judge has designated 
as inaction, on the part of the Food Cor- 
poration of India, that has led to his 
conclusion that there was sufficient rea- 
son why the matter should not be refer- 
red in accordance with the arbitration 
agreement, In my opinion, once the 
forum of arbitrator has been chosen, the 
party should ordinarily be asked to go 
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to that forum of its own choice -rather 
than ask the defendant to have the dis- 
pute adjudicated before a regular Court 
of law. Under these circumstances, it 
cannot be said that the > requirement of 
the last part of Section 34 regarding 
satisfaction to be reached was Not pro- 
perly complied with. Hence, this Ap- 
pea] from Order is allowed and the 
Order of the learned Civil] Judge, Senior 
Division, Rajkot, is set aside, The suit 
will be stayed under Section 34 of the 
Arbitration Act: pending arbitration. 
There will be no order ag to costs of 


l this appeal. 


Appeal allowed. 


END 
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ment in question not falling under S. 4 — 
Collector has no jurisdiction to examine it 
(Jan) 8 C 


Himachal Pradesh Village Common Lands 
Vesting and Utilization Rules (1975), R. 9 
.— See Himachal Pradesh Village Common 
Lands Vesting and Utilization Act (1974), 
S. 4 Gan) 8 C 


Hindu Marriage Act (25 of 1955), S. 5 i} — 
See Ibid, S. 11 (Jun) 47. 
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Hindu Marriage Act (contà). . 

—Ss. 11,5 @ — Petition for getting a 
void marriage declared as a nullity — Dis- 
missal of, under O. 9, R, 8 of C. P. C. — 
Subsequent petition on same ground -— Not 
barred by O. 9, R. 9. 1979 Hindu LR 128 
(Punj & Har), Dissented from (jun) 47 
— S. 13 — Dissolution of marriage on 


ground of cruelty — “Danger to life” not 
tequired to be a for establishing cruelty 


(Aug) 63 A 
— Ss. 13, 23 — Petition for dissolution of 
marriage on ground of cruelty — No limi- 
tation prescribed (Aug) 63 B 
——S. 23 — See Ibid, S. 13 (Aug) 63 B 


. Hindu Successsion Act (30 of 1956), S. 14 — 
See also. Punjab Pre-emption Act (1913), Sec- 
tion 15 qd) @) (Aug) 49 C 


i HOUSES AND RENTS 


— Himachal Pradesh Urban Rent Control 
Act (23 of 1971), Ss. 2 (d) and 29 — Evic- 


tion petition — Amendment of definition of - 


residential’ and ‘non-residential premises’ — 
Tenant can amend his reply to include the 
plea that the 
within meaning of amended definition. 
(Jun) 43 
—~S. 13 (2) (iii) — Eviction petition on 
ground that rented building had become un- 
fit and unsafe for human habitation and was 
required for building and rebuilding — 
Maintainability of i (Oct) 68 
——S. 29 — See Ibid, S. 2 (d) (Jun) 43 


—Punjab Urban Rent Restriction Act (3 of 


1949), S. 4:-~ See also Civil P. C. (1908), 
O. 16, R. 1 (Jan) 6 A 
——S. 4 — Rent Controller bound to con- 


sider municipal records and Overseer’s evi- 
dence and fix fair rent (Jan) 6 B 


4 


interpretation of Statutes — Construction of 
Proviso — See Constitution of India, Art.: 15 
(Oct) 80 


Land Acquisition Act (1 of 1894), S. 18 — 
Claimants are in position of plaintiffs — 
Onus of proving that transaction, i.e. sale 
deed in respect of land in locality on which 
they rely, is genuine and bona fide is on 
them (Oct) 71 D 


——Ss. 23 and 54 — Award by Collector on 
basis that pieces of land acquired were of 
four different qualities — In reference, Court 
holding that all pieces of land were of one 
quality and enhancing compensation — Ap- 
peal — Held, finding of ‘Court that all 


premises are non-residential - 


‘Motor Vehicles Act (4 of 1939), Ss. 


Land Acquisition Act (contd.) 

pieces of land were of one quality was bas- 
ed on no evidence nor any quality were 
given therefor —- Matter remanded for re- 
trial i (Oct) 71 C 


——S. 54 — See Ibid, S. 23: (Oct) 71 C 
Letters Patent (Him. Pra.), ci. 21 — Letters 
Patent appeal — High Court can go into 
all questions of fact and law: in the interest 
of law and justice (Oct) 75 B 


Limitation Act (9 of 1908), S. 7, Art. 182 — 
Members of Hindu joint family jointly en- . 
titled to make execution application 

(Oct) 65 
——Art. 182 — See also Ibid, S. 7 

(Octy 65 
——Art. 182 — First application for execu~ 
tion of decree filed after the period of three 
years prescribed in Art, 182 — Application 
is liable to be dismissed — Subsequent ap- 
plications for execution barred under old 
Act — Not revived by Art. 136 of new Act 

oe 2T 


Limitation Act (36 of 1963), S. 5 — 
(1). Constitution of India, Art. ae 
(Mar) 23 C 
(2) Motor Vehicles Act (1939), S. 110-A 
i (Oct) 75 A. 


-—S. 5 — Condonation of delay — Appeal 
by State not filed in time due to procrastina- 
tion of District Attorney and others concern- 
ed with processing matter and taking deci- 
sion for filing appeal — Delay condonéd 
(Oct) 71 B 
—S. 5 — Abnormal conditions prevailing 
in Offices of State on account of strike of 
Non-Gazetted Officers — Appeal by State 


fled.. beyond time — Delay condoned 


(Oct) 71,A 
+—S,.29 (2) — See Co-operative Societies 
— Himachal Pradesh Co-operative Societies. 
Act (1969), S. 93 (1), (2) (Mar) 23 B 
-—Art. 136 — See Limitation Act (1908), 
Art. 182 (Mar) 27 


110 to 
110-F — Provisions of Act are not merely 
procedural — Provisions confer substantive 
rights (Dec) 87 A ' 
—S. 110-A — Motor accident — Delay 
in filing application for compensation for 
death of son — Condonation — “Sufficient 
cause” - (Oct) 75 A 


soe. 110A — Fatal Accidents Act (1855), 
S. ?-A — Motor accident Claim for 
compensation — ‘Legal representatives — 
Brothers and sisters of deceased are ako 
entitled to claim compensation. AIR 197% 
Delhi 67, Dimented from ., (Dec) 87 E 


- Subject Index, A. L R. 


Motor Vehicles Act (contd.) 
——S. 110-A — Motor accident — Claim 
for compensation — Compensation can be 
claimed for loss of dependency as well for 
loss of estate of deceased 


——S. 110-A — Claim for compensation — 
Delay in filing application — Condonation 
of delay (Dec) 87 D 


—S, 110-A — Motor accident — Compen- 


sation — Ex gratia payments made to legal ' 


representatives of deceased cannot be taken 
into consideration at the time of awarding 
compensation (Dec) 87 D 


—S. 110-AA — Motor accident — Claim 
for compensation — No proof that the 
claimants had also received payments under 
Workmen’s Compensation Act — Sec. 110-AA 
cannot be applied (Dec) 87 D 


—S. 110-B — Driver of jeep not produc- 
ed as witness to show cause of accident 
other than his negligence — Accident could 
be deemed to have taken place due to negli- 
gence on the part of driver (Oct) 75 C 
—S. 110-F — See Ibid, S. 110 

(Dec) 87 A 


Punjab Pre-emption Act (1 of 1913), Ss. 15 
(1) (a) and ‘15 (2) (b) — Hindu Succession 
Act (1956), S. 14 — Widow succeeding to 
husband’s lands as limited owner — Sale of 
lands by widow after becoming absolute 
owner under S. 14 of the Act of 1956 — 


Right to pre-empt sale is governed by S. 15. 


(2) (b} and not S. 15 (1) (a). 


(Dec) 87 C. 
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Punjab Preemption Act (contd.) 
(1967) 69 Pun 
LR 475, Dissented from (Aug) 49 C 


——S. 22 — Suit for pre-emption — Plain- 
tiff to deposit 1/5 of pre-emption money — 
Deposit of 1/5‘is the statutory maximum 
and Court can call upon plaintiff to deposit 
less of the probable value (Aug) 49 A 


Punjab Urban Rent Restriction Act (3 of 
1949) 
See under Houses and Rents. 


Registration Act (16 of 1908), S. 2 (6) — 
See Transfer of Property Act (1882), S. 3 
(Jan) 8 A 


Sale of Goods Act (3 of 1930), S. 4 (ii) — 
See Transfer of Property Act (1882), S. 54 
(Jan) 8 B 


Special Marriage Act (43 of 1954), S. 27 (d) 
— See Hindu Marriage Act (1955), S. 13 
(Aug) 63 A, B 
Torts — Negligence — See also Motor Vehi- 
cles Act (1939), S. 110-B (Oct) 75 C 


Transfer of Property Act (4 of 1882), S. 3 
— “Immoveable property” — Trees whe- . 
ther immoveable property (Jan) 8 A 


S. 54 — “Sale” and “agreement to sell” 
— Depe when passes to the purchaser 
(Jan) 8 B 


Words and Phrases — “Merger” — See Pun- 
jab Pre-emption Act (1913), S. 15 (1) (a) 
(Aug) 49 C 


` LIST OF HIMACHAL PRADESH CASES OVERRULED, REVERSED AND DIS- 
SENTED FROM ETC. IN A. L R. 1981 
Diss.: Dissented from in; Over.: Overruled in; Revers.: Reversed in 


1980 Lab IC NOC 146 (Pt. B) (Him Pra) — 


Revers, AIR 1981 SC 2181 A (Dec). 
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AIR 1981 HIMACHAL PRADESH 1 
FULL BENCH 
V. D. MISRA, C. J., H. S. THAKUR 
AND T. R. HANDA, JJ. 


The Nalagarh Dehati Co-operative 
Transport Society Ltd, Nalagarh, Peti- 
tioner v. Beli Ram etec., Respondents. 

Civil Review Nos. 17, 13 to 16 and 18 
of 1976, D/- 29-8-1980. 


(A) Civil P. C. (5 of 1908), Order 47, 
Rule 1, Explanation —- Error apparent 
on face of record — Contrary subsequent 
decision of Supreme Court or larger 
Bench of High Court — Not such error. 

In view of the explanation added by 
amendment of 1976, a subsequent decision 
of the Supreme Court or a larger Bench 
of the same Court taking a contrary view 
on the point covered by the judgment 
does not amount. to a mistake or error 
apparent on the face of the record. 

(Paras 14, 24) 


(B) Civil P, C. (5 of 1908), O. 47, R. 1 
—- Error apparent on face of record — 
— Failure to consider contrary decision 
of Supreme Court amounts to such mis- 
take — However, failure to -consider, 
decision of High Court is not such mis- 
take, AIR 1924 Mad 98 and AIR 1960 
Andh Pra 17, Dissented from, 


Failure of the Court to take into con- 
sideration an existing decision of the 
Supreme Court taking a different or con- 
trary view on a point covered by its 
judgment would amount to a mistake or 
error. apparent.on the face of the record. 
But a failure to take into consideration 


1X/TX/E814/80/SNV 


a decision of the High Court would not 
amount to any mistake or error apparent 
on the face of the record. AIR 1924 Mad 
98 and AIR 1960 Andh Pra 17, Dissented 


from, (Para 24) 
Cases Referred : Chronological Paras 
ILR (1976) Him Pra 34 13 
AIR 1974 Mad 288 23 
AIR 1973 Cal 302 20 
AIR 1973 Ker 285 a 12 
AIR 1972 SC 1371 uh: 4 
AIR 1972 Guj 229 ` M iL” 
AIR 1972 Mys 44 of at 17 
AIR 1971 SC 1474 my 8 
(1971) 1 SCWR 424 g 


AIR 1970 SC 1475 
AIR 1970 SC 1636 :.1970 Cri LJ 1398 3, k 
AIR 1969 Ker 186 


(1966) 68 Punj LR (Suppl) 268 zi 
AIR 1964 SC 1372 17 
AIR 1960 Andh Pra 17 23 
“AIR 1959 SC 609: 1959 Cri LJ 782 4 
AIR 1950 East Punj 25:51 Cri‘ LJ 459 
` (FB) 3, 4 
AIR 1949 FC 106 10 
AIR 1927 Mad 998 . 23 
AIR 1925 Nag 288 i 20 
AIR 1924 Mad 98 = 23 
AIR 1924 Pat 250 19 
AIR 1922 PC 112 6, 10 
(1900) 27 Ind App 197:ILR 24 Mad 1 

(PC) 7 


Inder Singh, for Petitioner; M, G. 
Chitkara and B. B, Vaid, for Respondents. 


V. D, MISRA, Č. 3.:— The following 
aiena has been referred to the Full 


' Bench 


“Whether it is a mistake or error ap- 
parent on the face of the record within 


2 H.P. 


the meaning of Order 47, Rule 1, C.P.C, 

in any of the following contingencies: 
(i) Where after a judgment is pro- 

nounced by a court, the Supreme Court 


or a larger bench of the same court ren- , 


ders a decision taking a different or con- 
trary view on a point covered by tha 
said judgment; or , 
(ii). Where the court so pronouncing a 
judgment has, for whatever reason, 
missed to take into consideration a deci- 
sion of the Supreme Court or a High 
Court taking a different or contrary view 
on a point covered by the sald judgment.” 


2, Under Section 55 of the Punjab Co- 
operative Societies Act, 1961 (the ‘Act’) 
the respondents raised disputes with the 
petitioner, These disputes were referred 
to arbitration, Awards were given against 
the petitioner. Under S. 63 (a) of the Act 
the awards could be executed as decrees 
of a civil court. Applications for execu= 
tions were, therefore, made in the court 
of senior Sub Judge. The property be- 
longing - to the petitioner was attached, 
Objections under Section 47, Civil Proce- 
dure Code, were filed by the petitioner, 
These objections were dismissed on the 
ground that an executing court could not 
go behind the decree, The petitioner ap- 
pealed to the District Judge with no bet-~ 


ter results. The matter. was brought to. 


the High Court in second appeal, .. 

3. Various contentions were raised be- 
fore a learned single Judge of this court, 
It was, inter alia, contended that cL T 
(a) of Section 87 of the Act having been 
deleted by the Himachal Pradesh Co« 
operative Societies (Amendment) Act, 
1972, the award could no longer be exe- 
cuted as a decree. The learned Judge 
negatived the contentian in view of Sec- 
tion 4 (e) of the Himachal Pradesh Gene- 
ral Clauses Act, 1968. A reference was 
made to a Full Bench decision of East 
Punjab High Court in Ram Singh v. The 
Crown, AIR 1950 East Punj 25. Two 
Supreme Court decisions were relied 
upon, ‘These are: Nani Gopal Mitra v, 
State of Bihar, AIR 1970 SC 1636 and 
Jayantilal Amarathial v. The Union of 
India, (1971) 1 SCWR 424. The learned 
Judge while repelling petitioner’s conten- 
tion that the awards were without juris- 
diction relied upon the judgment of the 
Supreme Court in Vasudev Dhanjibhai 
Modi v. Rajabhai Abdul Rehman, AIR 
1970 SC 1475. i 

å. The petitioner seeks review on the 
grounds’ that the case of Ram Singh. 


fmennnt hoo haan mrerrmied hw the Sne 


N. D. Co-op, Transport Socy. v. Beli Ram (FB) 
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preme Court in Gopi Chand v. Delhi 
Administration, AIR 1959 SC 609; deci- 


sion of the Supreme Court in Bhavan 
Vaja v. Solanki Hanuni Khodaji Mansang 
AIR 1972 SC 1371 was not noticed; and 
that Nani Gopal Mitra’s case (supra) was 
not properly appreciated, 

5. It is contended that the failure to 
take notice of an existing judgment of 
the Supreme Court amounts to an error 
apparent on the face of the record since 
it is law under Article 141 of the Consti- 
tution. It is submitted that where a judg- 
ment of the Supreme Court overrules the 
judgment: of a High Court which was- 
the basis of judgment sought to be re- 
viewed, the Supreme Court judgment de- 
monstrates the error which then becomes 
apparent, 


6. Order XLVII of the Code of Civil 
Procedure deals with review. The rel- 
evant part of Rule 1 reads: 

“M) Any person considering himself 
aggrieved — . 

(a) by a decision on a reference from 
a Court of Small Causes, from which no 
appeal has been preferred, 

(b) by a decree or order from which no 
appeal is allowed, or 

(c) by a decision on a reference from 
a Court of Small Causes, and who, from 
the discovery of new and important mat- 
ter or evidence which after the exercise 
of due diligence, was not within his 
knowledge or could not be produced by 
him at the time when the decree was 
passed or order made, or on account of 
some mistake or error apparent on . the 


` face of the record, or for any other suffi- 


cient reason, desires to obtain a review 
of the decree passed or order made 
against him, may apply for a review of 
judgment to the Court which passed tha 
decree or made the order, 

(2) eon bee oon | eae oes ase v.s ooe .. 

Explanation — The fact that the deci- 
sion on a question of law on which the 
judgment of the Court is based has been 
reversed or modified by the subsequent 
decision of a superior Court in any other 
case, shall not be a ground for review of 
such judgment,” 

It is obvious that the grounds of review 
are: 

(ij) discovery of new and important 
matter or evidence which despite due 
diligence was not within the knowledge 
or ‘could not be produced; 

(ii) mistake or error apparent on -tha 
face of the record; and ns 

AA ang nother anfRirient reargnn g 


1981 


It is now well settled that ‘any other 
sufficient reason” has to be read ejusdem 
generis. It has to be something analogous 
to the first two conditions and not only 
for the purpose of doing justice between 
the parties: Chhajju. Ram v, Neki, AIR 
1922 PC 112. - f : aed 


7. The first part of the question re- 
lates to a situation where the subsequent 
judgment of the Supreme Court or a 
larger Bench of the same Court takes a 
view contrary to the one taken in the 
judgment under review. In other words, 
the judgment when given was perfectly 
good. There was no error apparent on the 
face of the record, It is the happening of 
a subsequent event which renders the 
Judgment erroneous, This cannot be a 
ground of review, The purpose of review, 
inter alia, is to correct an apparent error 
which should not have been there when 
the judgment was given. In Rajah Kota- 
giri Venkata Subbamma Rao v. Rajah 
Vellanki Venkatrama Rao, (1900) 27 Ind 
App 197 (PC) Lord Davey said: 


“the section does not authorise the re- 
view of a decree which was right when 
it was made on the ground of the hap- 
pening of some. subsequent event.” 

8 In Raja Shaturanjit v. Mohammad 
Azmat Azim Khan, AIR 1971 SC 1474, 
the judgment-debtor applied for reduc- 
tion of the decretal amount under Sec- 
tion 4 of the U. P, Zamindars’ Debt Re- 
duction Act, 1952. Application was re- 
jected, Appeal to the High Court also 
failed. However, shortly thereafter said 
Section 4 was amended with retrospective 
operation, Now the judgment-debtor ap- 
plied for review of the judgment of the 
High Court because of the retrospective 
amendment of the law. The application 
was allowed. The decree-holder appealed 
to the Supreme Court. One of the ques- 
tions raised was that the High Court 
could not review its judgment. The Su- 
preme Court, after approving the afore- 


mentioned ‘statement of. law by” Lord 


Davey, observed thus ; 


“Counsel for the appellant submitted 
that when the High Court decided the 
matter, the High Court applied the law 
as it stood and subsequent change of law 
could not be a ground for review, ~The 
appellant’s contention is not acceptable 
in the present case...... eseeeeit is not a sub- 
sequent law, It is the law which all along 
was there from 1952. The deeming pro- 
vision is fully effective and operative as 


from 25 May,-1953 when the 1952 Act 
eama inin forre The remmit ie thot the 
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Court is to apply the legal provision as 
it always stood, It would, therefore, be 
error on the face of the record. The er- 
ror would be that the law that was ap- 
plied was not the law which was appli- 
cable.” 


9. It is thus plain that where a judg- 
ment of the High Court is sought to be 
reviewed on the ground that a larger 
Bench of the same Court has taken a 
different or a contrary view, it cannot 
be said that there is a mistake or error 
apparent on the face of the record, The 
subsequent decision only shows that the 
previous decision was erroneous. And 
simply because a judgment happens -to 
be wrong is not a ground of review on 
the ground that there is a mistake or 
error apparent on the face of the record, 


10. The Federal Court in Hari Shan- 
kar v. Amath Nath, AIR 1949 FC 106, 
after referring to the case of Chhajju 
Ram (AIR 1922 PC 112) (supra) observed 
thus: - . 

“That a decision is erroneous in law 1s 
certainly no ground for ordering review. 
If the Court has decided a point and 
decided it erroneously, the error could 
not be one apparent on the face of the 
record or even analogous to it, When, 
however, the Court disposes of a case 
without adverting to or applying its mind 
to a provision of law which gives it jurs- 
diction to act in a particular way, that 
may amount to an error analogous to one 
apparent on the face of the record suffi- 
cient to bring the case within the pur- 
view of Order 47, Rule 1, Civil Proce- 
dure Code.” 


11. A single Judge of the Gujarat 
High Court in Patel Naranbhai Jinabhai 
v. Patel Gopaldas Venidas, AIR 1972 Guj 
229, ruled that a.court cannot review its 
error on the ground that the decision has 
been rendered doubtful in view of a sub- 
sequent decision of the High Court, 

12. A Division Bench of the Kerala 
High Court in Board of Revenue v. P. K. 
Syed Akbar Sahib, AIR 1973 Ker 285, 
was called upon to decide whether a sub- 
sequent decision of the larger Bench as 
well as that of Supreme Court taking a 
contrary view would amount to an error 
or mistake apparent on the face of the 
record. After discussing the existing case 
Law, Mulla’s 13th Edition of the Civil 
Procedure Code was referred to with ap- 
proval thus: . 


“At page 1672, the learned author ob- 


serves that it is no ground for re- 
wiew thot the indamant nennaodc nan an 
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incorrect exposition of the law, or of a 
ruling which has subsequently been modi- 
fied or reversed or that the law has been 
laid down differently in a later decision. 
Nor is a subsequent change in the law .a 
ground for review unless it is retrospec- 
tive in its operation.” 

The court rejected the contention that a 
subsequent binding decision proclaims 
and declares the law as it ever was, and 
therefore, with retrospective effect, and 
that it stands on the same footing. as a 
subsequent legislation with retrospective 
effect. It observed:— ` ` 


“Nor can we regard these as amount- 
ing to the discovery of a “mistake” -or 
an “error apparent on the face of the 
record”, While we agree that the reversal 
or variance or the overruling of a judi- 
cial decision by a subsequent one amounts 
to discovery of an error or a flaw in the 
reasoning of the decision reversed, vari- 
ed or overruled we are unable to hold 
that in every such case there is an ‘error 
apparent on the face of the record’.” — 


13. But a contrary view was taken by 

a Division Bench of this Court in - Sat 
Pal Sabharwal v. The H. P. Financial 
Corporation, Simla, ILR (1976) Him Pra 
34. It was held that the decision given 
by the Supreme Court being the law of 
the land under Article 141 of the Consti- 
tution, (the error) amounts to an error 
apparent on the face of the record, The 
reason given was that the error has been 
‘made apparent by the declaration ren- 
dered by the Supreme Court. With due 
_Tespects to the learned Judges, we can- 
not agree, Article 141 lays down: “The 
law declared by the Supreme Court 
shall be binding on all courts within the 
territory of India.” Evidently, before: the 
Jaw is declared by the Supreme Court, 
the courts have a right to give their own 
exposition of law. It may turn out to be 
wrong. Simply because the decision is 
erroneous cannot be said to be a good 
ground for review. The error, as already 
. discussed, was not there when the deci- 
sion was given. We do not agree that the 
subsequent decision of the Supreme 
Court is on the same footing as a sub- 
sequent legislation with retrospective 
effect. 

14. However, the explanation added by 
Act 104 of 1976 to Rule 1 of Order XLVII, 
has laid the controversy to rest. It came 
into effect on ist February, 1977. It has 
given a statutory recognition to the view 
that reversal of the decision on a ques- 
tinm -of law bv subsequent decision by a 
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superior Court shall not be a ground for 
review of such judgment. It makes ne 
distinction between the subsequent deci- 
sion given by the’ Supreme Court or any 
other superior Court. In our opinion. 
therefore, a subsequent decision of the 
Supreme Court or a larger Bench of the 
same court taking a contrary view on the 
point covered by the judgment does notl 
amount to a mistake or error apparent 
on the face of the record, 


15. The second part of the question re- 
lates to a situation where a court has failed 
to notice an existing contrary decision. of 
the High Court or- the Supreme Court on. 
a point covered by its judgment, Now the 
failure to notice a decision on a question 
of law of the Supreme Court, which is 
the law of the land under Article 141 of 


‘the Constitution, is not the same thing 


as failure to notice a binding decision of 
the High Court. So we would divide the 
question into two parts: (a) ‘failure to 
notice a decision of the Supreme Court: 
(b) failure to notice a binding decision 
of the High Court, 


16. Failure to notice an existing deci- 
sion of the Supreme Court on a question 
of law results in not applying the law 
which should have been applied. There- 
fore, a contrary decision given on such 
a question would amount to a mistake or 
error apparent on the face of the record. 
The error would be obvious and no ela- 
borate reasoning would be necessary to 
find it. 


17. In The Selection Committee for 
Admission to the Medical and Dental 
College, Bangalore v. M. P. Nagaraj, AIR 
1972 Mys 44, a similar question came up 
for decision before the Division Bench. 
In that case the parties had failed to 
bring it to the notice of the court that 
the Supreme Court had overruled an 
earlier decision of Mysore High Court. 
The result was that the court following 
the overruled decision dismissed the writ 
petition. On an application for review on 
the ground that there was a mistake or 
error apparent on the face of the record 
inasmuch as the court had failed to 
notice the decision of the Supreme Court, 
the Bench held thus: 

“Article 141 of the Constitution pro- 
vides that the law declared by the Court 
shall be binding on all courts within the 
territory of India, Hence, where there is 
a decision of the Supreme Court bearing 
on a point and where a Court has taken 
a view on that point, which is not con- 
sistent with the law jaid down by the 
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Supreme Court, it needs no elaborate 
argument to point to the error and there 
could reasonably be no two opinions 
entertained about such error.” 


The Bench applied the test laid down by 
Rajagopala Iyengar, J., in Tungabhadra 
Industries Ltd. v. Govt. of Andhra Pra- 
desh, AIR 1964 SC 1372, that where with- 
out any elaborate argument one could 
point to the error and say here is a sub- 
stantial point of law which stares one in 
the face, and there could reasonably be 
no two opinions entertained about it, a 
clear case of error apparent on the face 
of the record would be made. 


18, However, failure to notice a bind- 
ing decision of the High Court does not 
amount to a mistake or error apparent 
on the face of the record, It is true that 
the decision is binding but the High 
Court does not lay down the law as is 
done by the Supreme Court. The result, 
therefore, would be that the judgment 
would be wrong or erroneous, The deci- 
sion on the question of law in that judg- 
ment would be wrong. Therefore, the 
court will have no jurisdiction to review 
its decision simply on the ground that it 
is contrary to the binding decision of the 
High Court. . 


19. A similar question came up for 
decision before a Division Bench of the 
Patna High Court in Garabini Kumarain 
v. Surji Narain Singh, AIR 1924 Pat 250. 
It was held that failure to take notice of 
a decision of the High Court by a Munsif 
does not amount to an error apparent 
on the face of the record or falls under 
the heading “any other sufficient cause”, 
The reason given was that the failure toe 
take notice of the judgment of the High 
Court amounts to wrong. exposition of 
law. 


20. A single Judge of the Nagpur High 
Court in Pestonji v. Ganpat, AIR 1925 
Nag 288, came to a similar conclusion 
that failure to take notice of a decision 
of a superior court is no ground for re- 
viewing the judgment. A single Judge of 
Calcutta High Court in Dewan Singh v. 
Gopal Singh, AIR 1873 Cal 302, took the 
same view, 


21. A Division Bench of the Punjab . 


and Haryana High Court in Roop Kishore 
v. Firm Raghbir Singh Baboo Ram, (1966 
68 Punj LR (Suppl) 268, ruled that non- 
availability of the law laid down by the 
High Court to the counsel for either side 
on the earlier occasion, is not an error 
annarent on the face of the record. 
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22. A single Judge of'Kerala High Court 
in Thadikulangra Pylee’s son Pathrose 
v. Ayyazhiveettil Lakshmi Amma’s 
son Kuttan, AIR 1969 Ker 186 held that 
a binding decision by a superior court 
given before or after the judgment 
sought to be reviewed, cannot be a 
ground for review, 


23, A contrary view was taken by a 
Division Bench of the Madras High Court 
in M. Murari Rao v, Balavanth Dikshit, 
AIR 1924 Mad 98. 1t was held that fail- 
ure of the District Judge to notice a 
judgment of the High Court on the ques- 
tion involved in the suit was an error 
apparent on the face of the record, We 
have perused this judgment. The only 
reason given by the court is: 


“to hold otherwise would be to multi- 
ply litigation, for naturally the aggriev- 
error 
would have to be corrected by the appel- 
late court rather than in the Court of 
First Instance.” 


With all respects to the Hon’ble Judges, 
we do not agree, The multiplicity of liti- 
gation is not, and has never been. a 
ground for review. We find that a single 
Judge of that Court in Opporti Padhi v. 
Paila Ujjulla, AIR 1927 Mad 998, how- 
ever, came to the conclusion that a mere 
omission on the part of a Judge to con- 
sider a decision, however regrettable, 
however wrong, cannot possibly be re- 
garded as constituting an error apparent 
on the face of the record, Again, another 
single Judge of that High Court in The 
Corporation of Madras v. P, G. Aruna- 
chalam, AIR 1974 Mad 288, held that the 
failure of the petitioner to refer to a 
decision of the court due to inadvertence ` 
was not a ground for reviewi the 
order, A'single Judge of Andhra Pradesh 
High Court in Rameswaraswami Varu v, 
R. Ramalinga Raju, AIR 1960 Andh Pra 
17. was of the view that failure to take 
notice of the judgment of a superior 
Court amounts to an error apparent on 
the face of the record. We find that the 
learned Judge followed Murari Rao’s 
case (ATR 1924 Mad 98) (supra) with 

which we have differed. f 


24. The result is that we will answer 
the first part of the question in the nega- 
tive, that is, a subsequent decision of the 
Supreme Court or a larger Bench of the 
same court rendering a decision taking a 
different or contrary view on a point 
covered by the said judgment, does not 
amount to a mistake or error apparent 
on the face of the reenrd Tha aneaar ta 
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the second part of the question is that 
failure of the court to take into consi- 
deration an existing decision of the Su- 
preme Court taking a different or con- 
trary view on a point covered by its 
judgment would amount to a mistake or 
error apparent on the face of the record: 
But a failure to take into consideration 
a decision of the High Court would not 
amount to any mistake or error apparent 
on the face of the record. 


25. We now direct that the review 
petitions be placed before the respective 
Judges for decision, 


Reference answered accordingly. 


AIR 1981 HIMACHAL PRADESH 6 
- V. P. GUPTA, J- 


Smt. Dayawanti and others, Petitioners 


v. Kirpa Ram, Respondent. 
C.-R. No. T of 1978, D/- 6-3-1980. 


(A) Civil P. C. (5 of 1908), O. 16, R. 1— 
Fair rent proceeding under. S. 4, Punjab 
Urban Rent Restriction Act — Direction 
to take out Dasti summons for Municipal 
Overseer was improper — Rent Control- 
ler should follow further steps to com- 
pel attendance of the witness. 


Where in a proceeding under $S. 4, 
Punjab Urban Rent Restriction Act for 
fixing fair rent of the premises the Muni- 
cipal Overseer had not appeared to give 
evidence despite repeated steps taken for 
the purpose the Rent. Controller, held, 
ought to have taken recourse to other 
provision of Civil P. C. for enforcing his 
attendance and not to have directed tak- 
. ing out of Dasti summons. The provisions 
of Civil P. C. in this regard were. appli- 
_ecable to proceedings under the above 

Punjab Act. . (Para 7) 


(B) Punjab Urban Rent Restriction Act 
(3 of 1949), S. 4 — Rent Controller bound 
to consider Municipal records and Over- 
geer’s evidence and fixed fair rent. 


In a proceeding under S. 4, Punjab 
Urban Rent. Restriction Act for fixation 
of fair rent for the premises the Rent 
Controller was bound to make an enquiry 
in the matter and consider the records of 
‘the municipal office and the evidence of 
the Overseer. sought to be summoned. 
1967 Cur LJ 867, Foll. (Para 8) 


(C) Civil P. C. (5 of 1908), O. 16, R. 1— 
Repeated steps by party to summon 
municipal Overseer and its records — 
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Closing of the evidence for absence of 
witness held improper. 

- Where the party repeatedly paid pro- 
cess fee and deposited diet money for 
summoning municipal records and its 
Overseer for giving evidence with no 
effect, the Court’s order closing the evi- 
dence observing that despite several ad- 
journments the witness and the records” 
were not brought was held to be impro- 
per..The order was set aside directing the 
court to take recourse to other provisions 


to compel attendance, (Paras 7 & 9) 
Cases Referred: Chronological Paras 
(1977) 1 Rent LR 32 (Punj) 4 
1967 Cur LJ 867 - 5, 8 


Chhabil Dass, for Petitioners, 

ORDER:— This revision petition is di- 
rected against the order, dated 28th Nov- 
ember, 1977 passed by the Rent Control- 
jer a Simla, whereby he closed the re- 
maining evidence of respondent-landlord 
(present petitioner). 

‘2. The brief facts are that Kirpa Ram 
tenant (present respondent) filed an ap- 
plication under Section 4 of the Punjab 
Urban Rent Restriction Act on 23-7-1971 
and prayed that the fair rent of the pre- 
mises occupied by him under Smt. Daya- 
wanti and others landlords be. fixed after 
necessary enquiries. as envisaged under 
the law. This application was contested 
by the landlords and on the Pleadings of 
the parties the following issues were 
framed on 25-5-1972: 


“I. What is the fair rent of the pre- 
mises in dispute? (O. P. Parties) 


2. Whether the respondents effected 
improvements in the premises in dispute 
after 1938 A. D., if so, its effect? (OPR) 

3. Relief.” 

Thereafter the case proceeded for the 
evidence of the parties. The evidence of 
the tenant-respondent was closed in the’ 
affirmative on 8-8-73 and the case was 
fixed for landlord-petitioners’ evidence. 
Some of the petitioners’ evidence was 
recorded on 13-3-74 and thereafter it was 
fixed for the remaining evidence of the 
petitioners. The petitioners wanted to 
produce the Overseer of the Municipal 
Committee, Simla as their witness, but, 
this witness had not been properly serv- 
ed for 5-3-75, although from the record, 
it appears, that he had been served. The 
witness was not present and hence the 
Rent Controller ordered that the case be 
fixed for remaining evidence of the peti- 
tioners for 5-5-75. Thereafter adjourn- 
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petitioners and the various orders show 
that their evidence could not be complet- 
ed and the court had been allowing time 
to summon the evidence. on payment of 
the process-fees. On 21-8-77 the court 
passed the order that only one RW, ia 
Overseer of the Municipal Committee, 
remains to be examined and opportunity 
for producing this witness was given. 

was further ordered that the summons 
for the witnesses be taken Dasti and that 
the landlords-petitioners should produce 
the witness on the next date Le 28-11- 
77. It was further ordered that if they 
failed to adduce the evidence on 28-11-79 
then the evidence will be deemed to 
have been closed as several opportunities 
a been given for producing the evi- 
ence, 


3. On 28-11-77 the Municipal Over- 
seer was not present and as such the Rent 
Controller passed the impugned order 
closing the evidence, 


4. Shri Chhabil Dass Sood appearing 
on behalf of the petitioners has contend« 
ed that the order of the Rent Controller 
dated 28-11-77 is patently wrong and 
without jurisdiction and that the peti- 
tioners could not be directed or ordered 
to take Dasti summons for the witness 
who was an employee of the Municipal 
Committee. It is contended by him that 
he had repeatedly been filing process- 
fees for summoning the witness and that 
it was the duty of the court to have issu- 
ed summonses and got the service effect- 
ed upon the witness in accordance with 
` law. It is also contended by him that the 
correct address of the witness had been 
supplied and that his diet money had 
already been deposited. In support of his 
contention he has drawn my attention to 
the provisions of Order 16, Rule 1, C.P.C, 
and has also referred to Chanan Singh v, 
R. R. Sharma, ((197 ï Rent LR 32) 


5. It is further contended by Shri 
Chhabil Dass Sood learned counsel for 
the petitioners that in an application 
under Section 4 of the Act it is the duty 
of the Rent Controller to find out thé 
fair rent and that, if any evidence is 
available, then the Rent Controller 
should record that evidence and the duty 
‘to make the enquiry regarding the fair 
rent is of the Rent Controller. It is also 
contended that the evidence of the Muni- 
cipal records or the evidence of the. offi- 
cial witness of the Municipal Committee 
was the best available evidence for such 
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troller should himself have taken care. 
of cram | and recording this. evi- 
dence and failure on the part of the Rent 
Controller to’ record such evidence is a 
grave irregularity. In support of this 
contention the learned counsel has re- 
ferred to Chaman Lal v. Ram Rakhi 
(1967 Cur LJ 867). 


6. Nobody has appeared on behalf of 
the tenant-respondent. 


7. After hearing the learned counsel 
for the petitioners, I am of the view that 
the order of the Rent Controller, dated 
28th November, 1977, closing evidence of 
the landlords-petitioners is not justified 
in the circumstances of the case. A peru- 
sal of the file shows that the petitioners 
had been trying to summon the Over- 
seer of the Municipal Committee along 
with the records right from the year 
1974 and diet money for this witness was 
deposited for the first time on 1-3-74 
when the case had been fixed for the 
evidence on 13-3-74. Thereafter the diet 
money of the witness was again deposit- 
ed on 1-3-75 when the case had been 
fixed for the evidence of the landlords 
on 5-3-75. Again, the diet money of the 
witness was deposited on 11-10-77 when 
the case had been fixed for the evidence 
of the landlords on 28-11-77. The file 
also shows that the landlords had been 
filing the requisite process~fees for sum- 
moning. the witness and such a process- 
fee for summoning the witness was also 
filed on 11-10-77 when the case was fix- 
ed for evidence on 28-11-77. In ‘such cir- 
cumstances, I do not find that there is 
any negligence on the part of the land-. 
lords to summon the witness. There is 
also nothing to suggest that the land- 
lords had been avoiding to get the service 
on the witness effected. On the other 
hand the repeated filing of the process- 











sions of the Civil Procedure Code a party. 
cannot be directed to take Dasti sum- 
mons for effecting the service of 
witness and as such the order of 
court to the landlords for getting the 
Dasti summons is clearly wrong. 
Rent Controller should have issued th 
summons to the witness and should ha 
forced the attendance of the witness i 
the court and in case the witness had re- 
fused to attend the court in spite of 
service of the summons then the Ren 
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other provisions of the Civil Procedure 
Code for enforcing the attendance of wit- 
ness because the provisions of the Civil 
Procedure Code for enforcing the attend- 
ance of witnesses, ete. are applicable in 
Rent Proceedings. I am, therefore, in 
complete agreement with the view taken 
in Shri Chanan Singh’s case (supra). 


8 Moreover, the present proceedings 
are under Section 4 of the Rent Act for 
fixation of the fair rent and it is the duty 
of the Rent Controller to make an en- 
quiry in the matter so that he may be 
able to fix a fair rent in accordance with 
law. The evidence of the Municipal Com- 
mittee records might have helped the 
Rent Controller in arriving at a better 
decision to some extent. In Chaman Lal’s 
case (1967 Cur LJ 867) (supra) also it 
has been held that the Rent Controller 
should make a proper enquiry for fixing 
a fair rent. 


9. In view of the above discussion, I 
hold that the order of the Rent Control- 
ler, dated 28th November, 1977 closing 
evidence of the landlords is not justified 
and as such I allow this petition and set 
aside the order, dated 28-11-1977. The 
Rent ‘Controller will now summon the 
remaining evidence of the landlords and 
record the same in accordance with law. 


10. The parties are left to bear their 
own costs, 
Petition allowed. 


AIR 1981 HIMACHAL PRADESH 8 
V. D. MISRA, C. J. AND 
vV. P. GUPTA, J. 

State of Himachal Pradesh and an- 
other, Appellants v. M/s. Motilal Partap 
Singh and Co, and another, Respondents. 

Letters Patent Appeal No. 9 of 1979, 
D/- 20-5-1980. 

(A) T. P, Act (4 of 1882), S. 3 — “Im- 
moveable property” — Trees whether 
immoveable property. 


Section 3 of T. P. Act and Sec. 2 (6) 
of the Registration Act expressly ex- 
clude standing timber from the category 
of immoveable property. None of these 
provisions define ‘immoveable. property.’ 
These only expressly exclude “standing 
timber”. It is obvious that but for these 
provisions “standing timber” would have 
been treated as immoveable property. 
This is apparent from the definition of 
‘immoveable property” given by sub- 
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- immediately, And this is evident 
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section (26) of Section 3 of the General 
Clauses Act, (Para 12) 

Whether a tree is a timber tree or not 
depends upon its nature and the use to 
which it is generally put and not upon 
whether there is. a present intention in 
the mind of its owner of cutting it sooner 
or later, The determining factor in such 
cases is the intention of the parties as 
determined by the circumstances of each 
case and the nature of the transactions, 
if the factors went to indicate that tha 
parties intended to deal with the tree as 
timber, then it would be called standing 
timber, AIR 1958 SC 532 and AIR 1963 
All 214 (FB), Rel. on. (Para 15) 


In the instant case the agreement in 
question related to sale of Deodar, Kail 
and Rai trees, It is common knowledge 
that Deodar, Kail and Rai are used for 
building. Only those trees which were to 
be marked by the forest department sil- 
viculturally were to be felled. In other 
words marked trees were fit to be cut 
and used as timber. The intention of the 
parties was that the trees should he cul 
from 
the fact that as many as 935 trees had 
been cut within a short period. Thus it 
can be said that the agreement related to 
the “standing timber” which is not im- 
moveable property, and did not require 
registration. (Para 16) 


(B) T. P, Act (4 of 1882), Sec. 54 — 
“Sale” and “agreement to sell” — Pro- 
perty when - passes to the purchaser. 
Decision of C, R, Thakur, J., Reversed. 


If under the contract of sale title to 
the goods has not passed, then there is 
an agreement to sell and not a complet- 
ed sale, ATR 1958 SC 560, Rel. on. 

(Para 23) 


The agreement in question relating ta 
sale of Deodar, Kail and Rai trees shows 
that the parties neither knew the num- 
ber of trees sold nor they knew the iden- 
tity of trees owned by the sellers. 
Though the land had been identified by 
khasra numbers its actual demarcation 
was not known. Clause (1) of the agree- 
ment clearly shows that the ownership in 
respect of each tree had yet to be ascer- 
tained. Only the price of different kinds 
of trees of various girths was being settl- 
ed, Clause (2) repeats the same fact by 
stating: “whatever trees of whichever 
kind are found”, It is obvious that it was 
not known as to how many trees were 
of Deodar and how many were of Kail 
or Rai. Clause (3) of the agreement shows 
that the ‘trees had stili to be identified, 
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They had. to be got marked from the 
forest department. Revenue department 
had to identify and sanction their felling 
and cutting, This was to be got done by 
the sellers as well as the buyers,. The 
purpose of buying these trees was not 
only to cut them but, also to take them 
away for sale. 


Held that the agreement in question 
was not a sale but only an agreement to 
sell. The facts indicated that the contract 
-was for sale of unascertained goods, Even 
if it be assumed for the sake of argu- 
ment that the agreement in question was 
for the sale of specific goods, the trees 
were not in a deliverable state unless 
and until the girth of each tree was 
measured, the forest department marked 
it as fit for cutting and the revenue de- 
partment identified and gave permission 
for felling and cutting. The requisite per- 
mission from various departments could 
be obtained only by the owners. — Deci- 
sion of C. R. Thakur, J., Reversed. 

(Paras 20, 21, 23, 25) 

(C) Himachal Pradesh Village Common 
Lands Vesting and Utilisation Act (18 of 
1974), Ss. 4, 3 — Jurisdiction of Collector 
— Shamilat deh land — Agreement to 
sell land — Rights, title and interest in 
land vesting in State under S. 3 — Agree- 
ment in question not falling under S. 4 
and hence Collector has no jurisdiction to 
examine it — Under R, 9 of the Rules 
the Collector has jurisdiction only to de- 
cide dispute. regarding entry of land 
vested in State — He has no other func- 
tion to perform — Thus he had no juris- 
diction to examine agreement in question 
and to decide whether permission to cut 
the trees should be granted or not. 


(Paras 28, 29, 31) 
Cases Referred : Chronological Paras 
AIR 1968 SC 612 36 
AIR 1968 SC 741 22 
AIR 1963 All 214: 1963 All LJ 33 (FB) 15 
AIR 1959 SC 887 23 
AIR 1958 SC 532 14 
AIR 1958 SC 560 23 


AIR 1948 All 396: 1949 All LJ 46 24 


Inder Singh, Advocate General, for Ap- 
pellants; K. D. Sood, for Respondents, 


V. D. MISRA, C. J.:— This Letters 
Patent Appeal by. the State is directed 
against the judgment of Mr, Justice C. R. 
Thakur allowing the writ petition of the 
respondents, 

2. Khasra Nos, 166, 184 and 57 of vil- 
{age Dhamrara, Tehsil Rohru is a Shami- 
lat Deh land owned by the villagers. On 
this land stand large number of Deodar. 
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Kail and Rai trees, The respondents, who 
are contractors and forest lessees, were 
interested in buying the trees. They 
negotiated with the villagers who consti- 
tuted a committee to settle the terms and 
conditions of sale of the trees. On 18th 
July, 1974 the respondents entered into 
an agreement with this committee and a 
sum of Rs. 2,000/- was paid as advance. 


3. On 1ith April, 1974 Himachal Pra- 
desh Legislative Assembly passed the 
Himachal Pradesh Village Common Lands 
Vesting and Utilisation Act, 1974 (Act 
No. 18 of 1974) (hereinafter referred to 
as the Vesting Act). It received the as- 
sent of the President on 9th August, 1974, 
and was published in Rajpatra Himachal 
Pradesh Extraordinary dated 29th Aug- 
ust, 1974, It came into force immediately. 


4, The respondents applied to the Con- 
servator of Forests for the demarcation 
of the area and marking of the trees. 
This was done in order to ensure that 
there was no difficulty in obtaining the 
export permit for exporting the timber. 
On 31st August, 1974 the Conservator of 
Forests instructed the Divisional Forest 
Officer (D. F. O.) Rohru to demarcate 
the area and mark the trees silvicultural- 
ly. As many as 2,300 trees were accord- 
ingly marked, 

5. On 10th April, 1975 the Conservator 
of Forests asked the D. F. O. Rohru to 
make a reference to the Collector (Dy. 
Commissioner, Simla) for clearance in 
view of the Vesting Act, Reference was 
duly made by the D. F. O. on 3rd May, 
1975. The Collector is said to have given 
the permission for felling the trees on 
24th May, 1975. 


6. After the respondents had felled 
935 trees, they received a letter dated 
21-8-1976 (Annexure-D) from the D._F.O. 
Rohru informing the respondents that 
the Deputy Commissioner, Simla (Col- 
lector) has come to the conclusion that 
the respondents have no right to fell 
the trees, 

7. The respondents thereafter filed the 
writ petition praying for quashing An- 
nexure-D as well as the order made by 
the Deputy Commissioner, Simla, The 
petition was resisted, It was stated that 
no permission either in the name of the 
villagers or in the name of the respon- 
dent to fell the trees was ever given, The 
respondents were stated to have felled 
the trees surreptitiously fill they wera 
prevented from doing so with the police 
help. It was admitted that correspond- 
ence did take place between the Collector 
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and the D. F. O. Rohru- and the former 
had, under a bona fide mistake, given a 
clearance but it was never conveyed to 
the petitioners. It was contended that the 
agreement in question does not amount 
to sale, the Collector had no jurisdiction 
to grant any clearance certificate and 
permit for felling of trees, and that the 
` land in question had come to vest in the 
State free from all encumbrances, 


8. We will first examine the agreement 
in question, Clause (1) of the agreement 
is that all the trees of various kinds de- 
tailed therein and growing on the land 
referred to and which will be found to 
be owned by the first party (the vil- 

lagers) will be purchased by the second 
- party (the present respondents) on the 
rates mentioned in the clause. Then fol~ 
lows the rates of Deodar, Kail and Rai 
trees with reference to eight classes of 
each tree. We are informed that thesa 
classes are according to the girth of tha 
trees and as recognized by the forest de= 
partment, Clause (2) states that in fulfil- 
ment of the bargain of “Jis Kadar Dar- 
khtan Jis Kisam Me Niklege” (whatever 
number of trees of whichever. kind are 
found). Rs. 2,000/- have been received as 

advance. Clause (3) inter alia states that 
it will be the duty of both the parties to 
get. the trees marked from the forest de- 
partment and to get them identified from 
. the revenue department and to get requi- 
site permission for felling and cutting 
the trees, This clause also provides that 
if at the time of getting the trees marked 
or identified any restriction is imposed 
by the Government or by any depart- 
ment and if the second party (the pre= 
sent respondents) do not get permission 
to sell the trees, then the first party will 
be bound to return the earnest money. 

The rest of the clauses are not relevant 

for our purpose, 


9, There is no doubt that the, respon- 
dents as well as the owners of the Sha= 
milat Deh in question had full. know- 
ledge of the fact that. the Vesting Act 
had been passed by the Legislature and 
was awaiting the assent of the President, 
Both seem to be in a hurry to clinch the 
deal before the dead line. It is for that 
reason that clause (3) takes note of the 
restriction which might be placed by the 
Government or by a department in sell- 
-Ing the trees, 

. 10, The first question which falls for 
our decision is whether the property in 
the trees had passed to the respondents, 
Refora deciding this auestion wa mav 
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deal with the contention whether the 
trees were moveable or immoveable pro~ 
perty.. 

- IL . Mr. Inder Singh, the learned Ad- 
vocate General, contends that the trees 
were immoveable property and the agree- 
ment being. for- the sale of immoveable 
property worth more than Rs, 100/-, the 
agreement should have been registered. 
Mr. K. D. Sood, learned counsel for the 
respondents, submits that the trees ara 
moveable property and so the agreement 
did not require any registration, 

12, Section 3 of the Transter of Pro- 
perty Act, lays down: 

“ Immoveable property’ does ‘not in- 
clude standing timber, growing crops or 
grass. `} 

Similarly Section 2 (6) of the Registra- 
tion Act expressly excludes standing tim- 
ber from the category of immoveable 

property, Moveable property is defined 
by Section 2 (9) of this Act and stand- 
ing timber is expressly included in it, 
None of these provisions define ‘immove- 
able property.’ These only expressly ex- 
clude ‘standing timber.’ It is obvious that 
but for these provisions ‘standing timber’ 
would have been treated as immoveable 
property. This is apparent from the defi- 
nition of “immoveable. property” given 
by sub-section (26) of Section 3 of the 
General Clauses Act, which reads thus :— 


“‘Immoveable property’ shall includa 
land, benefit to arise out of land, and 
things attachéd to the earth, or perma» 
nently fastened to any thing attached. to 
the earth,” i 

13. But what is “standing timber”? Tt 
is trees, But trees are of various kinds 
and are used for various purposes, Thera 
are trees the wood. of which is suitable 
for building. There are trees which aré 
fruit bearing only, Still there are trees 
the wood of which can be used only as 
fire-wood, Which of these trees will ba 
standing timber? This question came up 
for decision in a number of cases and 
we will refer to some of them, 


14. In Smt. Shantabai v, State of Bom- 
bay, AIR 1958 SC 532, Vivian Bose, J, 
after referring to the definition of ‘im- 
moveable property’ in the General 
Clauses. Act and the Transfer of Property 
Act, observed thus: 

"Now it will be observed that “trees” 
are regarded as immoveable property be- 
cause’ they are attached to or rooted in 
the earth. Section 2 (6) of the Registra 
tion Act, expressly says so and, though 
the T. P. Act does not define immove+ 
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able property beyond saying that it does 
not include . “standing timber, growing 
‘crops or grass”, trees attached to earth 
(except standing timber) are immoveable 
‘property, even under the Transfer of 
Property Act because of Section 3- (26) 
of the General Clauses Act. In the ab- 
sence of a.special definition, the general 
definition must prevail. Therefore trees 
(except standing timber) are immoveable 
“prope: Be > 


The learned Judge pointed out that thers 
is a distinction between. standing timber 
and a tree. After referring to the mean- 
ing of ‘timber’ as is given in Webster’s 
Collegiate Dictionary, the learned Judge 
goes on to say: “therefore ‘standing tim- 
ber’ must be a tree that is in a state fit 
for these purposes and, further a tree 
that is meant to be converted into tim- 
ber so shortly that it can already be 
looked upon as timber for all practical 
purposes even though it is still standing. 
If not, it is still a tree because, unlike 
timber, it will continue to draw susten- 
ance from the soil.” 


15. In Baijnath v. Ramadhar, AIR 
1963 All 214, a Full Bench of the Allaha- 
bad High Court considered the question 
whether Sisham and Nim trees were 
“standing timber’. The majority ruled 
that whether a tree is a timber tree or 
mot depends upon its nature and the use 
to which it is generally put and not upon 
whether there is a present intention in 
the mind of its owner of cutting it sooner 
i later. The third Judge held that the 
determining factor in such cases is the 
intention of the parties as determined by 











t to indicate that the parties intend- 
to deal with the tree as timber, then 
it would be called standing timber. 

16. It is common knowledge that Deo- 
dar, Kail and Rai are used for building 
It is also apparent that only those trees 
which were to be marked by the forest 
department silviculturally were to be 
felled. In other words marked trees wers 
fit to be cut and used as timber. The in- 
tention of the parties was that the trees 
should be cut immediately. And this is 
evident from the fact that as many -as 
935 trees had been cut within a short 
period. We would thus hold that the 
agreement related to the “standing tim- 
ber” which. is not immovable property, 
and did not require registration, 

17. Whether the property in the trees 
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depend on whether the agreement in 
question is a ‘sale’ or. merely ‘an agree- 
ment. to sell’. Sale is defined by Sec. 54 
of the T. P. Act as a transfer of owner- 
ship in: exchange for. a price paid or pro- 
mised or part paid and part promised. 
Section 77 of the Contract -Act defines 
Bale thus: . i - 


“ ‘Sale’ is the exchange of property for 
a price; It involves the transfer of ths 
ownership of the thing sold from the 
seller to the buyer.” 
Section 79 of this Act lays down “where 
there is a contract for the sale of a thing 
which has yet: to be ascertained, made or 
finished the ownership of the thing is not 
transferred to the buyer until it is ase 
certained made or. finished.” 


18. Sub-section (7) of Section 2 -of 
Sales of Goods Act defines “goods” mean- 
ing “every kind of moveable property 
other than actionable claims and money; 
and includes stock and shares, growing 
crops, grass, and things attached to or 
forming part of the land which. are ag- 
reed to be severed before sale or under 
the contract of sale”. Section 4 of this 
Act tells us what is sate and what is 
agreement to sell, Sub-section (3) of this 
section reads :— 

“(3) . Where -under a contract of sale 
the property in the goods is transferred 
from the seller to the buyer, the 
contract is called a sale, but where the 
transfer of the property in the goods is 
to take place at a future time or subject 
to some condition thereafter to be ful- 
filled the contract is called an agreement 
to sell.” 

Sub-section (4) lays down: 

“An agreement to sell becomes a sale 
when the time elapses or the conditions 
are fulfilled subject to which the pro- 
perty in the goods is to be transferred,” 
Sub-section (3) of Section ¢ reads: 

“Contract of sale becomes an agree- 
ment to sell the goods where the seller 
purports to effect a present sale of future 
goods.” 

19. . The effects of the contract for tha 
sale of goods are provided for in Chap- 
ter HI of the Sale of Goods Act. It deals 
with the transfer of property as between 
seller and buyer, Section 18 lays down 
that if the contract is for the sale of un- 
ascertained goods, then the property in 
the goods is not transferred to the buyer 
unless and until the goods are ascertain- 
ed. In case the contract is for the sale 
of specific goods and where the seller is 
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the purpose of putting them into a deliv- 
erable state, the property does not pass 
‘until such thing is done and the buyer 
has notice thereof: Section 21, If the 
seller is bound to weigh, measure, test 
or do something towards ascertaining the 
price of specific goods which are in a 
deliverable state, the property in the 
goods does not pass to the buyer unless 
such act or thing is done with notice to 
the buyer: Section 22, Unless and until 
the property in the goods is transferred 
to the buyer, the. goods remain at the 
seller’s risk: Section 26 , 


26. We will apply these tests to the 
facts of the present case to find out if 
' the property in the trees had passed to 
the buyers, that is, the present respon- 
dents. We have already extracted the 
relevant parts of the agreement,. It will 
be convenient to notice them again. The 
agreement shows that the parties neither 
ew the number of trees sold nor they 
knew the identity of trees owned by the 
ellers. Though the land had been iden- 
ified by khasra numbers its actual de- 
arcation was not known. Clause (I) of 
the agreement talks about “Malkiat Farik 
Doem (that is sellers) Ke Niklenge. ” This 

















settled. Clause (2) repeats the same fact 
by stating: ‘Jis. Kadar Darkhatan Jis 
Kisam Me Nekleng” which freely 
ranslated is ‘whatever trees of which- 
ever kind are found.” It is obvious that 


21. Clause (3) of the agreement shows 
that the trees had still to be identified, 
[They had to be got marked from the 


purpose of buying these trees was not 
only to cut them but also to take them 
It is not disputed that 


e facts show that the contract was for 
ale of unascertained goods, Even if it be 
assumed for the sake of argument that 
agreement in- question was for the 
e of specific goods, the trees were not 
a deliverable state unless and until 
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forest department marked it as fit for 
cutting and the revenue department: 
identified and gave permission for felling| _ 
and cutting. The requisite permission). 

from various departments could be ob- 

tained only by the owners, The buyers 

(respondents) were experienced, They 

were contractors and lessees of forests. 

They knew how to complete the formali- 

ties and obtain the requisite permission, 

However, since permission could be 

granted only to the owners, a duty was 

cast.on the sellers to ask for the same, 

Thus the contract will still remain an 

agreement to sell, 

22, In AIR 1968 SC 741, P.S. N.S 
Ambalavana. Chettiar and Co, Ltd. v, 
Express Newspapers Ltd., Bombay, the 
contract was for sale of a part of the 
newsprint lying in a godown: It was 
ruled that where no portion of specified 
large stock of goods lying in seller’s go- 
down was appropriated to the contract 
by the seller with the buyer’s consent, 
property in the goods had not passed to 
the buyers, As already pointed out, the 
question in the instant case is’ whether 
‘on 18th July, 1974, when the agreement 
in question was entered into between the 
parties, the agreement amounted to a 
sale or an agreement to sell. There were 
unspecified number of trees standing on 
the land.in question but none of them 
had been identified and appropriated to~. 
wards the contract, | 

23. In State of Madras v. Gannon 
Dunkerley & Co, AIR 1958 SC 560, the 
Court after referring to the Contract Act 
as well as the Sale of Goods Act, ruled: 
“if under the contract of sale title to the 
goods has not passed, then there is an 
agreement to sell and not a completed 
sale.” In Commr, of Sales Tax, Eastern 
Division, Nagpur v. Husenali Adamji and 
Co., AIR 1959 SC 887, the agreement was 
for the supply to sawar logs which were 
to be despatched by the seller by rail 
and the goods were to be measured by 
the buyer on arrival at the factory, In | 
these circumstances it was held that the 
contract was for sale of unascertained 
goods and the property in them could 
not pass unless and until the goods were 
ascertained, 

- 24, In Dan Singh Bisht v. Firm Janki 
Saran Kailash Chander Dhampur, AIR 
1948 All 396, the agreement between the 
parties gave the buyer right to cut and 
remove certain timber trees of certain 
girth for a sum of Rs. 25,000/- to be paid 
in agreed instalments. It was held that 
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a particular tree has attained the mini- ` 


mum girth required under the agreement 
entitling the buyer to fell the same. It 
was further held that what trees would 
fulfil the requirement of the agreement 
was a matter which could not be known 
to the parties either at the time of agree- 
ment or even later. The sale, therefore, 
was held to be of umascertained goods 
which were ascertainable from time to 
time during the period that the agree- 
ment remained in existence, and under 
Section 18, Sale of Goods Act, the pro- 
perty in the trees could not pass so long 
as the ascertainment had not been made, 


25. We have, therefore, no hesitation 
in holding that the agreement in ques- 
tion was not a sale but only an agree- 
ment to sell) We do not agree with the 
learned single Judge that it was a sale 
because "a part of the money had been 
paid as sale price, demarcation had been 
made and the marking was also ordered.” 
As already stated, and it is not disputed 
by the parties, that demarcation of the 
area and marking of the trees was done 
long after the Vesting Act had come into 
force, 

26. A contention has been raised by 
Mr. K. D, Sood, learned counsel for the 
respondents that the Collector having 
permitted the respondents to fell the 
trees, he could not change the decision 
to the detriment of the respondents with- 
out giving them an opportunity of being 
heard. As jurisdiction of the Collector to 
grant any such permission is challenged, 
we will first examine the question whe- 
ther the Collector had any jurisdiction to 
permit the felling of trees. 


27, At this stage it will be convenient 
to notice the relevant provisions of the 
Vesting Act. The preamble shows that it 
was enacted “to provide for vesting and 
utilization of village common lands in the 
State of Himachal Pradesh.” It may be 
noticed that a part of the erstwhile 
State of Punjab had come to the State 
of Himachal Pradesh when the State of 
Punjab was re-organized in 1966. This 
area was governed by Punjab Village 
Common Lands (Regulations) Act, 1961. 
Admittedly, the land in question was not 
a part of such area, 


28. The relevant provision of Section 3 
which provides for vesting of rights in 
the State Government reads thus :—~ 

"3 (1) Notwithstanding anything to the 
contrary contained in any other law for 
the time being in force or in any agree- 
ment, instrument, custom or usage or any 
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decree or order of any court or other 
authority, all rights, title and interests 
including the contingent interests, if any, 
of the landowner in the lands in any 
estate — 


(a) and (b) ne mes mas ses ace 

(c) described; in revenue ce ee as 
shamilat, shamilat deh, shamilat taraf, 
shamilat chak and patti in the areas com- 
prised in Himachal Pradesh, immediately 
before first November, 1966 — 
shall stand extinguished and all such 
rights, title and interests shall. vest in the 
State Government free from all encum- 
brances 


(2) The provisions of sub-section (1) of 
this section shall not apply to lands de- 
scribed in clauses (b) & (c) of that sub- 
section if, before the date of commence- 
ment of this Act — | 

(a) . is 
(b) aufer “of ach lands is dide by 
the landowner by way of gale, gift or 
exchange, 
_ (ce). 
Section 4 is as under: 

“4 (1): The Collector shall call for 
from panchayats in his district, the re- 
cord of leases, contracts or agreements 
entered into by the panchayats in respect 
of any land vested in the panchayats un- 
der the Punjab Village Common Lands 
(Regulation) Act, 1961, and the rules 


wes 


one 
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‘made thereunder and examine such re- 


cord for satisfying himself as to the 
legality or propriety of such leases, con- 
tracts or agreements.. 


(2) Where on examination of the record 
under sub-section (1) and after making 
such enquiry as he deems fit, the Col- 
lector is. satisfied that such leases, con- 
tracts or agreements are in accordance 
with the provisions of the said Act and 
rules, he shall pass order declaring such 
leases, contracts or agreements having ` 
been made on behalf of the State Gov- 
ernment. oS a ` 


(3) Where on such examination and en- 
quiry the Collector finds that a lease, 
contract or agreement has been entered 
into in contravention of any of the pro- 
visions of the said Act or the Rules made 
thereunder or has been entered into as 
a result of fraud or concealment of facts 
or is detrimental to the interest of the 
estate right-holders, he shall cancel such 
a lease, contract or agreement and such 
person shall be liable to. ejectment under 
the provisions of Section 150 of the Pun= 
jab Land Revenue Act, 1887» 
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Provided that no order under. sub-sec- 
tions (2) and (3) of this section shall be 
passed by the Collector without afford- 
ing an opportunity of being heard to the 
parties to the lease, contract or agree- 

ment,” 
It is not disputed before us that the land 
in question is a Shamilat Deh land and 
falls under clause (c) of sub-section (1) 
of Sec, 3, It is admitted that all rights, 


is not denied that there is no provision 









to examine the record of lease, contract 
or agreement entered into by the Pan- 
chayats in respect of the land vested in 
hem under: the Punjab Village Common 
and (Regulation) Act, 1961. The agree- 


ector had no jurisdiction to examine it 


29, The Collector has been empowered 
by Rule 9 of the Himachal Pradesh Vil- 
lage Common Lands Vesting and Utiliza- 


tion Rules, 1975 to settle disputes, This 


rule reads: 


“9 If a dispute arises regarding entry 


of the land vested in the State Govern- 
ment the Collector shall be competent to 
decide the same after a summary in- 
quiry.” 
Obviously this has a reference to Sec- 
tion 3. There may be cases where a per- 
son may claim that his land has been 
wrongly entered as Shamilat Deh ete. 
There may be disputes about the entry 
of land referred to in clauses (a) and (b) 
of sub-section (1) of Section 3. All such 
disputes are to be decided by the Col- 
lector, The object is to settle the ques- 
tion whether a particular land, whose 
try in the revenue record is under dis- 
ute, has come to vest in the Govern- 
ent or not, The Collector has no other 
function to perform. He has not been 
given any authority to grant any permis- 
sion to. anyone to fell and cut trees. It 
is beyond the pale of controversy that 
no amount of consent of the parties can 
confer jurisdiction on a tribunal which 
has no jurisdiction. Where a tribunal has 
jurisdiction to decide a matter, it has 
jurisdiction to decide rightly or wrongly. 
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against law but it cannot be said to ba 
without jurisdiction, However, where a 
tribunal has no jurisdiction, its decision 
is non est, It does not exist in the eyes 
of law. Indeed, it never was, 


30. It may be recalled that admitted- 
ly there was no dispute in respect of ths 
entry of the land in question in the re- 
venue records, Iti was entered as Shami- 
Jat Deh and it was nobody's case that 
st was not Shamilat Deh, 


3i. The Collector, therefore, had no 
jurisdiction to examine the agreement in 
question and to decide whether the per- 
mission to cut the tree should be granted 
or not. It is true that the respondents 
had indeed cut 935 trees of various kinds, 
But it does not, and cannof, affect 
nature of the order of the Collector, 


82. Mr. Sood has pointed out the let- 
Yer written by the Collector, a copy of 
which is on the records produced before 
us by the State, This is stated to be the 
decision of the Collector permitting the 
respondents to fell the trees, We havs 
perused it, It is not addressed to the- re~- 
spondents, Ht is not meant for them, I 
ís addressed to the Divisional Forest Offi- 
cer in answer to the latter's letter, The 
matter was thereafter taken up by the 
Forest Officer with ‘the Collector pointing 
out to the latter that his decision was 
the’ Law 
Department, the Collector found that ha 
had made a mistake and informed the 
Divisional Forest Officer who in tum 
wrote to the respondents informing them 
of the decision of the Collector (Anne- 
xure-D to the writ petition), 


33. Tt is apparent that at no stage the 
Collector communicated his decision to 
the respondents. It is submitted by Mr, 
Sood that in fact the respondents had 
taken the letter from the office of the 
Collector and handed over the same to 
the Divisional Forest Officer, Rohru. This 
does not mean that it was addressed to 
the respondents, They have acted only 
as a messenger, It is not uncommon that 
many a time a person, in order to ex- 
pedite the despatch and receipt. of letters 
from one Government. department to an- 
other, takes a letter from one and hands 
it over to the other, This will not amount 
to a communication to the messenger, 
The addressee will always remain the 
same, Such communications will always 
remain to be between the two depart- 
ments, The writer will always | be at 
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dressee may not accept the opinion given 
by the writer, 

34, Moreover, the Collector in his aff- 
* davit has stated that he had never dealt 
with the matter under the Vesting Act. 
He has also stated that the permission 
for felling the trees could not be given 
by him but had to be given by the 
D. F, O. who had merely sought his ad~ 
vice administratively. Copy of the letter 
{Annexure R/A dated 7-7-1975) written 
by the D. F. O. (who was not made a 
party) has been placed on this record, 
This letter shows that the D. F. O. never 
gave any permission to fell the trees and, 
on the other hand, his field staff prevent- 
ed the respondents from felling the trees, 
The trees were cut, it is stated, when- 
ever the field staff would leave the place 
after ensuring that the work would not 
start again. Finally, police help had to be 
sought to stop felling of the trees, 


35. The respondents are, therefore, -not 
Justified in submitting that they had the 
tight to be heard before the Collector 
changed his opinion conveyed to the 
Divisional Forest Officer, 


36. The Vesting Act came into forca 
on 28th August, 1974. By virtue of Sec- 
tion 3 “all rights, title and interests ime 
eluding the contingent interests, if any 
of the landowner in the lands” stood ex- 
tinguished and vested in the State. The 
expression “right, title and interest of 
the landowner in the land” is wide’ 
enough to include trees standing on the 
Tand: See AIR 1968 SC 612, Divisional 
Forest Officer, Sarahan Simla Forest Cir- 
cle v, Daut. Admittedly no tree had been 
cut by the time the Vesting Act had 
come into force. We have already held 
that the property in the trees had re- 
mained with the land-owners under the 

ent in question and had not pass- 
ed to the respondents, The respondents 
had, therefore, no right to fell the trees, 

37. Lastly, Mr. Sood contends that the 
State is prevented from prohibiting the 
felling of the tree on the principle of 
promissory estoppel We need not discuss 


various decisions of the Supreme Court.- 


cited by the parties on this aspect since 
no case for the application of this prin- 
ciple is made out, As already discussed, 
there is nothing to show that any repre- 
sentation was made by the State to the 
respondents to fell the trees. It is true 
that trees were marked silviculturally by 
the forest department but admittedly no 
permission was given by it to fell the 
frees, We have already discussed how ths: 
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trees were surreptitiously cut and police 
had to be. summoned to prevent the re- 
spondents from felling the trees, 


38, In view of the above discussions, 
we would allow the appeal, set aside the 
impugned judgment and dismiss the writ 
petition with costs, | 

ye ya Appeal allowed. 
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Tejinder Singh and another, Appa 
v. Ram Saran and others, Respondents. 

R. S. Appeal No. 25 of 1969, D/- 6-3- 
1980. 

Himachal Pradesh (Courts) Order 
(1948), Para 32 — Suit for possession of 
disputed land — Second appeal by plain- 
tiffs — Real dispute regarding tenancy 
rights of respondents — No evidence to 
show that tenancy rights were worth 
more than Rs, 250/- —- Second appeal is 
not maintainable, ` 

Where in second appeal by the plain- 
tiffs (appellants) in a suit for possession 
on the ground that the defendants (re- 


‘spondents) were in illegal possession of 


the disputed land and that they were 
the rightful owners of the suit land, the 
respondents did not dispute the owner- 
ship rights of the appellants but merely 
claimed that they were in possession of 
the ‘disputed property in their capacity 
as tenants, for determining as to whe- 
ther a second appeal is competent or not, 
it is only the valuation of the tenancy 
rights in the disputed land which has to 


_be considered, Where the appellants 


(plaintiffs) had not at all cared to pro- . 
duce any evidence (by means of afda- 
vit or otherwise) to show that the ten- 
ancy rights over which the respondents 
had laid their claim were worth more 
than Rs. 1000/- or Rs, 250/- and the affi- 
davits filed only referred to the value of 
the land in dispute, i e, the ownership 
meluding the tenancy rights and they 
did not at all refer to the valuation of 
the tenancy rights, ` i 

Held :— It was clear that there was 
nothing on the record to show that the 
value of the tenancy rights in di f 
was more than Rs, 250/- or Rs, 1000/- 
and as such the second appeal (in which 
the original value of the suit for pur- 
poses of jurisdiction, calculated in accor- 
dance with the provisions of the Court-- 
fees and Suits Valuation Act, i e., valua- 
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tion for jurisdiction was fixed at 30 
times the land revenue, had been fixed 
at Rs. 45.90, i e, much below Rs, 250/-, 
was not maintainable 
the (Courts) Order: AIR 1980 Him Pra 1, 
Rel. on; ILR (1973) Him Pra 416, Ref. 


; (Para 10) 
Cases Referred: Chronological Paras 
AIR 1980 Him Pra 1 8, 11 
ILR (1978) Him Pra 416 7, 10 


Chhabil Dass, for Respondents, 


JUDGMENT :— This second appeal hag 
been filed against the judgment and de- 
cree of the District Judge, Mandi, dated 
8th November, 1968, by which he has 
accepted the appeal of Ram Saran and 
others, defendants, and has set aside the 
judgment and decree of Additional Sub- 
Judge, Mandi, dated 27th June, 1967. 


2. The brief facts of the case’are that 
_ Tejinder Singh and others, appellants, 


had filed a suit for possession against ' 


Ram Saran and others, respondents, on 
the ground that Ram Saran and others, 
(defendants), are in illegal possession of 
the disputed land and that they (the ap- 
pellants) are the rightful owners of the 
suit land. This suit was contested by 
Ram Saran and others and they alleged 
that Smt. Waziro was the owner of the 
property and after her death her estate 
was inherited by Khazan Singh grand- 
father of the plaintiffs-appellants to the 
extent of one-third share; defendants t 
fo 3, i e., sons of Puran one-third share, 
and defendants 4 to 6 one-third share, It 


may be mentioned that the present con- ` 


testing respondents are defendants 1 and 
3 and legal representatives of defendant 
2. The appellants are the successors- 
of Khazan Singh because 
Khazan Singh is alleged to have gifted 
his share of the land to them. The ap- 
pellants allege that the land measuring 
10-13-18 bighas which belonged to Smt. 


Waziro and of which Khazan Singh was 


owner to the extent of one-third share 
by inheritance was got partitioned and 
mutation No. 219 pertaining to the par- 
tition had been sanctioned in favour of 
Khazan Singh, and the appellants got 
this disputed land measuring 3-10-19 
bighas by transfer from Khazan Singh 
vide mutation No. 226. It is further-al- 
leged that the appellants were minors 

and were living with their father who 
was in Government Service and that tak- 
ing benefit of their absence the contest- 
ing defendants 1 to 3 took forcible posses- 
sion of the disputed land, without any 


right and that they had wrongly been re-- 
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under para 32 of. 


A.I. R. 


corded as non-occupancy tenants in the. 
revenue records which entries are abso- 
lutely wrong and against facts. On these 
allegations the appellants filed a suit for 
possession on 4-7-1964. The suit was 
contested by defendants 1 to 3, who in 
their written statement alleged that they 
are not in forcible possession of the suit 
land and that they are in possession of 
the land as tenants. It was further al- 
leged that they had been in possession as 
tenants for the last about 30 - years, 
After replication the following issues 
were framed in this case: 


"1. Whether the plaint has not been 
properly valued ‘for the purposes of 
court-fee? (O. P. D.) . 

2. Whether the suit property has’ not 
been properly described, if so, its effect? 

(0. P. D.) 

3. Whether the defendants Nos. 1 to 3 
took forcible possession of the suit land 
without any right during partition pro- 
ceedings as set out in para 3 of the 
plaint? (O. P. P.J 

4. Whether the entries in the Revenue 
Records showing the defendants Nos, 1 
fo 3 as non-Occupancy tenants are wrong? 

(O. P. P.) 

5. Whether the defendants are the 
tenants of the suit land and as such this 
Court has no jurisdiction to try the suit? 

(0. P. D.J 

6. Relief.” 

3. The Additional sub-judge, Mandi, 
vide his judgment, dated 27th June, 1967, 
decreed the suit after holding that the 
contesting defendants 1 to 3 were- not 
tenants of the suit land and as a con- 
sequence it was held that their possession 
on the suit land is forcible. 

4, Feeling aggrieved from this judg- 
ment and decree of the Additional Sub- 
Judge, defendants 1 to 3 filed an appeal 
and the learned District Judge vide his 
Judgment, dated 8th November, 1968, held 
that defendants 1 to 3 were proved to be 
fhe tenants of the suit land snd as a 
consequence the appeal was accepted, the 
Judgment and decree of the trial Court 
was set aside and the plaint was ordered 
fo be returned to the plaintiffs under 
Order 7, Rule 10 of the Civil P. C. 

5. Feeling aggrieved from this judg- 
ment and decree ofthe District Judge, 
the plaintiffs have filed this regular 
second appeal, 

6. The first preliminary objection 
raised, by the learned counsel for the 
respondents is that this second appeal '3. 
pot competent because the value. of the 


Asst. 


suit” property - as’ given in the ‘amended 
- plaint is Rs. 45-90 and that under the 
‘provisions of para 32°of the -Himachal 
Pradesh (Courts) Ordeér, 1948. (herein- 
_after referred to as‘the ‘Courts Order’) 
“no regular second appeal is maintainable, 

“7, The learned counsel appearing for 
the appellants has contended that the 
second appeal is -competent because the 
value of the property is more than 
Rs. 1000/- and that to this effect affdavits 
have been filed by Ludar Singh father of 
the appellants and that these affidavits 
are, dated 27-2-69 and 29-12-1972. It was 
further ‘contended by him that in 
affidavits filed by-Ludar Singh it has 
clearly been mentioned that the value of 


the land in dispute is more than Rupees 


1000/- and that the decree under appeal 

involves directly a claim to this land. To 
substantiate his contentions he has drawn 
“my attention to Kishori Lal v. IJshwar 
_.Dass (LR (1973) Him Pra 416) and to 
the wording of para 32 of the (Courts) 
Order. It was further contended by him 
that the valuation.as given in the plaint 
is not the real or the market value of the 
property and that for showing the real or 
the market value of the property in dis- 
pute the affidavits filed by Ludar Singh 
should be considered and as such this 
appeal is competent. 

8. The learned counsel for the contest- 
ing respondents on the other hand. con- 
tented that the real dispute between the 
_parties to this appeal is regarding 
tenancy rights of the contesting respon- 
dents “(defendants 1 to 3) and that the 
value of such rights is the determining 
, factor regarding the maintainability of 
the appeal and to support his contention 
he has referred to Sunder v, Kirpu (AIR 
1980 Him Pra). It has further been con- 
tended by him that the affidavits of 
Ludar Singh nowhere state that the 
value of the tenancy rights exceeds Rs. 
1000/- or Rs, 250/- and as such the affi- 
davits filed by Ludar Singh are irrel- 
evant, 


9. After hearing the learned counsel 
for the parties and upon perusal of the 
record it is clear that -under para 
32 of the (Courts) Order, a regular second 
_ appeal will be competent “in a land suit 

(a) if the value of the suit is Rs, 250/- or 
upwards or the decree: involves directly 
some claim to, or question respecting, 
property of like value, and.the decree of 
the District Court varies or reverses other 
wise than as to costs the decree, of the 
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suit is Rs, 1000/- or 


the- 


Valuation Act, i. e., 


the . 


“H.P. 17 


or (b) if the. value of the 
upwards, or the 
decree of the District Court involves 
directly some claim, to, or question re- 
spéecting, property of like value”, 


10. This para 32 of the (Courts) Order 
has been interpreted in Kishori Lal’s 
case (ILR (1973) Him Pra 416) (supra). 
and it has been held that the courts for 
the ‘maintainability of a second appeal 
can look into the matter regarding the 
actual or market value of the suit pro- 
perty and for that purpose the affidavits, 
etc., filed by the parties can be consi- 
dered. It is no doubt true that in the 
instant case the valuation of the suit as 
put in the trial Court and as mentioned 
in the plaint is Rs. 45-90 and this valua- 
tion was calculated in accordance with 
the provisions of the Court-fees and-Suits 
valuation for pur- 
poses of jurisdiction was fixed at thirty 
times the land revenue. Now the appel- 


Court below, 


“lants while filing this appeal claim that 


the value of the land in suit was more 
than Rs, 1000/-, and the appeal was ad- 
mitted subject to the objections of its 
maintainability. 


31. After perusal of the records of the 
case and the judgments of the 
below I find that the property which 1s 
the subject-matter of the dispute is only 
the tenancy rights which are claimed by 
the contesting respondents (defendants 1 
to 3). The respondents. (defendants 1 to 
3) do not dispute the ownership rights o” 
the appellants. They merely claim that 
they are in possession of the disputed 
property in their capacity as tenants and 
as such for determining as to whether a 
second appeal is competent or not, it. ir 
only the valuation of the tenancy rights 


_in the disputed land which has to be con- 


sidered. In taking this view, I am for- 
tified by. the Division Bench ruling in 

Sunder’s case (AIR 1980 Him Pra 1) 

(supra); I have already stated that the 

appellants (plaintiffs) or fheir father; 
Ludar Singh have not at all cared to pro- 

duce any evidence (by means of affidavit 

or otherwise) to show that the tenancy 

tights over which the respondents (de- 

fendants 1 to 3) have laid their claim are 

worth more than Rs. 1000/- or Rs, 250/- 

The affidavits filed by Ludar Singh only 

Tefer to the value of the land in dispute, 

i e., the ownership including the tenancy; ` 
rights and they do not at all refer to the; 
valuation of the tenancy rights, In these} .- 
circumstances, it is clear that there ir 
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othing on the record to show the value 
of. the tenancy rights in dispute is more 
than Rs. 250/- or Rs. 1000/- and as such 
this appeal (in which the original value 
of the suit for purposes of jurisdiction 
has been fixed at Rs, 45-90 ie. 
below Rs, 250/-) is not maintainable un- 
der para 32 of the (Courts) Order. 


12, In view of the above discussion, I 
hold that this appeal is not maintainable 
and the same is dismissed, with no orders 


as to costs, 
Appeal dismissed, 
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. HS. THAKUR, J. 
Sobha and others, Petitioners v. Behari 
Lal and others, Respondents, 
Civil Revn. Petn. No, 163 of 1979, D/- 
17-4-1980. 


'. Civil P. C. (5 of 1908), S. 115, ©. 13, 
R. 2 and O. 18, R. 17A — Addition of the 
Explanation has widened the ambit of 
the revision — Question concerning ad- 
. mission of document in evidence, 


Addition of the Explanation to S. 115, 
Civil P. .C. has widened the scope of the 
revision under that provision and the 
Court would be competent to interfere in 
a matter for securing ends of justice. In 
this case the petitioner had filed an at- 
tested copy of the concerned Death 
Certificate with an application under 
Order 41, Rule 27 before the appellate 
court, The matter was remitted back to 
the trial court but the .document was not 
Temitted to the lower court along there- 

. with. The petitioner sought to. produce 
the death certificate at the time of trial 
„on remand, not immediately on the mat- 
-ter being remanded but delayedly. The 
document being one maintained by the 
Health Department and therefore being 
beyond suspicion held ought to be admit- 
ted in evidence. -The petitioner in the 
circumstances could not also be held to 
be so negligent as to disentitle himself 
-from producing it. ATR 1928 Pat 537, AIR 
1978 Cal 264 and AIR 1978 Ori 179, Foll. 

(Paras 6 & 7) 


Cases Referred : Chronological Paras 


AIR 1978 Cal 264 
AIR 1978 .Orissa 179 


‘ATR 1970 SC 406 


6 
f 5 
- AIR 1977 Him Pra 68 fo Si 4. 
3. 
a AR 1928 Pat 537 8 


K. D. Sood, for Petitioners: 


-7 Chand, for Respondents, 
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Sobha v. Behari Lal D 


much. 


Ramesh 


v 


_ ALE 
-OEDER :— The petitioners have 
filed this revision petition against 


the order dated 3-9-1979 passed by the 
learned Sub-Judge, First Class, Kangra, 
whereby an application under Order 18, 
Rule 17A and Order 13, Rule 2 of the 
Code of Civil Procedure filed by the peti- 


` tioners was rejected, Briefly the facts of 


the case are that the plaintiffs-petitioners 
filed a suit against the respondents for 
declaration and injunction in respect of 
the land in suit. The suit was decreed - 
by the trial court, but the respondents 
preferred an appeal in the Court of the 
District Judge, Kangra at Dharamsala: 
The learned Additional District Judge ac- 
cepted the appeal on 21-9-1970. and re- 
manded the case to the trial court, after 
framing two additional issues.. The addi- 
tional issues so framed are reproduced as 
under :— 

*(1) When did the succession of Sobha 
open? OPP 


(2) Whether the. plaintiffs are entitled 
to 1/2 share of the land mentioned in 
para No. 2 (c) of the plaint? OPP” 


2. The learned Additional District 
Judge while remanding the case to the 
trial court made a direction that the par- 
ties be allowed to adduce evidence on 
the two additional issues and that the 
suit be decidedi afresh It may 
be pointed out ‘that the petitioners 
at the time when the appeal was pending 
before the learned Additional District 
Judge filed an application under O. 41, 
Rule 27 of the Code of Civil Procedure 
for allowing them to produce : additional 
evidence in the casé, The only additional 
evidence which was intended to be pro- 
duced was an attested copy of an entry 
reflected in the register of deaths and 
births regarding the death of Shri Chartu. 
The petitioners had filed the attested 
copy of such an entry along with the 
application and the application was filed 
on 13th of December, 1969 and was sup- 
ported by an affidavit. 


3. The petitioners. desired to tender in 
evidence the death''certificate of Shri 
Chartu in the Court of the Sub-Judge, 
First Class, Kangra which they had not 
filed soon after the case was remanded 
to that court by the learned Additional 
District Judge. It was why they filed the 
application under Order 18, Rule 17A and 
Order 13, Rule 2 ‘of the Code of Civil 
Procedure to receive the said copy in evi- 
dence, The learned Sub-Judge, however, 
has rejected that application on 3rd of 
September, 1979. Aggrieved by this order 
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of the learned Sub-Judge, the petitioners 
have filed this revision petition. . 


-4, At the outset it is contended by 
Shri. Ramesh Chand, learned counsel for 
the respondents, that the revision peti- 
tion is not competent as the order: passed 
by the trial court does not tantamount 
to a “case decided”, He has referred to 
a judgment of this Court in Nand Kishore 
v. Kishan Chand (AIR 1977 Him Pra 68). 
In this case the question involved was 
whether a document which required re- 
gistration under Section 17 of the Indian 
Registration Act was admissible in evi- 
dence or not. The trial court had ad- 
mitted that document in evidence. Ag- 
grieved by that order of the trial court a 
revision was filed in this Court and the 
game was dismissed, holding that the said 
order did not constitute a “case decided” 
within the meaning of Section 115 of the 
Code of Civil Procedure, It is further 
contended by the learned counsel for the 
respondents that the order passed by the 
trial court is entirely discretionary and 
cannot be interfered with, in the exercise 
of the revisional power of a High Court, 
It is also contended by the learned coun- 
sel that the trial court has held that the 
petitioners had not been able to satisfy it 
that the document could not be tendered 
earlier in evidence by them after the ex- 
ercise of due diligence, According to the 
learned counsel for the respondents, this 
being a finding of fact this Court would 
not be justified in reversing this finding. 
It is also contended by Shri Ramesh 
Chand, learned counsel for the respon- 
dents, that there is no error of jurisdic- 
tion or any illegality or irregularity in 
the exercise of its jurisdiction within the 
meaning of Section 115 of the Code of 
Civil Procedure. As such, it is contended 
that the order of the trial court cannot 
be interfered with. 

5. On the contrary, it is contended by 
the learned counsel for the petitioners 
that after the amendment of Section 115 
of the Code of Civil Procedure the scope 
of revisional power of a High Court has 
been widened. He has drawn my atten- 
tion to a judgment in the case Tata Iron 
& Steel Co, Ltd. v. Rajarishi Exports (P) 
Ltd, (ATR 1978 Orissa 179). It has been 
observed in this judgment that- by add- 
ing the Explanation to Section 115 the 
scope and ambit of a revision has been 
widened and the limitation put on the 
expression ‘any case which has been de- 
cided’ under Section 115, by the decision 
reported in AIR 1970 SC 406 and some 
other decisions would no longer hold 
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good in view of the amendment of the 


said section, 

6. I have perused the facts of this 
case and am of the view what the deci- 
sion relied upon by the learned counsel 
for the respondents is no longer a good 
law. This view is further supported by a 
decision of Calcutta High Court in the 
case Food Corporation of India v. Biren- 
dra Nath Dhar (AIR 1978 Cal 264). So far 
as the question of jurisdiction of this 
Court is concerned, in view of the fact 
that the scope of the_revisional power 
has been widened, as discussed above,|. 
this Court is quite competent to interfere 
in a matter in order to secure the ends 
of justice, The main object behind the 
procedural law is to do justice if the 
facts and circumstances of a case so war- 
tant. Taking into consideration the facts 
and circumstances of this case, it is de- 
sirable that the petitioners are allowed to 
produce the aforesaid document in evi- 
dence, It may be pointed out again that 
the petitioners had filed an application in 
the court of the Additional District 
Judge, Kangra under Order 41, Rule 27 
of the Code of Civil Procedure so that 
the said document could also be read in 
evidence. An attested copy of .the docu- 
ment was also filed along with the apph- 
cation, I had sent for the record of the 
lower appellate court, and find that the 
application as also the document is on, 
the file. Under Order 13, Rule 2 of the 
Code of Civil Procedure, no document 
shall be received at any subsequent stage 
of the proceedings unless good cause is 
shown to the satisfaction of the court for. 
the non-production thereof. The learned 
counsel for the petitioners has drawn my ` 
attention to a decision in the case Han 
Ram Goenka v. Lachmi Singh, (AIR 1928. 
Pat 537). It has been held in this case 
that where a court rejects a document 
on the ground of its late production, 
though no suspicion can possibly attach 
to the document, the High Court can 
interfere with such wrong exercise of 
discretion in second appeal. There is no 
dispute between the parties that this is 
a document which is maintained by the 
Health Department’ in the discharge of 
its official duties, As such, such a docu- 
ment cannot be manufactured and is free 
from suspicion. It is thus in the interest 
of justice that the petitioners are per-j: 
mea to produce this document in evi-} 

ence, 


7. The learned counsel for the respon-. 
dents has also contended that in view of 
the provision contained in Order 18, 
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Rule 17A of the Code of Civil Procedure, 
the petitioners cannot be permitted to 
produce this document in evidence as 
they have not exercised due diligence in 
producing the same at the proper time, 


There is no doubt that the document was- 


mot produced soon after the case was re- 
mitted by the learned Additional District 
Judge to the trial court, but there are 
facts and circumstances to indicate that 
the petitioners have not been so negli- 
gent as to disentitle them to produce this 
document. As pointed out earlier above, 
the petitioners had produced an attested 
copy of the document in the court of the 
learned Additional District Judge. The 
petitioners may be under a reasonable 
belief that that document had been re- 
mitted by the learned Additional District 
Judge to the trial court. When it was 
discovered that the said document was 
not so remitted, the petitioners filed an 
application for allowing the production 
of this document. Bearing in mind the 
circumstances of the case, it is just and 
proper that this document is allowed to. 
Jbe produced in evidence. 

8 In view of my aforesaid discussion, 
I have no alternative but to allow this 
revision petition, The revision petition is 
accordingly allowed with no order as to 
costs. . 

9. The parties shall appear before the 
trial court on 9th May, 1980. 

Petition allowed. 
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Bali Ram, Appellant v, Smt. Sunehru 
`and another, Respondents. . 

F, A. O. No. 27 of 1979, D/- 19-3-1980. 

Civil P,` C. (5 of 1908), O. 1, R. 10 — 
Necessary party — Suit for possession by 
co-owner against trespasser — Title of 
other sharer — Denied by plaintiff — 
Other sharer was a necessary party. 

A person is a necessary party if in his 
or her absence an effective decree’ cannot 
be passed at all. (Para 14) 

A co-owner can sue a trespasser for 
possession and can ‘successfully get a 
decree for possession against the tres- 
passer provided he sues on behalf of all 
the co-sharers or for the benefit of all 
the co-sharers and does not deny the 
title of other sharers. In the instant case 
the plaintiff appellant, a co-owner, in a 
suit for possession against a trespasser, 
did not ‘accept the respondent as a co- 
eee ee Pa See a ee 
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ALR 


weer and on the other hand denied her 
itle. . 

Held: The matter of deciding the title 
of the respondent in the property in dis- 
pute was directly involved and if it was 
finally held that the respondent had any 
title to the suit property, then in that 
case it- was just possible that the suit 


-might not be maintainable. In any event, 


no final adjudication could be given re-. 
garding the title of the respondent to 
the suit property. In those circumstances, 
the respondent was a necessary party for 
passing an effective decree, Case law re- 


ferred. (Para 14) 
Cases Referred : Chronological Paras 
AIR 1974 Punj & Har 7 - 10 
AIR 1973 Pat 347 10 
AIR 1970 Raj 167: (FB) . 10 
AIR 1969 Punj & Har 57 10 
AIR 1969 Raj 252 10 
AIR 1968 Andh Pra 291 : 12 
AIR 1958 SC 886 10 
AIR 1947 All 18: 1946 All a 402 (FB) 10 
AIR 1943 Oudh 315 12 
AIR 1933 Mad 664 12 
AIR 1925 Mad 62 12 

Kedar Ishwar, for Appellant; Chhabil 


Dass, for Respondents. 


JUDGMENT :— This appeal has been 
filed against the order, dated 22nd May, 
1979 passed by the District Judge, Simla 
Division, Camp at Bilaspur, by which he 
has set aside the judgment and decree 
passed by the Sub Judge, Ghumarwin, 
on 5th August, 1976, and has remanded 
the case to the court of Sub Judge, Ghu- 
marwin, with the direction that Smt. 
Ghogan be impleaded as a party in the 
case, as she was a necessary party for 
the adjudication of the controversy be- 
tween the parties to the suit, 

2. The brief facts are that Beli Ram 
(Plaintiff) appellant filed a suit for pos- 
session with respect to 4 biswas of land 
which is shown as khasra number 898/1 
in the Tatima attached with the plaint 
and which is a part of khasra number 
898 measuring 15 bighas’ 6 biswas of 
Amerpur, Pargana Teoni, Tehsil Ghu- 
marwin, District Bilaspur. The possession 


‘was claimed by demolition of the house 


illegally built by a 
spondents. 

3. The dieautions in the plaint are 
that khasra No. 898, measuring 15 bighas 
6 biswas is the sole ownership of the 
plaintiff and that during the absence of 
the plaintiff the defendants took illegal 
possession of a portion of the above said 
khasra number in the year 1974 and 


(defendants) re- 


1931 


thereafter the = derenaciite started con- 


struction of a house in this land, On this - 


illegal act of the. defendants the plaintiff 
- applied for demarcation of khasra num- 
ber 898 along with other khasra numbers 


and during the demarcation it was found - 


that the defendants have taken illegal 
possession of 4 biswas of land which is 
the land in dispute and is shown as 
khasra number 898/1 in the Tatima at- 
tached with the plaint. 

4, The defendants contested the suit 
of the plaintiff and pleaded that they are 
not in illegal possession of any portion 
of the plaintiffs land. According to them, 
the plaintiff along with Smt. Ghogan 
widow of Sukh Ram was the owner of 
the whole of khasra number 898 measur- 
ing 15 bighas 6 biswas and that they 
were owners in equal shares. Smt, Gho- 
gan transferred her ownership to 
extent of 2 bighas in favour of the de- 
fendants out of khasra number 898 for 
construction of a house to be built by 
the defendants, and that Smt. Ghogan 
was in possession of the disputed land 
and the hissedari kashat of which was 
handed over to the defendants, It was 
further asserted that the defendants have 
constructed a house on the land. All 
other allegations of the plaintiff were 
denied and it was pleaded that Smt. 
Ghogan is a necessary pariy to the suit. 

5. The plaintiff filed a replication to 
the written statement and while reiterat- 
ing the averments of the plaint he plead- 
ed that Smt. Ghogan was not an gwner 
in khasra number 898 or in short the 
plaintiff denied the  title/ownership/pos- 
session of Smt. Ghogan. ` 

6. On the pleadings of the parties the 
following issues were framed: 

“1. Whether Smt, Ghogan is a neces- 
Sary party to the suit? O.P.D. 

2. Whether the land situated in khasra 
No. 898 measuring 15 bighas 6 biswas is 
in the ownership and possession of the 
plaintiff, as alleged? O.P.P, 

3. Whether. the defendants forcibly 
constructed a house in the portion of 
khasra number shown as ` khasra num- 


ber 898/1 belonging to the plaintiff, if 


so, to what effect? O.P.P.. 

4. Whether the suit is properly valued 
for court fee? O.P.D . 

5. Relief.” 

7. The Sub Judge, Ghumarwin, vide 
his judgment and decree, dated 5th Aug- 
ust, 1976, held that Smt, Ghogan jis not 
a necessary party to the suit, she was not 


the owner of khasra number 898 and was 
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not in possession of the same and that 
the plaintiff is the sele owner of khasra 


-number 898, and further that the defen- 


dants have illegally taken possession of 
the suit land which is a part of the plam- 
tiffs ownership and on these findings the 
suit of the plaintiff was decreed. 

`8. Feeling aggrieved from this judg- 
ment and decree the defendants filed an 
appeal in the court of District Judge, 
Simla Sessions Division, who vide his 
judgment, . dated 22nd May, 1979 held 
that Smt. Ghogan was a necessary party 
to the litigation because her title was in- 
volved in this suit. It was further held 
by him that no effective decree could be 
passed in the absence of Smt. Ghogan. 
On these findings -the judgment and 
decree of the Sub Judge was set’ aside 
and the case was remanded to the court 
of Sub Judge for fresh decision after 
impleading Smt, Ghogan as a party. 

9. Aggrieved from this decision of re- 
mand by the District Judge, the plaintiff- 
appellant now assails the finding of the 
District Judge on issue No. 1. 

10. I have heard the learned counsel 
for the parties and have gone through 
the record of the case carefully. The 
learned counsel for the appellant con- 


-tended that the suit of the plaintiff is a 
` simple suit for possession 


against the 
trespassers. The plaintiff has clearly al- 
leged in his plaint that he is the sole 
owner of khasra number 898 and that it 
is now for the defendants to prove that 
they have a valid title to the disputed 
land, measuring 4 biswas which is carved 
out from kkhasra number 898, Accord- 
ing to the learned counsel for the appel- 
lant if the defendants can show that the 
plaintiff is not the owner of disputed -- 
land then in that case the suit of the 
plaintiff will fail, He has further argued 
that Smt. ‘Ghogan is-not at all a neces- 
sary party for deciding the matters in © 
controversy of the present suit- because 

the defendants-respondents have- been 
sued as trespassers. It was further con- | 
tended by the appellant’s learned counsel 
that the plaintiff cannot be compelled to 
join a party against his wish and he has 
referred to the provisions of Order 1, 
Rule 3 and Order 1, Rule 10 of the Civil _ 
P. C., and also to Razia Begum v., Saheb- 

zadi ‘Anwar Begum (AIR 1958 SC 886), 
Bindeshwari Chaudhary v. Dr, Sheo Nan- . 
dan Upadhya (AIR 1973 Pat 347),. Bena- 
res Bank Ltd., Benares v. Bhagwan Das 
(AIR 1947 All 18) (FB), Hardeva v. Ismail 
(AIR 1970 Raj 167) (FB), Bhagwan Dass 
v. Bhishan Chand (AIR 1974 Punj & Har 
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T) Banarasi Dass Durga Prashad v, Pan- 
na Lal Ram Richhpal Oswal (AIR 1969 
Punj & Har 57) and Fateh Raj v. Suraj 
Roop (AIR 1969 Raj 252), 

11, On the basis of the above auth- 
orities the learned counsel] for the appel- 
lant contended, firstly, that the plaintiff 
cannot be compelled to join any person 
as a party against whom he does not 
claim any relief or against whom he does 
not want to fight, and, secondly, that in 
the present dispute the joining of Smt. 
Ghogan as a party is not at all necessary 
to enable the court to effectually and 
completely adjudicate upon and settle 
the question involved in the suit and, 
thirdly, that an effective decree can be 
passed between the parties to the suit 
without the presence of Smt. Ghogan. It 
_ was further contended that the questions 
regarding title of Smt. Ghogan in the 
suit property is not involved directly and 
if it is incidentally involved then she is 
not at all a necessary party, because in 
that case at the most it can be said that 
Smt. Ghogan is indirectly or remotely 
interested in the matters in dispute, The 
learned counsel for the appellant also 
referred to the entries of jamabandi for 
the year 1972-73, Exhibit PB, and the 
copy of the order, dated 4-9-1971, Exhi- 
bit PD, and contended that the. docu- 
ments Exhibit PB and PD clearly show 
that Smt, Ghogan had no title in khasra 
number 898. 


12. The.learned counsel for the re- 
spondents on the other hand contended 
at Smt. Ghogan and Bali Ram were 
owners in equal shares of khasra num- 
ber 898 and that Smt. Ghogan had only 
transferred her rights to the extent of 
2 bighas in favour of the defendants and 
qua the remaining land she was the 
owner, It was, therefore, contended that 
Smt. Ghogan has still an existing interest 
as a co-owner in khasra number 898 and 
that the disputed land measuring 4 bis- 
was is a part and parcel of the main 
khasra number 898 and every co-owner 
will be deemed to have title to this land. 
Tt was further contended that in order 
to get possession - from the defendants 
treating them as trespassers it was neces- 
sary. that Smt, Ghogan be impleaded as 
a party especially in view of the fact 
that the plaintiff had denied her title to 
the land entered in khasra number 898 
in his replication. The learned counsel 
for the respondents further contended 
that without impleading Smt. Ghogan no 
effe-tive decree can at all be passed and 
that the title of Smt. Ghogan in the suit 
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land is involved directly because even 
the judgment of the lower court while 
discussing various: issues has held that 
Smt. Ghogan had no title in khasra num- 
ber 898 and even the status of Smt. 
Ghogan as a widow of Sukh Ram had 
challenged and discussed. 
It was thus on these facts 
contended that no adjudication cari be 
effectively made without impleading Smt. 
Ghogan as a party to the litigation be- 
cause her interests are directly involved 
in the controversy arising in the suit, To 
support his contentions the learned coun- 
sel has relied upon Sayid Kadir Ahmad 
v., Abdul Khaliq (AIR 1943 Oudh 315), 
(Pasumarthi) Subaraya Sastri v. Mukka- 
mala Seetha Ramaswami (AIR 1933 Mad 
664), Yadavendra Bhatta v. Shrinivasa 
Babu (ATR 1925 Mad 62) and Alam 
Gangadhara Rao v. Gollapalli Gangarao 
(AIR 1968 Andh Pra 291). 


13, The learned counsel for the re- 
spondents further referred to the docu- 
ments, . Exhibits DW1/A (copy of jama- 
bandi 1972-73), DW2/A (the writing dated 
18-11-1973), Exhibit'DB (copy of order 
of Nautor, dated 29-12-1970), Exhibit DC 
(entries from voters’ list), Exhibit DD 
(copy of application’ dated 2-5-1973) and 
Exhibit DE (order, dated 24-10-1975). 
From these documents the learned coun- 
sel for the respondents tried to prove 
that Smt, Ghogan was the owner of 
khasra number 898 and that she is widow 
of Sukh Ram, 


14. After considering the genus 
advanced by the learned counsel for the 
parties and after perusal of the record 
I am’ of the view that in the present 
dispute Smt. Ghogan is a necessary party - 
and that no effective decree can be pass- 
ed without tmpleading her. The different 
authorities which have been relied upon 
by the parties’ learned counsel clearly 
lay down that a person is a necessary 
party if in his or her ‘absence an effective 
decree cannot be passed at all, The plead- 
ings of the parties clearly show that the 
plaintiffs deny the title of Smt. Ghogan 
in khasra number 898 from which the 
present disputed khasra number 898/1 
has been carved out. It is also clear that 
the plaintiff has also denied the status 
of Smt. Ghogan as the widow of Sukh 
Ram because the judgment. of the trial 
court has clearly discussed this contro- 
versy while deciding the title/ownership 
of Smt, Ghogan in khasra number 898 
Besides, these, the entries of Jamabandi 
for the year 1972-73, Exhibit DWI/A 
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clearly show that Smt Ghogan was en- 
tered .as the .co-owner in khasra num- 
ber 898 to the extent of one-half share 
along with the plaintiff. The jamabandi, 
Exhibit PB, is also for the year 1972-73 
but in that Smt, Ghogan is not record- 
ed as owner. It has not been explained 
. which of the two entries in the jama- 
bandis are correct as both the documents 
pertain to the same year of 1972-73. The 
jamabandi, copy of which is Exhibit DW 
1/A, seems to have been filed on 7-6-1974, 
while copy of the jamabandi, Exhibit 
PB, seems to have been filed on 20-1- 
1976. The suit was filed in April, 1974. 
The defendants claim their title 
Smt. Ghogan but at the same time their 
assertion is that only 2 bighas of land 
has been transferred in their favour. If 
this contention of the defendants is ac- 
cepted then too Smt. Ghogan remains a 
co-owner in khasra number 898 and she 
is not divested of her title absolutely. In 
view of the facts:-which have been plac- 
ed on the record it is manifestly clear 
that the ownership of Smt. Ghogan with 
respect to khasra number 898 is directly 
‘lin dispute and her status as widow of 
Sukh Ram is also in dispute. It is. an 
established proposition of law that a co- 
owner can sue a trespasser for possession 
and can successfully get a decree for pos- 
session against the trespasser provided he 
sues on behalf of all the co-sharers or 
for the benefit of all the co-sharers and 
does not deny the title of other co- 
sharers, In this case the plaintiff does 
not accept Smt, Ghogan as a co-owner 





and on the other hand denies her title. - 


Therefore, the matter of deciding the 
title of Smt. Ghogan in the property in 
dispute is directly involved and if it is 
finally held that Smt. Ghogan had any 
title to this property then in that case 
it is Just possible that the suit may not. 
be maintainable. In any event no final 
adjudication can be given regarding the 
title of Smt. Ghogan to the suit property 
or her status as a widow of Sukh Ram 
in the absence of Smt. Ghogan. In these 
circumstances, I hold that Smt, Ghogan 
is a necessary party for passing an ef- 
fective decree. 

15. In view of the above discussion, 
this appeal fails and the same is dis- 
missed and the order of remand passed 
by the District Judge is upheld, 

16, The parties are left to bear their 
own costs, 

Appeal dismissed, 
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Sher Singh Mehta, Petitioner: v. The 
Kailash District Co-operative Marketing 
and Supply Federation Ltd, Dhalli and 
others, Respondents. = 


Civil Writ Petn. No. 148 of 1971, 
21-11-1980. 

(A) Constitution of India, Art. 226 — 
New plea in writ petition involving pure 
question of law — It should be allowed. 

Where ‘A’ filed an appeal which was 
time barred and of which delay was con- 
doned by the appellate authority but no 
objection was raised by ‘B’ at that time 
nor there was anything on record to show 
that ‘B’ had waived the objection regard- 
ing limitation in the appeal, then, the 
plea that appeal was barred by limitation 
raised by ‘B’ in subsequent writ petition 
would be allowed as that was a pure 
question of law. AIR 1965 Punj 415 (FB) 
and AIR 1944 PC 24, Rel. on. (Para 9) 

(B) Himachal Pradesh Co-operative So- 
cieties Act (3 of 1969), S. 93 (1) (2) — Fil- 
ing of appeal, after expiry of limitation, 
under — No existence of contrary ex- 
press provision regarding applicability of 
Limitation Act (1963) — Limitation Act 
is applicable in view of its S. 29 (2) to 
such proceedings. AIR 1964 SC 907; AIR 
1970 SC 1477, Followed. (Para 8) 


(C) Constitution of India, Art 226 — 
Order of appellate authority condoning 
delay — No reasoning stated — Order is 
arbitrary and violates principles of natu- 
tal justice. 


Where the appellant while filing an 
appeal after expiry of the limitation did 
not file a separate application for condo- 
nation of delay under S. 5 of the Limita- 
tion Act but only prayed that in case, the 
appeal was considered time-barred the 
same be treated as revision petition and 
then the appellate authority condoned 
the delay but stated no reasons, the 
order of the said. appellate authority 
could be said to be arbitrarily made and 
to have violated the principles of natural 
justice. After the limitation for an appeal 
had expired-a vested right had accrued to 
the appellant. Such. a right could not be 
negatived lightly. (Paras 8, 9). 


Cases Referred: Chronological ‘Paras 
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AIR 1952 SC 192 7 
AIR 1944 PC 24: 1944 All LJ 143 4 


`- Ramesh Chand, for Petitioners; L 5. 
Panta, Dy. Advocate General and Devin- 
der Gupta, for Respondents, 


ORDEE:— In this writ petition, the pe- 
titioner has challėnged the order of re- 
spondent No. 3 (Annexure B to the writ 
petition). The relevant facts to determine 
this writ petition may be stated. 


2. In the writ petition it is stated by 
the petitioner that 211 bags of potato 
seeds (up to-date A-I type) at the rate of 
Rs. 86 per bag, and 5 bags of Dhankhri 
type at the rate of Rs. 56 per bag, were 
sold to respondent No. 1, during the year 
1965. The sale is stated to have taken 
place on 24/25-11-1965 at the village of 
the petitioner. It is further stated that at 
the time of the sale, the-above rates were 
agreed to and minimum price assured 
was Rs, 50 per bag. It is admitted by the 
petitioner that Rs. 10,000 were paid to 
him at the time of sale and the remaining 
price was to be paid after the potatoes 
were sold.in the market. It is further as- 
serted that calculating the price of these 
- bags of potatoes at the rates mentioned 
above, a sum of Rs. 8,578, after adjusting 
the advance .amount of-Rs. 10,000, re- 
mains to be paid to the petitioner. The 
petitioner states that he made demand for 
this balance amount but respondent No. 1 
did not pay the same. F 

It is averred that the respondent No. 1 
filed a counter-claim -of Rs. 10879.35 
aga'nst the: petitioner before the Deputy 
Registrar, Co-operative Societies, Hima- 
chal Pradesh, in connection with this 
transaction. The dispute was referred to 
respondent No. 2 for adjudication, as an 
arbitrator. The. respondent No. 2 after 
considering the respective claims of the 
parties made an award and negatived ‘the 
claim of respondent No. 1. 
` award, the petitioner was held not en- 
titled to receive anything ‘more than the 
amount of Rs. 10,000 already advanced to 
him. The respondent No, 1 was &lso not 


held entitled to recover anything from 


the petitioner. The respondent No. 1 be- 
ing dissatisfied with the award, preferred 
an appeal before the Registrar, Co-opera- 
tive Societies, Himachal Pradesh (respon- 
dent No. 3). The respondent No. 3 accept- 


-ed the appeal filed by respondent No. 1 _ 


and set-aside the order of the Deputy 
Registrar (Marketing) and directed that 
the -respondent. (petitioner in his case) 
shall pay Rs. 8,388.26 to the appellant 
with interest at the rate of 9 per cent till 
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` Under sub-section (2) of Section 93, 


Under the. 
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the date of final payment,- The above 
order was passed by, the teepondent: No. 3, 
on 1-7-1971. 

3. Aggrieved iyi the order of respon- 
dent No. 3, the petitioner filed this writ 
petition, on 7-9-1971. A Division: Bench 
of this Court by an order dated 14-9-1971 
admitted the writ petition and stayed the 
operaiton of the order, meanwhile. The 


stay order does not appear to have been 
vacated. 


4. The only point that has been stres-, 
sed by Shri Ramesh Chand, the’ learned 
counsel for the petitioner, is that the 
order of respondent,No. 3 is a nullity; 
inter alia, on the ground that the appeal 
was entertained after the expiry of the 
period of limitation, He has referred to 
Section 93 of the Himachal Pradesh Co- 
operative Societies Act, Act III of 1969. 
ap- 
peal against any decision or order under 
sub-section (1) shall be made within 60 
days from the date of the decision or the 
order. It is contended by the learned 
counsel for the petitioner ‘that the appeal 
was barred by limitation by one month 
and 11 days. It is pointed out by the 
learned counsel that the point of limita- 
tion being a pure question of law can be 
allowed even at the stage of hearing. He 
has referred to a decision of Full Bench 


` of Punjab High Court in Santa Singh 


Gopal Singh v. Rajinder Singh, (AIR 1965 


. Punj 415). He has referred to paragraph 


8 of this judgment. In: this para, reference 
has been made to a decision in Lachhmi 
Sewak Sahu v. Ram Rup Sahu, (AIR 1944 


“PC 24), in which their Lordships of the 
-Privy Council allowed the 


question of 
limitation to be raised even in the court 
of last resort with the following observa- 
tions:-— ; , 
“Upon one point, however, this appeal 
has been urged. It is not a point taken at 
any stage of the proceedings in either of 
the Indian Courts, but; as it is a point of 
limitation, it is prima facie admissble 
€ven.in a court of last resort.” 
It is further pointed out by the learned 
counsel for the petitioner that in the 
grounds of appeal preferred by, respon- 
dent No, 1 before the, respondent No. 3, 
copy marked Annexure ‘C’, it, has been 
prayed that in case the appeal is consider- 
ed time barred, the same may kindly be 
treated as revision petition. It is pointed 
out by the learned counsel for the re- 
spondents that the respondent No, 3 had: 
condoned the delay in filing the ‘appeal. 
The order was shown to me in the court 
and the respondent No. 3- has made a 


t 
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short order that the delay is condoned. 
Respondent No. 3 has not. given any rea- 
sons for condoning the delay. Even a se- 
parate application and an affidavit for 
condoning the delay had not been filed. 
On this ground, it is contended by the 
learned counsel for the petitioner 
the appeal could not be entertained and 
the delay in filing the appeal could also 
not be condoned. It is further contended 


that in the grounds of appeal the respon- 


dent No. 1 did not pray that the delay in 
filing the appeal be condoned. The only 
prayer made was that in case the appeal 
was considered time barred, the same be 
treated as a revision petition. On this ac- 
count, it is contended by the learned 
counsel for the petitioner that the respon- 
dent No. 3 has not applied his mind and 
has proceeded almost mechanically in 
the matter. 


5. The next point which is urged on 
behalf of the petitioner is that the equity 
is in favour of the petitioner. According 
to the petitioner the total price of 216 
bags of the potato seeds, sold to respon- 
dent No. 1 came to Rs. 18,426 and the 
price of 216 empty bags to Rs. 432. Ac- 
cordingly, if the order of respondent No. 
3 is maintained, the petitioner shall be 
liable to pay a sum of Rs. 8,388.26 with 
interest to respondent. No..1. As such, the 
total value of 216 bags of seed potato and 
216 empty bags, would remain a little 
over Rs, 1,600 (sic). According to the ‘peti- 
tioner, such an order is highly unjust and 
inequitable. It is also contended by the 
learned counsel that the award given by 
respondent No. 2 is at least equitable and 
there was no justification in setting aside 
the same. According to the petitioner the 
respondent No. 3 has not properly appli- 
ed his mind and has acted contrary to the 
principles of natural justice and fair 
play. The learned counsel further .con- 
tends that the respondent No. 1 could not 
give a pool rate of potatoes to the peti- 
tioner, but had, to pay him the actual 
price of the consignment, on the basis of 
first come first served principle. It is 
also urged that the respondent No. 3 had 
otherwise also no power to condone the 
delay in filing the appeal, as the Limita- 
tion Act was not applicable to these pro- 


ceedings. 


6. It is contended by the learned 
counsel for the respondents that the delay 
in filing the appeal was condoned by the 
respondent No. 3 in the presence of the 
petitioner, and no objection was taken by 


the petitioner in this behalf. It is further - 


contended that the Limitation Act applies 
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to the proceedings. under . the Himachal 
Pradesh Co-operative Societies Act. . Re- 
ference has been made to thẹ decision in 
Ittyavira Mathai v. Varkey Varkey, (AIR 


1964 SC 907). In this case the Supreme 
-Court observed as under:— i 
“Moreover, the appellants could well 


have raised the question of limitation in 
the High Court in support of the decree 
which had been passed in their favour 
by the trial court. Had they done so, the 
High Court would have looked into the re~ 
cords before it for satisfying itself whe- 
ther the suit was within time or not. The 
point raised before us is not one purely of 
law but a mixed question of fact and 


_law. No specific ground has even been 


taken in the petition made by the appel- 


‘lant before the High Court for grant of 


a certificate on the ground that the suit 
was barred by time. In the circumstances, 
we decline leave to the appellant to raise 
the point of limitation before us.” 

My attention has been also invited to a 
judgment: of the Supreme Court in D. P. 
Misra v. Kamal Narayan Sharma, (AIR 
1970 SC 1477). In this judgment their 
Lordships of the Supreme Court after 


- reproducing sub-section (2) of Section 29 


of the Limitation Act, have held that in 
the absence of any express provision to 
the contrary in a special statute, the -pro- 
visions of the Indian Limitation Act, 1908 
contained in Sections 4 and 9 to 18 and 
22 shall apply to the extent to which they 
were not expressly excluded by any spe- 
cial or local law. On this basis it is con- 
tended by the learned counsel for the re- 
spondents that the Limitation Act was 
applicable to the proceedings. It is point- 
ed out that there is no express provision 
in the Himachal Pradesh Co-operative 
Societies Act excluding the operation ` of 
the said Act. 


7. It is also contended on behalf of the 
respondents that the High Court cannot 


-act as an appellate court and cannot re- 


examine the relevant facts and circum- 
stances which led to the making of the 
order by respondent No. 3. Reference has 


. been made to the decision in G. Veerappa 


Pillai v. Raman and Raman Ltd., (AIR 
1952 SC 192). Their Lordships of the 
Supreme Court in this judgment observ- 
ed as under:—. 


“Such writs as are referred to in Arti- 
cle 226 are obviously intended to enable 
the High Court to issue them in grave ` 
cases where the subordinate tribunals or 
bodies or officers act wholly without jur- 
isdiction, or in excess of it, or în viola- 
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tion of the principles of natural justice, 
or‘ refuse to exercise a jurisdiction vest- 
ed in them or there is an error apparent 
on the face of the record, and such act, 
omission, error, or excess has resulted in 
manifest injustice. However, extensive 
‘the jurisdiction. may be, it seems to us 
that it is not so wide or ‘large as to enable 
the High Court to convert itself into a 
court of appeal and examine for itself 
the correctness of the decisions impugned 
and decide what is the proper view to be 
taken or the order to be made. 


Mr. Daphtary, who appeared for the 
respondent, said nothing to controvert 
this position. His argument was that if 
all along the authorities and the Gov- 
ernment had proceeded upon a’ particular 
footing and dealt with the rights of the 
parties on that basis, it was not open to 
them afterwards to change front and 
give a go-by altogether to the concep- 
tion of the rights of parties entertained 
‘by them till then. According to him, there 
was manifest injustice to his client in 
allowing them to do so and this was the 
reason which impelled the High Court 
to make the order which is the subject- 
matter of challenge in this appeal.” 
The learned counsel for the respondents 
has also referred to the decision in Joint 
Registrar of Co-operative Societies v. 
P. S. Rajagopal Naidu, (AIR 1970 SC 
992). In this judgment also their Lord- 
ships of the Supreme Court observed as 
under: — 


“We have been taken through the ma- 
terial parts of the orders of the Registrar 
and the Joint Registrar and we do not 
find any such infirmities in them which 
would justify interference by the’ High 
Court under Article 226 of the Constitu- 
tion. The High Court could not act as an 
appellate Court and reappraise and re- 
examine the relevant facts and circum- 
stances which led to the making of the 
orders of supersession as if the matter 
before it had been brought by way of 
appeal. The limits of the jurisdiction of 
the High Court under Art. 226 when a 
writ in the nature of certiorari is to. be 
issued are well known and well settled 
by now and it is pointless to re-state the. 
grounds on which any. such writ or direc- 
tion can be issued.” ` E 


8 I have heard the learned counsel 
for the parties at length and “have also 
perused the relevant record, It is not dis- 
puted even by the learned counsel for 
the respondents that the appeal before the 
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respondent No. 3 was filed beyond the - 
period of limitation. It is also not disput- 
ed that no separate application under 
Section 5 of the Limitation Act for the 
purpose of condonation of delay was fil- 
ed. I am of the view that in terms of sub- 
section (2) of Section 29 of the Limitation 








Co-operative Societies Act, inasmuch 
there is no express provision in the said 
Act to the contrary.. A perusal of the 


. grounds of appeal filed by respondent 
- No. 1 before respondent No. 3 shows that 


the only prayer made by the respondent 
No. 1 was that in case the appeal was con- 
sidered time barred, the same be treated 
as a revision petition. ‘The prayer was not 
made for the condonation of delay. 


9. After the limitation for an appeal 
had expired a vested'right had accrued 
to the petitioner. Such a right could no 
be negatived lightly. I feel that respon- 
dent No. 3 acted arbitrarily in condoning 
the delay. No reasons have -been given in 
the order for condoning the delay. 
fact, that was also not the prayer of r 
spondent No, 1. Such an act of respondent 
No. 3, is patently, in violation of the 
principles of natural ‘justice. As such, 
this Court in the exercise of its powers 
under Article 226 of the Constitution of 
India, is empowered to do justice to an 
aggrieved party. There is nothing on re- 
cord to show that. the petitioner . had. 
waived the objection regarding limitatio: 
in the appeal filed by respondent No. 1 
before respondent No,,3. All the same, 
the petitioner has specifically contended 
in the writ petition that the appeal was 
barred by limitation. Under the circum 
stances, the petitioner can raise the ques- 
tion of limitation in this writ petition. 


' The Full Bench decision in Santa Singh 


Gopal Singh (AIR 1965: Punj 415) (supra) 
case, also supports the view that I have 
taken. Since the petitioner succeeds on 
the above grounds, it is not necessary to 
go into other contentions, which involve 
disputed questions of fact. 


10. For the foregoing reasons, the 
order of respondent No. 3, Annexure ‘B’, 
is quashed and the writ: petition is allow- 
ed, but with no order as to costs. 


, Petition allowed. — 


` 


1981 


AIR 1981 HIMACHAL PRADESH 27 
V. D. MISRA, C. J. 


' Shiv Nath, Appellant v. Basanta and 
others, Respondents. 

E. S. As. Nos. 7 and 2 of 1975, PP 
14-10-1980. 

Limitation Act (9 of 1908), Art. 182 — 
First application for execution of decree 
filed after the period of three years pre- 
scribed in Art. 182 — Application is liable 
to be dismissed — Subsequent applica- 
tions for execution barred under old Act 
— Not revived by Art. 136 of new Act. 

Where the first application for execu- 
tion of the decree passed before the com- 
mencement of the new Act was made 
after the period of three years prescribed 
by Art. 182, the application would be 
time barred and would be liable to be dis- 
missed, In such a case, S. 48 of Civil P. C. 
which does not say when the first appli- 
cation for execution should be made but 
only prescribes an outside limit of 12 
years after which no fresh application 
for execution could be made or enter- 


tained unless it fell under sub-sec. (2). 


would not be attracted, for while con- 
sidering the effect of S. 48 of Civil P. C., 
the effect of Arts. 181 and 182 had to be 
_ taken into consideration. Further, subse- 
quent applications for execution which 
had become time barred under the old 
Act, could not be revived by Art. 136 of. 
the new Act, AIR 1970 SC 1525 and AIR 
1971 SC 974, Disting. (Paras 7, 9 & 10) 
Cases Referred: Chronological Paras 


AIR 1971 SC 974: (1971) 1 SCC 721 8 
AIR 1970 SC 1525 7 


. Mrs. Pratima Malhotra and H. K. 
Bhardwaj, for Appellant; S. S. Ahuja, 
for Respondents. 

JUDGMENT:— This judgment will dis- 
‘pose of execution second appeals Nos. l 
and 2 of 1975 since common questions of 
law and fact have to be decided. 

2. The relevant facts are these. On 
{8th January, 1960, final decree for pos- 
session of the agricultural land in gues- 
tion was passed in favour of Shiv Nath. 
The decree holder made an application 
for execution of the decree on 3rd March, 
1965. It was dismissed on 21st August, 
_ 17985, as being barred by time. Second ap- 

plication was made on 26th August, 1965. 
It met the same fate. The third applica- 
tion for execution was made on 29th 
January, 1966. The decree holder claims 
‘that he got possession of the suit land on 
18th June, 1966. The judgment-debtor, 
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‘the date of the default in making 
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-who.does not admit this fact, made an 
application on 30th November, 1970. He 
denied possession having been delivered 
to the decree holder. The executing court 
accepted the objection application hold- 
ing that the application for execution was 
time barred and that the judgment-deb- 
tor was never dispossessed from the suit 
land. The decree holder appealed to the 
District Judge who dismissed the appeal. 

3. Mrs. Malhotra, learned counsel for 
the decree-holder appellant contends that 
Section 31 of the Indian Limitation Act, 
1963 is not applicable and, therefore, the 
application for execution could not be 
dismissed as barred by time. At this stage 
Section 31 may be noticed. It reads thus: 

“Nothing in this Act shall,— 

(a) enable any suit, appeal or applica- 
tion to be instituted, preferred or made, 
for which the period of limitation pre- 
scribed by the Indian Limitation Act, 
1908, expired before the commencement 
of this Act: or 

(b) affect any suit, appeal or applica- 
tion instituted. preferred or made be- 
fore, and pending at such commenca~ 
ment.” 

4. It is plain that if the period of limi- 
tation prescribed by thè Indian Limita- 


_ tion Act, 1908 for execution of the decree 


in question had expired, it could not be 
revived. But Mrs. Malhotra’s contention 
is that the execution was governed by 
Section 48 of the Civil Procedure Code 
and not by the Indian Limitation Act. 
1908. 

- 5. Section 48 of the Civil Procedure 
Code, which has since been repealed by 
the Indian Limitation Act, 1963, was in 
the following terms: 

“48. (1) Where an application to ex- 
ecute a decree not being a decree grant- 
ing an injunction has been made, no order 
for the execution of the same decree shall 
be made upon any fresh application pre- 
sented after the expiration of twelve 
years from— 

(a) the date of the decree sought to be 
executed, or, 

- (b) where the decree or any subsequent 
order directs any payment of money or 
the delivery of any property to be made 
at a certain date or at recurring periods. 
the 
payment or delivery in respect of which 


the applicant seeks to execute the de- 
cree, i 

(2) Nothing in this section shall be 
deemed— 


(a) to preclude the Court from order- 
ing the execution of a decree . upon an 
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application presented after the expiration 
of the said term of twelve years, where 
the judgment debtor has, by fraud or 
force, prevented the execution of the de- 
cree at some ‘time within twelve years 
immediately before the date of the ap- 
plication; or 

(b) to limit or otherwise affect the op- 
eration of Article 183 of the First Sche- 
dule to the Indian Limitation Act, 1908.” 


6. Article 182 of the Indian Limitation 
Act, 1908, on which the argument of the 
learned counsel for the appellant is based, 
may also be noticed. It was in the follow- 
ing terms: : 


“For the execution of a decree or order 
of any Civil Court not provided for by 
Article 183 or by Section 48 of the Code 
of Civil Procedure, 1908. ; 
—Three years; or, where a certified copy 
of the decree or order has been register- 
ed, six years, 

(1) The date of the decree or order, or 

(2) (where there has been an appeal) 
the date of the final decree or order of 
the Appellate Court, or the withdrawal of 
the appeal, or 

(3) (where there has been a review of 
judgment) the date of the decision pass- 
ed on the review, or 


(4) (where the decree has been amend- 


ed) the date of amendment, or 


(5) (where the application next herein- 
after mentioned has been made) the date 
of the final order passed on an applica- 
tion made in accordance with law to the 
proper Court for execution or to take 
some step in aid of execution of the de- 
eree or order, or 

(6) (in respect of any amount, recover- 
ed by execution of the decree or order, 
which the decree-holder has been direct- 
ed to refund by a decree passed in a suit 
for such refund) the date of such last 
mentioned decree or, in the case of an 
appeal therefrom, the date of the final 
decree of the Appellate Court or of the 
withdrawal of the appeal, or 

(7) (where the application is to enforce 
any payment which the decree or order 
directs to be made at a certain date) such 
date.” 


7. Section 48 does not say when the, 


first application for execution should be 
made. It, however, prescribes an outside 
- limit of 12 years after which no fresh 
application for execution could be made 
or entertained unless the case: fell under 
sub-section (2). Thus this section does not 
help us to find out the period of limita- 
tion for filing the first application for 
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Code of Civil Procedure is not to super- 
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execution. It is Article 182 of the Indian) © 
Limitation Act, 1908; which prescribes the 
period of limitation for the first applica- 
tion for execution. It says that the first 
application must be moved within three 
years of the passing of the decree. In 
other words, if the first application is not 
made within that period, the application 
becomes barred by time and has to be 
dismissed as such. This proposition is not 
in doubt. The Supreme Court in Prem 
Lata Agarwal v. Lakshman Prasad Gupta, 
AIR 1970 SC 1525, observed thus: 


A the effect of Section 48 of the 
sede the law of limitation with regard to 
execution of decrees. The Limitation Act 
prescribes a period of limitation for ex- 
ecution of decrees. Section 48 of the Code 
of Civil Procedure dealt with the maxi- 
mum limit of time provided for execu- 
tion, but it did not prescribe the period 
within which each application for execu- 
tion was to be made. An application for 
execution was to be made within three 
years from any of the dates mentioned 


-in the third column of Article 182 of the 


Limitation Act, 1908. An application for 
execution of a decree would first have to 
satisfy Article 182 and it would also have 
to be found out as to whether Section 48 
of the Code of Civil Procedure operated 
as a further bar.” 

It may be noticed that this case related 
to a money decree. : 


8 Mrs. Malhotra relies on the follow- 
ing observations of the Supreme Court 
in Lalji Raja and Sons v. Firm Hansraj 
Nathu Ram, (1971) 1 SCC 721: (AIR 1971 
SC 974): . 

“The argument advanced on behalf of 
the judgment-debtors is that Section 48 
is a self-contained Code and the period 
prescribed therein is a bar and. not a 
period of limitation and hence the decree- 
holders cannot take the benefit of Sec- 
tion 14 (2). In -support of this argument 
reliance is placed on sub-section (2) (a) 
of Section 48 of the Code. That sub-sec- 
tion undoubtedly lends some support to 
the contention of the judgment-debtors. 
It indicates as to when the period pre- 
scribed under Section 48 (1) can be ex- 
tended, By implication it can be urged 
that the period prescribed under S. 48 (1) 
of the Code can only be extended under 
the circumstances mentioned in that 
clause and not otherwise. But in assess- 
ing the correctness of that contention we 
have to take into consideration clause (b) 
of sub-section (2) of Section 48 of ‘ ‘the 
Code’ as well as Articles 181 and 182, of 


4 


| with. costs, 
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Dwarkoo v: 
the Limitation Act,-1908. These provisions 
Clearly go to indicate that the period 


prescribed under Section 48 (1) of ‘the 


“Code’ is a period of limitation. This con- 


clusion of ours is strengthened by the 
subsequent history of the legislation. By 
the Limitation Act, 1963, Section 48° of 
‘the Code’ is deleted. Its place has now 
been taken by Article 136 of the Limita- 
tion Act of 1963.” a 


9. I am afraid, it -has no relevance to. = 


the question before me.. Section 14 (2) 
extends the. period of limitation and the 
operation of this section is not restricted 
to the period of limitation prescribed 
under the Indian Limitation Act. It is in 
this context that S. 48 of the Code came 
to be considered and it was held that it 
does prescribe a period. of limitation. In- 
deed there is no dispute about the fact 
that Section 48 does provide a period of 
limitation, But then this period of limita- 
tion lays down the outside limit. The ob- 


‘Iservations of the Supreme Court show 


that while considering the effect of Sec- 
tion 48, the effects of Articles 181 and 182 
of the Indian Limitation Act, 1908, had to 
be taken into consideration. 

10. Another contention of Mrs. Mal- 
hotra may also be noticed at this stage. 
She contends that subsequent applica- 
tions for execution could not be held as 
barred by time in view of Article 136 of 
the Indian Limitation Act, 1963. I do not 
find any force in this contention. I have 
already dealt with Section 31. Article 136 
cannot be used to revive the application 
which had become barred by time under 
the old Limitation Act. : 
`. 11. The Courts below, therefore, were 
justified in holding that the application 
for execution made by the decree-holder 
had become barred by time and the new 
Article 136 of the Indian Limitation Act, 
1963 was of no help to the decree-holder. 
The appeals are, therefore, . dismissed 


Appeals dismissed. 
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Smt. Dwarkoo and another, Appellants 
v. Union of India and others, Respon-' 
dents, - ; 

C. M. P. No. 1012 of 1980 im R. S. A. 
No. 160 of 1968, D/- 29-9-1980. 

Civil P. C. (5 of 1908), O. 22, R. 4-A (as 
inserted in 1976) — Death of one respon- 
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dent pending appeal — Person brought. 


on record as ‘legal representative, not 
claiming interest in estate of deceased — 
Deceased having no legal representative 
— Appeal can proceed under R. 4-A, 


Where during the pendency of an ap- 
peal one of the respondents died, and the 
person who was brought on record as 
the legal representative of the deceased 
respondent did not claim any interest in 
the estate of the deceased, and though 
there was a will’ none obtained any pro- 
bate or letters of administration of the 
will and even no mutation on that basis 
was ever entered, it was evident that de- 
ceased had no real legal representative 
and hence in view of .R..4-A the appeal 
could proceed in the absence of the per- 
son representing the estate of the deceas- 
ed respondent. _ (Paras 10, 11) 
Cases Referred: Chronological Paras 


AIR 1952 Orissa 312 

AIR 1951 Cal 228 

AIR 1930 Mad 930 . 

AIR 1929 Mad .482 7, 

(1900) 27 Ind App 216 (PC) 
Chhabil Dass, for Appellants; 

Singh, for Respondents. 


H. S. THAKUR, J.:—. The appellants/ 
petitioners have filed this application 
praying that the appeal be proceeded with 
and disposed of, without bringing on re- 
cord unknown legal representatives of 
the deceased Bardoo (previously respon- 
dent No. 9). i f 


2. The facts relevant to dispose of this 
petition may be briefly stated. Bardoo 
deceased was one of the respondents in 
this appeal. He is stated to have died on 
9th March, 1979. After the appellants 
came to: know about the death of Bardoo 
they filed an application (C.M.P. No. 728 
of 1979) for bringing his legal represen- 
tatives on record. Since there was a 
short delay in filing the application, an 
application No. C.M.P, 729/1979 was also 
filed by the appellants to condone the 
delay. Both the applications were allow- 
ed by this Court. By an order dated. 21st 
of August, 1979 Shri Sukh Dev alias Dev, 
was ordered to be brought on record, as 
the legal representative of the deceased. 
On 28th of May, 1980 Shri Arun Goel 
Advocate, appeared on behalf of Sukh 


Joyon 


Inder 


-Dev alias Dev, and made a statement that 


the deceased had disposed of his property 
by way of will in favour of some other 
person, and Sukh Dev has no interest in 
it. He further stated that the . person 
upon whom the property has devolved be 


-. brought on record and .that Sukh Dev 


e 
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was not interested in defending the ap- 
peal. On 17th June, 1980, when the appeal 
came up for hearing, a preliminary ob- 
jection was raised by Shri Inder Singh, 
learned counsel for the respondents, that 
a proper person has not been brought on 
record as legal representative of the de- 
ceased respondent. The learned counsel 
also contended that no steps were taken 
by the appellants to find out about the 
will, if any, and as to who was the legal 
representative of the deceased-respon- 
dent. 

3. Arguments were heard about the 
present legal representative not being 
the proper person, and the record being 
defective. On that account the question 
arose whether the appeal as a whole was 
to abate or had become incompetent? The 
arguments on appeal were also started by 
the learned counsel for the appellants. 
We, however, noticed that in case the 
‘preliminary objection was to prevail 
‘there was no use of hearing the parties 
‘on merits. The learned counsel for the 
appellants also asked for adjournment. 


4, The appellants filed the present ap- 
plication, and on 4th July, 1980, Shri 
Inder Singh, the learned counsel for the 
respondents, took time to file reply to 
the same. The reply was accordingly 
Bled. 


5. In the application, ‘It is stated on 
‘behalf of the appellants, that no doubt 
Bardoo died on 9th March, 1979, but no 
mutation of inheritance -has been record- 
‘ed nor any report has been made by any- 
‘body before the revenue authorities, re- 
lating to the death of Shri Bardoo and 
claiming the property as his heir, either 
‘by succession or by a will, as required 
‘under Section 35 of the Himachal Pra- 
desh Land Revenue Act. It was also stat- 
ed that no probate or letters of admin- 
istration to the will have been obtained 
or applied for by any person in any 
‘Court at Bilaspur. It was also contended 
that the appellant No. 2 had made full 
enquiries about the inheritance and it 
was found that Sukh Dev was the near- 
est heir of the deceased who was entitled 
to succeed to his estate and has even 
taken possession of the movable proper- 
ties of Bardoo deceased. It was also as- 
` serted that by an order dated 21st. of 
August, 1979 this Court has 
brought Shri Sukh Dev on record 
as the legal representative of the said 
deceased. It was also contended that 
the statement of Shri Arun Goel 
was vague regarding the making of a will 
by Bardoo, inasmuch as it was not indi- 


sell 
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cated by him, as to in whose favour the 
will had been executed. As such, accord- 
ing to the appellants, Shri Sukh Dev is 
the only legal representative of the de- 
ceased. In the reply filed on behalf of 
respondents 3 to 6 and 8, it has been con- 
tended that the appellants have not 
brought the legal representatives of de- 
ceased Bardoo on record and on that 
account the appeal had abated. It was 
also denied that Shri Sukh Dev had taken 
possession of movable and immovable 
properties of the deceased. respondent. 
The plea of will, having been executed 
by Bardoo deceased had been reiterated. 
Ultimately it was prayed on behalf of the 
said respondents that the appeal be dis- 
missed, as having been abated. . 


6, It may be relevant to refer to some 
of the documents which have been filed 
on behalf of the appellants, with this ap- 
plication. There is a report made by the 


Patwari of the area concerned, attesting 
that Bardoo had died but no 
mutation of inheritance had been 


entered. This report is dated 24th of 


_June, 1980. There is another report, dated 


23rd of June, 1980, that no report regard- 
ing the death of Bardoo had been made 
and that the same shall be entered after 
enquiry from the successors, if any, of 
the deceased. It is also indicated that till 
that date the property’ stands in the 
name of the deceased. Attested copy of 3 
will has been also filed but it is not clear 
as to when and by whom this copy has 
been obtained. . 

7. The question which falls for deter- 
mination in this application is whether 
the appeal has abated or not? As discuss- 
ed earlier above, the appellants took al 
possible steps to bring the legal repre- 
sentative of the deceased respondent on 
record. So much so that this Court by an 
order dated 21st of August, 1979 while 
deciding C.M.P. 728/79 ordered that Sukh 
Dev be brought on record as‘a legal re- 
presentative of the deceased. Shri Sukh 
Dev did not put his- appearance earlier 
but it was on 28th of May, 1980, , that 
Shri Arun Goel appeared on his behalf 
and stated that the deceased had disposed 
of his property by way of a will in favour 
of some other person and that Sukh Dev 
had no interest in it. It was not indicated 
in the statement as to when the will wag 
executed and who were the persons in 
whose favour the same was executed. 
Assuming that Shri Sukh Dev who is 
brought on record as the legal represen- 
tative of the deceased Bardoo, is not 
the real legal representative, and the 
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decree is passed against him what would 
be its effect on the decree. In Jagannath 
v. Tirthananda Das, (AIR 1952 Orissa 312) 
a Division Bench of that Court’ observed 
as follows: : ae Fy 


“The principle is that a person who is 


impleaded as the legal representative of 


another, which he is not, in execution of 
decree, sufficiently represents the estate 
with the result that an order passed 
against him is held to be binding upon 
the true representative though the latter 
was not a party to the same—See ‘Mal- 
karjan v. Narhari’, (1900) 27 Ind App 216 
(PC), So long as the decree-holder acts 
bona fide and takes care to ascertain that 
the person he proposes to implead is the 
de facto representative of the deceased 
judgment-debtor, the fact that that per- 
son subsequently turns out to be the 
wrong party will not affect the validity 
of the proceedings. 


Tf, in ignorance of the legal heir the 
decree-holder impleads a wrong person 
and the person having the real title does 
not intervene, the proceedings will be 
binding on the latter in the absence of 
any fraud or collusion. In a case where 
there are rival claimants to the estate of 
a deceased person, it is open to the de- 
. eree-holder to choose the person, who 
appears to have a prima facie title. The 
authorities on the subject are fully dis- 
cussed in ‘Sanna Govappa v. Rodda Sanna 
Govappa’, AIR 1929 Mad 482.” 

8. Similarly in Bibhuti Bhusan Roy, 
v. Narayan Ghose (AIR 1951 Cal 228) a 
Division Bench held as under: f 


“The Courts below have negatived that 
point made by the plaintiffs in the pre- 
sent suits by relying upon two decisions 
of the Madras High Court. The first deci- 
sion relied upon is Sanna Govappa v. 
Rodda Sanna Govappa, AIR 1929 Mad 
482: (120.1C 65) and the second decision 
relied upon by the Courts below is. the 
decision of the ‘same High Court 
.in Chaturbhujdoss Kushaldoss & 
Sons v. Rajamanicka Mudali, AIR 
1930 Mad 930: (129 IC 469). In 
both these decisions all the earlier. 
authorities on the subject have been care- 
fully reviewed, and it has. been held that 
if a plaintiff in good faith sues a person 
who appears to him to be the proper 
legal representative of the deceased deb- 
tor, and there is no fraud or collusion in 
the proceedings, then:a decree so obtain- 
ed is binding on the deceased’s estate 
whoever may be the actual legal repre- 
sentative; the -essential question to be 
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considered in such cases: is, whether the 
estate of the deceased person was suffi- 
ciently represented by the legal repre- 
sentative who had beem brought on the 
record.” 3 . $ 

9. We have, also noticed some deci- 
sions in which a contrary ivew, to the 
above view, has been taken. But iw the 
face of the amendments made in the 
Code of Civil Procedure, the provisions 
in the case of dormant respondents have. 
been liberalized, inasmuch as a new 
Rule 4-A has been introduced’ under 
Order XXH of the Code of Civil Proce- 
dure. It may be convenient to reproduce 
the said ‘Rule: i 


“4A. Procedure where there is no legal 
representative. (1) If, in any suit, it shall 
appear to the Court that any party who 
has died during the pendency of the suit 
has no legal representative, the Court 
may, on the application of any party to 
the suit, proceed in the absence of a per- 
son representing the estate of the deceas- 
ed person, or may by order appoint the 
Administrator-General, or an officer of 
the Court or such other person as it 
thinks fit to represent the estate of the 
deceased person for the purpose of the 
suit; and any judgment or order subse- 
quently given or made in the suit shal! 
bind ‘the estate of the deceased person to 
the same extent as he would have been 
bound if a personal representative of the 
deceased person had been a party to the 
suit, : 

(2) Before making an order under this 
rule the Court:— 

(a) may require notiee of the applica- 
tion for the order to be given to: such. (if 
any) of the persons having an interest in 
the estate of the deceased person as it 
thinks fit; and f 

(b) shall ascertain that the person pro- - 
posed to be appointed to represent the 
estate of the deceased person is willing 
to be so appointed and has no interest 
adverse to that of the deceased person.” 


10. There is no dispute that Bardoo 
died after coming into force of the latest 
amendments in the Code-of Civil Proce- 
dure, Even the order making Sukh Dev) 
as the legal representative of the deceas- 
ed was passed after these amendments. 
It is the case of Shri Sukh Dev that be| 
has no interest in the estate of the deceas-| 
ed. It is, however, not pointed out by him 
as to who are the real legal representa- 





tives of the deceased. The will, a copy) 
whereof, as referred to above, pes been 
produced, apparently: appears to have! 


32 H.P. 


been executed during the month of De- 
cember, 1965, and registered on 4th of 
January, 1966. The claimants on the basis 
of the said will have not taken any step, 
as contended in the application, to obtain 
any probate or letters of administration 
of the will, Even a mutation on that basis 
has not been entered. As such, it cannot 
be reasonably presumed that they may 
be interested in the estate of the deceas- 
ed. Accordingly, it can be inferred that 
there is no other real legal representa- 
tive of the deceased. Consequently we 
are of the view that the provisions of the 
aforesaid Rule 4-A of Order XXII can 
be applied to the facts of the case. 


11. Under the circumstances it is evi- 
.{dent that the deceased Bardoo, has no 
real legal representative and the appeal 
can proceed, in the absence of the person 
representing the estate. It is further held 
that the appeal has not abated. We are 
also of the view that no notice is requir- 
ed to be given to any person under sub- 
rule (2) (a) of Rule 4-A of Order XXII of 
the Code of Civil Procedure, as no rea- 
sonable basis exists for the same. 
12. For the foregoing reasons, the 
application filed by the appellants/peti- 


tioners is allowed, but with no orders as- 


to costs, - : 
Application allowed. 
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Suresh Kumar, Appellant v. 
Kumari, Respondent. 
C. M. P. No. 135 of 1980 in F.A.O. No. 
14 of 1980, D/- 10-9-1980. 


Civil P. C. (5 of 1908), O. 41, R. 27, 
S. 151 — Appeal arising out of divorce 
petition — Production of additional evi- 
dence — Application to get the parties 
medically examined — Non-production of 
medical evidence in trial court — Appel- 
lant failing to give satisfactory explana- 
tion — Application dismissed. ` 

Tt is a general principle that an appel- 
late Court would not travel outside the 


Sunita 


record of the lower Court and would not | 


also be inclined to allow additional evi- 
dence. At the same time, no doubt, an 
appellate Court has discretion to allow 
production of additional evidence but 
that discretion is circumscribed by the 
limitations specified in the rule. Addi- 
tional evidence’ cannot be allowed to be 
produced either for shaking the credit of 
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a witness or to allow a litigant to patch 
up the weak parts of his case. Similarly 
mere fact that certain evidence is import- 
ant is. not sufficient ground for adding 
that evidence in appeal. Thus where in 
an appeal arising out of a divorce petition 
on ground of pregnancy of the respon- 
dent at the time of marriage, an applica- 
tion under S. 151 read with O. 41, R. 27 
for medical examination of parties was 
made by the appellant, but he failed ta 
give satisfactory explanation for non- 
production of this medical evidence in 
trial Court, the application was liable to 
be dismissed. (Para 2) 

P. N. Nag, for Appellant; Inder Singh, 
for Respondent. 


ORDER:— The appellant-petitioner has 
filed this application under. Section 151 
read with Order 41, Rule 27 of the Code 
of Civil Procedure praying that he may 
be permitted to produce additional evi- 
dence in the case, It is stated in the ap- 
plication that due to his inadvertence the 
respondent and the petitioner could not 
be medically examined and as such the 
medical evidence so vital for determining 
the point in controversy, is not adduced. 
It is also stated that in case the respon- 
dent and the petitioner are medically 
examined, it would be clear that the re- 
spondent was pregnant at the time of 
marriage and that the petitioner-appel- 
lant has not indulged in sexual inter- 
course up-till now. The application is sup- 
ported by an affidavit. ` l 

In reply to the application, the respon- 
dent, inter alia, has stated that the appel- 
lant under the garb of the present appli- 
cation cannot be permitted to fill in the 
gap and lacuna in the case. It is further 
submitted that in case the application is 
allowed, it will amount to the abuse - of 
the process of law and would cause great 
harassment to the respondent. At the 
same time, it is contended that the appli- 
cation is not maintainable since no ground 
has been made to invoke the provisions 
of Order 41, Rule 27 of the Code of Civil . 
Procedure. It is also submitted that the 
application is belated. The respondent 
has also repudiated the allegations of the 
petitioner-appellant on facts. It has been 


specifically pointed out by the respon- 
dent that at no point of time she had 
refused from being medically examined 


and that the plea of inadvertence is 
totally incorrect, dishonest and an after- 
thought and that in case the appellant 
genuinely desired to get the respondent 
medically examined, he would have ap- 
proached the trial court for the purpose. 
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The allegations made in the application. 
by the petitioner are stated to be malici- 
ous and scandalous, by the respondent. 
The reply filed by the respondent is also 
supported by an affidavit. 


2. The appellant-petitioner filed a pe 
tition under Section 13 of the Hindu Mar- 
riage Act for. dissolution of marriage by 
a decree of divorce and in the alternative 
for annulment of marriage under Sec- 
tion 12 of the Act, during the month of 
July, 1977. Evidence was produced by 
both the parties in support of their re- 
spective contentions. The learned Dis- 
trict Judge, Kangra Division at Dharam- 
sala, dismissed the petition on 29th De- 
cember, 1979. The petitioner appellant 
had not filed any application to have the 
parties medically examined, as is request- 
ed now. The question that arises for de- 
termination in this petition is whether 
the appellant-petitioner can invoke the 
provisions of Order 41, Rule 27 of the 
Code of Civil Procedure. The appeal was 
‘filed in this Court by the end of Febru- 
ary 1980 and along with the appeal this 
application was also filed. The provisions 
contained in Order 41, Rule 27 may be 
reproduced for a ready reference:— 


“97, (1) The parties to an appeal shall 
not be entitled to produce additional evi- 
dence, whether oral or documentary, in 
the Appellate Court. But if: 

(a) The court from whose decree the 
appeal is preferred has refused to admit 
evidence which ought to have been ad- 
mitted, or 

(aa) the party seeking to produce addi- 
tional evidence, establishes that notwith- 
standing the exercise of due diligence, 
such evidence was not within his know- 
ledge or could not, after the exercise of 
due diligence, be produced by him at the 
time when the decree appealed against 
was passed, or, 

(b) The appellate court requires any 
document to be produced or any witness 
to be examined to enable it to pronounce 
judgment, or for any other substantial 
cause, 

_ The Appellate Court may allow such evi- 


Suresh v. 


dence or document to be produced, or 
witness to be examined. 
. (2) Wherever additional evidence is 


allowed to be produced by an Appellate 
Court, the court shall record the reason 
for its admission.” 

. It is conceded by the learned counsel for 
the petitioner that the case of the peti- 
tioner does not fall either under clause 
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-given satisfactory reasons 
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(a) or (aa) of sub-rule (1) of Rule 27. Tt 
is, however, contended that the applica- 
tion can be allowed under clause (b) of 
sub-rule (1) of Rule 27 (Order 41) on the 
ground of “or for any other substantial 
cause”. It is the general principle that 
an Appellate Court would not travel out- 
side the record of the lower court and 
would not also be inclined to allow addi- 
tional evidence. At the same time, no 
doubt, an Appellate Court has the discre- 
tion to allow the production of additional 
evidence but that discretion is circum- 
scribed by the limitation specified in the 
rule reproduced above. It is presumed 
that the words “for any other substan- 
tial cause” is to be read with the word 
“requires” in the beginning of the sen- 
tence, and it is only “whether for any 
other substantial cause the Appellate 
Court requires additional evidence”, 


Additional evidence cannot be allowed 
to be produced solely for shaking the 
credit of a witness. At the same time, the! 
provisions of the rule are not intended; 
to allow a litigant who has been unsuc-, 
cessful in the lower court to patch up the! 
weak parts of his case and to fill up the’ 
omission in the Court of ‘Appeal. Sim- 
larly, the mere fact that certain evi- 
dence is important, is not itself a suffi-| 
cient ground for admitting that evidence: 
in appeal. It appears that due to the ob- 
servations made by the trial court that 
the petitioner did not take any step to get 
the respondent medically examined, he 
has filed this application. He has not 
for the noù- 
production of such an evidence in the 
trial court. Bearing the aforesaid princi- 
ples in mind, I am of the view that there 
is no legal ground to allow this applica- 
tion. 


Sunita 





It may be pointed out that a period of 
more than three years has elapsed since 
the respondent, according to the appel- 


- lant, had delivered a dead child. If the 


parties are to be medically examined 
now, for the purpose stated by the ap- 
pellant, it is not certain as to what would 
be the value of the opinion that may be 
expressed by the medical expert. At the 
same time, at the most, that would be an 
opinion, The appellant besides others, 
has also examined certain eye-witnesses 
in support of his allegation. Of ‘course, 
the entire evidence on record shall be 
appraised and considered by the appel- 
late court, at the time of hearing the 
appeal. 
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3. For the foregoing reasons, the ap- 
plication is dismissed. The parties are, 
however, left to bear their own costs, 


Application dismissed, 
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T. R. HANDA AND V. P. GUPTA, JJ. 
State of Himachal Pradesh, etc., Ap- 
pellants v. Dhuru Ram, etc, Respon- 
dents. ` f 
R. F. A. Nos, 644 of 1978; 147, 481 and 
442 of 1977, D/- 25-7-1980. 


Civil P. C. (5 of 1908), S. 153 — Appeal - 


against dead person — Names of legal re- 
presentatives of deceased can be implead- 
ed by amending the cause title of the 
appeal, 

Appellate court has authority to allow 
the appellant to implead the legal repre- 
sentatives of the deceased respondent who 
is dead at the time of filing the appeal by 
-permitting him to amend the appeal. 
However, the appeal against the added 
parties will be deemed to have been filed 
on the day when such application for 
seeking permission to amend the cause 
title of the appeal is filed. It will be for 
the appellate court to see as to whether 


the said appeal is. to be treated as having, 


been filed within time and as to whether 
there is sufficient cause for condoning the 
delay in filing the appeal. AIR 1925 Mad 
1210 (FB); AIR 1962 Mys 44, AIR 1972 
Manipur 3 and AIR 1976 Raj 65, Rel. on. 


(Para 11) 
Cáses Referred: Chronological Paras 
AIR 1976 Raj 65 10 
ATR 1972 Manipur 3 10 
ATR 1962 Mys 44 10 
AIR 1925 Mad 1210 (FB) 10 


Inder Singh, Advocate General, for 
Appellants; O. P. Sharma and Kedarish< 
war, for Respondents. 


V. P. GUPTA, J.:— The facts in all 
these regular first appeals are practically 
the same. To appreciate the points in con- 
troversy, we are giving briefly the facts 
of R.F.A. No. 644 of 1978 for the purposes 
of this reference only. 


2. On an application of Dhuru Ram 
respondent, a reference was made under 
S. 18 of the Land Acquisition Act by the 
Land Acquisition Officer to the District 
Judge, Kangra at Dharamsala. This refer- 
ance was decided by the Additional Dis- 
trict Judge, Kangra at Dharamsala, on 
25th June, 1977, and the award was an- 
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State v, Dhuru Ram 
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nounced in favour of Dhuru Ram claim- 
a -respondent. 


‘The State of Himachal Pradesh 
Pie aggrieved from the decision of 
the Additional District Judge, by which 
the amount of compensation had been 
enhanced, filed this appeal, being R. F. A. 
No. 644 of 1978. when the notice of appeal 
was sent to the respondent, a' report wag 
received to the effect that the re- 
spondent shown in the cause title of the 
appeal had died. | 


4. Upon receipt ‘of this report, the 
appellant filed an application under O, 
22 R. 9. read with O. 22, R. 4 and S. 151 
of the Civil P. C.: i (hereinafter shortly 
referred to as the Code), and S. 5 of the 
Indian Limitation Act for allowing the 
appellant to bring on record the legal re- 
presentatives of the ‘deceased respondent, 
In the said application, the appellant had 
stated that the death of respondent was 
not known to the appellant and that the 
respondent having become an oustee from 
the Pong Dam, the whereabouts of the 
respondent could not be ascertained. It 
was further asserted that the oustees 
have settled at differént places and, there- 
fore, in ignorance of:the death of the re- 
spondent, the deceased respondent was 
shown as a party and: that the death of 
the respondent came tothe knowledge of 
the appellant for thé first time when a 
report on the summons ‘was received to 
the effect that the respondent is dead. 

5. From the application, it is apparent 
that Dhuru Ram had died on 13th July, 
1977. The appeal was filed in the High 
Court on 19th July, 1978, ie. the appeal 
against Dhuru Ram was filed when he 
had already died. 

6. In short, the admitted facts are 
that at the time of announcement of the 


award, the respondent (Dhuru Ram) was 


alive, but at the time of the filing of the 
appeal the said Dhuru’ Ram was dead and 
in the appeal the deceased, Dhuru Ram, 
had been shown as a respondent. 


7. The learned Advocate-General has 
contended that when ‘an appeal is filed 
against a dead person then such an appeal 
is not a nullity and that the court has 
ample powers to allow the appellant to 
implead the legal representatives ‘of the 
deceased respondents in the appeal by 
allowing him to amend the cause title of 
the appeal and for this proposition of law, 
he relied on S. 153 of the Code. 


8. The learned counsel for the propos- 
ed legal representatives, to whom the 
notice of the application had been issued, 
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contended that the appeal against a dead 

person is a nullity and that there is no 

proper appeal before the court in the eye 

of law, and as such the court has no jur- 
isdiction to allow amendment of the 

cause title of the appeal and the court as 

a consequence cannot allow the legal re- 

presentatives of the deceased to be made 

parties in the appeal. 

9. We have carefully considered the 
contentions of the learned counsel for 
both the parties and have gone through 
the relevant provisions of law for the 
purposes of deciding this reference. 

S. 153 of the Code reads as follows; 


“153. The Court may at any time, and 
on such terms as to costs or otherwise 
as it may think fit, amend any defect or 
error in any proceeding in a suit; and all 
necessary amendments shall be made for 
the purpose of determining the real ques- 
tion or issue raised by or depending on 
such proceeding.” 

It is true that there cannot be a valid. 
appeal against a dead person and when 
the appeal is filed against a person who 
is, dead, then it can safely be said that 
the appeal as filed is incompetent or 
that the appeal has been filed against a 
. Wrong person (named as a respondent). 
In the case of appeals it is the admitted 
proposition of law, that even after the 
expiry of the period of limitation the 
appellant has a right to file the appeal 
and the court has ample powers under 
S. 5 of the Limitation Act to condone the 


delay in the filing of the ap- 
peal and to extend the period 
of limitation for filing the appeal 


provided there is sufficient cause shown 
for condoning the delay or for extension 
of the period of limitation. There is also 
no dispute that if an appeal filed against 
a wrong person or against no person is 
dismissed as being incompetent then too 
a fresh appeal can be filed by the appel- 
lant against proper persons, ie, by im- 
pleading the proper parties even after the 
expiry of limitation and the appellant is 
at liberty to seek the condonation of de- 
lay or extension of time and if such de- 
lay is condoned or limitation extended 
then the appeal will be treated to be 
within time and properly constituted. In 
view of this admitted proposition of law 
it can safely be said that although the 
appeal as filed against a dead respondent 
is incompetent yet the appellant has a 
right to file a fresh appeal, if the circum- 
stances of the case otherwise permit him 
to do so. In the light of this legal posi- 
tion it has to be seen ag to whether the 
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appeal which is originally incompetent 
against a dead person can be allowed to 
be amended by impleading the names of 
the legal representatives of the deceased 
respondent or not. - 

10. We have been referred to the au- 
thorities, (Adusumilli) Gopalakrishnayya 
v.. Adivi Lakshmana Rao (AIR 1925 Mad 
1210), Doddamallappa Channabasappa 
Kari v. Gangappa Shiddappa Gulganji 
(AIR 1962 Mys 44), Henjangam Kuki v. 
Taichung Tangkhul (AIR 1972 Manipur 
3), and Ramjeewan v. Chand Mohammad 
(AIR 1976 Raj 65). In all these auth- 
orities it has been held that under S. 153 
of the Code the Court has powers to per 
mit the cause title of the appeal to be 
amended by allowing the appellant to im- 
plead-the legal representatives of the 
deceased respondent in place of the de- 
ceased respondent and this procedure will 


` save the appellant from paying the court- 


fees twice over for the same matter. Such 
a defect or error in the proceedings can 


‘be removed by allowing the appellant to 


amend the cause title of the appeal. We 
are also of the opinion that the interpre- 
tation of S. 153 of the Code and the view 
taken by the High Courts of Madras, My- 
sore, Manipur and Rajasthan in the above 
quoted authorities is correct. It will, 
however, be treated that the appeal will 
be deemed to be filed against the legal 
representatives of the deceased respon- 
dent on the day when such amendment 
application is filled and thereafter it will 
be for the appellant to show that there 
was a sufficient cause for condoning delay 
in filing the appeal and the appellant will 
be at liberty to bring his case under S. 5 
of the Indian Limitation Act, 

il. In view of the above discussion, 
we hold that the appellate court has au- 
thority to allow the appellant to implead 
the legal representatives of the deceased 
respondent who was dead at the time of 
filing the appeal by permitting him | 
amend the appeal. The appeal against the 
added parties will be deemed to have 
been filed on the day when such applica- 
tion for seeking permission to amend the 
cause title of the appeal is filed, It will bel 
for the appellate court to see as to whe-| 
ther the said appeal is to be treated asi 
having been filed within time, and as =| 











whether there is sufficient cause for con- 
doning the delay in filing the appeal. The 
question referred to us is, therefore, an-| 
swered accordingly. 

12. After having answered the refer- 
ence, we find that R. F. As. 644 of 1978, 
147 and 481 of 1977 are to be disposed of 
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by a single Judge and as such these ap- 
peals be now put up before the learned 
single Judge for disposal of application 
filed under O. 22, R. 9 and O. 22, R. 4 read 
with S. 151 of the Code and under Sec. 5 
of the Indian Limitation Act in accord- 
ance with law. 


13. R.F.A, 442 of 1977 is to be heard 
and disposed of by a Division Bench and 
as such the same be listed for disposal of 
C. M. Ps. 1221 and 1222 of 1978 before 
the Division Bench in 
law. : 


Answered accordingly, 
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Kanwar Hari Bhushan Singh, etc., Pe- 
titioners v. The Financial Commissioner,” 
Himachal Pradesh, Simla, Respondent. 


C.M.P. (M) Nos. 9 and 10 of 1976, D/- 
10-4-1980. 


(A) Constitution of India, Art. 226 — 
Natural justice principles apply unless 
expressly or impliedly barred by the sta- 
tute — Power of revision under S. 20 (3) 
Himachal Pradesh Ceiling on Land Hold- 
ings Act held did not bar — Reasoning 
that the person affected could have no- 
thing to say held was not proper. 


“The principles of natural justice 
should be read into a statute unless these 
are expressly or impliedly taken away by 
the statute. These require that before 
any right of a person is taken away he 
should be afforded an opportunity of be- 
ing heard.” Merely because sub-sec. (3) 
of S. 20 Himachal Pradesh Ceiling on 
Land Holdings Act confers a suo motu 
power of revision on the Financial Com- 
missioner it does not mean that while 
exercising the power he can take away 
the rights of a person without affording 
the latter an opportunity of being heard. 
It was also observed that there are pro- 
_ visions in that Act and Rules requiring 
the giving of such opportunity. Non- 
affording of the opportunity of being 
heard cannot be justified on the ground 
that the person can have or has nothing 
to say in the matter. AIR 1971 SC 40, FolL 

(Paras 7 to 9 & 15) 


(B) Constitution of India, Art. 226 — 
Order bad for want of opportunity of be- 
ing heard ought to be set aside — Under- 
EX/GX/C579/80/TVN | 





accordance with .- 


ALR. 


taking to afford opportunity should not 
normally result in allowing the order to 
continue, 

Just because the statutory authority 
undertook to afford opportunity of being 
heard during the hearing of Writ Peti- 
tion challenging the order for non-afford- 
ing of opportunity of being heard tha 
court ought not to abstain from setting 
aside the order. AIR 1978 SC 597, Dist. 

(Paras 11, 14 & 15) 
Cases Referred: Chronological Paras 
AIR 1978 SC 597: (1978) 1 SCC 248 


10, 12 
AIR 1971 SC 40: 1971 Lab IC 8 7 
AIR 1968 SC 612 9 


Miss Kamlesh Sharma, for Petitioners; 
Inder Singh, Advocate General, for Re- 
spondents, 

ORDER:— This judgment will dispose 
of C.M.P. (M) Nos, 9 and 10 of 1976 since 


common questions of law have been 
raised. 
2. The facts are similar though they 


differ in details. I will notice the facts, in 
brief, of C.M.P. (M) No, 9 of 1976. 


3. The Himachal Pradesh Ceiling on 
Land Holdings Act, 1972 (referred to as 
the Act) came into force on 28th July, 
1973. Permissible area of land which a 
person can hold in any capacity is laid 
down by S. 4. S. 5 lists the lands ex- 
empted from the operation of this Act. 
S. 6 prohibits persons from holding land 
in excess of the permissible area. S. 8 
enjoins upon a person holding more than 
the permissible area of land to furnish to 
the Collector particulars of all his lands 
in the prescribed form. He is also requir- 
ed to inform the Collector the selection 
of land which he desires to retain. S. 10 
requires the Collector to prepare a draft 
statement in the manner prescribed. This 
has to be published and a copy of the 
same has to be served on the person or 
persons concerned. Objections can be 
raised within 30 days of the service. The 
Collector is required to consider the ob- 
jections after affording the objectors an 
opportunity of being heard. By S. 11 the 
surplus area has been vested in the State 
Government. This section further lays 
down that “all rights, title and interests 
(including the contingent interest, if any) 
recognised by any law, custom or usage 
for the time being in force, of all persons 
in such area shall stand extinguished and 
such rights, title and interests shall vest 
in the State Government free from any 
encumbrance”, S., 12 empowers the Col- 
lector to take possession of the surplus 
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area, S. 14 lays down the principles. for 


determination and payment of amount by” 


the Collector. Sub-sec. (4) gives a right 
to an owner “to harvest the crop stand- 


ing on the surplus area.” S, 20 provides | 


for appeal, review and revision. Sub- 
sec. (3), with which we are presently con- 
cerned, reads thus:— 

"(3) Notwithstanding anything con- 
tained in the foregoing sub-sections, the 
Financial Commissioner may at any time 


“call for the record of any proceedings or 


order of any authority subordinate to 


him for the purpose of satisfying himself . 


as to the legality or propriety of such 
proceedings or order, and may pass such 
order in relation thereto as he may deem 


fit.” 


4. Shri Hari Bhushan Singh, peti- 
tioner, was holding surplus land in terms 
of the Act. Necessary preliminaries were 
duly gone through. The Collector by his 
order dated 30th Feb. 1975 declared lands 
mentioned in the order as. surplus area 
vesting in the Government free from all 
encumbrances. He, however, also order- 
ed “the assessee shall be entitled to re- 
move the trees from his jungles as mark- 
ed to him silviculturally by the Forest 
Department within 6 months {70m to- 
day. ” 

5. The Financial Commissioner during 
his tour of the area came across orders 
passed by the Collector in 
two cases, He called for the 
records and after perusing the same he 
decided to set them aside. He wrote a rea- 
soned order dated 31st July, 1975 and 
held that the Collector’s order “to remove 
the trees from~the area rendered as sur- 
plus is wrong. The Collector has exercis- 
ed jurisdiction not vested in him by law. 
It is a fit case where a revisional power 
should be exercised”. And the Financial 


. Cotnmissioner proceeded to set aside the 


orders without affording to the petition- 
ers any opportunity of being heard. 
These petitions under Art. 227 of the Con- 
stitution challenge the orders of the Fi- 
nancial Commissioner. 


6. The first question which arises for 


determination is whether sub-sec, (3) of- 


S. 20 of the Act does not enjoin a duty 
on the Financial Commissioner of afford- 
ing to the affected persons an opportunity 
of being heard before the Collector's 
orders are in any manner modified or 
changed to the disadvantage of any per- 
son. 

7. By now it is well settled that the 
yPrinciples of natural justice should be 
jread into a statute unless these are 
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expressly or impliedly taken away by the 
statute. These require that before any 
right of a person is taken ‘away he should 
be afforded an opportunity of . bein 
heard. The Supreme Court in Union o 
India v. J. N. Sinha, AIR 1971 SC 40 (41) 
observed: 


“Whether the exercise of a power con- 
ferred should be made in accordance 
with any of the principles of natural jus- 
tice or not depends on the express words 
ofthe provision conferring the power, 
the nature of the power conferred, the 
purpose for which it is conferred and the 
effect of the exercise of that power.” 


8. Sub-sec. (3) of Sec. 20 of the Act 
no doubt confers a power of revision on 
the Financial Commissioner which he can 
exercise suo motu. But then it does not 
mean that he can, while exercising thi 
power, take away the rights of a person 
without affording the latter an opportu- 
nity of being heard. 


9. It is contended by the learned Ad- 
vocate General that I must look into the 
facts of this case and if, after perusing 
the language used in the Act, the reasons 
given by the Financial Commissioner as 
well as the decision of the Supreme Court 
in Divisional Forest Officer v. Daut, AIR 
1968 SC 612. I come ‘to the conclusion 
that. the petitioners had no right to the 
trees then I should uphold the orders 
passed by the Financial Commissioner 
and should refuse the petitioners oppor- 
tunity of being heard. I am afraid I can- 
not agree. The right of being heard is so 
important that one should not try t 
imagine or fathom the reasons which a 
person may advance or what he may like 
to say. It will be a sad day indeed when 
we can foreclose a person and refuse him 
a hearing’ only on the ground that w 









nity, he may in fact not advance any 
reason or may not even utilise the oppor- 


tunity and a person not being in a posi- 
tion to say anything against a proposed 
order. In the instant case the petitioner 
want to canvass that the trees are their 
crops which they are entitled to cut under 
sub-sec. (4) of S. 14. It will be for the 
Financial Commissioner to decide whe- 
ther the petitioners’ sontentions are t 
be upheld or rejected. 


16. Now the learned: Advocate Gen- 
eral makes a statement that the petition- 
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ers will be. given an opportunity of being 
heard by the Financial Commissioner. 
After making the statement it is suggest- 
ed that I should not set aside the impugn- 
ed order. The reason given is that the im- 
Pugned order was passed more than four 
and a half years ago and in the mean- 
time it is possible that the trees in ques- 
tion might have been even allotted to 
some one or might have actually been cut 
and removed, In this connection reliance 
is placed on (1978) 1 SCC 248: (AIR 1978 
SC 597); Mrs. Maneka Gandhi v. Union 
of India. 


11. I-find no reason for not setting 
aside the impugned order. In my opinion, 
this order must be set aside to show at 
least to the petitioners that the Financial 
Commissioner is sitting with an open 
mind and is not bound with the view he 
has already taken’ Moreover, I see no 
legal impediment in setting aside the 
impugned orders which have been found 
to be illegal. Of course, if after hearing 
the petitioners the Financial Commission- 
er reaches the same conclision which 
he has already reached, he will be free 
to pass a similar order. But by not setting 
aside the orders there is likelihood of an 
impression being created that this court 
found the orders -valid and that that was 
the reason for not setting them aside. 


12. In the case of Maneka Gandhi, 
(AIR 1978 SC 597), it is true, that the 
Supreme Court in its wisdom decided not 
to set aside the impugned order. But then 
the Supreme Court did not proceed to 
lay down the law that the impugned 
orders suffering from the vice of not hav- 
ing been made after granting opportunity 
to the affected parties of being heard, 
shall not be set aside. On the other hand, 
I find that the order of the Full Court 
was not to pass any formal order since 
the court decided that it was not neces- 
sary to formally interfere with the im- 
pugned order. What is binding on me is 
the law laid down by the Supreme Court 
and not the decision on facts given in the 
circumstances of any particular case. It 
appears to me that in the facts of the 
case of- Maneka Gandhi the Supreme 
Court was satisfied to adopt a particular 
course. However, by no stretch of imagi- 
nation it can be contended that this is 
the course which henceforth must be 
followed. If I am wrong, of course, I will 
like to be corrected by a further decision 
of the Supreme Court on this point. 


13. Miss Sharma, learned counsel for 
the petitioners, has drawn my attention 
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to various provisiohs of the law to sup- 
port her contention that the Act, instead 
of taking away the principles of natural 
justice, has expressly conferred on the 
petitioners the right of being heard. In 
this connection S. 23 of the Act is refer- 
red to. It lays down that the procedure 
to be followed by the officers under this 
Act will be the procedure which may be 
prescribed. The rules framed under this 
Act lay down the procedure in Rule 18, 


-This rule requires the officers to “observe 


the procedure as prescribed for revenue 
officers in the tenancy laws for the time 


` being in force in the Himachal Pradesh.” 


The tenancy law which was prevalent at 
the time when this Act. came into force 
was Abolition of Big Landed Estates and 
Land Reforms Act, 1953. Thereafter the 
Himachal Pradesh Tenancy and Land Re- 
forms Act, 1972 (Act No. 8 of 1974) came 
into force on 21st February, 1974. Now 
under the former, Section 118 confers 
powers on the Financial Commissioner 
of revision. Similar: powers are conferred ` 
on the Financial Commissioner by Sec- 
tion 65 of the latter Act. Both the Sec- 
tions are pari materia, It, therefore, does 
not matter whether' reference is made tå 
one.or the other. The relevant provision 
for our purpose is sub-section (5) which 
runs thus: 


“(5) If, after examining the record, the 
Financial Commissioner is of the opinion 
that it is expedientito interfere with the 
proceedings or the order or decree on any 
ground on which the High Court in the 
exercise of its revisional jurisdiction may, 
under the law for the time being in force, 
interfere with the | proceedings or an 
order or decree of d civil court, he shall 
fix a day for hearing the case and may on 
that or any subsequent day to which he 
may adjourn the hearing or which he 
may appoint in this behalf, pass such 
order as he thinks fit in the case.” 

14. It is obvious: that the Financial 
Commissioner is required to fix a date 
for hearing of the case. The purpose .of 
fixing the date is to give an opportunity’ 
to the affected party of being heard. It, 
therefore, cannot be contended that th 
right of being heard has been impliedly 
taken away by the Himachal Pradesh 
Ceiling on Land Holdings Act. 

15. I would, therefore, allow the two 
petitions, set aside the impugned orders, 
remand the cases to the Financial Com- 
missioner directing him to afford oppor- 
tunity to the petitioners before exercising 
his revisional powers under S. 20 (3) o 
the Act. No orders as to costs, 
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16. At this stage the learned Advo- 
cate General submits that the . parties 
should be directed to appear before the 
Financial Commissioner and in the mean- 
time the parties shall not remove the 
trees in question. The parties are direct- 
ed to appear before the Financial Com- 
missioner on 5th May, 1980, and not to 
remove any of the trees in question. 


Petitions allowed. 
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V. D. MISRA, C. J. AND 
H. S. THAKUR, J. 


T. C. Kanwar, Petitioner v. The Hima- 
chal Pradesh University, Simla and an- 
other, Respondents. 


C. W. P. No. 167 of 1980, D/- 1-12-1980. 


(A) Himachal Pradesh University Act 
(17 of 1970), Ss. 22 and 39 — First . Sta- 
tutes— Statute No, 12, CI. (1), sub-cl. (xii) 
Note 2 Proviso — Proviso added to Note 
2 resulting in addition of disqualification 
— Academic Council not heard on matter 
— It is invalid. 

Before the addition of the proviso there 
was no restriction on persons falling in 
various categories referred to in sub- 
clause (xii) for seeking the membership 
of the Academic Council. It is true that 
the strength of the teachers teaching sub- 
jects assigned to Arts Faculty remains un- 
disturbed. It is also true that the strength 
of teachers falling under the category of 
those who have been teaching for more 
than 10 years and those with less than 
10 years service also remains unaffected. 
But what has happened is that the un- 
restricted right given by the First Sta- 
tutes to the persons falling in those cate- 
gories for seeking election to the Acade- 
mic Council has been taken away. Though 
the impugned proviso has not affected 
the number, it has affected the quality. 
Whereas a teacher with more than 10 
years service to his credit could be a 
member of the Academic Council for the 
successive terms, he will not be allowed 
to be a member in the following term 
in case he is already a member. The dit- 
ference is subtle but very important. It 
is not correct to say that as long as com- 
position and strength remains the same, 
a change in the qualification of a mem- 
ber does not affect the constitution. 
Every change in the qualification of a 
member seriously affects the constitution 
of the Academic Council, Adding a dis- 
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qualification affects the qualification of 
a member. The impugned proviso does 
affect the constitution of the Academic 
Council. Before bringing in any amend- 
ment in the First Statutes which affects, 
inter alia, the constitution of the Acade- 
mic Council, it was the duty of the Ex- 
ecutive Council to give an opportunity to 
the Academic Council to express its 
opinion on the proposal. The Executive 
Council has failed to do so and hence the 
impugned proviso is ultra vires. 
(Paras 14, 15) 
(B) Constitution of India, Art. 226 — 
Himachal Pradesh University Act (17 of 
1970), Ss. 39 and 45 — Election to body of 
University — Right of petitioner affected 
by amendment of Statute — Petitioner 
can approach High Court for relief — 
Remedy under S. 45 or an election peti- 
tion are not adequate alternative reme- 
dies, (Paras 18, 19) 
(C) Himachal Pradesh University Act 
(17 of 1970), S. 39, First Statute No. 12, 
CL. (1), sub-cl. (xii), Note 2 Proviso {as 
added) —- Petitioner taking part in elec- 
tion without challenging amendment — 
He is not estopped from challenging vires 
of amendment subsequently. 


The vires of a law can be challenged 
only at a stage when the law affects a 
person adversely. As long as a person 
is not adversely affected by the law, he 
has no right to challenge it, Therefore it 
could not be contended that the petition- 
er is estopped from challenging the vires 
of the impugned proviso because he has 
taken part in the election without chal- 
lenging the amendment. AIR 1980 SC 
1612, Applied. (Para 20) 
Cases Referred: Chronological Paras 
ATR 1980 SC 1612: (1980) 4 SCC 211 20 


Miss Kamlesh Sharma, for Petitioner; 
P. N. Nag, for Respondents. 

V. D. MISRA, C. J.:— Shri T. C. Kan- 
war, petitioner, is a Lecturer in English, 
Government College, Una. He had enter- 
ed service sometime in 1968. He was a 
member of the Academic Council of the 
University of Himachal Pradesh (refer- 
red to as the University) for a term of 
two years from 8-1-1977 to 7-11-1979. He 
had contested the election to the mem- 
bership of Academic Council as a repre- 
sentative of the teachers of the affiliated 
Colleges including the Colleges mention- 
ed by the University. He is teaching in 
the Arts Faculty. 

2. The University announced a sche- 
dule for election of teachers of Colleges | 
to the Academic Council and the Court, . 
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Nomination papers were required to be 
filed by 10th September, 1980. The scru- 
tiny of the nomination papers was sche- 
duled for 11th September, 1980 and the 
withdrawal of nomination papers was 
allowed up to 3 P. M. of 16th September, 
1980. The election, if necessary, was to 
be held on 24th September, 1980. 

3. The petitioner filed his nomination 
papers for Academic Council as well as 
for the Court. After scrutiny, his nomi- 
nation papers were found in order (An- 
nexure P-1). After the time for with- 
drawal was over, the petitioner was the 
only candidate left in the field for Aca- 
demic Council and the Court in respect of 
teachers of Arts Faculty with more than 
10 years service, His candidature, how- 
ever, for Academic Council was cancelled 
because of note (2) below Statute 12 (1) 
(xii) to the First Statutes. We will pre- 
‘sently notice it in detail. However, he 
was declared elected for the Court (An- 
nexure P-2), The petitioner came te 
Simla on 21st September, 1980 and en- 
quired why his name has been cancelled 
for the election to the Academic Council. 
It may be recalled at this stage that if 
his name was not cancelled he was to 
have been declared elected since he was 
the only candidate. The petitioner was in- 
formed that his result even in respect of 
membership of the Court has also been 
cancelled. However, nothing was convey- 
ed to the petitioner in writing in respect 
of the said cancellation. The petitioner 
now challenges the cancellation of his 
candidature for Academic Council and 
the result of the (election to) Court by 
this writ petition. 

4, The case of the University is that 
the petitioner could not contest elections 
to the Court as well as to the Academic 
_ Council in view of the amendment made 
in note (2) below Statute 12 (1) (xii), The 
petitioner contends that the said amend- 
ment is ultra vires and void ab initio. 


5. We may now notice the relevant 
provisions of law governing the Univer- 
sity, and the powers of amendment of the 
Statutes. The Himachal Pradesh Univer- 
sity Act, 1970 (referred to as the Act) and 
First Statutes of Himachal Pradesh Uni- 
versity, 1970 came into force in July, 
1970. The Act lays down, amongst others, 
the authorities of the University (S. 18), 


the constitution and powers of the Aca- f 


demic Council (Section 22), and the pro- 
cedure for the amendment of the Sta- 
tutes (Section 39). The Academic Council 
is one of the authorities of the Univer- 
sity. 
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6. Section 22 reads: 

"22. Academic Council:— (1) The Aca- 
demic Council shall be the academic 
body of the University, 

(2) The constitution of the Academic 
Council and the term of office of its mem- 
bers shall be as laid down in the Statutes, 

(3) The Academic Council shall, subject 
to the provisions of this Act, the Sta- 
tutes and the Ordinances, have the con- 
trol and general regulation, and be 
responsible for the maintenance of 
standards and methods of instruction, 
evaluation, education, examination and 
research in the University, prescribe 
courses of study and shall exercise such 
other powers and perform such other 
duties as may be conferred or imposed 
upon it by the Statutes. 


(4) The Academic, Council shall have 
the right to advise the Executive Coun- 
cil on all academic matters.” 

7. Section 39 is in the following 
terms. i 


“39. Statutes how to be made— (1) The 
first Statutes shall be made by the Gov- 
ernment and a copy thereof shall be laid 
before the Himachal Pradesh Legislative 
Assembly. 


(2) The Executive Council may, from 
time to time, make new or additional Sta- 
tutes or may amend or repeal the Sta- 
tutes in the manner hereinafter provided 
in this section: 

Provided that the Executive Council 
shall not make any Statute or any amend- 
ment of a Statute affecting the status, 
powers or constitution of any existing 
authority of. the University, until such 
authority has been given an opportunity 
of expressing an opinion on the proposal, 
and any opinion so expressed shall be in 
writing and shall be considered -by the 
Executive Council, 

(3) Every Statute or addition to the 
Statute or any amendment or repeal of 
the Statutes shall require the approval 
of the Chancellor, who may assent there- 
to or withhold assent or remit to the Ex- 
ecutive Council for re-consideration. 


(4) A new Statute or a Statute amend- 
ing or repealing an existing Statute shall 
have no validity unless it has been as- 
sented to by the Chancellor.” 


8. Sub-section (2) of Section 39 un- 
ambiguously lays down that though the 
Executive Council may amend the Sta- 
tutes, it shall not make any Statutes or 
any amendment of a Statute affecting, 
amongst others, the constitution of any 
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existing authority of the University with- 
out taking into consideration the opinion 
expressed by such authority. 


9. Now admittedly the Academic 
Council was not given any opportunity 
of expressing an opinion in respect of the 
amendment which has been brought in 
the Statute. But the case of the Univer- 
sity is that the amendment in question 
does not affect the constitution. 


10. What is the constitution of the 
Academic Council? Sub-section (2) of Sec- 
tion 22 provides for its constitution to be 
laid down in the Statutes. Statute No. 12 
relates to the Academic Council. There 
is no other relevant Statute. Clause (1) 
of Statute No, 12 opens with the words: 
“The Academic Council shall consist of 
the following:—”. Then the list of various 
office holders is given. As we are con- 
cerned only with sub-clause (xii) we will 
now read its relevant part: 

“(xii) Fifteen teachers of affiliated Col- 
leges including Colleges maintained by 
the University — seven by election in.ac- 
cordance with the system of proportional 
representation by means of single trans- 
ferable vote and eight by rotation accord- 
ing to seniority as under-— 

A. By Election. 


(1) Four from among those teaching 
subjects assigned to the Arts Faculty: 

Provided that two shall be from among 
those with more than ten years’ service 
and two with less than ten years’ service. 
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gory referred to in sub-clause (xii) will 
not be a member ofthe Court and the 
Academic Council at the same time; and 
the senior teacher in any of the said cate- 
gories shall be a member of the Acade- 
mie Council, while the teacher next in 
seniority to him shall be a member of the 
Court.” 


tL. Now Note (2), as reproduced above, 
was in the First Statutes. The Executive 
Council by virtue of powers vested in it 
under Section 39 of the Act has now add- 
ed the following two provisos: 


“Provided that any one who has served 
as a member of either of these two au- 
thorities for a term will not be eligible 
for membership of any of the two auth- 
orities in the following term: 

Provided however that one who has 
served in the capacity under ‘A’ on either 
of these authorities may become member 
under ‘B’ or vice versa of the other au- 
thority.” 
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12. The effect of the first proviso is 
that a person who has already been a 
member of either of the two (Court or 
Academic Council) is not eligible for 
membership of any of these two for the 
following term. In other words a new 
disqualification has been created. Before 
the addition of the provisos a person had 
a right to contest for the membership of 
the Court as well as the Academie Coun- 
cil. In case he got elected for both then 
he had to give up membership of one of 
the bodies. He could again fight election 
for the successive terms for either of 
them. But now, once he has been a mem- 
ber of one body he cannot be a member 
of any of the two bodies in the succeed- 
ing term. Of course, he can again be a 
member thereafter. It is now going to 
prevent a class of persons from seeking 
election for the following term. This 
class consists of those who have already 
been elected as members, The petitioner 
admittedly falls in this class of persons 
and, if this proviso is valid, cannot be- 
come a member of either body for the 
present term. 


13. Mr. Nag, learned counsel for the 
University, states that since the proviso 
in question does not affect the constitu- 
tion of the Academic Council, therefore, 
there was no necessity for the Executive 
Council to ask for the opinion of the Aca- 
demic Council as required under Sec. 39 
of the Act. In the alternative, he contends 
that if the amendment is for the better- 
ment or benefit of the Academic Council, 
the latter need not be given any oppor- 
tunity to express its opinion. According 
to the learned counsel, the restriction is 
reasonable in order to avoid monopoly of 
certain persons to continue to be the 
members of the two bodies. In any case, 
he says over-specialisation is bad. He also 
contends that it is the Academic Council 
which can challenge this amendment 
since only Academic Council could be 
said to be an aggrieved person having 
not been given an opportunity to express 
its opinion, 


14. The first question to be decided is 
whether the impugned proviso affects the 
constitution of the Academic Council. We 
have already reproduced sub-clause (2) of 
Section 22, and the relevant. part of Sta- 
tute 12 relating to the Academic Council 
Mr. Nag contends that since the composi- 
tion and strength of members under sub- 
clause (xii) of clause (1) of Statute 12 re- 
mains the same, its constitution is not 
affected. We are afraid we cannot agree. 
It cannot be denied that before the addi- 
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tion of the provisos there was no restric- 
tion on persons falling in various catego- 
ries referred to in sub-clause (xii) for 
seeking the membership of the Academic 
Council. It is true that the strength of 
the teachers teaching subjects assigned to 
Arts Faculty remains undisturbed. It is 
also true that the strength of teachers 
falling under the category of those who 
have been teaching for more than 10 
years and those with less than 10 years’ 
service also remains unaffected. But what 
has happened is that the unrestricted 
right given by the First Statutes,to the 
persons falling in those categories 
seeking election to the Academic Council 
has been taken away. Though the im- 
pugned proviso has not affected the num- 
ber, it has affected the quality, Whereas 
a teacher with more than 10 years’ ser- 
vice to his credit could be a member of 
the Academic Council for the successive 
terms, he will not be allowed to be a 
member in the following term in case he 
is already a member. The difference is 
subtle but very important. It is not cor- 
rect to say that as long as composition 
and strength remains the same, a change 
in the qualification of a member does 
not affect the constitution. In our opinion 
every change in the qualification of a 
member seriously affects the constitution 
of the Academic Council. Adding a dis- 
qualification affects the qualification of a 
member. We have, therefore, no hesita- 
tion in rejecting the contention of Mr. 
Nag that the impugned proviso does not 
affect the constitution of the Academic 
Council. 


15. We are not concerned with the 
policy or the objects with which the 
amendment was brought. We are not call- 
ed upon to decide whether a monopoly is 
good or bad, or whether over-specialisa- 
tion should be treated as a disqualifica- 
tion. Similarly, we are not called upon 
to decide whether the restriction made by 
the said proviso is reasonable or whe- 
ther the amendment is for the betterment 
or benefit of the Academic Council. All 
these matters are to be decided by the 
Academic Council itself. That is the rea- 
son why the proviso to sub-section (2) of 
Section 39 of the Act lays down that an 
opportunity must be given to the affected 
authority to express its opinion on the 
proposed amendment. It may be that the 
Academic Council might agree and fall in 
line with the thinking of the Executive 
Council, But the question before us is 
whether the amendment is bad since no 
opportunity was given to the Academic 
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Council to express its opinion. We may at 
this stage record that it is by now well 
settled that when the law provides a 
particular mode for doing a thing, it has 
to be done in that mode alone and other 
modes are prohibited. Before bringing in 
any amendment in the First Statutes 
which affects, inter alia, the constitution 
of the Academic Council, it was the duty 
of the ‘Executive Council to give an op- 
portunity to the Academic Council to ex- 
press its opinion on the proposal. The 
Executive Council has failed to do so and 
we must hold that the impugned proviso 
is ultra vires. 


16. It may also be noticed that Sec- 
tion 39 shows that the Executive Council 
is not all powerful. The Academic Coun- 
cil is an authority of the University 
which has been given, by the First Sta- 
tutes, a certain status, powers and a con- 
stitution. Any change in these without the 
consent of the Academic Council will 
make the Executive Council supreme. It 
is for that reason that the Academic 
Council must be given an opportunity to 
express its opinion which has to be in 
writing. This opinion has to be considered 
by the Executive Council It is thereafter 
that the amendment has to be sent for the 
approval of the Chancellor who may, 
after going through the proposed amend- 
ment, the opinion expressed by the Aca- 
demic Council, and the consideration of 
the Academic Council’s opinion by the 
Executive Council, either assent or with- 
hold his assent to the proposed amend- 
ment or remit it to the Executive Coun- 
cil, for reconsideration. The circumstan- 
ces show that the Academic Council is not 
to be taken for granted. It has a vital 
role to play. It has the right to advise the 
Executive Council on all academic mat- 
ters, 


16A. Contention of Mr. Nag that only 
the Academic Council is the aggrieved 
party and it alone can challenge the 
amendment is without substance. It is 
true that the Academic Council is an 
authority of the University but admitted- 
ly it is not a legal entity. It is very doubt- 
ful if it can move the court as Academic 
Council. Even if it could move the court, 
it will not be a bar to the petitioner com- 
ing to the court. The petitioner has been 
given a right by the Statute. This right 
is being taken away without following 
due procedure of law. He has a right to 
approach the court for relief. 


17. It is also contended that Section 
45 provides an adequate alternative 
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remedy and so the petitioner should be 
asked to seek his remedy there. See. 45 
reads thus: 


"45. Disputes:— If any question arises 
whether any person has been duly ap- 
pointed or elected as, or is entitled to be, 
a member of any authority or other body 
of the University, the matter shall be 
referred to the Chancellor whose deci- 
sion thereon shall be final.” 


18. It is true that disputes can be 
settled by the Chancellor but how can 
the Chancellor declare an amendment of 
the Statute, to which he was a party as 
he had given his assent, void Looking 
from another angle, the striking down of 
the impugned proviso, which since has 
been duly notified as a part of the Sta- 
tute, would itself amount to amending 
the Statutes. The Chancellor has not been 
empowered to amend any statute. Sec- 
tion 45 is, therefore, no remedy, much 
less an adequate alternative remedy. 


19. Another contention put forward 
by Mr. Nag is that the petitioner can file 
an election petition as directed in Ordi- 
nances 30.4 and 30.41 of the First Ordi- 
nances of the Himachal Pradesh Univer- 
sity. Admittedly the Election Committee 
cannot go into the question of vires of 
the Statutes. It, therefore, cannot be an 
adequate alternative remedy. 


20. The last contention of Mr, Nag is 
that the petitioner is estopped from chal- 
lenging the vires of the impugned pro- 
viso because he has taken part in the 
election without challenging the amend- 
ment. It is suggested that the petitioner 
should have challenged the amendment 
soon after it was incorporated. We do 
not find any substance in this contention. 
The vires of a law can be challenged only 
at a stage when the law affects a person 
adversely. As long as a person is not ad- 
versely affected by the law, he has no 
right to challenge it. We are supported 


by the following observation of the Sup-. 


reme Court in Bar Council of Delhi v. 
Surjeet Singh, (1980) 4 SCC 211: (AIR 
T980 SC 1612): 

“The contesting respondents could not 
be defeated in their writ petitions on the 
ground of estoppel or the principle that 
one cannot approbate and reprobate or 
that they were guilty of laches. In the 
first instance some of the contesting re- 
spondents were merely voters. Even Shri 
Surjeet Singh in his writ petition claim- 
ed to be both a candidate and a voter, As 
. & voter he could challenge the election 

even assuming thaf as a candidate after 
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being unsuccessful he was estopped from 
doing so. But to be precise, we are of the 
opinion that merely because he took part 
in the. election by standing as a candidate 
or by exercise of his right of franchise he 
cannot be estopped from challenging the 
whole election when the election was 
glaringly illegal and void on the basis of 
the obnoxious proviso. There is no ques- 
tion of approbation and reprobation at 
the same time in such a case. A voter 
could come to the High Court even ear- 
lier before the election was -held. But 
merely because he came to challenge the 
election after it was held it cannot be 
said that he was guilty of any laches and 
must be non-suited only on that account.” 


21. Since under note (2), as it stood 
before its amendment, a person could not, 
at the same time, be a member of the 
Court, as well as of the Academic Council, 
we asked the learned counsel for the 
petitioner about the choice of the peti- 
tioner. We were informed that the peti- 
tioner wishes to be a member of the Aca- 
demic Council only. We, therefore, hold 
that the petitioner has been rightly elect- 
ed to be a member of the Academic Coun- 
cil of the University. 

22. We, therefore, allow the petition 
with costs and declare the impugned pro- 
visos ultra vires and void ab initio, Law- 
yer’s fee is assessed at Rs. 250 


Petition allowed. 
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Karam Chand, Petitioner v, Sohan 
Singh Kawatra, Respondent, 


Civil Revn, Petn. No. 200 of 1979, DE 
9-1-1981. 


Himachal Pradesh Urban Rent Con- 
trol Agt (23 of 1971), Sections 2 (d) and 
28 (as amended by Act 23 of 1978) — 
Eviction petition — Tenant admitting 
premises to be residential in his original 
written reply — Amendment of defini- 
tion of ‘residential’ and ‘non-residential’ 

premises — Tenant can amend his reply 
to include the plea that the premises are 
non-residential within rd of 
amended definition, (Civil P. C. (5 of 
1908), O. 6, R. 17). 

Where in an eviction petition the 
tenant admitted in his original written 
reply that the premises were residential 
but after the amendment of the defini- 
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tion of ‘residential’ and ‘non-residential: 
premises, sought amendment of written 
reply to say that the premises were non- 
residential, the tenant by denying that 
the premises were residential, could not 
be said to have sel up any-new or in- 
consistent case when the tenant by the 
proposed amendment was only trying to 
introduce the facts which had already 
been alleged by him in his original reply 
to the eviction petition and the tenant 
was only claiming that as the premises 
in dispute had been let out to him as 
shop-cum-residence by the Evacuee au- 
thority and he was occupying the same 
on the same terms and conditions and, 
therefore, the premises were pon-resi- 
dential. Therefore, permission to amend 
could not be refused. Further, the ad- 
mission in the criginal written reply 
that the premises were residential would 
not be very material in view of Sec. 29 
introduced by the amendment Act be- 
cause the provisions of Section 2 (d) 
have been made applicable to al] pend- 
ing rent proceedings, The tenant even 
otherwise could prove that the premises 
which were previously covered by the 
definition of residential premises were 
in fact non-residential due to the change 
in the definition of Section 2 (d) of the 
amendment Act. Civil Revision No, 59 
of 1979, D/- 4-5-1979 (Him Pra) Referred. 

(Paras 17, 18, 19) 
Cases Referred : Chronological Paras 


(1979) Civil Revn. No, 59 of 1979, Dj/- 
4-5-1979 (Him Pra) 9, 19 


S. R. Sharma, for Petitioner; Surjeet 
Singh, for Respondent. 


ORDER :— This revision petition has 
been filed by Karam Chand tenant-peti- 
tioner against the order, dated 7th 
August, 1979, passed by the Rent Con- 
troller (1), Simla, by which the applica- 
tion of the tenant-petitioner * under 
Order 6 Rule 17 CPC seeking amendment 
of the written reply has been dismissed. 


2. The brief facts of the case are that 
Sohan Singh landlord-respondent filed 
an eviction petition in the Court of Rent 
Controller, Simla, on 30th October, 1976, 
seeking ejectment of the tenant-peti- 
tioner. The main ground, as alleged in 
the petition for seeking eviction of the 
tenant, was that the premises in dispute 
constituting No. 29, Middle Bazar Simla, 
are required by the landlord for his per- 
sonal occupation and the residential ac- 
commodation of building, 58. The Mall, 
Simla, of the landlord is insufficient to 
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accommodate him and his family mem- 
bers. Besides this ground, the landlord has 
taken certain other grounds, as men- 
tioned in the eviction petition, 


3. A written reply to this eviction 
petition was filed by the tenant-peti- 
alleged that the re- 
quirement of the landlord is not bona 
fide and that the accommodation with 
the landlord is sufficient for him and his 
family members. He also denied the 
other allegations made by the landlord 
upon which the landlord was seeking 
eviction of the tenant, 


4. In the ‘original eviction petition in 
column No. 4, the landlord-respondent 
has specifically mentioned that the dis- 
puted premises occupied by the tenant- 
petitioner are residential, To this para 
the tenant-petitioner replied that the 
contents of the petition are admitted or 
in other words, the tenant-petitioner 
admitted that the premises occupied by 
him are residential. ; 

5. During the pendency of the evie 
tion petition, the definition of the word 
‘non-residential’ as given in the original 
Himachal Pradesh Rent Control Act 
(hereinafter shortly called the Act) was 


‘amended by a subsequent Act No, 23 of 


1978 and Section 2 (d) of the Act was 
amended, Act No, 23 of 1978 came into 
force on 10th May, 1978 A written 
reply had been filed by the tenant-peti- 
tioner on 25th February, 1977, 

6. After the amendment of Sec, 2 (d} 
of the Act, the tenant-petitioner filed an 
application for amendment on 11th 
September, 1978, and by ‘this amendment 
application, the tenant-petitioner wanted 
to take the following preliminary objec- 
tions : 

“3. That the premises in question was 
let out to the respondent, as shop-cum~ 
residence by, then the owner Assistant 
Custodian Evacuee Property, and respon- 
dent continues to occupy the same on the 
terms and conditions, The petition for 
eviction qua the premises in question 
against the respondent is not maintain- 
able and is liable to be dismissed,” 

He also wanted to substitute the follow- 
ing paras in place of the original reply 
to paras 1 to 4. 

“Paras Nos, 1 to 3 of the petition are 
admitted. Para No, 4 of the petition is 
not admitted. Since the premises is 
question was let out as shop-cum-resi- 
dence to the respondent by the Evacuee 
authority and the respondent continued 
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to occupy the same on same terms and 
conditions. The premises are not resi- 
dential in view of the amendment in the 
provisions of the H. P, Urban Rent Con- 
trol Act.” - 


7. The landlord-respondent sintested 
this application and ‘pleaded that the 
proposed amendment jis likely to set up 
a new case because in the original writ- 
ten reply the tenant-petitioner had ad- 
mitted that the premises in dispute are 
residential while by the proposed amend- 
ment he wants to establish that the pre- 
mises in dispute are non-residential. It 
is further stated that this amendment is 
likely to cause irreparable loss and in- 
jury to the landlord, 


8 In the rejoinder the tenant-peti- 
tioner re-asserted the allegations made 
in the amendment application and stated 
that no new case is being set up by the 
tenant-petitioner and that the amendment 
has been necessitated due to the change 
in law and that, in fact, there is no ad- 
mission by the tenant-petitioner with 
respect to the residential nature of the 


_ disputed premises, 


9. The Rent Controller vide his order, 
dated 7th August, 1979, dismissed the 
application of the tenant-petitioner on 
the basis of an unreported judgment of 
this Court in Civil Revision No. 59 of 
1979 decided on 4th May, 1979, by Hon’ 
ble Handa, J. 


10. In the present revision . petition, 
the learned counsel for the petitioner hag 
contended that the proposed amendment 
is not likely to change the nature of 
the case and no new case is, in fact, be- 
ing set up by the petitioner. It was fur- 
ther contended that -according to original 
definition of Section 2 (d) the premises 
in dispute would have been residential 
but by the amendment of the Act (Act 
No. 23 of 1978) the premises in dispute 
come within the definition of “non-re- 
sidential premises”, The learned counsel 
also contended that even in the original 
written reply the tenant-petitioner had 
stated that the premises in dispute were 
being used for living and for doing Tin 
smith job and that the proposed amend- 
ment, is in fact, in accordance with the 
original written reply, 

11. The learned counsel for the respon- 
dent contended that the proposed amend- 


‘ment will change the nature of the de- 


fence which had originally been advanc- 
ed.by the tenant-petitioner in the writ- 
ten reply. It was contended that in the 
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written reply to para No. 4 of the evic- 
tion petition, the tenant had admitted 
that the premises in dispute are re- 
sidential and that now the tenant is 
denying this fact by the proposed amend- 
ment. It was also contended that the 
application for amendment is not bona 
fide. 

12, I have considered the contentions 
of the learned counsel for the parties and 
have gone through the record of the 
case, 

13. The present eviction petition was 
filed on 30th October, 1976, under Sec- 
tion 14 of the Act and the written reply 
to this eviction, petition was filled by the 
tenant-petitioner on 25th of February, 
1977. In the Act the definition of “non- 
residential building” and of “residential 
building” is given as follows :— 

“Section 2 (d) “non-residential build- 
ing” means a building being used solely 
for the purpose of business or .trade:” 

“Section 2 (g) “residential building” 
means any building which is not non- 
residential building:” 

14. By H. P. Act No. 23 of 1978 cer- 
tain provisions of the Act were amended 
and in this amended Act the definition of 
“non-residential building” is given as 
follows : 

“Section 2 (d) ‘non-residential build- 
ing” means a building being used :— 

G) mainly for the purpose of busi- 
ness or trade; or 


(ii) partly for the purpose of business 
or trade and partly for the purpose of 
residence, subject to the condition that 
the person who carries on business of 
trade in the building resides there : 

Provided that if a building is let out 
for resideritial and non-residential] pur- 
pose separately to more than one per- 
son, the portion thereof let out for the 
purpose of residence shall not be treated 
as a non-résidential building. 
Explanation :— Where a building is used 
mainly for the purpose of business of 
trade, it shall be deemed to be a non- 
residential building even though a small 
portion thereof is used for the purpose 
of residence,” 


‘45, Another Section 29 was also added 


‘by this H. P, Amendment. Act No. 23 of 


1978 which is reproduced below: 


“Section 29. Special provisions relating 
to certain proceedings.— Notwithstanding 
anything to the contrary contained in 
this Act, the provisions of Clause (d) of 
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Section 2, as amended by the Himachal 
Pradesh Urban Rent Control (Amend- 
ment) Act, 1978 (9 of 1978), shall apply 
to all proceedings, under the East. Pun- 
jab Urban Rent Restriction Act, 1949 
(3 of 1949) or under this Act, pending, 
at the commencement of the said amend- 
ment, before a rent controller, an appel- 
late authority or the High Court exercis- 
ing revisional jurisdiction.” 

16. In the eviction petition filed by the 

landlord-respondent, the  landlord-re- 
spondent had alleged iri para 4 that the 
disputed premises No. 29 Middle Bazar 
Simla is residential and in para 5 the 
landlord had specifically stated that he 
has no knowledge as to how many per- 
sons are occupying the premises and 
similarly in para 14 the landlord-respon- 
dent has stated that the premises were 
let to the tenant-petitioner since before 
the purchase of the premises by the 
landlord. 
17. In the written reply filed by the 
tenant-petitioner the tenant-petitioner 
has admitted that para 4 of the éviction 
petition is correct meaning thereby that 
he has admitted the premises to be of 
residential nature. So far as para 14 of 
the eviction petition is concerned the 
tenant has given the following reply: ` 

“In reply to para 14 it is submitted 
that the premises were allotted to the 
respondent in March, 1948, by the As- 
sistant Custodian of Evacuee Property 
Simla on compassionate grounds since 
the respondent was an orphan brought 
up in the then orphanage at Tutikandi, 
in order to rehabilitate him to earn his 
own livelihood. The respondent was liv- 
ing and doing his tin smith job in the 
premises and attorning with the District 
Rent Officer, Simla. The building in 
which the premises in question are locat- 
ed was later entrusted to Mst. Iqbal 
Begum for management as Mutwali of 
the Wakf property and the respondent 
was asked by the District Rent Officer- 
um-Assistant Custodian, Simla to pay 
rent direct to Mst. Iqbal Begum, who 


had sold the building to the petitioner in ` 


1976.” 

This written reply was naturally given 
by the tenant in view of the provisions 
of the Act by which the residential and 
non-residential premises had been defin- 
ed prior to the amendment by Act No, 23 
of 1978. A perusal of reply to para 14 
of the eviction petition clearly suggests 
that the tenant-petitioner had, in fact, 
given the history of the premises and 
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had alleged that he was doing his Tin 
smith job in the premises when the same 
were originally allotted to him by the 
Assistant Custodian of Evacuee Property, 
Simla, 


18 By the proposed amendment t 
tenant-petitioner is only trying to in- 
troduce the facts which had been alleg- 


ties and he is occupying the same on the 
same terms and conditions, therefore, 
the said premises are non-residential. 
19. After having perused the written 
reply of the tenant-petitioner and the 





proposed amendment I do not find that 


the tenant-petitioner is setting up any 
new or inconsistent case. As to the 
reply of para 4 of the petition the 
tenant-petitioner wants to deny the fact 
that the premises are residentia] one 
although in the original reply he had 
admitted the same. This admission in 
the original written reply is not very}. 
material in view of Section 29 of the 
Act No, 23 of 1978, because the provi- 
sions of Section 2 @) are applicable to 
all pending rent proceedings, The 
tenant-petitioner even otherwise could 
prove that the premises which were 
previously covered by the definition of 
residential premises are in fact non-re- 
sidential due to the change in the defini- 
tion of Section 2 (d) of H P: Act No. 23 


of 1978. I have gone through the judg- 
ment dated 4th of May, 1979 in Civil 
Revision No. 59 of 1979, Bal Krishan 


Seth v, Swaraj Singh and another. 
Hon’ble Justice Handa in this order has 
rejected the revision petition of tenant 
Bal Krishan Seth, but at the same time 
he has allowed the tenant to lead evi- 
dence to prove that the premises in dis- 
pute are non-residential as defined in 
Act No. 23 of 1978 without allowing a 
formal amendment. The learned Judge 
has nowhere held that such an amend- 
present 
application for amendment has been 
filed without any delay and the same 
does not appear to be mala fide in any 
manner. By allowing the proposed 
amendment the landlord-respondent is 
not likely to suffer any irreparable loss 
or injury. On the other hand the pro- 
posed amendment is necessary for de- 
termining the real question in.contro- 
versy between the parties, Even with- 
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out the proposed amendment the tenant- 
petitioner could prove that.the premises 
in dispute occupied by him are non-re- 
sidential under the provisions of Sec- 
tion 29 added by H, P, Act No, 23 of 
1978. 


20. The learned counsel for the land- 
Iord-respondent contended that at the 
time of the filing of the eviction petition - 
and subsequently the premises in dis- 
Dute did not fall within the definition of 
non-residential building as the tenant- 
petitioner was not using any portion of 
the premises for purposes of business or 
trade and even if at the time of the in- 
ception of the tenancy the tenant-pèti- 
tioner was doing his tin smith business 
then that fact is not material and the 
premises cannot be termed to be non- 
residential building. This contention of 
the learned counsel for the respondent 
is always available to him even after the 
proposed amendment and this question 
has to be decided upon the facts arid 
upon the interpretation of Section 2 (d) 
read with Section 14 of the Act. In 
these circumstances at this stage this 
contention of the learned counsel] for the 
landlord-respondent cannot be consider- 


21. In view of the above discussion, I 
am of the view that by disallowing the 
application for amendment of the writ- 
ten reply the Rent Controller has not 
exercised the discretion in a judicial 
manner and as such Į set aside the order, 
dated 7th August, 1979, passed by the 
Rent Controller (I), Simla, and accept 
this revision petition. The application 
for amendment of the written statement 
filed by the tenant~petitioner is allowed. 
The parties are directed to appear in the 
Court of the Rent Controller (I) Simla, 
on 16th January, 1981, 

22. The parties to bear their own costs 
of this revision petition, 


Revision allowed. 
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Smt. Panno, Appellant v. 
Ram, Respondent. 

F. A. O. No. 2 of 1976, D/- 19-12- 1980. 


Hindu Marriage Act (25 of 1955), Sec- 


Mariel 


tions 11, 5 (i) — Petition for getting a - 


void marriage declared as a nullity 
Dismissal of, under O. 9, R. 8 of C. P.C. 
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— . Subsequent petition on same ground 
— Not barred by O. 9, R. 9. 1979 Hindu 
LR 128 (Punj & Har), Dissented from. 
(Civil P. C. (5 of 1808), O. 9, R. 9). 

‘Even assuming that provisions of O. 9, 
R. 9 of C. P. C. apply to the petitions 
under the Hindu Marriage Act, the wife 
whose petition for getting a null and 
void marriage declared, as a nullity was 
dismissed under Order 9, Rule 8, would 
not be debarred by provisions of O. 9, 
Rule 9 of C. P. C, from maintaining an- 


other petition for the same relief, 1979 
‘Hindu LR 128 (Punj & Har), Dissented 
from, (Para 9) 


Order 9, Rule 9 prohibits bringing a 
subsequent petition based on the same 
cause of action. However, for a subse- 
quent cause of action whichy may be 
similar to the previous one, or for a con- 
tinuing cause of action, the bar of O. 9, 
Rule 9 of C. P. C. does not apply. For 
example, where the cause of action is a 
particular act of adultery on the part of 
the opposite party, it will not be avail- 
able to the petitioner after the petition 
is dismissed under Order 9, Rule 8. How- 
ever, a subsequent similar act of adult- 
ery will give rise to a fresh cause of ac- 
tion and the subsequent petition will be 
maintainable. Similarly the condonation 
of-a particular act of adultery does not 
mean the condonation of subsequent 
similar acts, or condonation of previous 
desertion will not amount to condonation 
of subsequent desertion. But in the case 
of a continuing cause of action, the cause 
of action arises everyday and the dis- 
missal of a previous petition does not 
bar a fresh petition, (Para 9) 


Further, in such a case, it cannot be 
said that no declaration need be~ given 
since a void marriage being void ab ini- 
tio, it will continue to be go. The mari- 
tal status of a party is affected by 4 
marriage. Before marriage one may be & 
bachelor/spinster, or widower/widow, ar 
a divorcee etc. After a valid marriage 
one acquires the status of a married per- 
son who cannot enter into marriage with 
another person. A void marriage casts 
a cloud on the status of a person. AS 
long as this cloud remains, one can ap- 
proach the court for a declaration. It is, 
therefore, necessary to declare the status 
of the parties and to remove all clouds 
consisting in the fact that the wife's 
marriage with the respondent-husband is 
null and void so that she will be at 
liberty to enter another valid marriage 
if she so desired, (Para 11) 
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Cases Referred : Chronological Paras 
1979 Hindu LR 128 (Punj & Har) 10, 11 
1975 Hindu LR 12 (Punj & Har) 10, 11 
AIR 1973 Punj & Har 249 5 
AIR 1966 Mys 1 A 


Ramesh Chand, for Appellant; Arun 
Kumar Goel, for Respondent, 


JUDGMENT :— This is a wife's ap- 
peal against the judgment of Shri Jai 
Chand Malhotra, District Judge, Kangra 
Division at Dharamsala, dismissing her 
petition for a decree of nullity of mar- 
riage under Section 11 or in the alter- 
native for judicial separation under Sec- 
tion 10 of the Hindu Marriage Act (re- 
ferred to as the Act). i 


2, The parties were married on 28th 
April, 1969. Sometimes in 1971 the wife 
made a petition under Section 11 of the 
Act for a declaration that the marriage 
was null and void since it contravened 
the provisions of Section 5 (i) of the Act. 
It appears that on 6th May, 1972 the 
petitioner was absent while the husband 
was present. The result was that the 
petition was dismissed. 


3. Another petition was made on 20th 
December, 1972. This petition was also 
filed under Section 11 of the Act, It was 


alleged by the petitioner that at the 
time of her marriage the husband had 
another wife named Atti. The husband 


admitted that he had married Shrimati 
Atti but averred that she was not his 
wife at the time of his marriage with 
the petitioner. The dismissal of the 
previous petition was set up as a bar to 
the present petition. 


4. The trial court came to the conclu- 
sion that the husband had a wife living 
at the time of his marriage with the 
present wife. The: marriage being in 
contravention of Section 5 (i) of the Act, 
was held to be null and void. However, 
the trial Judge concluded that since 
wife’s earlier petition had been dismiss- 
ed under Order 9, Rule 8 of the Code of 
Civil Procedure, the present petition was 
barred under Order 9, Rule 9 of the Code 
of Civil Procedure. The petition was, 
therefore, dismissed as not maintainable. 


5, Mr. Ramesh Chand, learned coun- 
sel for the appellant, contends that the 
provisions of Order 9 do not apply to 
the proceedings under Hindu Marriage 
Act. He submits that Section 21 of the 
Act makes the Code of Civil Procedure 
applicable to the proceedings under the 
Hindu Law only to the extent of “as 
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far as may be”, Mr. Arun Kumar Goel, 
learned counsel for the respondent, re- 
fers to a Division Bench judgment of 
Mysore High Court in Tirukappa v. 
Kamalamma, AIR 1966 Mys 1; and a 


Division Bench judgment of Punjab and . 


Haryana High Court in Shiv Lal v. Pt 
Ishar Das, AIR 1973 Punj & Har 249, 


and submits that the provisions of O. 9, 


Rule 8 are applicable. I need not decide 
the question in the instant case. As- 
suming that provisions of Order 9, R. 8 
are applicable, the question which falls 


. for determination is that where a mar- 


riage is null and void, can the subse- 
quent petition asking for this relief be 
denied on this ground, 


6. Section 5 of the Act lays down the 
prerequisites of a valid Hindu marriage. 
Clause (i) provides: “Neither party has 
a Spouse living at the time of the mar- 
riage”. More prerequisites are laid down 
by other clauses. Section 11-lays down 
that any marriage which contravenes 
anyone of the conditions specified- in 
clauses (i), (iv) and (v) of Section 5, 
shall be null and void. It further pro- 
vides that on a petition being presented 
by one party to the marriage against the 
other party, it may be so declared by 
a decree of nullity. Section 12 ‘deals 
with voidable marriages. These mar- 
riages may be ‘annulled by a decree of 
nullity’, 

7. The distinction between Sections 11 
and 12 is important indeed. Whereas 
voidable marriages may be annulled by 
a decree of nullity, void marriages re- 


main null and void. In the case of void-,- 


able marriages, an aggrieved party is en-. 
titled to have the marriage annulled or 
to accept the marriage.as valid. In other 
words, a voidable rnarriage not being 
void ab initio, will remain a valid mar- 
riage if the party so chooses. It may be 
noticed that Section 12, in respect of 
some grounds mentioned therein, pre- 
scribes a limitation within which a party 
may ask for the annulment of a void- 
able marriage. In other words, after the 
expiry of the period of limitation, the 
voidable marriage ceases to be voidable. 
But this cannot be in the case of a void 
marriage, 

8& In a void marriage it is not the 
declaration by a court of law which 
makes the marriage void. Marriage be- 
ing void, a court declares.it such by 


passing a decree of nullity. No amount’ 


of consent of parties to that marriage 
can make the marriage viodable or valid. 


“i 


a 
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9. Order 9, Rule 9 prohibits bringing 


la subsequent petition based on the same 


cause of action. However, for a subse- 
quent cause of action which may be 
similar to the previous one, or for a 
continuing cause of action, the bar of 
Order 9, Rule 9 does not apply. For 
example, where the cause of action is a 


‘particular act of adultery on the part of 


the opposite party, it will not be avail- 
able to the petitioner after the petition 
is dismissed under Order 9, Rule 8. How- 
ever, a subsequent similar act of adult- 
ery will give rise to a fresh cause of 
action and the subsequent petition will 
be maintainable, Similarly the condona- 
tion of a particular act of adultery does 
not mean the condonation of subsequent 
similar acts, or condonation of previous 
desertion will not amount to condonation 
of subsequent desertion. Such examples 
can be multiplied. But in the case of a 
continuing cause of action, the cause of 
action arises everyday and the dismissal 
of a previous petition does not bar 4 
fresh . petition, Well known examples 
are suits for partition and suits for re- 
demption of mortgage. 

10. Mr. Goel relies on two decisions 
of the Punjab and Haryana High Court 
in Sheela Devi v. Piare Lal, 1975 Hindu 
LR 12, and in Surjit Kaur v, Jhujhar 
Singh, 1979 Hindu LR 128. In the case 
of Sheela Devi, the wife had asked for 
a judicial separation on the ground of 
cruelty and desertion. This petition was 
dismissed because of the absence of the 
petitioner-wife while the respondent- 
husband was present, A subsequent peti- 
tion by the wife on the same grounds 
relating to the same acts of cruelty and 
desertion was held barred under O. 9, 
Rule 9. The facts of this case have no 
application to the present case, 

11. The facts of the case of Surjit 
Kaur were somewhat similar to the facts 
of the present case. The wife had a 
spouse living at the time of her marriage 
with the petitioner-husband, The wife 
later on had withdrawn from the society 
of the husband who filed a petition 
under Section 9 of the Act for restitution 
of conjugal rights. This petition was, 
however, withdrawn and later on an- 
other petition under Section 11 of the 
Act praying for a decree of nullity of 
marriage was brought. This petition was 
also dismissed as withdrawn. Still an- 
other petition was brought. by. the hus- 
band for the same relief under See 11 
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of the Act on the same ground. This 
petition was held barred under the pro“ 
visions of Order 9, Rule 9. The learned 
Judge followed the decision of the Court 
in the case of Sheela. -With all respects 
to the learned Judge, the case of Sheela 
was not at all applicable. The learned 
Judge also did not consider the effect of 
void marriage, I, therefore, cannot agree. 
12, Mr. Goel contends that no decla- 
ration need be given since the marriage 
being void ab initio, it will continue to 
be so. I am not impressed with this 
line of reasoning. The marital status of 
a party is affected by a marriage. Before 
marriage one may be a bachelor/spinster, 
or widower/widow, or a divorcee etc. 
After a valid marriage one acquires the 
status of a married person who cannot 
enter into marriage with another person. 
A void marriage casts a cloud on the 
status of a person, As long as this cloud 
remains, one can approach the court for 
a declaration, It is, therefore, necessary 
to declare the status of the parties and 
to remove all clouds on the fact that the 
wifes marriage with the respondent- 
husband is null and void so that she will 
be at liberty to enter into another valid 
marriage if she so desires. I will, there- 
fore, hold that Rule 9 of Order 9 is not 
applicable to this case, f 
13. The appeal is, therefore, allowed 
with costs and the wife’s petition is ac- 
cepted. It is declared that the appel- 
lant’s marriage with the respondent- 
husband is null and void. A decree of 
nullity ‘shall follow. 
Appeal allowed. 
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Dalip Singh, Appellant v. Jaisi Ram 
and another, Respondents. 

Regular Second Appeal No, 44 of 1978, 
D/- 26-8-1980. 

(A) Punjab Pre-emption Act (1 of 
1913), S. 22 — Suit for pre-emption — 
Plaintiff to deposit 1/5 of pre-emption 
money — Deposit of 1/5 is the statutory 
maximum and court can call upon plain- 
tiff to deposit less of the probable value, 

A reading of Section 22 would sug- 
gest that in a suit for pre-emption the 
trial Court is in the first instance re- 
quired to form an opinion with respect 
to the probable value of the property 
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forming subject of the sale sought to be 
pre-empted. After it has formed such 
opinion, the Court must pass an order 
under sub-section (1) calling upon the 
plaintiff either (i) to deposit in Court a 
specified sum which must not exceed 
1/5th of such probable value or (ii) to 
give security to the satisfaction of the 
Court for payment, if required, of a sum 
not: exceeding such probable value with- 
in a specified time. It is thus the duty 
of the Court to specify both the sum 
which the plaintiff must deposit as also 
the time within which the deposit is to 
be made. Such sum cannot exceed 1/5th 
of the probable value as determined by 
the Court but there is no bar for the 
Court to call upon the plaintiff to de- 
posit any sum less than this 1/5th of the 
probable value of the: property in dis- 
pute. (Para 11) 

In the instant case the courts had call- 
ed upon the 3 plaintiffs jointly to depo- 
sit 1/5 of the sale proceeds. The amount 
was jointly deposited within time speci- 
fied by the court. Hence there was no 
question of their suit being dismissed 
under Section 22 (4) of the Act, (Para 12) 


(B) Civil P. C. (5 of 1908), O. 1, B. 1 
-— Joinder of parties — Suit for pre- 
emption — Plaintiff 1 on one side and 
plaintiffs 2 and 3 on other claiming right 
of pre-emption in alternative — Held 
there was no mis-joinder of parties, 


Order 1, Rule 1 specifically lays down 
that all persons may be joined in one 
suit as plaintiffs where (i) any right to 
relief in respect of, or arising out of, 
the same act or transaction or series of 
acts or transactions is alleged to exist 
in such person, whether jointly, several- 
ly or in the alternative; and (ii) if such 
persons brought separate suits, any com- 
mon question of law or fact would arise. 
In the instant case the right to relief 
claimed in the suit is in respect of or 
arises out of the same act, namely, the 
sale made by widow in favour of the 
appellant. The right to relief is alleged 
to exist either in favour of plaintiff No.1 
or in the alternative in favour of plain- 
tiffs 2 and 3, If these plaintiffs had 
brought separate suits many common 
questions of law and fact would have 
arisen, such common = questions being 
whether the right to pre-empt the sale 
was governed by Section 15 (1) or Sec- 
tion 15 (2) of the Punjab Pre-emption 
Act, whether the sale price mentioned 
in the sale deed had been actually paid 
and bona fide fixed and if not the mar- 
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ket value of the subject of sale, whether 
the appellant vendee effected any ` im- 
provements on the subject of sale after 
the sale and if so of what value and to 
what effect etc. The joinder of the plain- 
tiffs who claimed the right to pre-empt 
the sale in dispute in the alternative was 
thus allowed by the provisions of O. 1, 
Rule 1, C. P. C, and in this view it is 
not possible to say that there was a mis- 
joinder of plaintiffs in the instant case. 

(Para 14) 


(C) Punjab Pre-emption Act (1 of 
1913), S. 15 (1) (a) and 15 (2) (b) — 
Hindu Succession Act (1956), Sec. 14 — 
Widow succeeding to husband’s lands as 
limited owner — Sale of lands by widow 
after becoming absolute owner under 
S. 14 of the Act of 1956 — Right to pre- 
empt sale is governed by S. 15 (2) (b) 
and not S. 15 (1) (a), (1967) 69 Pun LR 
415, Dissented from; (Words and Phrases 
— “Merger”.) 


Where a widow succeeded to her hus- 
band’s lands or property as a limited 
owner under the Hindu Law and became 
absolute owner thereof under Section 14 
of the Hindu Succession Act, sale of 
lands by the widow is pre-emptible 
under Section 15 (2) (b) of the Pre-emp- 
tion Act and not Section 15 (1) (a) of 
the Act, (1967) 69 Pun LR 475, Dissented 
from, (Para 19) 

A female may be the sole owner of 
the land or property sold by her which 
fact would be sufficient to attract the 
application of the provisions of Sec. 15 
(1) (a) and at the same time she may 
have succeeded to such land or property 
through her husband so as to attract the 
provisions of Section 15 (2) (b) for deter- 
mining the question as to in whom the 
right to pre-empt the sale would vest. 
Since sub-section (2) of Section 15 com- 
mences with a non obstante clause “not- 
withstanding anything contained in sub- 
section (1)” there should be no difficulty 
in concluding that in such a case which 
prima facie seems to attract the provi- 
sions of either of these two sections, the 
only sub-section that can be attracted is 
sub-section (2) since sub-section (1) has 
to be read subject to sub-section (2) and 
sub-section (2) is to be read regardless 
and irrespective of what is contained in 
sub-section (1). It, therefore, follows that 
before applying the provisions of Sec- 
tion 15 (1) (a) it has to be ruled out 
that the case does not attract the provi- 
sions of Section 15 (2), (Para 16) 
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There can be no dispute that in the in- 
stant case the sale was made by a sole 
owner and hence it would attract the 
` provisions of Section 15 (1) (a), The fur- 
ther question, however, which needs to 
be examined is if at the same time the 
provisions of clause (b) of sub-section (2) 
of Section 15 can also be legitimately at- 
tracted to this case. In order to- attract 
the provisions of the latter sub-section; 
all that is required to show is that the 
vendor had succeeded to the land in dis- 
pute through her husband. In view of 
the admitted position that the land form- 
ing subject of the sale in dispute ori- 
ginally belonged to her husband and that 
the vendor succeeded to this land only 
on the death of and as next heir of her 
husband, there is no reason why the 
right - to pre-empt the sale in dispute 
should not be governed by Section 15 
(2) (b). (Para 17) 


The view that a widow who originally 
succeeded to some land or property 
through her husband as a limited owner 
under the Hindu Law, was not within 
the meaning of clause (b) of sub-sec. (2) 
of Section 15 of the Pre-emption Act, 
deemed to have “succeeded” to the abso- 
lute and full ownership of the estate in 
the said land or property which she ac- 
quired under Section 14-(1) of the Hindu 
Succession Act, on the coming into force 
of the said provision, by the merger of 
her lesser estate into the greater one, 
and that, therefore, a sale of such abso- 
lute estate by her after the coming into 
force of the Succession Act, was pre- 
emptible under sub-section (1), and not 
under sub-section (2) of Section 15 of 
the Pre-emption Act, is not correct. In- 
voking of doctrine of merger to come to 
the conclusion that the estate inherited 
by the widow from her husband became 
extinct with effect from 1-4-1956 as a 
result of its merger with the greater 
estate conferred upon her by Section 14 
(1) of the Hindu Succession Act jis in- 
correct ` (Para 18) 


Merger necessarily presupposes the ex- 
istence of two independent things or 
estates, the greater of which would 
swallow up or may extinguish the lesser 
one by the process of absorption. The 
term “estate” would of course include 
jand as also an interest in the land, Be- 
fore the enactment of Section 14 (1) of 
the Hindu Succession Act there were cer- 
tain restrictions placed on the right of 
a widow to alienate the estate inherited 
by her from her husband and she could 
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make such alienation oniy in certain 
contingencies, These restrictions had 
been- placed by the law itself. Section 14 
(1) of the Hindu Succession Act has now 
removed or abolished these restrictions. 
This provision has thus simply enlarged 
the former restricted estate of the widow 
into an absolute one, This enlargement 
of the restricted estate previously en- 
joyed by the widow would not in the 
strict sense amount to merger of two 
estates so as to have the effect of extin- 
guishing one of them, (Para 19) 

(D) Civil P. C. (1908), O. 41, R. 33 — 
Suit for pre-emption — Plaintiff 1 on 
one hand and plaintiffs 2, 3 on the other 
claiming rights of pre-emption under 
different clauses of S. 15 of Punjab Pre- 
emption Act — Decree passed in favour 
of one set and suit dismissed as against 
other-—. Reversal of decree by appellate 
Court — Appellate Court can grant 


decree im favour of other, (Para 22) 
Cases Referred.: Chronological Paras 
(1967). 69 Pun LR 475 18, 19 


‘Ramesh Chand, for Appellant: Chhabil 
Das (Yoginder Paul with him), for Re- 
spondents. a 


JUDGMENT :— This regular second 
appeal is from the judgment and decree 
dated 1-5-1978 passed by the District 
Judge affirming that of the Senior Sub- 
ordinate Judge, Hamirpur dated 21-2- 
1977 decreeing the suit of plaintiff- 
respondent No, 1 for possession of 21 
kanals’ of agricultural land by way of 
pre-emption. 

2. In order to appreciate the points 
in controversy between the parties 
which survive for consideration at this 
stage, it is considered necessary to nar- 
rate a few facts which are not in dis- 
pute, ` ; 

3.- The land forming the subject of 
dispute between the parties was -origin- 


. ally owned by one Shri Bhikhoo who 


died issueless some time in 1928-29. On 
the death of Shri Bhikhoo his widow 
Smt. Shankari succeeded to that land as 
a limited owner under the law then in 
force, Later with the enactment of the 
Hindu Succession Act, 1956, she acquir- 
ed absolute and full ownership in this 
land by virtue of the provisions of Sec- 
tion 14 (1) of this Act with effect from 
1-4-1956, After so acquiring absolute 
ownership in this land, she sold the same 
to the present appellant for a consider- 
ation of Rs, 18,000/- by means of a reg- 
istered sale deed dated. 17-1-1973, 
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4, Shri Jaisi Ram respondent No, 1 
is the real brother of Smt. Shankari, the 
vendor while Sarvashri Kesru and Nathu 
respondents Nos. 2 and 3 are the sons 
of the. real brother of Shri Bhikhoo, the 
deceased husband of Smt, Shankari, All 
these three respondents’ joined together 
as plaintiffs and filed the suit, which is 
the genesis of this appeal, to pre-empt 
the aforesaid sale, 

5. Now in the light of the facts nar- 
rated above, the common case of these 
plaintiffs was very simple, They claim- 
ed that the land in dispute could either 
be taken as the self acquired property of 
the vendor, she having acquired the ab- 
solute and full rights of ownership 
therein only in 1956 under Section 14 (1) 
of the Hindu Succession Act, 1956 or in 
the alternative she could be said to have 
succeeded to this land through her hus- 
' band. In the former case the right of 
pre-emption was governed by the provi- 
sions of Section 15 (1) (a) of the Punjab 
Pre-emption Act as applicable to Hima- 
chal Pradesh and Plaintiff No. 1 Jaisi 
Ram being the real brother of the vendor 
had the preferential right of pre-emp- 
tion, and in the latter case the provisions 
of Section 15 (2) (b) of the Punjab Pre- 
. emption Act governed the right of pre- 
emption and under this provision plain- 
tiffs Nos, 2 and 3 being the sons of the 
real brother of the vendor’s husband had 
such preferential right as against the 
appellant vendee who in either case be- 
ing a stranger had no right of pre-emp- 
tion. 

6. The appellant. defendant did not 
dispute that plaintiffs Nos, 2 and 3 were 
the sons of the real brother of the 
vendor’s deceased husband but he denied 
their superior right of pre-emption on 
the plea that right of pre-emption in the 
instant case was governed by the provi- 
sions of Section 15 (1) (a) and not by 
Section 15 (2) (b) 
emption Act. In other words the appel- 
lant’s case was that the land in question 
was the self acquired property of the 
vendor. As regards the claim of plain- 
tiff No, 1, his preferential right of .pre- 
emption was repudiated by the appellant 
on the pretext that this plaintiff was not 
related to the vendor in the manner al- 
leged. The other pleas raised by the 
parties would be apparent from the fol- 
lowing issues struck-by the trial Court 
on such pleas: 


1.. Whether the plaintiffs have SE 
right of pre-emption? O.P.P, 
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2. Whether the sale price was actual- 
ly paid or fixed in good faith? O.P.D. 


3. If issue No. 2 is not proved, what 
was the market value of the suit land at 
the time of sale? O.P.P. 

4, Whether the suit is bad for mis- 
joinder of plaintiffs? O.P.D. 

5. Whether plaintiff No. 1 is estopped 
from filing this suit by his act and con- 
duct? O.P.D. 

6. Whether the defendant spent on 
stamps and registration of the sale deed? 
If so, how much and to what effect? 

O.P.D. 

7, Whether the defendant raised any 
construction over the suit land after the 
sale and before the filing of the suit? If 
so, of what costs and to what effect?. 

O.P.D. 

8. Relief, 

7, The learned trial Court found that 
plaintiff No, 1 was the real brother of 
the vendor and as such had a preferen- 
tial right of pre-emption under Sec, 15 
(1) (a) of the Punjab Pre-emption Act. 
The learned trial Court further found 
that the sale price of Rs. 18,000/- had 
been actually paid and bona fide fixed 
and in addition to this sale-price the 
vendee appellant had incurred an ex- 
pense of Rs, 1,080/- on the purchase of 
stamp paper for execution of the sale 
deed, The trial Court, however, dis- 
allowed the appellant’s claim for regis- 
tration expenses for want of proof in 
respect of the quantum thereof. After 
repelling the pleas of the appellant cov- 
ered by issues Noa, 4 and 5 and allow- 
ing him Rs. 841/- on account of improve- 
ments effected by him on the suit land 
after the sale, the learned trial Court 
passed a decree for possession of the 
suit land on payment of Rs, 19,921/- in 
favour of plaintiff/respondent No, 1 and 
against the appellant-defendant, By 
necessary implication the suit of plain- 
tiffs Nos, 2 and 3 was dismissed. 


8. The appellant alone went in ap- 
peal before the District Judge against 
the judgment and decree of the trial 
Court. The learned District Judge 
affirmed the findings of the trial Court 
on all the issues and dismissed the ap- 
peal, 

9. It may be mentioned at this stage 
that the plaintiffs had all jointly depo- 
sited the 1/5th pre-emption : money in 
the trial Court in pursuance to the order 
passed by. that Court. Although such 
deposit was made by the plaintiffs joint- 


+ 
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ly, plaintiff No. 1 while appearing -in the 
witness box admitted that he had contri- 
buted one ‘half of this deposit and the 
other half had been contributed by the 
other plaintiffs Nos. 2 and 3. The ap- 
pellant accordingly raised an additional 
plea before the first appellate Court that 
plaintiff No. 1 having deposited only 
1/10th of the pre-emption money as 

ainst the statutory requirement of 
1/5th his suit deserved to be dismissed 
on this short ground alone, This plea of 
the appellant, however, was repelled by 
the learned first appellate Court, 


10. The following four points have 
been urged in this Court on behalf of 
the appellant in support of his challenge 
against the judgment and decree of the 
Court below: 

(i) that plaintiff No, 1 being the bro- 
ther of the vendor had no right of pre- 
emption inasmuch as the right to pre- 
empt in the instant case was governed 
by the provisions of Section 15 (2) and 
not Section 15 (1) of the Punjab Pre- 
emption Act, a plea which is obviously 
in direct contradiction to the stand earl- 
ier taken by the appellant in both the 
Courts below. 

(ii) that the suit was bad for mis- 
joinder of plaintifis and the plaintiffs 
having refused to cure this defect in 
spite of the same having been pointed 
out at the earliest possible opportunity, 
the suit deserved to be dismissed, 

(iii) that the legitimate claim of the 
appellant in respect of registration ex- 
penses actually incurred by him could 
not be rejected by the Courts below, 

(iv) that plaintiff No. 1 having depo- 
sited only 1/10th’ of the pre-emption 


' money as against the statutory require- 


ment of 1/5th, his suit was liable for dis- 
missal on this short ground, 


11. Taking up the last of these four 
points first I would like to point out at 
the very outset that there is no provi- 
sion in the Punjab Pre-emption Act or 
in any other law which requires that in 
a suit for pre-emption the plaintiff must 
deposit 1/5th or any other definite part 
of the pre-emption money failing which 
his suit shall be dismissed. The only pro- 
vision in this behalf would be found in 
Section 22 of the Punjab Pre-emption 
Act ‘which reads as under: 


“22, Plajntiff may be called on to make 
deposit or to file security :— 


(1) In every suit for EEE N the 


-Court shall at or at any time before the 
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settlement of issues require the plaintiff 
to deposit in Court such sum as does not, 
in the opinion of the Court, exceed one- 
fifth of the probable value of the land or 
property, or require the plaintiff to give 
security to the satisfaction of the Court 
for the payment, if required, of a sum 
not exceeding such probable value with- 
in such time as tbe Court may fix in 
such order. 

(2) In any appeal the Appellate Court 
may at any time exercise the powers 
conferred on a Court under sub-sec, (1). 

(3) Every sum ted or secured 
under sub-section (1) or (2) shall be 
available for the discharge of costs, 

(4) If the plaintiff fails within the time 
fixed by the Court or within such future 
time as Court may allow to make the 
deposit or furnish the security men- 
tioned in sub-section (1) or (2), his plaint 
shall be rejected or his appeal dismissed 
as the case may be. 

(5) (a) If any sum so deposited is with- 
drawn by the plaintiff, the suit or appeal 
shall be dismissed, . 

(b) If any security so furnished for 
any cause becomes void or insufficient, 
the Court shall order the plaintiff to fur- 
nish fresh security or to increase the 
security, as the case may be, within a 
time to be fixed by the Court, and if 
the plaintiff fails to comply with such 
order, the suit or appeal shall be dis- 
missed. 

(6) The estimate of the probable value 
made for the purpose of sub-section (1) 
shal] not affect any decision subsequent- 
ly come to as to what is the market 
value of the property.” 

A bare reading of this section would 
suggest that in a suit for pre-emption) ` 
the trial Court is in the first instance 
required to form an opinion with respect 
to the probable value of the property 
forming subject of the sale sought to be 
pre-empted. After it has formed such 
opinion, the Court must pass an order 
under sub-section (1) calling upon the 
plaintiff either (i) to deposit in Court a 
specified sum which must not exceed 
1/5th of such probable value or (ii) to 
give security to the satisfaction of the 
Court for- payment, if required, of a 
sum not exceeding such probable value 
within a specified time. It is thus the 
duty of the Court to specify both the 
sum which the plaintiff must deposit as 
also the time within which the deposit 
is to be made. Such’ sum cannot exceed 


1/6th of the probable value as determin- 
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ed by. the Court but there is no bar for 
the Court to call upon the plaintiff to 
deposit any sum less than this 1/5th of 
the probable value of the property in 
“dispute, z 

12, Now in the instant case on the 
plaint being presented to it the learned 
trial Court passed the folowing order 
on 10-1-1974 :— 

“Present counsel for the plaintiffs. 
Register, Defendants be summoned for 
13-2-1974. P. F, etc., be paid within two 
days, 1/5th of the sale proceeds be depo- 
sited till then.” 

Now this order only shows that the 


Court had called upon the plaintiffs 


jointly to deposit 1/5th of the sale pro 
ceeds, It is admitted that 1/5th of such 
sale proceeds comes to Rs. 3,600/- and 
this amount was jointly deposited by the 
plaintiffs in Court on 11-1-1974, that is, 
within the time specified by the Court. 
On the next date of hearing, that is 13-2- 
1974, the Court recorded in its order 
that 1/5th of the sale proceeds had been 
deposited. The plaintiffs had thus com- 
plied with the order passed by the Court 
under sub-section (1) of Section 22 of the 
Punjab Pre-emption Act and there was 
thus no question of their suit being dis- 
missed under Section 22 (4) of the said 
Act, 
13. Now coming to point No. (iil) re- 
' garding the grievance of the appellant 
that his legitimate claim for registration 
expenses actually incurred by him had 
been illegally disallowed by the Courts 
below, I find no substance in this griev- 
ance for the simple reason that the ap- 
pellant was not only to establish that 
he had actually incurred such registra- 
tion expenses but he had further to 
establish the exact amount of such ex 
penses to enable the Court to allow the 
same to him. The trial Court has ob- 
served that the appellant furnished no 
proof of the exact amount incurred by 
him. towards the registration expenses. 
The appellant could have easily proved 
this amount by producing , the _ receipt 
issued to him by the office of the Sub- 
Registrar when this amount was paid by 
him. Neither he produced such receipt 
nor led any other evidence from which 
the amount actually incurred by him to- 
wards registration expenses could be as- 
‘certained. In these circumstances the 
trial Court was justified in refusing to 
allow such expenses to the appellant. 
14. As regards the plea of the appel- 
lant that the suit was bad for misjoinder 
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of plaintiffs, the same appears to be 
equally devoid of force. Before it can 
be said that there was a misjoinder of 
plaintiffs in this case, it has to be shown 
that there was a joinder of a person as 
plaintiff contrary to the provisions of the 
Code of Civil Procedure, In case all these 
plaintiffs could be joined in one suit 
under the provisions of the Code, there 
would obviously be no misjoinder, Now 
Rule 1 of Order 1 of the Code of Civil 
Procedure specifically lays down that all 
persons may be joined in one suit as 
























transactions is alleged to exist in such 
persons, whether jointly, severally or in 
the alternative; and (ii) if such persons 
brought separate suits, any common 
question of law or fact would arise, In 
the instant case the right to relief 
claimed in the suit is in respect of or 
arises out of the same act, namely, the 
sale made by Smt, Shankari vendor in 
favour of the appellant, The right to 
relief is alleged to exist either in favour 
of plaintiff No. 1 or in the alternative in 
favour of plaintiffs Nos. 2 and 3. Again 
in case these plaintiffs had brought sepa- 
rate suits many common questions of 
law and fact would have arisen,- such 
common questions being whether th 
right to pre-empt the sale was governed 
by Section 15 (1) or Section 15 (2) of 
the Punjab Pre-emption Act, whether 
the sale price mentioned in the sale deed 
had been actually paid and bona fide 
fixed and if not the market value of the 
subject of sale, whether the appellant 
vendee effected any improvements on 
the subject of sale after the sale and i 
so of what value and to what effect etc. 
The joinder of the plaintiffs who claim- 
ed the right to pre-empt the sale in dis- 
pute in the alternative was thus allowed 
by the provisions of Order I, Rule 1, 
C. P. C, and in this view it is not pos- 
sible to say that there was a misjoinder 
of plaintiffs in the instant case. 


15, Coming next to the findings of the 
Courts below on issue No. 1 which has 
been the main target of attack launched 
on behalf of the appellant in this Court, 
E must admit that I find a good deal of 
force and substance in the contention of 
the learned counsel for the appellant 
that the right to pre-empt the sale in 
‘dispute was governed by Section 15 (2) 
(b) and not by Section 15 (1) (a) of the 
Punjab Pre-emption Act and’ as such 
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plaintiff No. 1 who is the brother of the 
vendor had no right of pre-emption. For 
a proper appreciation of the arguments 
advanced by the learned counsel for the 
appellant it is considered desirable to 
quote the relevant provisions of Sec, 15 
of the Punjab Pre-emption Act: 

“15, Persons in whom right of pre- 
emption vest in respect of sales of Agri- 
cultural land and village immovable 
property. 

15. (1) The right of pre-emption in re- 
spect of agricultural land and village im- 
movable property shall vest :— 

(a) where the sale is by a sole 
owner :— 

First, in the son or daughter or son’s 
son or daughter’s son of the vendor of; 

Secondly, in the brother or brother’s 
son of the vendor or; 

Thirdly, in the father’s brother or 
father’s brother's son of the vendor. 

Fourthly, in the tenant who holds 
under tenancy of the vendor, the land or 
property sold or a part thereof. 

(b) & (c) xx xX xx 

(2) Notwithstanding any thing contain- 
ed in sub-section (1) :— 

(a) where the sale is by a female of 
the land or property to which she has 
succeeded through her father or brother 
or the sale in respect of such land or 
property is by the son or daughter of 
such female after inheritance, the right 
of pre-emption shall vest :— 

(I) if the sale is by such female, in 
her brother or brother’s son; 

(II) if the sale is by the son or daught- 
er of such female, in the mother’s bro- 
ther or the mother’s brother’s sons of the 
vendor or vendors. 


(b) where the sale is by a female of 
the land or property to which she has 
succeeded through her husband or 
through her son, in case the son has in~ 
herited the land or property sold, from 
his father, the right of pre-emption shall 
vest :— 

G) First, in the son or daughter of 
such (husband of the) female, 

(ii) Secondly, in the husband's brother 
or the husband’s brother’s son of such 
female,” 

It would be noticed that Section 15 (1) 
(a) deals with the right of pre-emption 
when the sale is by a sole owner ir- 
respective of the fact whether the vendor 
is a male or female and regardless of 
his/her source of acquisition of the sub- 
fect of sale, Section 15 (2) (a) on the 
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other hand deals with the right of pre- 
emption where the sale is by a female 
of the land or property to which she 
has succeeded through her father or 
brother or the sale of such land or pro- 
perty is by the son or daughter of such 
female after inheritance. Section 15 (2) 
(b) similarly deals with the right of 
pre-emption where again the sale is by 
a female of the land or property to 
which she has succeeded through her 
husband or through her son, in case the 
son has inherited the land or property 
sold, from his father, 


16. Now instances can easily be com- 
prehended where for the purposes of 
determining the preferential right of 
pre-emption, a case would attract the 
application of both Section 15 (1) (a) as 
also Section 15 (2). A female may be 
the sole owner of the land or property 
sold by her which fact would be suffici- 
ent to attract the application of the pro- 
visions of Section 15 (1) (a) and at the 
same time she may have succeeded to 
such land or property through her hus- 
band so as to attract the provisions of 
Section 15 (2) (b) for determining the 
question as to in whom the right to pre- 
empt the sale would vest. If we remem- 
ber that sub-section (2) of Section 15 
commences with a non obstante clause 
‘notwithstanding any thing contained in 
sub-section (1)’ there should be no diffi- 
culty in concluding that in such a case 
which prima facie seems to attract the 
provisions of either of these two sections, 
the only sub-section that can be attract- 
ed is sub-section (2) since sub-section (1) 
has to be read subject to sub-section (2) 
and sub-section (2) is to be read regard- 
less and irrespective of what is contain- 
ed in sub-section (1). It, therefore, fol- 
lows that before applying the provisions 
of Section 15 (1) (a) it has to be ruled 
out that the case does not attract the 
provisions of Section 15 (2), 


17, Now there can be no dispute that 
in the instant case the sale was made 
by a sole owner and hence it would at- 
tract the provisions of Section 15 (1) (a). 
The further question, however, which 
needs to be examined is if at the same 
time the provisions of clause (b) of sub- 
section (2) of Section 15 can also be legi- 
timately attracted im this case, In order 
to attract the provisions of the latter 
sub-section, all that is required to show 
is that the vendor Smt, Shankari had 
succeeded to the land in dispute through 
her husband, In view of the admitted 
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position that the land forming the sub- 
ject of the sale in dispute originally be- 
longed to her husband Shri Bhikhoo and 
that the vendor succeeded to this land 
only on the death of and as next heir of 
her husband, I see no reason why 
the right to pre-empt the sale in dispute 
should not be governed by Section 15 (2) 
(b). 


18. In returning their findings on this 
issue in favour of plaintiff No, 1, the 
brother of the vendor, both the Courts 
below have relied upon a Division Bench 
judgment of the Punjab and Haryana 
High Court delivered in the case Jai 
Singh v. Mughla reported in (1967) 69 
Punj LR 475. The counsel for the ap- 
pellaat in the Court below also appears 
to have been prompted by this very 
judgment while conceding this point in 
favour of plaintiff No. 1, The facts and 
circumstances of this reported case were 
similar to this case. In that case, the 
vendor’s husband’s brother had filed a 
suit to pre-empt the sale of some agri- 
cultural land which the vendor had in- 
herited from her husband before the en- 
actment of the Hindu Succession Act, 
1956 and of which she had become the 
full owner by virtue of the provisions 
of Section 14 (1) of the said Act before 
the date of the sale. The learned Judges 
constituting the Division Bench in this 
case held that the subject matter of the 
sale made by the widow and which was 
sought to be pre-empted was not the 
same as the widow had inherited from 
‘her husband, According to the learned 
Judges, with the coming into force of 
sub-section (1) of Section 14 of the 
Hindu Succession Act, 1956, the lesser 
estate of the widow she had inherited 
from her husband had merged into the 
larger estate created by law and on such 
merger, the erstwhile life estate of the 
widow became extinct and inextricably 
mixed up with the absolute ownership 
of the property. In this view of the 
matter, the Bench held that a widow who 
originally succeeded to some land or pro- 
perty through her husband as a limited 
owner under the Hindu Law, was not 
within the meaning of clause (b) of sub- 
section (2) of Section 15 of the Pre-emp- 
tion Act, deemed to have succeeded” 
to the absolute and full ownership of 
the estate in the said land or property 
which she acquired under Sec. 14 (1) of 
the Hindu Succession Act, 6n the com- 
ing into force of the said provjsion, by 
the merger of her- lesser estate ` itito the 
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greater one, and that, therefore, a sale 
of such absolute estate by her after the 
coming into force of the Succession Act, 
was pre-emptible under sub-section (1), 
and not under sub-section (2) of Sec, 15 
of the Pre-emption Act. The learned 
Judges thus invoked the doctrine of 
merger in arriving at their conclusion 
that the estate inherited by the widow 
from her husband became extinct with 
effect from 1-4-1936 as a result of its 
merger with the greater estate conferred 
upon her by Section 14 (1) of the Hindu 
Succession Act, 

19. After giving my most careful 
consideration to the reasonings advanced 
in Jai Singh’s case (1967-69 Pun LR 475) 
(supra) and with utmost regard to the 
Judges who delivered this judgment, I 
find it difficult to accept if the doctrine 
of merger could be attracted in such a 
case for extinguishing the estate which 
the widow had inherited from her hus“ 
band. In Stroud’s Judicial ‘Dictionary 
Vol. IH at page 1781, “merger” is defn- 
ed as follows : 


“Whenever a greater estate and a less 
coincide and meet in one and the same 
person, without any intermediate estate 
the less is immediately annihilated; or 
in the law phrase, is said to be merged, 
that is, sunk or drowned in the greater”. 
In Corpus Juris Secundum, Volume 57, 
at page 1068, “merger” is explained in 
the following words :— 


““Merger’ is defined generally as the 
absorption of a thing of lesser impor- 
tance by a greater, whereby the lesser 
ceases to exist, but the greater is not 
increased; and an absorption of swallow- 
ing up so as to involve a loss of identity 
and individuality, 

In law it is the absorption or extingu- 
ishment of one estate or contract in an- 
other. It is said that merger is an opera- 
tion of law not depending on the inten- 
tion of the parties.” 
In Aiyar’s Law Lexicon (1940 edition) 
at page 809, “merger” is defined as be- 
low :— 

“Merger is the destruction or ‘'drown- 
ing’ by operation of law of the less in 
the greater of two estates coming to- 


. gether and vesting without any interven- 


ing estate in one and the same 
in the same right.” 

Merger thus necessarily presupposes thi 
existence of two independent things or 
6states, the ‘greater -of which would 
swidlow ‘up or may extinct the lesser on 


person 
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by the process of absorption.. The term 
“estate” would of course include land 
as also an interest in the land. Now in 
the instant case Shri Bhikhoo the deceas- 
ed husband of the vendor was admitted- 
ly during his lifetime the absolute 
owner of the land in dispute in the 
sense that all interests in this land 
vested in him. On his death his widow 
Smt. Shankari vendor being his next 
heir succeeded to this land though under 
the law then in force she got a limited 
estate or a restricted estate in the land 
inherited by her. Her estate was limit- 
ed in the sense that she did not enjoy 
the absolute powers of alienation over 
this land and she could alienate the 
same only in certain contingencies, The 
fact, however, remains that the whole 
estate vested in her and her alone and 
she represented it completely, None 
else had any interest in this land. Look- 
ing from this point of view it can be 
said that there was only one estate and 
the same vested in the widow. In case 
there was some interest in the land 
absent from the estate of the widow, it 
was because of the fact that such an in- 
terest was not supposed to exist during 
her lifetime under the law then in 
force. This absent interest thus could 
not vest in any other person so as to 
constitute another estate. Thus there 
existed no other estate smaller or greater 
with which the estate inherited by the 
widow could merge. Before the enact- 
ment of Section 14 (1) of the Hindu Suc- 
cession Act there were certain restric- 
tions placed on the right of a widow to 
alienate the estate inherited by her from 
her husband and she could make such 
alienation only in certain contingencies. 
These restrictions had been placed by 
the law itself. Section 14 (1) of the 
Hindu Succession Act has now removed 
or abolished these restrictions, This pro- 
vision has thus simply enlarged the 
Former restricted estate of the widow 
into an absolute one. This enlargement 
of the restricted estate previously en- 
joyed by the widow would not in the 
strict sense amount to merger of two 
estates so as to have the effect of ex- 
tinguishing one of them. I would ac- 





cordingly find that the widow had suc- 
ceeded to the land in dispute through 
her husband and that. the sale- was, 


therefore, pre-emptible under clause (b) 
of sub-section (2) of Section 15 and this 
being so Section 15 (1) {a) ‘could ‘not 
apply in this case, Plaintiff No..1 who 
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is the brother of the vendor had, . there- 
fore, no right to Aii the sale in 
dispute, T 


20. In the view that I have taken 
above with respect to the provisions of 
the Pre-emption Act that would apply 
for the purposes of determining the right 
case, the 
decree passed by the trial Court and 
affirmed by the first appellate Court in 
favour of plaintiff-respondent No, 1 
must be reversed and the suit of this 
plaintiff dismissed. Whether for the same 
reasons as prevailed with this Court in 
reversing the decree passed in favour of 
plaintiff-respondent No. 1, this Court 
should reverse the decree of -dismissal 
passed against plaintiff-respondents 
Nos, 2 and 3 by the trial Court and 
decree the suit of these plaintiffs is the 
last question that need be answered in 
this appeal. 


21. As observed earlier there was no 
clash or dispute between the plaintiffs 
inter se who had joined together in the 
same suit to exercise their right of pre- 
emption in the alternative. Their com- 
mon claim was that in case the right to 
pre-empt was found to exist with plain- 
tiff No. 1, the decree be passed in 
his favour and in case such right vested 
in plaintiffs Nos, 2 and 3, the decree be 
passed in favour of these plaintiffs, There 
was no specific plea raised on behalf of 
any of the plaintiffs if the right of pre- 
emption vested in a particular set of the 
plaintiffs and not in the other, Plaintiffs 
Nos, 2, and 3 had, therefore, no cause of 
grievance when the suit was decreed in 
favour of plaintiff No. 1 and their suit 
was dismissed since the decrees so pas- 
sed were in accordance with their own 
prayer made in the suit. That is why 
these plaintiffs did not choose to prefer 
an appeal against the judgment and 
decrees of the trial Court dismissing 
their suit and decreeing that of plaintiff 
No. 1. Now dismissal of the suit of 
plaintiff No. 1 sequel to the reversal by 
this Court of the findings of the Courts 
below on issue No, 1 would give rise to 
rather a curious situation. The suit of 
plaintifis Nos. 2 and 3 stands dismissed 
by the Courts below on the findings that 
the right to pre-empt the sale in dispute 
was governed by sub-section (1) and not 
sub-section (2) of Section 15 of the Pre- 
emption Act and hence such right vested 
in plaintiff No. 1 and not in plaintiffs 
Nos. .2 and 3, The suit of-plaintiff No, 1 
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would now be dismissed on the findings 
that the right to pre-empt this disputed 
sale is governed by sub-section (2) and 
not sub-section (1) of Section 15 of the 
Pre-emption Act and hence vests in 
plaintiffs Nos. 2 and 3 and not in plain- 
tif No. 1. This naturally would amount 
to giving recognition to two diametrically 
opposite contradictory and inconsistent 
decisions on the same question and 
between the same parties in the same 
suit. Such a situation must be avoided or 
else it is likely to result in grave in- 
justice, 

22. The Code of Civil Procedurę has 
made ample provision for meeting a 
situation of this type, This provision 
would bé found in Rule 33 of Order 41 
of the Code which reads as under :— 

"R. 33. Power of Court of Appeal. — 

The appellate Court shall have power 
to pass any decree and make any order 
which ought to have been passed or made 
and to pass or make such further or 
other decree or order as the case may 
require, and this power may be exercis- 
ed by the Court notwithstanding that the 
appeal is as to part of the 
decree and may be exercised in 
favour of all or any of the 
respondents or parties, although such 
respondents or parties may not have 
filed any appeal or objection, and may, 
where there have been decrees in cross- 
suits or where two or more decrees ar€ 
passed in one suit, be exercised in re- 
spect of all or any of the decrees, al- 
though an appeal may not have been 
filed against such decrees”. 

It is obvious that this rule confers 
plenary powers on the appellate Court 
to enable it to do full and complete 
justice between the parties and to pass 
such decree or order as ought to have 
been passed by the Court of the first 
instance or as the facts and circum- 
stances of a particular case may 
demand. The appellate Court can ex- 
ercise such power notwithstanding that 
the party in whose favour the power is 
intended to be used has not preferred 
any appeal or cross objections before it. 
Again as is explicit from the language 
of this rule, in exercising this power of 
doing substantial justice between the 
parties, the appellate Court can not only 
interfere with the decree under appeal 
by modifying it in any manner it likes, 
even by granting relief to a respondent 
who has not come up in appeal, but 
where more than one decrees are passed 
in the suit, the -appellate Court in ex- 
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ercise of this power can interfere with 
any of such decrees irrespective of the 
fact whether an appeal against such 
decree has been preferred or not, It 
would be always desirable on the part 
of the appellate Court to exercise this 
discretionary power whenever the ends 
of justice so demand and especially 
when it is satisfied that (i) there were 
good reasons for the party in whose 
favour this discretion is sought to be 
exercised, for not having filed an 
appeal or cross objections and (ii) inter- 
ference in favour of such party is ren- 
dered necessary as a result of the con- 
clusion to which the appellate Court 
comes in deciding the appeal. Both 
these conditions exist in the instant case 
and in my view it is, therefore, a fit- case 
where in exercise of its power vested in 
it under Order 41 Rule 33, the appellate 
Court should while reversing the decree 
under appeal, also reverse the decree of 
the trial Court dismissing the suit of 
plaintiffs Nos. 2 and 3 and pass a decree 
in favour of these plaintiffs of the nature 
claimed by them in the suit. = 

23. In the result I would set aside 
the decree passed by the trial Court in 
favour of plaintiff No, 1 and dismiss his 
suit, Instead I would pass a decree for 
possession by way of pre-emption in 
respect of the suit land on payment of 
Rs. 19,921/- in favour of plaintiff-respon- 
dents Nos. 2 and 3 and against the appel- 
lant defendant. Plaintiff-respondents 
Nos, 2 and 3 shall be liable to deposit 
the aforesaid pre-emption money within 
three months from to-day failing which 
their suit shall be deemed to have been 
dismissed, 











Order accordingly. 
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Mahabir Parshad, Petitioner v. Des Raj, 
Respondent. 

Civil Revn. No. 58 of 1978, D/- 9-4-1981. 

Civil P. C. (5 of 1908), S. 141, O. 9, R. 9 
and O. 22, R. 3 — “Proceeding” —- Dismissal 
of suit for default — Application for re- 
storation of suit by plaintif — Death of 
plaintif — Application for being impleaded 
as legal representatives of deceased — Main- 
tainable — Proceedings onder O. 9 are 
“civil proceedings” and hence provision of 
Civil P. C. applicable to suits will apply. 

It is clear from the provisions of ` O. 22, 
Ruie 3 that the provisions of this rule are 
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applicable in- the case of a death of plaintiff 
which is only possible during the pendency 
of the suit. . (Para 8) 

An application under O. 9, R. 9 filed by 
the original. plaintiff after the dismissal of 
his suit under Order 9, Rule 8 of -the Civil 
P. C. is an application which lies ina 
Court of Civil Jurisdiction and is provided 
by the Code. Such an application under 
Order 9 cannot be termed to be a suit, but 
as it arises out of the dismissal of a civil 
suit in a Civil Court, therefore, this applica- 
tion will be deemed to be a civil proceeding 
in the suit. If this is the position, then the 
provisions of O. 22, C. P. C. for impleading 
the legal representatives can be made ap- 
plicable, (Para 10) 

An application under Order 9, Rule 9 be- 
ing a proceeding in a Court of Civil Juris- 
diction the procedure provided in the Code 
in regard to suits has to be followed in re- 
spect thereof. Hence an application for be- 
ing impleaded as legal representative of the 
deceased plaintiff is maintainable. (Caselaw 
discussed). 

A legal representative is only to be added 
for continuation of the suit and it does not 
consider any title or decide any title which 
the said legal representative may be possess- 


ing. (Para 12) 
Cases Referred: Chronological Paras 
AIR 1978 Punj & Har 257 10 
AIR 1976 Him Pra 74 12 
AIR 1976 Madh Pra 136 (FB) 10 
AIR 1966 SC 1888: 1966 Cri LJ 1514: 1966 

All LJ 1122 - 10- 
AIR 1962.SC 903 10 
AIR 1958 All 573: 1958 All LJ 8 12 
AIR 1941 All 101: 1941 All LJ 63 (FB) 10 


AIR 1941 Lah 142 12 
AIR 1936 All 412: 1936 All LJ 622 12 
AIR 1934 Lah 465 l . 
(1906) ILR 28- All 109 12 

Om Prakash Sharma, for, Petitioner; EL K. 
Bhardwaj, for Respondent, 


ORDER :— The petitioner has challenged 
the order dated 31-3-1978 passed -by the 
Sub-Judge, Una on an application under 
Order 22, Rule 3 of Code of Civil Procedure 
(hereinafter called the Code), filed by the 
present petitioner. 

2. The brief facts are that Kodu alias 
Izzat Rai son of Krishan Dass filed a suit 
for declaration and injunction and also in 
the alternative for possession of the land 
detailed in the plaint in the Court -of Sub- 
‘Judge, Una on 6-11-1970, against Des Raj 
respondent. The defendant contested the 
suit and this suit was fixed for 5-12-1976 for 
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defendant’s . evidence. On 5-12-1976 the 
plaintiff or his counsel did‘ not appear in 
Court and as such the suit was dismissed in 
default by the Sub-Judge, Una. 

3. Application for restoration of the suit 
was filed by the plaintiff Kodu on 18-12-1976 
and it was-alleged that on 5-12-1976, due to 
illness he could not appear in person and 
also could not bring his counsel from 
Hoshiarpur for conducting the case. Notice 
of this application was issued to the defen- 
dant/respondent. In the meantime the plain- 
tiff Kodu died, with the result the present 
petitioner claiming himself io be a legal re 
presentative of deceased Kodu filed an appli- 
cation under Order 22, Rule 3, C. P. C. for 
being impleaded as a party on the allega- 
tions that Kodu plaintiff had died on 10-1- 
1977. This application was filed on 1-2-1977 
by the present petitioner. The defendant- 
Tespondent contested this application and on 
the pleadings of the parties the following 
issues were framed on 18-5-1977: | 

1. Whether the applicant Mahabir Parshad 
is the legal representative of the deceased 
Kodu as alleged? 

2. Whether there are other legal represen- 
tatives of DE Seer Pode also. If so 
what effect ? 

3. Relief. - 

4. After recording- the evidence of ths 
parties the learned Sub-Judge dismissed the 
application, Now the present petitioner has 
filed this revision petition. 

5. I have heard Mr. Om Prakash Sharma 
counsel for the petitioner and Mr, H. K. 
Bhardwaj, counsel for the respondent. 

6. The learned counsel for the respondent 
taised a preliminary objection, to the effect 
that the application under O. 22, R. 3, Civil 


‘P. C. filed by the petitioner is not maintain- 


able, . because the original plaintiff Kodu had 
died on 10-1-1977 and the application was 
filed by the present petitioner on 1-2-1977, 
when no suit was pending in the Court. 
The petitioners counsel contended that 
Kodu had himself filed the application for 
restoration of the suit on 18-12-1976 and as 
this application under O. 9 filed by Kodu 
was a civil proceeding, therefore, in view 
of Section 141, C. P. C., the provisions of 


‘Civil Procedure Code are applicable and 


the present petitioner is competent to file 
the application and continue the proceedings 
in the application under O. 9 as well as the 
suit. On merits it was agreed by both the 
counsel that the order of the Sub-Judge, 
Una, requires modification to the effect that 
in proceedings- for being impleaded asa 
legal representative the title to the property 
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is not to be decided. It was further agreed 
that if the preliminary objection raised by 
the respondent is held to be not maintain- 
able, then in that case the order of the Sub- 
Judge should be set aside and the present 
petitioner may be allowed to take part in 
the proceedings as legal representative of 
deceased Kodu, for the purpose of the con- 
tinuance of the application under Order 9 
of the suit and that this impleading of the 
present petitioner as a legal representative 
shall not in any manner effect the title of 


the parties on the basis of the Will or the . 


adoption. 

7. In view of the above contentions of 
the learned counsel for the parties, the only 
point which requires adjudication in the 
present revision petition is “whether the ap- 
plication for impleading the petitioner as a 
legal representative of deceased Kodu, in an 
application under O. 9 is maintainable or 
not”. 

7A. 
follows : 

“141. Miscellaneous proceedings — 

“The procedure provided in this Code in 
regard to suits shall be followed, as far as 
it can be made applicable, in all proceed- 
ings in any Court of Civil Jurisdiction.” 

(Explanation: In this section, the expres- 
sion “proceedings” includes proceedings 
under O. 9 but does not include any pro- 
ceeding under Art. 226 of the Constitution.)” 

8. It may be mentioned that the Expla- 
nation in Section 141 was inserted by the 
Code of Civil Procedure (Amendment) Act, 
1976 (Act No. 104 of 1976) (hereinafter call- 
ed as Act of 1976) which came into force 
from 1-2-1977. Prior to the Act No. 104 of 
` 1976, the Explanation was not available in 
the original S. 141, C. P. C. 

Order 22, Rule 3, C. P. C. reads as fol- 
lows : 


“R., 3. Procedure in case of death of one 
of several plaintiffs or of sole plaintiff — 

(1) Where one of two or more plaintiffs 
dies and the right to sue does not survive to 
the surviving plaintiff or plaintiffs alone, or 
a sole plaintiff or sole surviving plaintiff 
dies and the right to sue survives, the Court, 
on an application made in that behalf shall 
cause the legal representative of the deceas- 
ed plaintiff to be made a party and shall 
proceed with the suit. 

(2) Where within the time limited by law 
no application is made under sub-rule (1) 
the suit shall abate so far as the deceased 
plaintiff is concerned, and, on the applica- 
tion of the deferidant, the Court may award 


Section 141 of C. P. C. reads as 
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to him the costs which he may have incur- 
ted in defending the suit, to be recovered 
from the estate of the deceased plaintiff.” 
It is clear from the provisions of O. 22, 
Rule 3 that the provisions of this rule are 
applicable in the case of a death of plain- 
tiff/plaintiffs which is only possible during 
the pendency of the suit, 

9. Under the provisions of S. 141, Civil 
P. C. mentioned above, the provisions of 
C. P. C. in regard to suits have to be follow- 
ed as far as they can be made applicable in 
all proceedings in any Court of Civil Juris- 
diction. 


10. Now the only point for consideration 
is as to whether the proceedings under 
O. 9, R. 9 started by Kodu deceased can be 
termed as “proceedings” in a Court of Civil 
Jurisdiction. If the application under O. 9 
filed by Kodu deceased can be treated to be 
a “proceeding” in Court of Civil Jurisdic- 
tion then the procedure of O, 22 can be 
made applicable. The provisions of S. 141 
even prior to the Act of 1976 were very 
wide and the same were to be made appli- 
cable to all proceedings in a Court of Civil 
Jurisdiction. An application under Order 9, 
Rule 9 filed by the original plaintiff after 
the dismissal of his suit under O. 9, R. 8 of 
the C. P. C. is an application which lies in 
a Court of Civil Jurisdiction and is provid- 
ed by the Code. Such an application under 
Order 9 cannot be termed to be a suit, but 
as it arises out of the dismissal of a civil 
suit in a Civil Court, therefore, this applica- 
tion will be deemed to be a civil proceeding 
in the suit. If this is the position, then the 
provisions of O. 22, C. P. C. for impleading 
the legal representatives can be made appli- 
cable, even before the amendment in Sec- 
tion 141, C. P. C. by Act of 1976. The con- 
tention of the learned counsel for the defen- 
dant-respondent that if the provisions were 
applicable then the explanation would not 
have been added by Act of 1976, has no 
substance in view of the fact that by the in- 
sertion of the Explanation in S. 141 by the 
Legislature has only explained the word “pro- 
ceedings”. By addition of this Explanation 
the matter is made further clear that after 
applicability of Act of 1976, the provisions 
of O. 9 have been specifically included in 
the meaning of the words “civil proceedings”. 
Prior to this amendment there might have 
been some doubts and the Legislature 
thought itfit to clarify this doubt, by adding 
the explanation.’ It does not, however, ap- 
peal to reason that if explanation had not 
been inserted then an application under 
Order “9, C. P: C. could not be treated as a 
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civil proceeding. No such ‘restriction is 
indicated in the phraseology of S.’ 141 of 
tbe Code. For these reasons the other con- 
tention of the respondents counsel that the 
provisions of amended S, 141 are prospective 
and not retrospective is also without any 
force. It is correct that under Section 97 of 
Act of 1976 the provisions of Section 47 of 
Act of 1976, by which the Explanation was 
added in S. 141, C. P. C. have not been 
made retrospective and it is specifically pro- 
vided that this amendment shall not effect 
the proceedings which were pending imme- 
diately before the commencement of Sec. 47 
of Act of 1976. I am of the view that even 
if Explanation had not been added still 
under S, 141, C. P. C. the proceedings under 
Order 9 could be considered as “civil pro- 
ceedings”. In Ram Chandra -Aggarwal v. 
State of U. P., AIR 1966 SC 1888, it has 
been heid by their Lordships in para 6: 


“The next contention—and it was the one 
pressed strenuously by him—was that a pro- 
ceeding upon a reference under S. 146 (1) 
entertained by a Civil Court not being an 
original proceeding the provisions of S. 141, 
C. P. C. are not attracted and that, there- 
fore, those provisions of the Civil Procedure 
Code which relate to suits are not appli- 
cable to a proceeding undertaken by a Civil 
Court upon a reference to it under S. 146 (1) 
of the Code of Criminal Procedure. A 
number of cases dealing with this 
were brought to our notice either by him 
or by Mr. Goyal. It seems to us, however, 
that. those cases are not relevant for decid- 
ing the point which is before us. In passing, 
however, we may mention the fact that a 
Full Bench of the Allahabad High Court 
has held in Maha Ram v. Harbans, ILR 
(1941) Ail 193:(AIR 1941 All 101) (FB), 
that the Civil Court to which an issue on 
the question of proprietary rights has been 
submitted by a Revenue Court under Sec- 
tion 271 of the Agra Tenancy Act, 1926 has 
jurisdiction to refer the issue to arbitration 
under para 1 of Sch. II of the C. P. C. This 
decision is based upon the view that by vir- 
tue of S. 141, C. P. C. the provisions relat- 
ing to arbitration contained in the second 
Schedule to the Code of Civil Procedure, 
before the repeal of that schedule, applied 
to a proceeding of this kind. Similarly 
receritly this Court has held in Munshi Ram 
v. Banwari Lal, AIR 1962 SC 903, tbat 
under S. 41 of the Arbitration Act and also 
under Section 141, C. P. C. it was compe- 
tent to the Court before which an award 
made by an Arbitration Tribunal is filed 
for passing a decree in terms thereof to per- 
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mit parties to compromise their dispute 
under O. 23, R. 3, C. P. C. Though there 
is no discussion, this Court had acted upon 
the view that the expression “civil proceed- 
ing” in S. 141 is not necessarily confined to 
an original proceeding like a suit or an ap- 
plication for appointment of a guardian etc., 
but that it applies also to a proceeding 
which is not an original proceeding. Thus, 
though we say that it is not necessary to 
consider in this case whether the proceeding 
before the Civil Court is a civil proceeding 
as contemplated by S. 141 or not, there is 
good authority for saying that it is a civil 
proceeding.” 

In Nathu Prasad v. Singhai Kapurchand, 
AIR 1976 Madh Pra 136, a Full Bench of 
Madhya Pradesh held that the proceedings 
under O. 9, R. 9 are “civil proceedings”. In 
para 8 of the Judgment it was held as fol- 
lows : 


“Now, an application under O. 9, R. 9, 
Civil P. C. is a proceeding in a Court of 
Civil Jurisdiction. We see no reason why 
the procedure provided in regard to suits 
cannot be made applicable to a proceeding 
under O. 9, R. 9. There is no justification 
to read any such restrictive words in S. 141. 
The section is in general terms and the ex- 
pression “as far as it can be made appli- 
cable” provides for the extent to which the 
section can be applied to a civil proceeding 
other than a suit. The expression “all pro- 
ceedings” is of a very wide connotation and 
to restrict it to a proceeding, which is ori- 
ginal in nature and wholly independent of a 
suit will be doing violence to the language 
of the section. 


When a suit, which is dismissed for non- 
appearance of the plaintiff can be restored 
on satisfying the Court that the plaintiff 
was. prevented by some sufficient cause from 
appearing before the Court, there is no rea- 
son why, when an application under O. 9, 
R. 9, is likewise dismissed for non-appear- 
ance of the applicant, the latter should be 
denied an opportunity to satisfy the Court 
that he was prevented by reason of suffi- 
cient cause from appearing before the Court, 
when his application was called on for 
hearing. The object and purpose of S. 141 
is that for economy of words, it was un- 
necessary to repeat the whole of the proce- 
dure in providing for procedure for an ap- 
plication or any other proceeding original or 
ancillary. An application under O. 9, R. 9, 
Civil P. C., is not an interlocutory applica- 
tion. It is different from an application 
made in a pending suit. By its nature, an 
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application under O. 9, R. 9, is an indepen- 
dent application and is registered as . an in- 
dependent misc. judicial case.” 

In Bhajan Singh v. Ganeshi Devi, AIR 1978 
Punj & Har 257, an application under O. 9, 


Rule 9 was also held to be a “civil proceed- 


ing”. While interpreting Section 141 of the 
Code, it was. held (at p. 258): 


“The provisions of the section are very- 


wide in their amplitude and there is no rea- 
son why any restricted meaning should be 
attached to them in the absence of any in- 
dication to that effect in the . language em- 
ployed. An application under O. 9, R. 9 of 
the Code is certainly being a proceeding in 
a Court of Civil Jurisdiction and, therefore, 
the procedure provided in the Code in re- 
gard to suits has to be followed in respect 
thereof. In other words, if an application 
of that type is dismissed for default, the 
procedure available to the aggrieved party 
would be the same as is open to a plaintiff 
when his suit is dismissed for default.” 


11. In view of the above discussion the 
preliminary objection of the defendant-re 
spondent is overruled and it is held that an 
application of the petitioner for being im- 
pleaded as Wen representative is maintain- 
able. 


‘12. On merits of the application, the 
lower Court has given very elaborate deci- 
sion on the two issues which had been fram- 
ed and after discussion it has been held 
that the present petitioner is not entitled to 
be impleaded as legal representative because 
petitioner has not been validly adopted by 
Kodu and that Kodu was incapable of 
adopting petitioner. This discussion of the 
Trial Court is not warranted. It is held in 
Suraj Mani v. Kishori Lal, AIR 1976 Him 
Pra 74 (at p. 75) that: 


“The definition of “legal PPIE R 
in Sec. 2 (11) of the Code of Civil Proce- 
dure is very wide. It will certainly include 
a person who seeks to represent the estate 
of a deceased person on the basis of a Will 
said to be executed by tbe deceased in his 
favour. ‘The estate will be sufficiently repre- 
sented by such a person. The learned 
Senior Subordinate Judge acted within his 
jurisdiction -in substituting the respondent as 
the legal representative of the deceased. The 
substitution does not make the legal repre- 
sentative heir to the property of the deceas- 
ed. It was pointed out by the Lahore High 
‘Court in Daulat Ram v. Mt Meero, AIR 
1941 Lah 142, in a case where the legal re- 
presentative of a deceased plaintiff was 
brought on the record, that a decision to do 
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so under O. 22, R.'5 must bé limited to the 
purpose of carrying on the suit and cannot 
have the effect of conferring any ` right to 
heirship or to the property. Even if the 
learned Senior Subordinate Judge has held 
that the Will relied on by the respondent is 
a valid Will, that finding had been rendered 
merely for the purpose of enabling the pro- 
secution of the suit to go on. It cannot be 


. construed as a decision on the merits of the 


suit. The finding that fhe Will is valid can- 
not operate as res judicata where that very 
question needs to be decided in order to re- 
solve the controversy in the suit on ‘its 
merits. I am supported in this view by 
Parsotam Rao v. Jankibai, (1906) ILR 28 
All 109; Antu Rai v. Ram Kinkar Rai, ILR 
58 All 734: (AIR 1936 All 412) and Chiragh 
Din v. Dilwar Khan, AIR 1934 Lah 465. 
It was held by the Allahabad High Court 
in Ram Kalap v. Banshi Dhar, AIR 1958 
All 573, that an order under O. 22, Rule 5 
involves a summary enquiry as to who 
should be substituted in place of the deceas- 
ed party in the. pending proceeding and 
that such a decision does not operate as res 
judicata. It is still open to the petitioner 
in the present case, during the trial of the 
suit, to establish that the Will is incompetent 
and confers no right, title and interest on 
the respondent and that, therefore, the re- 
spondent is not entitled to any relief in the 


. suit.” 
‘Thus a legal representative is only to 


added for continuation of the suit and it 
does. not confer any title or decide any titl 
which the said legal representative may b 
possessing. The parties counsel have frankly 
conceded that the decision with respect to 
the factum of adoption or the Will is not to 
be given and the present order of the trial 
Court is liable to be set aside. It was 
agreed by the parties that the present peti- 
tioner be allowed to join as legal representa- 
tive of the deceased Kodu in the proceed- 
ings under O. 9, R. 9,'C. P. C. 


13. In view of the above discussion the 
present revision petition is accepted and the 
order of the Sub-Judge is set aside. The 
petitioner is ordered to be impleaded as legal 
representative of deceased Kodu in the ap- 
plication under O, 9, R. 9, C. P. C. which 
should be decided on merits. The parties 
are directed to appear in the Court of Sub- 
Judge on 26th May,. 1981. 


Petition allowed. 


1981 


AIR 1981 HIMACHAL PRADESH 63 
H. S. THAKUR, J. 

Smt. Kaushalya Devi, Appellant v. Masat 
Ram, Respondent. 

F. A. O. No. 71 of 1980, D/- 26-3-1981. 

(A) Hindu Marriage Act (1955), Sec. 13 
— Dissolution of marriage on ground of 
cruelty — “Danger to life” not required to 
be proved for establishing cruelty. (Special 
Marriage Act (1954), S. 27 (d)). 

Under the Hindu Marriage Act, it is not 
necessary, as under the English Law, that 
the cruelty must be of such a character as 
to cause “danger” to life, limb or health or 
as to give rise to a reasonable apprehension 
of such a danger. Under the Act the mar- 
riage would be dissolved if it is proved that 
the other party has after the solemnisation 
of the: marriage, treated the petitioner with 
cruelty. Thus, where the husband used to 
beat wife and did not even permit her to 
talk to any neighbour, male or female, and 
threatened that she would be put to death 
in case she talked to anybody, the cruelty 
was established. (Paras 4, 5) 

(B) Hindu Marriage Act (1955), Ss. 13, 
23 — Petition for dissolution of marriage 
on ground of cruelty — No limitation pre- 
scribed — Delay in filing petition — Ques- 
tion is to be determined according to natare 
of allegations and relief sought — Delay in 
itself, not fatal to proceeding under Act, if 
reasonable explanation is given. AIR 1968 
Delhi 260, Rel. on; AIR 1975 Raj 8, Dist. 
(Special Marriage Act (1954), S. 27 ae 


Cases Referred: Chronological Paras 
AIR 1975 Raj 8 6 
AIR 1968 Delhi 260 5 


K. S. Patyal, for Appellant. 

JUDGMENT :— The appellant, who is 
the wife of the respondent, filed a petition 
under Section 13 of the Hindu Marriage Act 
for the dissolution of marriage between 
them. The Senior Sub-Judge, Bilaspur (with 
the powers of District Judge under the 
Hindu Marriage Act) dismissed the petition 
of the appellant by his “order and judgment 
dated 24th April, 1980. 

2. Agerieved by the same, the appellant 
has preferred this appeal. - 

The facts relevant to the case may 
be stated. The appellant (hereinafter 
referred to as the petitioner) was mar- 
ried to the respondent on` 9th Falgun 
2026 Bk. No child is born out of 
the wedlock. According to the petitioner 
the respondent maltreated her, he used to 
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give her beatings and did not even provide 
her with clothings and food. As contended 
by the petitioner, she was not even allowed 
to talk or have the company of any one in 
the village including the women folk. The 
petitioner lived at the house of the respon- 
dent for about one and a half years, Feel- 
ing that it was not possible for her to live 
with the respondent, she came to live with 
her parents. Some panchayats were held 
the 
parties, The respondent was asked by the 
members of the panchayat not to give beat- 
ings to the petitioner. The petitioners (sic — 
respondents) however, replied that he could 
give food and clothings to the petitioner, 
but they had no business to stop him from 
treating the petitioner in any manner he 
liked. When the efforts to bring about re- 
conciliation between the parties failed, the 
petitioner filed a petition for the dissolution 
of marriage. 


3. The trial Court after examining the 
witnesses of both the parties dismissed the 
petition on the grounds that the petitioner 
had not been able to establish cruelty against 
her and moreover there was also delay in 
filing the petition. It may be pointed out 
that on the pleadings of the parties as many 
as 7 issues were framed, but at the time of 
arguments, only the issue regarding cruelty 
was pressed, 

4. I have gone through the judgment of 
the trial Court and have also perused the 
evidence on record. In Halsbury’s Laws of 
England, cruelty has been defined as under: 

“The legal conception of cruelty, which is 
not defined by statute, is generally described 
as conduct of such character as to have 
caused danger to life, limb, or health (bodily 
or mental) or as to give rise to a reasonable 
apprehension of such danger.” 

It may, however, be noticed fhat under the 
Hindu Marriage Act, it is not necessary, as 
under the English Law, that the cruelty 
must be of such a character as to cause 
“danger” to life, limb or health or as to 
give rise to a reasonable apprehension of 
such a danger. Under the Hindu Marriage 
Act (the Act in short), the marriage would 
be dissolved if it is proved that the other 
party has after the solemnisation of the 
marriage, treated the petitioner with cruelty. 
As such, danger to life, limb or health or a 
reasonable apprehension of it, is not the re- 
quirement of the Act. The petitioner has 
appeared as her own witness and has stated 
that the respondent used to give beatings to 
her and did not permit her even to talk to 
any neighbour, a male or female. It is fur- 
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jther stated by her that the respondent 
threatened her that in case she talked to any 
one she would be put to death. She has 
also stated in clear words that the respon- 
dent gave her beating in the presence of 
S/Shri Karamu and Kashi, who are the co- 
villagers of the respondent. Shri Karamu 
has appeared as a witness and has supported 
the version of the petitioner. P W 4 is the 
uncle of the petitioner. He has stated that 
the father of the petitioner is very old and 
is not physically capable to walk about. He 
has further stated that panchayats were 
held to bring. about reconciliation between 
the parties, The respondent was asked by 
the members of panchayat that he should 
give proper food and clothings to the peti- 
tioner and also should not give her beatings. 
In reply thereto the respondent is ` alleged 
to have stated that they were not his off- 
cers and that he would do what he liked. 
This fact is corroborated even by P W 5. 
I have no reason to doubt the testimony of 
P W 4 who is the uncle of the petitioner. 
The respondent has also appeared as his 
own witness and has not chosen to produce 
any other witness to contradict the allega- 
tions of the petitioner. No doubt, he has 
denied the allegation of cruelty, but admitted 
that the panchayats were held three times 
to bring about reconciliation between the 
parties. It may be relevant to point out 
that after the petitioner preferred an appeal 
in this Court, she also filed an application 
under S. 24 of the Act for her maintenance 
and expenses of litigation which is regis- 
tered as C. M. P. No. 1199 of 1980. By 
an order dated 18-12-1980 the respondent 
was ordered to pay a sum of Rs. 500/- for 
the time being. The respondent undertook 
to deposit the said amount within one 
month from that date. The amount has, 
however, not been deposited at all. On that 
date Shri Ramesh Chand, Advocate, was 
also representing the respondent. On the 
subsequent dates as also today neither the 
respondent is present nor his counsel. 

- 5, After considering the evidence on re- 
cord, I am of the view that the petitioner 
has been able to establish cruelty to her by 
the respondent, The trial Court has observ- 
that the petition was also filed beyond a 
reasonable delay. I am of: the view that 
the delay in itself is not fatal to the pro- 
ceedings under the Hindu Marriage | Act if 
y reasonable explanation is given. In 
proceedings under the Hindu Marriage Act, 
the question of delay. is to be determined 
according to the nature of allegations: and 
the relief sought, Reference may be made 
to a decision in Nirmoo v. Nikka Ram (AIR 
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1968 Delhi 260). It was also a petition for 
divorce filed by wife. It was observed, there- 
jn that the determination of the question as 
to whether there has been any unnecessary 
or improper delay in instituting the proceed- 
ings is important in view of the provisions 
of Section 23 of the Act and that Cl. (d) 
of sub-section (1) thereof does not come in 
the way of passing of the decree if the 
Court is satisfied that there has not been 
any unnecessary or improper delay in insti- 
tuting the same. The learned Judge has 
also referred to a decision of Delhi High 
Court wherein it has been held that whether 
in a given case there had been unnecessary 
and improper delay in instituting the pro- 
ceedings has to. be decided on its own facts. 
and no hard and fast rule is to be applied, 
It was pointed out that the Act had- not 
prescribed any period of limitation for pre- 
senting a petition and in considering whether 
there was unnecessary or unreasonable delay 
in seeking the relief the conditions of the 
society in which the parties lived, the tradi- 
tions of the family to which they belonged 
and the fact that even today considerable 
sections of the Hindu society look with dis- 
favour the idea of dissolving the marriage 
had to be kept in view. It cannot be dis- 
puted that the people of the area to which 
the parties belong are not so well advanced 
so as to prompt them to come to a Court 
of Law to seek relief in such matters. As 
such, I am of the view that there has been 
no unnecessary or unreasonable delay in 
seeking relief in this case. 

6. The learned trial Court has referred to 
a decision in Chhaganlal v. Sakha Devi 
(AIR 1975 Raj 8). That was a case for 
judicial separation on the ground of adul- 
tery. In this case there was a delay of four 
years and was considered to be unreason- 
able. A case of adultery, however, stands 
on a different footing than a case for disso- 
lution of marriage on the. basis of cruelty. 


7. The learned counsel for the appellant 
has pointed out that the petitioner has a 
legal right to claim maintenance from the 
respondent till the time she gets remarried. 
It is, however, frankly stated by the learned 
counsel that he has specific instructions from 
his client that in case a decree for dissolu- 
tion of marriage is passed in her favour, she 
would not claim any: maintenance from the 
respondent, even if she remains unmarried. 
This undertaking given by the petitioner is 
binding on her. 

8. For the foregoing reasons I have no 
alternative but to allow this. appeal. © The 
appeal is accordingly: allowed, the order and 
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judgment of the trial Court is set aside and 
a decree for dissolution of marriage is pass- 
ed in favour of the petitioner and against 
the respondent. The parties are, however, 
left to bear their own costs. 

` Appeal allowed. 
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Smt. Shanti Devi and others, 
v. Rajeshwar Parshad and others, 
dents. i 


Ex. Second Appeal No. 2 of 
25-3-1981. 


Limitation Act (9 of 1908), S. 7, Art. 182 
— Members of Hindu joint family jointly 
entitled to make execution application — 
One of members minor at time of passing 
decree — Execution application filed within 
3 years after attaining majority — Not bar- 
red — Application filed beyond period of 
12 years from date of passing decree would 
be immaterial. (Civil P. C. (1908), S. 48 
(since repealed) ). 

Where one of the members of Hindu 
joint family jointly entitled to make an ap- 
plication for execution of the decree was 
minor at the time of passing of joint decree 
in favour of junior members and had attain- 
ed majority only after 9 years from the date 
of passing of the decree and then the appli- 
cation for execution of decree was filed on 
29-8-1962 i.e. within 3 years from dale of 
attaining majority, the execution application 
could not be said to be barred within the 
meaning of S. 48 of C. P. C. and Art. 182 
when other members were notina position to 
give a valid and complete discharge of the 
decree on behalf of the minor as no proper 
application for execution could be filed dur- 
_ing the minority of one member. ; 

(Paras 12, 13) 

The plain language of Section 7 clearly 
enjoins that where one of the several per- 
sons who are jointly entitled to make an 
application for the execution of a decree is 
under a disability and where without his 
concurrence the other decree-holders cannot 
give a complete and valid discharge, time 
will not run as against any of them until 
one of them becomes capable of giving 
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such a discharge without the concurrence 
of the others or until the - disability has 
ceased. (Para 11) 


Further, the other joint decree-holders be- 
ing junior members of the family had no 
DY/EY/C79/81/PGS/SSG 
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power to act as karta to give a valid dis- 
charge on behalf of the minor joint decrees- 
holder such junior members do have a 
right to question unauthorised alienation of 
the joint family property but such right is 
an individu-l and person! right of each 
member. (Para 11) 

Mrs. Pratima Malhotra, for Appellants; 
B. B. Vaid, for Respe -ents. 


JUDGMENT :— The sole question can- 
vassed in this second appeal arising out of 
execution proceedings is whether the rxe- 
cution application dated 29-8-1962 filed by 
Shri Chatur Bhuj respondent No. 3 (one of 
the decree-holders) in the executing Court is 
within time, 

2. This is how this question has arisen. 
Sarvashri Rajeshwar Prashad, Tek Chand 
and Chatur Bhuj, the respondents herein 
are real brothers and they constituted joint 
Hindu family with their father, Shri Babu 
Ram. Jogindra Central Co-operative Bank 
Limited, respondent No. 4  obtaind a 
decree against Shri Babu Ram, the father of 
respondents 1 to 3 and his brother Shri 
Jyanti Prashad on the basis of a pronote. 
In execution of that decree certain properties 
were attached and sold. 


3. Respondents 1 to 3 Sarvashri Rajesh- 
war Prashad, Tek Chand and Chatur Bhuj 
then brought a suit in the Court of Sub- 
ordinate Judge, Nalagarh, for a declaration 
that the pronote executed by their father 
Shri Babu Ram and his brother Shri Jyanti 
Prashad in favour of the respondent Bank 
was fictitious and without consideration,. 
that the decree passed in fayour of the 
Bank on the basis of that pronote was void 
and ineffectual as against these respondents 
and that the properties which had been 
attached and sold jin execution of that 
decree, being the coparcenary property of 
the joint Hindu family constituted by these 
respondents with their father Shri Babu Ram 
and his brother Shri Jyanti Prashad, the sale 
of such property in execution of the above- 
said decree was null and void and not bind- 
ing upon them. They also prayed for a 
decree for possession of the properties which 
had been sold in execution of the decree. 
Jogindra Central Co-operative Bank Limited, 
respondent No. 4, and the auction-purchasers 
were impleaded as party defendants in that 
suit. : 

4. The suit was dismised by the trial 
Court but in appeal the learned District 
Judge granted in favour of respondents 1 to 
3 a declaration that the decree in so far as 
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it operates against Shri Babu. Ram, the 
father of these respondents, was not binding 
on them and that no property of the joint 
Hindu family; constituted by these respon- 
denis with their father Shri Babu- Ram, was 
Hable for attachment. or sale in execution of 
that decree. The learned District Judge 
further granted these respondents a decree 
for posséssion in respect of the properties in 
so far as they had been attached and sold 
in execution of the decree against their 
father, Shri Baba Ram. A perpetual in- 
junction was also granted by’ the learned 
District Judge restraining the ‘respondent 
Bank from executing the decree against the 
joint family properties of these respondents. 
This decree was passed by the learned District 
Judge on 20-7-1950. 


5. Jogindra Central Co-operative Bank 
Limited, respondent No.. 4, preferred an ap- 
peal against the judgment and decree of the 
District Judge in the Pepsu High Court 
That appeal was, however, disinissed in 
default on 26-3- 1954. . 


5-A. Thereafter it was on 9-4-1957 that 
Sbri Rajeshwar Prashad, respondent No. 1, 
moved the first application. to execute the 
decree, This application: was, however, dis- 
missed in default on 5-12-1957. -No further 
application to execute the decree was. made 
till 29-8-1962 when Shri Chatur Bhuj, re- 
spondent No. 3, filed the subsequent appli- 
cation for execution of the decree and out 
of which the present appeal has arisen. 


6. It may be mentioned at this stage 
that when the suit giving, rise to the decree 
in question, was, filed by respondents 1 to 3, 
only: one of them, namely, Shri Rajeshwar 
Prashad, respondent No. 1, was major and 
the other two Sarvashri Tek Chand .and 
Chatur. Bhuj were minors. In fact Chatur 
Bhuj, respondent No. 3, who has now 
sought execution of the decree was born.on 
16-10-1941 and he thus attained majority 
only.on 16-10-1959. The execution applica- 
tion which was admittedly filed on 29-8-1962 
had thus been filed within three years of. the 
date of attaining majority by this bi rages 
decree holder. 


7. This execution application being filed, 
the judgment debtors raised certain objec- 
tions before the executing Court. One of 
the objections was that the execution applica- 
tion was time barred and here in ‘this second 
appeal ‘we are: concerned only with this ob- 
jection as’ the other objections which did not 
find favour with the Courts below were not 
pressed. 
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. & In support of the .objection with re- 
spect to limitation two contentions. - were 
raised on behalf of. the appellant-judgment- 
debtors, before the Courts below. .. The. first 
contention was that the execution -application 
which was moved on 29-8-1962 by Shri 
Chatur Bhuj, respondent No. 3, having been 
filed more than 12 years after the date of the 
decree . which. was passed’ on 20-7-1950, ‘the 
same was barred under Section 48 of the 
Code of Civil Procedure. The second con- 
tention raised was that the first execution ap- 
plication having been dismissed in default on 
5-12-1957 and no other application to ex- 
ecute the decree having been brought within 
three years of the date of that dismissal, the 
execution application moved‘ on 29-8-1962 
was Barred under ‘Article ` 182 of the Limita- 
tion 'Act, 1908. 


'9. In answer to the first, contention the 
plea ‘taken on behalf the respondent decree 
holders was that the date of the decree was 
26-3-1954 when -tbe appeal was dismissed by 
the High Court and not. 20-7-1950 when the 
decree was passed by the District’ Judge. 
Both the Courts below found that the date 
of the decree’ was when the appeal was dis- 
missed by the High Court, though in default, 
and hence’ the execution application ‘dated 
29-8-1962 had been filed within 12 years of 
this date. With respect to the second con- 
tention that the execution application dated 
29-8-1962 Had, béen filed more than three 
years after the distnissal in , default ‘of the 
first application, the Courts held that. the re- 
spondent decree holders were entitled to the 
benefit of Section 6/7 of the Limitation Act, 
1908 and hence the application could. be filed 
within three years of the date of attaining 
majority by Shri Chatur Bhuj respondent 
No. 3. The objection with respect of limita- 
tion was thus overruled by the executing 
Court and this decision was upheld by the 
ees District Judge. 

`` After “hearing the ‘learned counsel for 
‘is atic at length, I am of the firm view 
that Section 7 of the Limitation Act, 1908 is 
a complete answer to the ‘objections raised 
on behalf of the appellant-judgment-debtors 
with respect to. limitation. In view of the 
express language of Section 7 of the Limita- 
tion Act, 1908 neither the provisions of Sec- 
tion 48 of the Code of, Civil Procedure nor 
of ‘Article 182 of the Limifation’ ‘Act, 1908 
could be attracted to support the objection 
of limitation as sought to be raised. on be- 
half of, the. appellant-judgment-debtors, Sec» 
tion 7 of the Limitation Act, 1908 reads: . 

“7, Disability of one ‘of sevéral plaintiffs or 
applicants.— Where one of: several ‘persons 


jointly. -entitled to -institute a suit. or make; an 
application for the execution of a -decrée. is 
under any such disability. and, discharge can 
be given, without the concurrence ‘of such 
person, time will run ‘against’ them all but, 
Where no such discharge can ‘bé given., time 
will not run as ‘against any of, them. ‘until 
one of, them. becomes. capable. of giving , such 
discharge without ‘the concurrence of. the 


others or. until the disability has ceased. rhs 


/ - ILLUSTRATIONS: «/. 

(6):A incurs a debt to a firin’of which B, 
C and D are partners. B is insane, ‘and C 
is a minor. D cain ‘give a ‘discharge’ of’ the 
debt without the concurrence of B. sand cC 
Time runs against B, C and D.” a 

(b) A incurs a debt to a-firm of which É, 
P' and G are partners, E and;F are insane, 
and G is a minor. Time will not run against 
any of them until ejther E or. F. becomes 
sane, or G attains majority. : 

11. The plain language of this section 
thus clearly enjoins that where one -of the 
several persons’ who are jointly entitled to 
ke an application for the- execution of a 
ecree is under a disability and where’ with- 
out ‘his concurrence," the othér decree holders 
cannot give a complete and välid discharge, 








It is an admitted position ‘that’ ‘respondents 1 
to 3 who were the’ plaintiffs in the’ suit’ in 
which the’ decree in question was passed, arè 
real brothers and they constituted a joint 
Hindu family with their father. Shri Babu 
Ram. It is also an established fact’ that the 
properties in dispute were’ the properties of 
the joint Hindu family’ constituted by these 
respondents with ` their father. All ~ these 
members ‘of the joint Hindu family were 
thus holding the properties jointly with 
mutual rights of ‘survivorship. It was , thus 
strictly a case of joint tenancy. ‘When. these 
properties were taken out, of the hands, of. the 
family in execution of. the .decree. obtained 
by. the respondent Bank against Shri Babu 
Ram, the father of. tespondenis 1,to 3, all 
these’ three” resporidents were "jointly entitled 
to institute a suit for the: recovery ‘of’ these 
properties ‘which in -fact they did. “A. joint 
decree of declaration and ` ‘possession ` was 
passed in their favour-and ‘all ‘the ‘three 
brothers were jointly entitled in law to make 
an application for the execution’ of that dè- 
cree. Now it is not disputed that Shri Chatur 
Bhuj, respondent’ No. 3, ‘one ofi ‘the : three 
pérsons ‘jointly ' entitled to ‘make thé applica- 
tion for execition of the dectee, was minos 
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sia a ates wees peed a0 he contir ged 
to remain :so till:.16-10-1959. - Unless it can 
be shown that without, the concurrence of 
this minor, the other decree holders or one 
of them, could, give a complete. and valid, dis- 
charge of the. decree., „doring -. ‘his. minority, 
time could, not. TUN .as against any , of, them 
till this ‘Chatur Bhoj minor attained majority. 
Now as already observed these. three respon- 
dents constituted. a joint Hindu. family . with 
their father Shri Babu, Ram. Shri Babu Ram 
was alive when the present execution ,applica- 
tion was moved, in -August 1962. He being 
the father. and ‘the. senior-most member of 
ihe family is deemed to be the Karta of the 
joint Hindu family. Now under the Hindu 
Law it is only the Karta who can represent 
all the members of the. family and has the 
power ‘to, take action ‘which binds the family 
in connection with ‘all matters of manage- 
ment of the family. business and property. In 
exercise of that power. the Karta of the family 
could of course give a valid discharge of the 
decree on behalf of the „minor coparcener. 
The other two joint decree-holders,, however, 





joint decree-holder. Such. junior members ‘0 
a joint Hindu family . do haye a right, to ques- 
tion ` unauthorised „alienation of the joint 
family. property but such , right is an indivi- 
dual and. personal right of each member. In 
exercise - of, such Tight no junior member 
could give, a valid discharge on behalf of 
others. within the meaning of Section, 7, of 
the Limitation Act, 1908. - 


"ai The factual position that. emerges “in 
the instant case is, ‘that all the three brothers, 
respondents 1 ,to. 3, constituted a joint Hindu 
family with their father, Shri Babu Ram: The 
father, being the head of the family, was 
naturally the ‘Karta of the joint family -and 
all the three respondents decree-holders were 
only the junior members of the family. All 
these three brothers respondents 1 to 3 
having jointly obtained a decree for- declara- 
tion’ arid’ possession: of joint ‘family property, 
they were jointly entitled to. make an applica- 
tion for the execution of the decree. At least 
one of them, namely, Shri Chatur Bhuj re- 
spondent No.-3- was minor. at the time when 
the decree was passed and as such was under 
a, pa within, the meaning, of Section: 6/7 
1908.- , This disability 


fatty. 


Tek Chand alta janior hienbat of the 
family were not in @: position to give 2 valid 
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and complete discharge of the decree on be- 
half of the minor Shri Chatur Bhuj. 


13. In these circumstances in view of the 
unambiguous language of Section 7 of the 
Limitation Act, 1908, time could not run 
against any of the tbree joint decree-holders 
till Shri Chatur Bhuj attained majority. Now 
Shri Chatur Bhuj admittedly attained majority 
on 16-10-1959 and it is only from this date 
tbat the time wòuld start running against all 

` the joint decree-holders. The fact that the 
execution application made by. Shri Chatur 
Bhuj after attaining his majority on 29-8-1962 
had been made within or beyond 12 years 
of the passing of the decree would in the 
circumstances mentioned above be of no con- 
sequence inasmuch as irrespective of the date 
of decree, this respondent was in any case 
entitled to apply for execution of the decree 
‘within three years from the date of his at- 
taining majority. For the same reason the 
fact that the application dated 29-8-1962 
made by Shri Chatur Bhuj had been filed 
beyond three years of the date of dismissal 
of the earlier application filed by respondent 
No. | is also of no consequence. In fact no 
proper application for execution could be 
filed during the minority of Shri Chatur Bhuj 
respondent unless one of the other two joint 
decree-holders was capable of giving a com- 
plete and valid discharge of the decree on 
behalf of the minor. The making of the ap- 
plication by respondents | and 2 without the 
authority to give discharge on behalf of re- 
spondent No. 3 who was then minor must, 
therefore, be ignored. The present applica- 
tion having been filed within three years of 
the date of attaining majority by Shri Chatur 
Bhuj respondent, the same must be held to 
be within time and the objection of the ap- 
pellant judgment-debtors in respect of limita- 
tion is, therefore, not sustamable. 


14. In the result this appeal is dismissed 
with costs. 
- Appeal dismissed. 
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1981. - 
Himachal Pradesh Urban Rent Control 
Act (23 of 1971), Section 13 (2) (iii) — 
Eviction petition on ground that ren‘ed 
building bad become unfit and unsafe for 
human habitation and was required for 
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Surinder Nath v. P. N. Dhawan 


A.L R.. 


building and rebuilding — Maintain- 


ability of. 

Eviction petition was filed by the land- 
lord on the ground that the building ren- 
ted had become unsafe and unfit for 
human habitaiion and that the same was 
required for the purpose of building and 
rebuilding. The witness an engineer 
testifying on behalf of landlord stated 
that the building had outlived its age and 
chat the Municipal Corporation had also 
issued a notice that the building was in 
a dilapidated condition. The witness had 
seen the building from outside but could 
not tell when he had visited the build- 
ing. The landlord admitted that no such 
notice was received. The engineer was 
the tenant of the landlord in another 
building owned by the latter and was en- 
gaged by the landlord along with an- 
other engineer to reconstruct the build- 
ing. The other witness, also an engineer. 
stated tha: the building had outlived its 
age and it was not economical to repair it. 
He also had seen the building from out- 
side but not from inside. Erstwhile ten- 
ants of the landlord had vacated their 
premises voluntarily after entering into 
a compromise with the landlord and not 
because the building was unsafe or unfit 
for habitation. Notice for eviction alleg- 
ing the building to be unsafe for human 
habitation was served on the tenant ten 
years back but nothing happened to the 
building since ten years despite heavy 
rains of each year. Vacant part of the 
building was dismantled and stones from 
retaining walls were removed for filling 
the foundation, 

Held, that though the building was old 
having ‘Dhajji walls’ and had outlived 
its economic life but that did not. mean . 
that the premises in occupation of the 
tenant had become unsafe or unfit for 
human habitation. The mala fide of the 
landlord could be said to be writ large. 
(1970) 72 Punj LR 411, (1978) 1 Ren CJ 
217 (Punj & Har) and (1980) 1 Ren CR 
574 (Punj & Har) Disting. 

(Paras 10, 13, 14, 19 and 20) 

Cases Referred ; Chronological Paras 
(1980) 1 Ren CR 574 (Punj] & Har) 18 
(1978) 1 Ren CJ 217 (Punj & Har) 17 
(1970) 72 Punj LR 411 16 
Chhabil Dass and Arun Kumar Goel, 


for Petitioner; Miss Kamlesh Sharma, 
for Respondent. 
ORDER :— This revision is directed 


against the judgment of Appellate Au- 
thority Simla, dismissing the  landlord’s 
petition for eviction of the tenant. 
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2. The. petitioner-landlord-‘is the own- 
er of a building known as ‘Charlie 
Mount’. It had eight sets. All. were ren- 
ted out to the tenant. The respondent 

,is occupying set No. 8. 


3. On 22-10-1971 the landlord sent 
Notice Ex. PX to the respondent that due 
to incessant rains the building had 
become unfit and unsafe for hu- 
man ~ habitation and asked him 
to vacate the building and hand 
Over its possession to the landlord. The 
respondent sent his reply Ex. D-1. He 
stated that the suite occupied by him was 
habitable, was in perfee; good condition, 
and that the notice had been sent in 
order to make him agree to the enhanced 
rent demanded by the landlord. No fur- 
ther step was taken by the landlord and 
the matter stood closed. 


œ 4, After a period of about two years 
the landlord sent notice Ex. P. W. 6/A 
dated 18th June, 1973, once again asking 
the respondent to vacate the building 
since it had become unsafe and unfit for 
human habitation and the landlord re- 
quired the same bona fide for the purpose 
of building and rebuilding which could 
not be carried out unless the respondent 
vacated the suite in his possession. The 
respondent sent his reply Ex. D-2 dated 
2nd July, 1973. It was stated that though 
the landlord had not been carrying out 
the annual repairs for the last so many 
years, the respondent at this own costs 
had been maintaining the premises. 


5. On 4th September, 1973 the land- 
“ lord filed a petition for the eviction of 
the respondent. It may be noticed that 
‘he had filed similar eviction petitions 
against other tenants of this building. 
Whereas the other tenants entered into 
a compromise and vacated their premi- 
ses, the respondent resisted the eviction. 

6. On the pleadings of the parties, 
the following issues were framed :— 

1. Whether the petitioner requires the 
premises bona fi> for building/rebuilding 
which cannot be carried out wilthout<get- 
ting the premises vacated as alleged? 
OPP. 

2. Whether the demised premises have 

- become unsafe and unfit for human habi- 

tation as alleged, if so, its effect? OPP. 

3. Whether no. valid and legal notice 
was served upon the respondent before 
filing the petition, if So, its effect?: ORR 

4. Relieh `. 


7. The Appellate Authority tound 
that the landlord baa, not led any evi- 
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dence to ‘show that he had sufficient 
means for reconstructing the building. 
It also held that the premises in dispute 
had not become: unsafe or unfit for hu- 
man habitation. The appeal was, there- 
fore, dismissed, ; 


8. : Before me the learned counsel for 
the landlord has addressed his argu- 
menis only on issue No. 2. He has ex- 
pressly given up issue No. 1 and I had, 
therefore; not allowed the learned coun- 
sel for the respondent to address me 
on that issue. 


9. I have been taken through the evi- 
dence on record. It has been submitted 
on behalf of the landlord that he stopped 
spending on the repairs of the building 
when it had become uneconomical to him. — 
For him the only economic proposition is 
to put up a new building. 


10. In order to prove the condition of 
the building, the landlord produced two 
engineers as well as other tenants of the 
building who had vacated it. Shri S. K. 
Mitra (P. W. 1) isa retired Municipal 
Engineer. He has admittedly not seen 
the premises in’ dispute from inside. He 
had seen the building from outside, When 
he came in the witness box on 2nd Sep- 
tember, 1976, he could not say when he 
had visited the building. He deposed 
that the building has “outlived its eco- 
nomi: life and has entered the age of 
obsolescence”. He went on to depose 
that the Municipal Corporation had also 
issued notices that the building is in a 
dilapidated condition. Now, no such no- 
tices ave been proved on record. The 
landlord admitted that no such notice was 
ever received. In case any such notices 
about the dilapidated condition of the 
building were issued by the Municipal . 
Corporation, those would’ have been 
proved, On the other hand it shows the 


„anxiety of this witness to ensure eviction 


of the tenant. He is admittedly a tenant 
of the  petitioner-landlord in another 
building owned by the latter. 

lord, 1 am told by his learned 
owns various buildings and rent is the 
source of his income. It may be notice” 
that this witness along with the other en 
gineer, Shri Surjit Singh, had been en- 
gaged by the landlord for the reconstruc- 
tion of this building. It may be that 
the building has outlived its economic 
life but that does not mean that the pre- 
mises in occupation of the respondent 
have become unsafe or unfit for human 
habitation. It may be profitable for the 
landlord to put up a new building so 
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that ‘he-can make ‘more money -out of. it, 
But ‘then this is. not- a: gromad: -for -evict- 
ing, tenants, - . ien thE 


1. Shiti: Súrjit Singh (P. W. $) isan 
Architect-Engineer. ' He had: prepared 
the plan Ex. P. W. 5/A. Hë-also ‘depos+ 
ed that. the repairs of- the building: in 
question: were not, economical, since the 
building -had outlived its .life..and that 
the, proposed reconstruction could not be 
carried out. without , the ..respondent's 
vacating -his premises.. He had seen the 
building fea: outside and had .not. seen 
the premises in dispute from inside, 


12. ‘In’ my ‘opinion ‘there. was nothing 
wrong in, the Appellate Authority. not 
placing any -reliance „on the eyidence ot 
these two engineers, es ae ee 

13. The witnesses who. were erstwhile 
tenants of the landlord: are Bhola: Ram 
P. W. 2, and Jagdish Joshi P. W. 3. One 
of the erstwhile tenants, Shri Durga Dutt 
Visht R. W:'3, was ‘examined by. the. re- 
spondent:;, ` These ‘pérsons had volunta- 
rily ‘vacated their premises „after enter- 
ing intoa compromise with the landlord 
and not because the building had become 
unsafe” or unfit’ for habitation, ee 

14. , Much stress. ‘has - been .. laid. by 
learned counsel for the landlord | about 
the present condition of the. building. 
One thing may be noticed. straightway: 
It was in 1971. when the landlord served 

_|the first notice of eviction alleging that 
the building had become unsafe or. unfit 
for human. habitation. Ten -long years 
have rolled by-.but nothing has. happened 
to the premises. occupied by the:.respon- 
dent despite heavy rains of ;. each: year. 
I have been informed that the ‘suite. om 
the upper floor is lying vacant and :even 
a portion of that is hanging.. -It is. also 
submitted that the boundary walls.,etc. 
have cracked.. But these are not the. por- 
tions occupied by -the respondent: In- 
deed, the landlord himself is responsible 
‘for this situation of the: building: Af- 
ter getting vacant possession from other 
‘tenants of this building, ‘the landlord 
istarted dismantling the. same. The stair- 
‘eases were dismantled. P. W. 2 tells us 
that in order to fill: the. foundation, stones 
from the retaining. walls of the building 
“were removed. - . a 


j, 15. It may be noticed at this" stage, that 


bar pie a 


in ‘the middle of 1976 a suit was filed by 
the respondent against the landlord ‘pray- 
‘Ing for permanent injunction. -An appli- 
cation under Order 39, Rules 1 and 2.’ of 
the Civil Procedure’ Code was also: fled: 


| 
‘Ht was ‘decided on 19th June, 1976" (Ex. 
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A-1). By this.order ‘the landlord ` ‘was: al- 
lowed ’to “carry ‘on ‘the- constriction on 

the compound in: ‘such: a way not: ‘to. 
blockade the approaches ‘to the suite “of 
the plaintiff. Further ‘not «to take’ any - 
demolishing or any other. work. in such a 
mannér ‘as to cause disturbance in the 
peaceful possession of the plaintiff in the 
suite tenanted to him’, Another order in 
the suit is dated 26-9-1977" _ (Ex. A-3), 

This reveals that’ ‘the learned ` ‘Sub-Judge 
had inspected ‘the ' spot on the request of 
the parties: He had’ observed . that ‘the 
premises’ of ‘the ` ‘present, respondent “had 
not been damaged | due to collepee of the 
rest, ‘of the, bùůilding. ` 


16... “The | learned :counsel lat; ithe lands 
iord has cited (1970)::72 Pun..LR 411, Dr: 
Piara Lal ‘Kapur v. Shmt.--.“Kaushalya 
Devi. I find that a Division «Bench of 
the .Punjab and Haryana High Court 
had ruled that the question. whether a 
building, that is the demised premises. 
are’ unfit or unsafe. for: human: habita- 
tion,:.is. necessarily a question. of fact to 
be decided. on the basis .of evidence led 
in a.given case. In that case a part of 
the demised premises. had admittedly 
become unsafe and dangerous and it: was 
held that simply because the unsafe ‘por- 
tions- had been . demolished, it did not 
mean that the tenant could not be evict- 
ed .on:the ground that: the remaining ‘por+ 
tion of the demised premises were not 
unsafe. It was alsc observed that each 
case has tobe decided on its own merits. 
Indeed the facts of that case have no. rel- 
évance. to the facts of the” case in hand, 
It may | ‘be, noticed that Section 13 (3) (a) 
Gii) of ‘the’ East Punjab Urban. Rent Rè- 
striction, Act, 1949 is pari materia with 
Sectioù 14 of the. Himachal Pradesh 
Urban’ Rent ‘Control Act, “1971. os 


417. ‘The. ‘learned. counsel for. the ‘peti- 
tioner has also.relied. on Sham Dass v. 
Sunder Dass, , 1978. (1) RC] 217 (Punj & 
Har). In that case two of the, rooms had 
fallen and a number of cracks had devel- 
opéd’ in thé: third room. In these cir- 
cumstances it ‘was held’ that ‘the building 
reqiired reconstruction and` not ‘repairs, 
only. This is of no help to the landlord. 


18. In Smt. Bhagwanti. y.. Yashodha 
Devi, (1980); 1 Ren CR 574 (Punj & Har) 
it was ruled that .when a part of the 
building becomes unsafe, éjectment of 
the’ tenant- can be had from the * entire 
building, “Ih that case the whole of: ‘the 
building was under the tenancy of one 
person. The Barasati' hadi ‘admittedly -be- 
come unsafe or unfit for’ htiman habita- 
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tion. -It was contended by the tenant 
that he could not. be ejected from the re- 
maining part of the building which was 
not unsafe or unfit for human habitation. 

— Again, the decision turned on its own 
facts and has no relevance to the facts of 
the present case. : 


19. In the instant case- the mala fides 
of the landlord is writ- large. His only 
consideration was to have the. whole 
building demolished and‘to put up a new 
‘|building. This was planned because not 
the building was unsafe or unfit for hu- 
man habitation but-because it was profit- 
able for the landlord to nut up a new. 
building to enable him to earn. more 
money. It is a notorious fact that old 
buildings are fetching comparatively a 
nominal rent whereas even the cost of 
annual repairs is exorbitant. One of the 
economic proposition is to demolish such 


“ buildings and replace them by new ones. ' 


But then that is not the intention of the 
Rent Control Act. It does not allow land- 
lords to- pull down buildings on this con- 
sideration. It is by that reason that the 
poor tenants can still continue to have 
roofs over their heads in the cities. It 
is sometimes easy. for:‘a greedy landlord 
to create a situation where it cam be 
shown that a particular building is 
unsafe or unfit for human~ habitation 
when the real purpose of the landlord is 
to put up a new structure for the sake 
of making more money. In these cir- 
cumstances the courts have to ade cau- 
tious. 
20. It is true that ‘Charlie ‘Mount? 
“building is an old building having what 
is known as Dhejji walls’. New buid- 
ings are coming around fast at various 
places at Simla. This building is also at 
a strategic place. A cement and concrete 
building with many storeys can fetch a 
lot of money. It is these considerations 
which seem to have weighed with the 
landlord. By dismantling other suites 
which he .got vacated after “persuading 
his tenants, and after removing the stones 
from the retaining walls to put them in 
the foundation, it is tried to be shown 
that the premises in dispute have become 
unsafe or unfit for human . habitation. 
-|There is nothing on record to show that 
-Jany part of the tenanted premises. 
developed crucks.or has otherwise be- 


come ‘unsafe or unfit for human , _habita- 


tion, 
21. The ‘revision = therefore, ‘dismis- 
sed with 2 CORR 
‘Revision dismissed. 


oe 
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VYAS DEV MISRA, C. J. AND 
HIRA SINGH THAKUR, J. ` 
' The State of Himachal Pradesh, Appel- 
lant v. Daulat Ram Attri, Respondent, 


First A ‘Appeals Noa, 451 to 459 of 
1980, D/- 8-4-1981. 


(A) Limitation Act (36 of 1963), Sec- 
tion 5 — Condonation of delay — Abnor- 
mal... conditions prevailing in offices. of 
State on account of strike of Non-Gazet- 
ted officers — Appeal by State filed be- 
yond time — Delay . condoned. 

(Para 12) 

(By Limitation Act (86 of 1963), Sec- 
tion 5 — Condonation . of delay — Ap- 
peal by State not filed in time due to pro- 
crastination of District Attorney. and ` 
others concerned with processing matter 
and taking decision for filmg appeal — 
Delay condoned. (Para 13) 


(C) Land Acquisition Act (1 of 1894), 
Sections -23 and 54 — Award by Collector 
on basis that pieces of land acquired 
were of four different qualities — In re- 
ference, Court holding bat all pieces of 
land were of one quality and enhancing 
compensation — Appeal — Held, finding 
of court that all pieces of land were of 
one quality was based on no evidence nor 
any reasons were given therefor — 
Maner ‘remanded for re-trist 

s (Paras 14, 22) 


D) Land Acquiaition Act (1 of 1894), 
Section 18 — Burden of proof —~ Clai- 
mants are in’ chet of plaintiffs — Onus 
of proving that transaction, ’ i.e. sale deed 
in respect 'of land in locality on which 
they rely, is: genuine and bona fide is on 
them. (Para 15) 


Cases Referred : : Chronological Paras 
AIR 1980 SC 1870- 21 
AIR 1971 SC 2015 19 
AIR 1967 SC 465 ; l 18 
AIR 1959 BC 4290 o 17 


Inder Singh, Advocate General, for 
Appellant. K. D. Sood, Rattan Singh and 
S. S. Gi, for Respondent, 


V. D. MISRA, C. J. :— This jndchieat 
will dispose: of R. F. As. :Nos. 451 to 459 
of 1980 since these arise out of a common 
judgment, 


2. The appeals are directed anane the 
judgment of Shri C. S. Sauhta, Land Ac- 
quisition Court (District Judge Solan and 
Sirmur Districts. at Nahan] --ho by a 
common judgment’ _tohanced ang com- 
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pensation awarded to the claimants in 
Tespect of the acquired land. 

3. By a notification dated 16th Feb- 
ruary, 1974 issued under Section 4 (1) of 
the Land Acquisition Act (hereinafter 
referred to as the Act), land measuring 
206 bighas 15 biswas, situated in village 
Mantaru Wala, Tehsil Paonta Sahib, was 
acquired for the purpose of timber depot. 
Notification under Section 6 of the Act 
was subsequently issued on 17th June, 

` 1974. i 


4. The Land Acquisition Collector 
came to the conclusion that the acquired 
land was of four categories. These were: 
(1) Obar Aval, (2) Obar O, (3) Banjar 
Kadim, and (4) Gairmumkin Abadi. For 
the first category Rs. 3000/- per bigha, 
for the second category Rs. 2000/- per 
bigha, for the third category Rs. 550/- 
pér bigha, and for the fourth category 
Rs, 3000/- per bigha were awarded. 
The claimants being dissatisfied asked 

` for a reference under Section 18 of the 
Act which was duly made to the. District 
Judge. 

5. All the references were consolidat- 
ed by the District Judge. Though an 
issue regarding the classification of the 
acquired property was settled, it was 
given up by the parties who only pressed 
the following issue : 

“Whether the acquired property has 
been assessed adequately and compensa- 
tion awarded is low ?” 


6. After recording the evidence pro- 
duced by the parties, the District Judge 
proceeded to treat the whole of the ac- 
quired lands as Obar Aval and enhanced 
the compensation to Rs. 10,000/- per 
bigha. The State has challenged the 
award by these appeals. . 

T. We may straightway record that 
at the conclusion of the hearing we were 
of the opinion that it is a fit case where 
the cases should be remanded for further 
evidence and the respondents had no ob- 
jection, - 

’ 8. Before we refer to the merits we 
may notice the objection of the respon- 
dents. It is contended that all the appeals 
are barred by limitation. This objec-ion 
is based on the contention that the certi-. 
ficate of the Copying Agency showing 
‘the date of the copies being ready for de- 
livery is not correct and has been mani- 
pulated. 

- 9. Certain relevant dates may now be 
noticed. The impugned judgment is dated 
29th April, 1980. Applicac‘ion for copies 
-was made on 5th July, 1980. According 
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to the certificate the date of preparation 
of the copies.is 25th October, 1980 and 
the date of delivery is 27th October, 1980. 
Now if these dates are correct, it is con- 
ceded by the respondents that the ap- 
peals are within limitation. But the re- 
spondents have placed on record a certi- 
fied copy of a notice dated 5/6th Septem- 
ber, 1980 having been issued by the Copy- 
ing Agency to the Deputy Commissioner 
informing him that the copies were ready 
for delivery and they should be collected 
forthwith (Annexure E in R.F.A. No. 456 
of 1980). Certified copies of the entries of 
the Copying Agency register have also 
been placed oh record. One is Annexure 
R2 in R.F.A. No. 457 of 1980. There is an 
entry in the column of “No. of copies 
required” of notice having been issued 
on 5th September, 1980 in respect of the 
copies being ready. Now this copy was 
prepared on 1st January, 1981 and deli- 
vered on 2nd January, 1981. But another 
copy of the same register relating to this 
relevant entry, which has been placed on 
record .by the respondents, is Annexure 
D in R.F.A. No. 456 of 1980. The relevant 
column does not show any such entry. 
This copy was applied for on 28th- Nov- 
ember, 1980 and was delivered on 26th 
December, 1980. whether the entry in 
question was there on record and the 
Copying Agency has made a mistake in 
not noting it down in Annexure E, as 
suggested by the respondents, or these 
entries have been made between 26th 
December, 1980 and 1st January, 1981 is 
at the moment a mystery. However, we 
have to presume the copies as correct be- 
cause they are certified to be true copies. 


10. Another fact at this stage may be 
noticed. When the appeals came up for 
admission before this Court on 22nd De- 
cember, 1980, learned counsel for the re- 
spondents were present and they opposed 
the admission on the ground that the 
appeals were barred by limitation. Since 
ex facie all the appeals were within limi- 
tation they were duly admitted. How- 
ever, the application of the State for the 
judg- 
ment of the District Judge, was adjourn- 
ed to 30th December, 1980. The matter 
was heard by the Court on 31st Decem- 
ber, 1980, On that day the learned coun- 
sel for the respondents filed the certified 
copies of three letters as well as two 
copies of entries of the register maintain- 
éd by the Copying Agency. This was done 
to show that the appeals were barred by 
limitation. An application was also moved 
on that day praying that the appeals be 
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dismissed as barred by limitation. The 
matter. was thereafter adjourned to 31st 
March, -1981 for final hearing of the ap- 
peals. ; : 

11. "The State has filed an affidavit of 
Shri G. S. Dod, Assistant Conservator of 
Forests, Legal Cell, Simla, who had gone 
to Nahan to make inquiries from the 
office of the Deputy Commissioner, Na- 
han, about the alleged letter dated 5/6th 
September, 1980 (Annexure E in R.F.A. 
No. 456 of 1980). This letter was admit- 
tedly received on 10th September, 1980 
in that office but was diarised on 24tb 
September, 1980. It was marked and deli- 
vered io the Copying Agency Branch on 
18th October, 1980. The reason for this 
delay is stated to be the strike of the 
Non-Gazetted Officers ‘from 5th Septem- 
ber to 13th. October. 1980. It is stated on 
oath that this is the only ‘solitary occa- 
sion when the Copying Agency of the 
District & Sessions Court wrote a letter 
intima:ing about the copies being ready 
for delivery. It is further stated that 
when the deponent met the Deputy Com- 
missioner, the latter informed him that 
the relevant file containing the letter is 
missing from his office and the matter has 
been reported to the police. 


12. I: is suggested that because of 
the huge compensation awarded by the 
District Judge, undue interest was taken 
‘by the claimants to ensure that the ap- 


` pealis are not decided on merits 
and are dismissed on the ground 
of limitation: ` This contention is 


based on the fact that the certificate of 
the Copying Agency shows that the 
copies were ready for delivery on 25th 
October, 1980 and, if that was so, the 
letter (Annexure E) written by the Copy- 
ing Agency to the Deputy Commissioner 
was a false one. For the purpose of these 
appeals we have to accept the certificate 
of the Copying Agency in respect of the 
copies filed by the appellants with the 
appeals. We say so because of the appa- 
rent contradiction of the entries in the 
register which ex facie show that the 
relevant entry regarding the notice being 
sent to the Deputy Commissioner has 
come into existence only when the ques- 
tions were being argued before us on 31st 
December, 1980. Moreover, even if we 
assume that the date of preparation of 
the copies for delivery as shown in the 
certificate is not correct, we are inclined 
to condone the delay in the circumstan- 
{ces of this case.. Admittedly there . was 
widespread strike by the Non-Gazetted 
Officers of this, State between 5th Sep- 
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tember to 13th October, -1980. .Various 
offices including those of the Deputy 


Commissioners as well as majority of. sub- 
ordinate courts were not functioning pro- 
perly because of the strike. The condi- 
tions prevailing in the offices of the State 
were indeed abnormal. Though the strike 
was called off on 13th October, 1980, it 
took some time before the employees 
came back to serve and normalcy return- 
ed. It is true that Shri Dod has no per- 
sonal knowledge about what the Deputy 
Commissioner told. him and it would have 
been much better if the Deputy Commis- 
sioner himself would have filed the affi- 
davit but because of the view we have 
taken up of the whole maiter, we will 
leave the matter at that. 


13. In R.F.A. No. 458 of 1980, State v. 
Niajo, there is an application by the State 
under Section 5 of the Limitation Act for 
condonation of the delay. The State has 
explained in detail the reasons why the 
appeal could not be filed earlier. Mainly 
it was the procrastination of the District 
Attorney and others who were concerned 
with processing the matter and taking a 
decision for filing the appeals. Apparently 
this case seems to have generated more. 
interest for various oblique reasons of 
various officials. We would, therefore,! 
condone the delay for this appeal also. 


14. Now reverting to the facts of the 
case, admittedly there is no evidence on 
record with regard to the classification 
of the acquired land. No evidence was 
produced since the issue about it was 
given up. But the judgment of the learn- 
ed District Judge does not state any fact 
or give any reason why the learned Dis- 
trict Judge came to the conclusion that 
all the lands were of the same quality. 
While discussing the effect of Ex. PA (to 
which we will presently revert), an in- 
stance of sale, the learned Judge says: 


“I am only left with the choice of con- 
sidering Ex. PA for the purpose of as- 
sessment of the land acquired in the 
light of the evidence on record. I hold 
that the acquired land in all the petitions 
is of one and the same. quality ie. OBAR 
AVAL and to be considered as such for 
the purpose of assessment.” 

The State is absolutely justified in as- 
sailing this conclusion which is based on 
no evidence and for which no reason has 
been given. ; 


15. Now Ex. PA relates to the sale of 
3 bighas of land falling in village Gond- 
pur for Rs. 30,000. The sale deed was re- 
gistered on 29th April, 1974, that is, after 
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two months and 13 days of the. notifica- 
tion issued under Section 4 (1) of the Act. 
The land under this sale is said to be 
situated about a furlong away from the 
acquired land and to that extent the sale 
was-a relevant instance. However, the 
sale deed shows that only a sum of Ru- 
pees 3,000 was paid before the Registrar 
at the time of the registration of the 
sale deed. The rest of the sale price 
amounting . to: Rs. 27,000 was stated to 
have been paid earlier. For proving this 
sale Onkar Singh (P.W. 1), the seller, was 
produced by the claimants. He is a Muni- 
cipal Commissioner in Paonta Municipal 
Committee. He gave no reason for. selling 
his land. It is true that the cross-exam- 
ination of this witness as well as of other 
witnesses produced by the claimants 
leaves much to be desired. But then the 
claimants also did not ask many relevant 
questions from ‘their witnesses. It has ie 
be remembered that the claimants in a 
reference under Section 18 of the Act ara 
in the position of plaintiffs. The onus of 
proving the. issue is on them. It was for 
jthem ta. prove that the transaction in 
question was genuine . and bona fide, 
They were also required to prove that 
Rs. 30,000 in fact were paid. For that pur- 
pose it was not enough to produce the 
seller. It was necessary, to examine. the 
purchaser also, The purchaser had to 
show that he was in a position to pay 
Rs. 30,000: in cash, This was specially so 
because a very insignificant. amount of 
Rs. 3,000 was paid before the - Registrar 
which was indeed very inusùal, 


‘16. Phe leamed District Judge fell 
into a serious error in not looking into 
ail the circumstances in order to appre- 
ciate whether the sale was genuine and 
bona fide. Indeed there is no discussion in 
the judgment. He has started with the 
presumption that it is genuine; ‘Another 
serious. error made by him is that he 
paid no attention to the fact that . the 
sale in question was executed after noti- 
fication under. Section 4 (1). of the Act 
had been.issued. The judgment reveals 
that the learned Judge was under the 
impression that as long as an instance 
of sale relates to a period before the 
award is announced, it is relevant. He 
had also gone on to accept the proof of 
the sale. referred to in the award given 
by the Land Acquisition Collector with- 
out realising that no evidence was pro- 
duced “by the parties in respect óf that 
sale before him. The confusion is appa- 
rent from: the following sentence, ‘in the 
judgment: © 
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“So taking the less average proved by 
Ex, PA which is a sale prior to- the ac- 
quisition of the land in dispute, I assess 
the market value of the land acquired 
at Rs. 10,000 per bigha. The entire land 
will be treated as ‘OBAR AVAL.” : 


17. The function of the- Court in 
awarding the compensation has since long 
been settled by the Supreme Court in 
the Special Land Acquisition eee 
Bangalore v. T. Adinarayan -Setty, . 
1959 SC 429, wherein it observed eevee (at 
p. 482):— 

“It is not disputed that the function of 
the court in awarding compensation 
under the Act is to ascertain in the mar- 
ket value of the land at the date of the 
notification under S. 4 (1) and the me- 
thods of valuation may be, (1) opinion of 
experts, (2) the price paid within a’ rea- 
sonable time in bana fide transactions of 
purchase of the lands acquired or the 
lands adjacent to the lands acquired and 
possessing similar advantages and, (3) a 
number of years’ purchase of the actual 
or immediately prospective profits of the 
lands acquired.” 


18. In Raghubans Narain Singh v. 
Uttar Pradesh Govt., AIR 1967 SC 465, 
the Supreme Court ruled (at p. 467):— 


“Market value on the basis of which 
compensation is payable under S. 23 of 
the Act means the price that a willing 
purchaser would pay to a willing seller 
for a property having due regard to its 
existing condition, with all its existing 
advantages, and its potential possibilities 
when laid out in its most advantageous 
manner, excluding any advantage due to 
the carrying out ‘of the scheme for the 
purposes for which the property is com- 
pulsorily acquired.” 

19. In the Collector ‘of Lakhimpur Va 
Bhuban Chandra Dutta, AIR 1971 ° SC 
2015, the Supreme Court observed; that in 
determining compensation, the value 
fetched for small. plot of land cannot be 
applied to ignds covering a very large 
extent. .— . 


20. Apparently. the iéamned District 
Judge was oblivious of these considera- 
tions, Neither he tried to find out about 
the genuineness of the sale nor the exact 
location of ‘this piece of land nor ‘ the 
effect of the transaction being after the 
date of issue of notification under ` Sec- 
tion 4 (1) of the Act nor the effect of sale 
of smali piece of land. If the land under 
sale. was adjoining village’ Gondpur the 
sale’ price would definitely be high since 


% 


‘it could straightway be 
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used for putting 
up residential buildings... =". :° ṣu > 
_ 21." Mr. Kapil Dev Sodd, learned coun- 
sel for Maya Dévi respondent, has vehe~ 
mently contended that the’‘potentiality’ of 
the acquired land, which was near ah in- 
dustrial complex, shows that the com- 
pensation awarded by the District Judge 
is not much. It is no doubt true that the 
potentiality of the acquired land has ` to 
be’ taken into consideration. But for this 
purpose there has to be material on re- 
cord. We even do not know whether the 
acquired land runs along the metalled 
road -as is ‘suggested by the learned coun“ 
sel for the respondents, Unfortunately 
the parties have not taken’ the trouble 
of even placing on record a plan of the 
locality in which the acquired land is 
situated. Even. Aks Shajra has not’ been 
placed on record.. This might have -help- 
ed us to determine the exact location’. in 
order to appreciate the potentiality ~ of 
the land, We. may at this stage refer to 
a Supreme Court judgment in Adusu- 
milli Gopalkrishna v. SpL Deputy’ Col- 
lector (Land Acquisition), AIR 1980 SC 
1870. i was observed by the Court. (at 
pP. 1871):— . s 


“An assesseement of the compensation 
payable for land acquired must take into 
account several factors, including the na- 
ture of the land, its present use and . its 
capacity. for a higher potential, its pre- 
cise location in relation to adjoining land, 
the use to which neighbouring land.. has 
been put and the impact of such use, on 


the land acquired and so, on.” 


22, We find in these cases ‘that nei- 
ther the parties nor the.‘court was con- 
scious of the principles‘ which: had to be 
applied. and taken into consideration -for 
determining the compensation .to- ‘be 
awarded: to the claimants: whose lands 
have been acquired. We ‘would, therefore; 
allow..the’ appeals and set- aside.the im- 
pugned judgment and remand the cases 
for re-trial, It is clarified: that the parties 
will be at liberty to produce further oral 
ae documentary. evidence. No order: as. 


: Order accordingly; 
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_ Asa Singh and others, Appellants v. 
State of Himachal Pradesh and another, 
Respondents; .. ..:. é ae 
Li: P, A., No.-.33 of 1972, D/- 30-12-1980. 
(A) Motor Vehicles Act (4 of 1939), Sec- 
tion 110-A—Motor accident—:Delay in fil- 
ing application for - compensation for 
death. of son — Condonation — .“Suffici- 
ent..cause” — Father mentally. shocked 
and. mother continuously ill — Evidence 
as to parents’ illness unrebutted — Delay 
deserves to be ‘condoned. . (Limitation 
Act: (1963), S. 5). Decision of single ‘Judge 
Reversed. soy: > ae «eens 
` Where the’ accident occurred on 7-12- 
1967 and the compensation claim“was fl- 
ed on'7-6-1968 by the father of ‘the de- 
ceased and the evidence showed that after 
the death of the son the father was men- 
tally. ‘shocked'‘and short of ‘money. and 
financially’ wreck and his -wife, the 
mother of the deceased, was ill and under 
treatment delay in filing the claim de- 
served to be condoned in view of the fact 
that eviderice produced on behalf of the 
father as to illness was not ‘rebutted. De- 
cision of single Judge,. Reversed. .. : 
st (Para. 13) 
: (B) Letters Patent, Clause 21 — Letters 
Patent appeal — High Court can go into 
all questions of fact and law in the inter- 
êst of law-and justice, ' (Para 15) 
` (C) Motor Vehicles Act (4 of 1939), Sec- 
tion 110-B — Accident — Negligence — 
Driver of jeep. not produced as witness, to 
show cause of accident other than: his 
negligence — Accident could be deemed 
to have taken place due to negligence.on 
the part of.:driver, (Torts.— Negligence). 
a aay see es a 


jaa . (Para 16) 
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a S. THAKUR, J.:— The appellants 
filed a claim petition before the Motor 
Accidents Claims Tribunal (the Tribunal 
in short) Mahasn District, on account of 
the death of Shri Manjeet Singh in a jeep 
accident. The same was, however, dis- 
missed by the aforesaid Tribunal on 
25-7-1969. It was stated in the applica- 
tion that Manjeet Singh, aged 22 years, 
son of Asa Singh appellant and the bro- 
ther of other petitioners/appellants was 
employed as a Sectional Officer in the 
Public Works Department of Himachal 
Pradesh, and at the ‘ime of the accident 
he was working in Gaura section of Ram- 
pur Bushahar. On 7-12-1967, he boarded 
jeep HIM-2458 helonging to the Rampur 
Division of the Public Works Department 
bound for Pachhada on Rampur Gaura 


road which was carrying diesel to the 
work site. The deceased was travelling 
in that jeep and was going on duty. At 


about 5 P.M. the jeep met with an acci- 
dent at a place 4 miles and one furlong 
from the starting point of Rampur Gaura 
Road. The jeep rolled down some 500 feet 
in the nallah and Manjeet Singh died at 
the spot, It was averred that the driver of 
the jeep drove the jeep negligently as a 
result of which the front wheel of the 
jeep collided with a hillock and the rear 
wheel went out of the road. The driver 
lost control over the vehicle and the jeep 
ultimately fell into the nallah. ‘The ap- 
pellants filed a claim petition claiming 
Rs. 50,000 as compensation from the re- 
spondents on account of the death of 
Manjeet Singh. 


2. The claim of the appellants was 
opposed on numerous grounds. One of the 
grounds was tha; the application was bar- 
red by limitation as the same was filed 
after sixty days. The appellants had also 
filed a separate application purporting to 
be under Section 5 of the Indian Limita- 
tion Act for condoning the delay, mainly 
on the ground that he could not file the 
petition within time due to his ill health. 
The Tribunal, however, held that the ap- 
plicant had been negligent in filing the 
claim petition and no sufficient cause had 
been shown to condone the delay. Ac- 
cordingly, the claim petition was held 
time barred. It was, however, found that 
the application was maintainable under 
the Motor Vehicles Act. It was also found 
by the Tribunal that Manjeet Singh was 
on duty when the jeep met with the acci- 
dent. P3 l 

3. Aggrieved by the judgment of the 
Tribunal, the appellants. preferred an ap- 
peal. before this Court. It was contended 
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by the appellants that the Tribunal had 
erred in holding that there was no suffi- 
cient cause proved for condoning the 
delay. It was also contended that the Tri- 
bunal failed to take notice of the fact that 
there were four minors and the provi- 
sions for payment of compensation in the 
Motor Vehicles Act had been made to 
protect the interests of aggrieved persons 
and the courts have to take a liberal view 
while construing the provisions of such 
Act. It was also contended that there was 
sufficient material on record to show that 
the petition could not be filed within 
time due to sufficient cause. The learned 
Judge, however, after considering the 
case law on the point, dismissed the ap- 
peal on the ground that the claim peti- 
tion was barred by limitation, 

4, The appellants filed a petition for 
seeking leave to file a Letters Patent 
Appeal. The learned single Judge by an 
order dated 7-8-1972 was pleased to cer- 
tify that the case was fit to fle a Letters 
Patent Appeal. The appeal has been pend- 
ing for disposal for quite a long time. 

5. We enquired from the learned coun- 
sel for the appellants whether by now 
the appellants 2 to 5 have attained majo- 
rity. It was stated by him that respon- 


‘dents 2 to 5 have become major and that 


he would file a separate power of attor- 
ney on their behalf in this Court. 


6. It is contended by the . learned 
counsel for the appellants that the pro- 
visions for the payment of compensation 
under the Motor Vehicles Act in the 
event of any accident, are in the nature 
of benevolent provisions, That being the 
position, the provisions have to be liberal- 
ly construed in favour of an aggrieved 
party. It is further pointed out that the 
limitation for filing claim petition which 
was previously sixty days has been en- 
hanced to six months with the manifest 
object of giving more time to an aggriev- 
ed party to claim compensation. The 
learned counsel has vehemently argued’ 
that in the instant case four of the appel- 
lants were minors and as such they were 
entitled to the benefit provided to such 
persons under Sections 6 and 7 of the 
Indian Limitation Act. It is further sub- 


. mitted that Section 29 (2) of the Limita- 


tion Act applies even to the claim peti- 
tions under the Motor Vehicles Act. On 
this account it is contended that the 
learned single Judge as also the Tribunal 
the 
claim petition was barred by limitation. 
The accident is stated to have taken -place 


~“ on 7-12-1967 whereas the claim petition 
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was filed on 7-6-1968. At the relevant 


time the limitation for filing a claim peti- - 


tion was sixty days. It was by Act No. 56 
of 1969 that the limitation was raised 
from sixty days to six months. In case 
the limitation at the relevant time had 
been six months, the claim petition would 
have been within limitation. Any way, 
it can be reasonably inferred from this 
substitution of limitation that it is meant 
to give a fairly longer time to an aggriev- 
ed party to take proceedings to claim 
compensation. 3 


7. The first contention of the learned 
counsel for the appellants is that admit- 
tedly the appellants 2 to 5 were minors 
at the relevant time and in any event had 


_ no: attained majority till the date of the 


-w 


filing of the claim petition before the Tri- 
bunal. This fact is not disputed even by 


~. the learned counsel for the respondents. 


If it is so, it is contended that the appel- 
lants 2 to 5 were entitled to the benefit 
of Sections ‘6 and 7 of the Limitation Act. 


Under Section 6 of’ the Limitation Act, - 


in the case of a minor, the claim petition 
could be filed after the disability had 
ceased. It is, however, provided under 
Section 7 of the Limitation Act that 
where one of several persons jointly 
entitled to institute a petition is under 
such disability. and a discharge canno; be 
given without the concurrence of such 
a person, time will not run against any 
one of them until one of them becomes 
capable of giving such a discharge with- 
out the concurrence of the others or 
until the disability has ceased. He has 
referred to a decision in Visava Hiraben 
v. Ishwarbharti Gauswami, (AIR 1977 
Guj 146). Reference may be made to 
paragraph 5 of the judgment. In this 
paragraph the observations of the Sup- 
reme Court in Trustees of Port of Bom- 
bay v. Premier Automobiles Ltd. “(AIR 
1974 SC 923) have been quoted and the 
same can be reproduced with advantage 
(at p. 943 of AIR):— 


“We are of the view, in reiteration of 
earlier expression on the same lines, that 
public hodies should resist the temptation 
to take technical pleas or defeat honest 
claims by legally permissible but margi- 
nally unjust contentions, including nar- 
row limitation......... it is doubtful mo- 
rality to non-suit solely on grounds of 
limitation, a plaintiff who is taken in by 
seemingly responsible representation only 
to find himself fooled by his credibi- 
j publie -institutions convict 


‘themselves of untrustworthiness out of 
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their-own mouth by resorting ' to such 
defences.” . 

It is further observed in this paragraph 
that (at p. 149 of AIR Guj):— 

“The law relating to compensation in 
motor accident cases has been enacted by 
the State for the benefit of the depend- 
ants of the unfortunate victims and it is 
surprising that when it comes to the im- 
plementation of the said law, the limbs 
of the State should try to defeat a claim 
not on merits but on technical pleas such 
as “narrow limitation”, One could only 
hope that bearing in mind the injunction 
of the Supreme Cour: in the abovemen- 
tioned case, the second opponent would 
desist from raising such pleas in future 
at least in cases where the delay is not 
inordinate.” 


8 Our attention has been also drawn 
to the decision in State of Haryana v. 
Darshan Devi, (1979 Acc CJ 205): (AIR 
1979 SC 855). In paragraph 6 of the judg- 
ment, the Supreme Court observed as 
under:— : 


“The second principle, the State of Har- 
yana has unhappily failed to remember 
is its duty under Article 41 of the Con- 
stitution to render public assistance, 
without litigation, in cases of disable- 
ment and undeserved want. It is a noto- 
rious fact that our highways are grave- 
yards on a tragic’ scale, what with nar- 
row, neglected roads, reckless, unchecked 
drivers, heavy vehicular traffic and State 
Transport buses often inflicting the 
maximum casualties. Now that insurance 
against third party risk is compulsory 
and motor insurance is nationalised and 
transport itself is largely by State Un- 
dertakings, the principle of no-fault 
liability and on-the-spot settlement of 
claims should become national policy. 
The victims, as here, are mostly below the 
poverty line and litigation is compound- 
ed misery. Hit-and-run cases are com- 
mon and the time is ripe for the Court 
to examine whether no-fault liability is 


not implicit in the Motor Vehicles Act 
itself and for Parliament to make law 
in this behalf to remove all doubts. A 


long ago report of the Central Law Com- 
mission confined to hit-and-run cases of 
auto-accident is gathering dust. The hor- 
rendous increase of highway casualties 
and the chronic neglect of rules of road- 
safety constrains us to recommend to 
the Central Law Commission and to Par- 
lament to sensitize this tragic area of 
tort law and overhaul it humanistically.” 

9. The learned counsel has also refer- 
red to the decision in New India . Assur- 
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ance Co. v.. Punjab “Ambala 
City, (1964 Pun LR 156): (AIR 1964 Punj 
235). It, has been held. in. this. judgment 
that where the delay:in making am ap- 
plication for compensation: and substitu- 
tion was partly due fo. the physical .,and 
mental. incapacity. of the applicant,-.it is 
sufficient cause for,exercise of discretion 
vested in .the Tribunal to- extend.. time. 
It is also observed. that sufficient . cause 
would receive, a, liberal construction .so as 
to advance substantial justice; where ‘no 
serious negligence .or- inaction: or want 
of bona. fides is imputed, to. the claimant. 


- 10... Without considering: the ‘impact of 
Sections 6 and 7 of the Limitation ‘Act, 
let us examine whether ‘the Tribunal and 
the learned single Judge “-are right’ in 
dismissing the application for condoning 
the, delay in filing the claim petition, and 
whether we can go into this question at 
the stage of a Letters Patent Appeal. :-To 
start with, the learned counsel’ fer «the 
appellants has referred to a decision in 
Asha Devi v. Dukhi Sao, (AIR 1974 SC 
2048) to show that. a Division; Bench. hear- 
ing. a, L.P.A. under clause; 10 from. the 
judgment of a single Judge in first appeal 
has the same: power which the -single 
Judge..has, as.a first appellate Court,: in 
respect of both. questions. of fact.and. of 
law. The relevant observations : in | this 
judgment may be reproduced. {at page 
2049):—~ bee ge 2 taro, 3 oe 

“There. isi'no dispute that’ an- appeal 
lies to a Division ` Bench of the High 
Court. from the judgment of a Single 
Judge of that Court in appeal from `a 
judgment..and:-decree of-a eourt subject 
to the superintendence of the High Court. 
The only question is' whether the power 
of a Division Bench “hearing a Letters 
Patent Appeal under clause 10 of the 
Letters Patent of Patna -High Court ‘or 
is, ous: provisions ‘in the Letters 


i 


Patent of other High Courts is limited ` 


anly to a question of law under Sec. 100 
of the Code of Civil Procedure or’has it 
the same. power which the single Judge 
has as a. first. Appellate Court in- respect 
of both questions of fact and’ of law.:The 
limitations on the power of the ‘Court 
imposed by: Ss. 100 and 101 of the Code 
of Civil: Procedure ‘cannot be made: applic- 
able to an appellate Court hearing a Let- 


ters Patent appeal: from the: judgment’ 


of a single Judge of that High Court in 
a first appeal from the judgment and de- 
cree of the court subordinate to-the- High 
Court for the simple reason that a single 
Judge ofthe High Court is- not a: “Court 
subordinate to the High. Court” r: =t 
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ii.. We shall now'' examine the evi- 
dence- produced by - the appellants “in 
support: of the- application for: condoriing 
the delay in filing'the petition’ A.W: 1 
is. Dr. ‘Kailash Chand -Sharma, Medical 
Officer-in-charge.. Civil. Hospital, Solan. It 
is stated by him ‘that he has’ been- in 
charge of. the hospital. since November 
1967 and that the appellant: ‘Asa Singh 
has been under his- tréatment from 17-5- 
+968 and is: still ‘continuing to! be -urider 
his treatment: According to him le was 
suffering from Chronic Diarrhoea ‘and 
Anaemia, It is further stated that the 
wife,of Asa Singh ‘appellant. has: been 
under. his treatment: since 18-11-1967 and 
she was suffering from anaemia, genera- 
lised body -pains and . anxiety’ ‘:neurosis: 
A.W:.3 is Shri Chunt Lal of Solan; It is 
stated ‘by. him that: he is a neighbour‘ of > 
Asa Singh appellant amd knows: him ànd 
his family. It is stated by him that after 
the news regarding the death of his son 
was received, Asa Singh went to Rampur 
and brought his dead” body.: It is. ‘also 
stated ‘that Asa’ Singh did not: open’ the 
shop: for. two months:and that he- was 
mentally; ; up-set. _ (pagal. sa rahata tha). 
According .to. this .witness, the ‘wife’ . of 
Asa Singh still continues tò bè in that 
state. and does not come out of her house. 
It is also stated that-Asa Singh very spar- 
ingly. came: out-of his house. A.W: 4 is 
Shri Madan Lal, Cloth Merchant, Solan. 
It. is stated by: him..that on the death of 
his son, Asa Singh received a great shock 
and that. previously also he had. suffered 
some reverses in life..The shop of Asa 
Singh remained closed for about one and 
a half month after the death of his son: 
He also used to visit the house: of Asa 
Singh and found him .and his’ wife weep- 
ing all ‘the time. It is further.stated that 
his son, Manjeet Singh, used to send him 
Rs. .300 to 350 per.month, According ta 
the witness before. the accidental death 
of his.son, there was a theft in‘his house. 
AW. 5.is Asa Singh appellant himself. 
It is stated by him that his. deceased son 
was drawing a salary of Rs, 500 or 560 
per month. Upon the information about 
fhe death of his son,‘ he went‘to Rampur 
and brought the dead’ body to’Solan.’ It 
is stated by him that ‘emotionally all thè 
time ‘the was iù such a state that he uséd 
to: get fits twice or thrice daily’ and all - 
the ‘time felt giddiness, He has’ referred 
to several losses sustained by him. AW 6 
ig Rulia Ram, _ Clerk, _8.D.0.'s Offce, 
Rampur. He has stated that the..deceased’ 
Manjeet Singh: was paid a‘; salary - of: 
Rs, 470 including D.A:' etc, He has’ prov- 
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ed tha: accident: report :Ex:;:PW68/B. ‘H is 
stated by him that the.police made | an 
enquiry about the. cause of death. 


12. RW iis Shri D. N. ‘Handa,, Execu- 
tive Engineer, Rampur Division, Rampur.. 
13. From the perusal of the record, it 
appears that no. evidence in rebuttal’ has 
beck produced by the respondents im this 
behalf, A perusal of ‚the evidence shows 
that after -the death of his,sen, Asa Singh 
appellant was mentally shocked and fac- 
tually may not be aware about the limi- 
tation for filmg the claim, petition. . At 
the same. time, his wife was ill and. was 
Bader treatment., He was. also short:. of 
oney and. financially a. wreck, Accord- 
Reie to his statement even for ceremanies 
in connection. with. the. death of his son, 
he had to borrow money. Other witnesses 
referred to above have also stated about 
the pitiable condition in which Asa Singh 
` jappellant was placed and the mental 
condition in which he‘ was seen. Looking 
to all these facts and bearmg in mind 
the fact that the evidence produced ‘on 
behalf of the appellants in this behalf 
has not been rebutted, we are of the view 
that the application for: condonation of 
delay in filing the claim petition deserves 
to be allowed. Since we have held that 
the application for condoning the delay 
is to be allowed, we are not inclmed to 
go’ into the question whether the appel- 
lants were entitled to the benefit of Sec~ 
tions 6 ‘and T: of the Indian ‘Limitation Act 
or not. ; 


14, Once the application for condoning 
the délay to entertain’ the claim petition 
is allowed, the question’ arises’ whether 
the appeal itself can be decided on merits 
or may be remanded for a fresh decision. 
Looking to the fact that the accident took 
place as back as in December ~1967 and 
this appeal is being decided after about 
14: years, we are inclined to dispose of 
this appeal ‘on merits as well. 


15. A- perusal of the evidence on - Te 
cord shows that the parties led evidence 
not only in respect of the application for 
condanation: of delay, but also on. merits. 
Accordingly, it was not. objected to: even 
by the learned counsel for. ithe respon- 
dents that the matter be. decided -:an. 
merits. It is, however, contended by ‘the 
learned counsel for the respondents: that 
there being concurrent finding-that. : no 
sufficient cause for condonation of delay 
was proved, this court should not reverse 
that finding. -It is further contended by. the. 
learned -counsel that sisters and: brothers. 
are not entitled to’ claim compensa- 
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tion as they are not the legal. represente- 
fives of tthe deceased. We find no force 
in. these cantentions. This court - i 
deciding the Letters Patent Appeal can 







and justice, ‘Similarly, we are not satis- 
ae that appellants 2 to 5 are not entitled 

to. claim: ‘campensation, . Assuming. that 
they’ are not so entitled, the appellant 
No. 1, ‘Asa Singh, who is the father of 
the deceased, is still, according to the 
learned counsel for the Tepondents en- 
titled to claim sam 


16. Itis on record ‘that the acddent 
took place on 7-12-1967 at 5 P.M. and a 
repert to that effect was submitted which 
is Ex. PW 8A.: In the report it is sub- 
mitted that the death of Manjeet Singh, 
regular Overseer in. Rampur Division 
tock place in the’ jeep HIM-2458 ‘which 
was carrying. diesel to work site near 
Pachhada village on~ Rampur Gaura 
road when he was on duty. R.W. 1, Shri 
D. N. Handa, Executive’ Engineer, Ram- 
pur Division has‘stated that Shri Manjeet 
Singh was- Sectional Officer under ‘him. 
It is also’ stated that-thé road on which 
the accident actually took place was be- 
ing .constructed from Rampur fo Gaura. 
It is also, inter dlia, stated that the jeep 
was being used for carrying goods etc. 
for the construction of road. The labour- ' 
ers ‘work from 9? A.M. to 5 P.M. and 
duty ihours'.of Sectional Officer are -also 
the same, It is also stated’ that Manjeet 
Singh deceased was on duty on- the day 
ef the accident.. He has also stated that 
the. deceased’ had boarded the jeep from 
the stere’ at Rampur. It is further stat- 
ed that up to 5 P.M. the deceased was 
on duty. The witness ‘has further stated 
that the injured driver had been brought 
on foot by some people to Rampur and 
that ‘he had úo -personal knowledge as to 
when ‘actually the accident took place. 
The driver of the jeep was stated ‘to be 
alive, but he'has Hot been produced as a 
witness ‘to show that ‘the accident*did not 
take place ‘due to his negligence. -Tn ‘the 
case of State of Punjab v. H, L. Kochhar, 
(1980 Acc €J:437) a Division Bench -of ‘this 
Court in: ‘paragraphs | 16" and 17 Observed 
as under-: 

“The facts as aicid leave no PEA 
that the maxim res ipsa loquitur fully 
applies in the circumstances of the pre- 
sent case. Since we find that the bus had 
no latent defert, it should not have gone 
off the road and rolled down the khad 
put for the negligence-om-the part of the 

ver,” 
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_ Asquith L. J. in Barkway v. South 
Wales Transport Co.: Ltd. ((1941) 3 All 
ER 322) (sic) ((1948) 2 All ER 460), ruled: 


“If the defendants’ omnibus leaves the 
road and falls down an embankment and 
this without more is proved, then res 
ipsa loquitur there is a presumption that 
the event is caused by negligence on the 
part of the defendants, and the plaintiff 
succeeds unless the defendants can rebut 
this presumption.” 


It was also observed that to displace 
this presumption the defendants must 
show that they used all reasonable care 
in and about the management of the bus. 
The Supreme Court in Krishna Bus Ser- 
vice Ltd. v. Mangli, (1976 Acc CJ 183): 
(AIR 1976 SC 700), quoted with approval 
the above mentioned observations of As- 
quith L. J. and held that the maxim will 
apply even in case where a tie rod end 
broke down causing the vehicle to go out 
of control. Similar view was again taken 
by the Supreme Court in Minu B. Mehta 
v. Balkrishna Ramachandra Nayan, (1977 
Ace CJ 118): (AIR 1977 SC 1248).” 


In the face of this decision we are inclin- 
ed to hold that the accident took place 
due to the negligence on the part of the 
driver. l 


17. The only question which now sur- 
vives for decision is the quantum of 
compensation to which the appellants 
are entitled to. The appellants in their 
claim petition have claimed a total 
amount of Rs. 50,000 as compensation. 
There is evidence on record that the de- 
ceased was 22 years of age and was gei- 
ting total emoluments of Rs, 470 per 
month including all allowances, Accord- 
ing to Asa Singh appellant, the deceased 
used to send Rs. 300 to 350 per month 
as his whole family was dependant on 
him. Even if multiplier method is applied 
to the instant case, the amount of com- 
pensation would come to more than Ru- 
pees 50,000. We, however, cannot award 
compensation in excess of what is claim- 
ed in the claim petition. As such, we have 
no alternative but to award of Rs. 50,000 
ás compensation to the appellants. 


18. For the foregoing reason, the ap- 
peal is allowed to the aforesaid extent 


with costs. 
Appeal allowed. 
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AIR 1981 HIMACHAL PRADESH 80 
V. D. MISRA, C. J. AND 
H. S. THAKUR, J. 

Rakesh Kumar and ete., Petitioners v. 
State of Himachal Pradesh and others, 
Respondents. 

C.W.P. Nos. 182 and 185 of 1980, 
1-12-1980. . 

Constitution of India, Arts. 15, 29, 46 
and 226 — Admission to M.B.B.S, course 
1980-81 of Himachal Pradesh Medical Col- 
lege, Simla — Conditions contained in 
Prospectus, Notes I, II and Proviso — In- 
terpretation — Candidates who applied 
against reserved seats of ‘Rural Areas” 
— Held, could be considered on merits in 
unreserved category. (Interpretation of 
Statutes — Construction of proviso). 


It is a rule of interpretation that a pro- 
viso is subordinate to the main section 
and when a proviso is repugnant to the 
enacting part, the proviso will not prevail 
over the absolute terms of,an Act. In 
case the enacting part of a statute is 
clear and unambiguous, its scope cannot 
be whittled down by the use of the non 
obstante clause. Similarly a proviso is 
considered subordinate to the main sec- 
tion and does not enlarge an enactment 
excepi for compelling reasons. . At the 
same time, some times an unnecessary 
proviso is inserted by way of abundant 
caution. Accordingly, a construction plac- 
ed upon a proviso which brings it into 
general harmony with the terms of sec- 
tion should prevail. (Paras 9, 10) 


The mandate contained in the proviso 
attached to Notes I and II in the prospec- 
tus for the admission to M.B.B.S. Course 
1980-81 of Himachal Pradesh Medical 
College, Simla is specific in character, 
that the candidates belonging to the cate- 
gor.es of Scheduled Castes and Scheduled 
Tribes, if not selected in their respective 
categories have to be considered for se- 
lection on merit, against the unreserved 
seats. There is, however, no mandate to 
the contrary that the candidates belong- 
ing to other reserved categories are ex- 
cluded from such a consideration. There- 
fore the candidates who specifically ap- 
plied for admission against the reserved 
seats of “rural areas” but were not select- 
ed in that category, could be considered 
for admission on merit in the group Ii 
meant for unreserved category. 

, (Paras 6, 10) 

Under notes (i) and (ii) of the condi- 
tions of the Prospectus, it has been speci- 
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‘fically provided’ that candidates- wishing- 
to be considered against reserved seats 
would not be deprived of their right of 
being selected against unreserved seats. 
— The very phrase “unreserved seats” in- 
dicates, that against this category, any 
candidate belonging to any ` group can 
compete for selection. This is the only 
harmonious interpretation of the respec- 
tive conditions of the prospectus. 

(Paras 10, 13) 
Chronclogical Paras 
AIR 1957 SC 281: 1957. Cri LJ 404 10 
1940 AC 1014: (1940) 3 All ER 549: 163 
.. LT 343, Nokes v. Doncaster Amalga- 

mated Collieries Ltd, - 9 


Devinder Gupta and K. D. Sud, for 
Petitioners; Inder Singh, Advocate Gene- 
ral and P. N. Nag, for Respondents. 

H. S. THAKUR, J.:— In these two writ 
- petitidns since common questions of law 
and facts are involved, they can be con- 
veniently disposed of by a common judg- 
ment, A 


2. The relevant facts as disclosed in 
C.W.P. 182 of 1980, may be stated. The 
petitioner after having successfully pass- 
ed the B. Sc. Part I examination with 
medical subject, from the Himachal Pra- 
desh University, applied for admission to 
the competitive examination of M.B.B.S. 
course 1980-81 session, to the Himachal 
Pradesh Medical College, Simla. It is stat- 
ed that the admission to the M.B.BS. 
Course of Himachal Pradesh Medical Col- 
lege is made in accordance with the con- 
ditions contained in the prospectus issu- 
“ed by respondents 1 and 2. It is further 
disclosed that there are 65 seats in all for 
the .M.B.B.S, Course for 1980-81 session, 
out of which 41 were unreserved whereas 


Cases Referred : 


24 were reserved, It is averred that the ~ 


number of reserved and .unreserved seats 
contained in’ the prospectus was later on 
modified by making provision for reser- 
vation’ of seats for candidates from rural 
areas, After such modification, the 
number of unreserved seats was reduced 
to 33 and of-reserved seats, increased to 
32. The petitioner. appeared in the. 
petitive.examination against unreserved 
seats and after the compilation of result 
the petitioner in the select list was plac- 
-€d at serial No. 37, whereas-Shri Narain 
Kumar, the other petitioner in C.W.P. 
185 of 1980, was placed at serial No. 36. It 
is pointed out, that since out of three seats 
reserved for the political sufferers, ‘only 
one was filled and, ou; of two seats re- 
“served for. backward classes | none could 
1981 Him. Pra./6 X G—29: 
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be filled; as such in: accordance with the 
note ‘contained in the prospectus, these 
four seats were also treated as unreserv- 
ed, thereby raising the total number of 
unreserved seats to 37. It is contended 
that the respondent No, 3 later on chang- 
ed the aforesaid list and prepared an- 
other list, termed as’ revised merit list, 
on 21-10-1980. A copy of the revised list 
has been annexed’ and marked as An- 
nexure PD. In this list the names of the 
petitioners, in both these writ ` petitions, 
were deleted whereas the names of re- 
spondents 4 and 5 were added at serial 
Nos. 30 and 36 respectively. It is contend- 
ed by the petitioner that he represented 
the matter to respondent No. 3 and a 


-copy of the same is attached as Annex- 


ure PE. 

3. The case of the petitioners is that 
the action of the respondent No, 3 in re- 
vising the list and deleting their names 
is wrong and illegal. Inter alia, it is con- 
tended that the petitioner was not af- 


forded any opportunity to show cause be- 


fore his name was deleted. The petitioner 
has also alleged legal mala fides against 
the respondents. 


4. Narain Kumar petitioner in C.W.P, 
185 of 1980, has stated almost similar 
facts as in C.W.P. No. 182 of 1980. As 
such, it is not necessary to re-state all 
these facts. The only additional plea that 
has been: taken and not pressed, is that 
the reservation made: for candidates be- 
longing to ‘rural area” is egal and. in- 
valid. 


' 5. The main contention of the: peti- 
tioners, in these writ petitions, concerns 
the interpretation of the conditions con- 
tained in the prospectus, issued. The rel- 
evant extracts from the prospectus 
(English Translation) have been’ subniit= 
ted and marked as Annexure PA. In 
order to appreciate the respective con- 
tentions of the parties, it is desirable to: 
reproduce the same: — 


“PROSPECTUS” 


II ADMISSION 


Admission to this College‘ is done ac- 
cording to the . condition given below 
which should carefully be gone through 
by the desirous candidates while submit- 
ting their applications. 

. Subject to any specific order of the 
Himachal Pradesh“ Government, the total 
seats in the College’ are limited ‘to 65 


-childrén of bora fide Himachalis; Hiha- l 
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chal Government employees and emplo- 
yees of autonomous bodies wholly or par- 
tially financed by Himachal Pradesh Gov- 
ernmient will only be considered for seats 
under - ‘Group I: (reserved) - categories: (a) 

- ° (Contd. on Col. 2y A 


Group I: (Reserved) 


‘(a) 9 seats 
(b) 3 seats 
(ec) 5 seats 


fd) 3 seats 
(e) 2 seats 
(f) One seat 
(g) One seat 
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(unreserved). In 
Group I (Reserved) Category. (c) the eli- 
gibility will. be determined in accordance 
with the conditions laid therein. ` 

The distribution of seats under the 
various categories will be as. under: : 
24 seats. 


` - Schedüled’ Castes °° 2 


Scheduled Tribes `œ ` Éa 

To be nominated by the Government - of 
India. These -candidates will - have te 
satisfy the criteria of eligibility laid down 
by the Himachal Pradesh University but 
they will not be required to appear in 
the competitive examination, 

For political sufferer. 

For Backward Classes. 

For Antodya Families. 

For distinguished Sportsman, 


Group II (Unreserved) 41 seats. 


(i) The definition of Political Sufferers is as under:—_ o A E 


“xx xx 


Only those will be considered as dis- 
tinguished sportsman who have repre- 
sented either India or in the sports of 
Himachal Pradesh University and for 
this only the certificate issued by the Di- 
rector of Sports, Himachal Pradesh Uni- 
versity will be acceptable, 


Note (i) Provided that the seats reserv- 
ed under different categories in Group I 
shall be treated as so reserved only if 
no carididate falling under such respec- 
tive categories is selected. on merit in 
Group II; and seats of a particular cate- 
gory shall be treated as unreserved to 
the extent to the candidates falling in 
that category are Selected on merit in 
Group I. 

Note (ii) A candidate wishing "to be 
considered for a reserved seat should in 


his/her application form specify one cate- 
gory of reserved seat for which he/she 


is eligible. This will not prejudice his/her ` 


case of being, selected against a unreserv- 
ed (Group II) seat. (Category once indi- 
cated will not be permitted to be chang- 
ed). 


Note (ili) The inw number of 
women. candidates excluding the nomi- 
nated candidates of category I (c) will 
be ten. If this number falls short, then 
a combined merit list of all the remain- 
ing women candidates of unreserved seats 
will be prepared on merit after scoring 


xx 
(II) The definition of Antodya Family is as under:— 
a 


. (I) Distinguished Sportsmen. 


out the names of last male candidates in 
the merit list, 


All the candidates of Groups Iand J 
except Group I (c) will have to compete 
amongst their own -categories. Unfilled 
seats from Group I mentioned above will 
be treated.as unreserved when the re- 
quired number of candidates are not 
found eligible as per rules of the Pros- 
pectus and will be added to Group I, If 
a candidate in-any of the reserved seats 
under Group I (a) and (b) is left out of 
consideration for not attaining high 
enough position ‘amongst the candidates 
specifically grouped thereunder, his/her 
candidature would be considered on the 
basis of merit in the unreserved seat 
(Group TI) if otherwise eligible, 


Definition of permanent residents of 

Himachal Pradesh: 

A bona fide Himachali is a person who 
has permanent home in Himachal Pra- 
desh and includes a person who has been 
residing in Himachal Pradesh for a period 
not Jess than 15 years or a person who 
has permanent home in Himachal Pra- 
desh but on account of his occupation ha 
is living outside Himachal Pradesh.” 


Since the reservation for admission -had 
been made for candidates from rural area, 
an intimation to this effect was issued by 
the Himachal Pradesh University. A copy 
of the samie has been submitted as An- 


+ 


_ cation Officer under whose 
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nexure PB.. The same is also reproduced 
which reads as under:— 

“No. 5- -4/PMT-HPU (EXAMSJ _ 
Himachal Pradesh University 
Examination’ Branch 
From Registered, 
The Controller of Examinations, 
Himachal Pradesh University, 
amema, Simla—171005. 

‘0 

Roll No. 3129 
Name: Mr. Rakesh Kumar 
Father’s name————— 


Dated Simla 171005, the 29th August, 


1980, 

Subject: Intimation of Dates of Examina- 
tions and reservation of Nine seats 
for Rural Areas for Pre-Medical 
Test (Competitive) 1980. 

Sir/Madam, 

In partial modification of nyamination 
Notice No. 5-2/PMT-HPU (Exams.) dated 
3-7-1980 read with notice dated 5-7-80, 
the Government of Himachal Pradesh 
have revised the reservation quota of 
seats for entrance examination for admis- 
sion to Ist year of M.B.B.S. Course 1980- 
81 as under:— 


Unreserved seats 

Reserved seats 

Govt. of India nominee 5 
Scheduled Castes 9 
Scheduled Tribes 3 
Political Sufferer 3 
Backward Class / 2 
Sportsman 1 
Rural areas 9 


If you want to change the category ac- 
cording to the modified reservations . of 
seats (i e. rural areas), you have to sub- 
mit a certificate of the category on the 
prescribed form, obtainable from the Prin- 
cipal, H. P. Medical College, Simla-1. The 
definition. of rural area is as under:— 

“A candidate must have received edu- 
cation from ist to 8th standard in a com- 
mon rural school situated in any village 
not having any Municipality or Notified 
Area or Town Area Committee. For this 
purpose, a certificate is required to be 
submitted along with the application, 
which will be signed by the Block Edu- 
jurisdiction 
the school in which the candidate re- 
ceived. education up to 8th standard falls.” 

The Rural area certificate along with 
application as per the definition, given 
above, will be received up to 12th Sept- 
ember, 1980 in the office of the Assistant 
Registrar (Examinations), Himachal Pra- 


desh University, Simla-5, whereafter, no 
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certificate for change of category shall 


_ be accepted. 


The modified definition of Sportsman is 
as under:— 

“Those who have represented India or 
Combined Universitiès or who hold dis- 
tinctions of All India Level or those wno 
have represented the States or the Uni- 
versity, the certificate issued by the res- 
pective competent authority in this be- 
half will be’ valid.” 

Applicants under this category are re- 
quired to submit their form duly com- 
pleted up to 5.00 P.M. on 12-9-1980. - 

You can collect your Roll No. at the 
University Counter from 11 A.M. to 4 
P.M. on 17th and 18th September, 1980 


‘on production of Identity Certificate issu- 


ed by the Principal of the College in 


which the candidate studied last or a 
Gazetted Officer. 
Competitive Entrance’ Examinations 
will be held on the following dates:—- 
1. 19-9-1980 Biology. 
2. 20-9-1980 Chemistry 
(including Organic Chemistry). 
3, 21-9-1980 Physics. 
Please quote above letter No., date 


and Roll No. while corresponding on the 
subject.” i 


6. Itis contended by the learned 
counsel for the petitioners that Notes (i) 
and (ii) of Annexure PA are subject to 
the proviso attached to these notes, which 
is to the effect that if a candidate in any 
of the reserved seats under Group 1 (a) 
and (b) is left out of consideration for 
not attaining high enough position among 
the candidates specifically grouped there- 
candidature would be 
considered on the basis of merit in the 
unreserved seats (Group II), if otherwise 
eligible. It is contended that the respon- 
dents 4 and 5 applied for admission as 
candidates against the category of reserv- 
ed seats for ‘rural areas’. It is further 
pointed out that 9 of the candidates who 
applied under this category had since 
been selected (though on -the basis of 
their merit), respondents 4 and 5, could 
not be selected since they had specifi- 
cally applied against. the reserved quota 
for candidates from ‘rural areas’, It is 
also contended that only those candi- 
dates who fell under categry 1 (a) and 
(b), ie.. (being members of Scheduled 
Castes or Scheduled Tribes who had 
applied for admission on that basis, they 
only could be considered on the basis of 
merit, in the unreserved seats Group I, 
if otherwise eligible. The essence of the 
contention is that since respondents 4 & 5 
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specifically. applied ' for ` admission 
against the reserved seats of “rural areas” 
and they were not selected in that cate- 
gory, they could not be considered for 
admission on merit in the Group II meant 
for unreserved category. 

7. In the returns filed on the affi- 
davits of Dr. B. C. Verma, Associate Pro- 
fessor in Chemistry of the University and 
Dr. K. D. Gupta, Registrar of the Uni- 
versity, it has been contended that if a 
candidate has shown his willingness to be 
considered against the reserved cate- 
gory, he has to indicate as such, in the 
application form, but such indication will 
not disentitle him for being selected in 
the unreserved category, Le., category 
(1), if he is otherwise eligible and, it 
will not adversely affect his candidature, 
for being selected in the unreserved 
categery. It is further contended that 
immediately after publishing the first list, 
it was pointed out by the Assistant Re- 
gistrar (Examinations) that Raman 
Kumar Sharma and Dhruv Dev (respon- 
dents 4 and 5 respectively) secured more 
marks, i.e, 169 and 167 respectively, but 


their names, had not been in- 
cluded in the list The matter 
‘was immediately taken up on 


17-10-1980 and it was found that there 
was inadvertent mistake in not including 
their names. It is further contended that. 
these respondents had applied for being 
considered against the quota reserved for 
“rural areas” and in that category candi- 
dates having more than 169 marks were 
available and as such, they were selected 
in that reserved category: It is pointed 
out that they were otherwise also within 
the zone of selection in the unreserved 
category. The result was that the peti- 
tioners who were at the bottom of the 
list prepared on 15-10-1980, had to go 
and respondents 4 and 5 had to be shown 
in the revised list at serial Nos. 30 and 36, 
where they occupied their places on the 
basis of the merit secured by them. 
Accordingly, the revised list was prepar- 
ed. In the return filed on behalf of re- 
pondent No. 3 on the affidavit of Dr. 
K. D. Gupta, Registrar of the University, 
it has been stated that immediately after 
the publication of the first merit list, it 
came to notice that two candidates, i. e., 

respondents 4 and 5, who had obtained 
169 and 167 marks respectively, had been 
left out of selection inadvertently and 
two candidates, i.e., the petitioners, who 
had secured 165 marks each had been 
selected. It is further stated that if candi- 
dates of a reserved category are selected 
“on merit in general quota, the number of 
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reserved seats is reduced: to that extent; 
It is, however, pointed out that in this 
case nobody has been selected against the 
seats reserved for “rural area? candi- 
dates. On the other hand, it is stated that 
1] candidates including respondents 4 and 
5 who had applied to be considered 
against rural areas seats have been se- 
lected on merit in the unreserved group. 
It is, however, specified that all the T1 
candidates who had otherwise applied for 
‘consideration against the “rural area” 
category had been selected in the un- 
reserved category on the basis of better 
merit and that a separate list had been 
prepared only for the sake of. conveni- 
ence and to ensure that the number pro- 
vided for the reserved category in . the 
prospectus was made up, if candidates 
were available. It is also pointed out that 
the representation made by the peti- 
tioners regarding the deletion of their 
names from the first list was received and 
the same was decided. Intimation to this 
effect was also sent to the petitioner. A 
copy of the same has been filed and 
marked as Annexure I. On this account, 
it is stated that the petitioners’ case was 
properly considered and there has been 
no violation of principle of natural jus- 
tice. 


8. There is no dispute between the 
parties that respondents 4 and 5 applied 
for admission against the reserved seats 
of “rural area”. I; is further not disputed 
that both the petitioners obtained 165 
marks whereas respondents 4 and 5 ob- 
tained 169 and 167 marks respectively. 
The relevant record was produced by re- 
spondent No. 3 including the answer 
books gf the petitioners as also respon- 
dents 4 and 5. Answer books of Shri Bal- 
dev Singh were also produced who had 
also obtained 165 marks but had obtained 
61 marks in Biology. It may -be also point- 
ed out that Rakesh Kumar petitioner se- 
cured 52 marks whereas Narain Kumar 
petitioner secured. 53 marks in Biology. 
In the face of the above undisputed 
facts, the only point which survives for 
determination is, the interpretation of 
Notes (i) and (ii) and proviso attached 
thereto. 


9%. - There appears to be an apparent 
conflict between the aforesaid: notes (i) 
and (ii) on one hand and the proviso -at- 
tached thereto on the other. Whereas 
under Notes (i) and (ii) it has been speci- 
fically provided that the seats reserved 
in different categories in Group I shall 
be treated as reserved only if no candi- 
date falling under such respective ` cate- 
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gories is selected on merit in Group II, 
and seats of a particular category shall be 
- treated as unreserved to the exten: the 
candidates falling in that 
selected on merit in Group H. Similarly, 
it is provided that candidates wishing to 
be considered for reserved seat should in 
the application form, specify one cate- 
gory of reserved seats for which he is 
eligible. But this is not to prejudice his 
case, of being selected against an un- 
reserved seat. In the proviso (which. in 
fact is not so specified) it is, however, 
provided that if a candidate in any of the 
reserved seats under group 1 (a) and (b) 
is left out of consideration for not attain- 
ing high enough position amongst the 
candidates specifically grouped there- 
under his candidature will be considered 
on the basis of merit against the unre- 
served seats. As pointed out earlier 
above, category 1 (a) deals with Schedul- 
ed Castes whereas category 1 (b) deals 
with Scheduled Tribes. If this proviso is 
literally interpreted, it would mean that 
the candidates of only these two cate- 
gories will be entitled to be considered 
for selection on merit in unreserved 
seats. In other words, it would mean that 
those candidates who applied for 
considered against the reserved seats for 
“rural areas” would not be held entitled 
to be considered for selection against un- 
reserved seats. As such, there exists a 
conflict between Notes (i) and (ii) on the 
one hand and the so-called proviso on the 
other. The question then arises as to how 
this conflict can be resolved. It is a re- 
cognised principle of interpretation of 
statutes that when the language of a sta- 
tute is susceptible of two interprecations, 
one of which is reasonable and the other 
unreasonable, the court should hold that 
the former must prevail At the same 
time where the language of a statute is 
general, doubtful or obscure, the langu- 
age may be modified or varied by inter- 
pretation in order to avoid any manifest 
absurdity repugnance, mischief or injus- 
tice. It is not to be supposed that the 
legislature intended to do a palpable in- 
justice. It is also a rule of interpretation 
that a proviso is subordinate to the main 
section and when a proviso is repugnant 
to the enacting part, the proviso will not 
prevail over the absolute terms of an Act. 
In- the case of Nokes v. Doncaster Amal- 
gamated Collieries Ltd., 1940 AC 1014, 
Viscount Simon L.C. observed as under:— 


“If the choice is between the two in- 
terpretations the narrower of which 
would fail to achieve the manifest pur- 
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‘legislation to futility and should 
category are 


Similarly, it is a 


to be 


being ` 
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pose of the legislation, we should avoid 
a construction which would reduce the 
rather 
accept the bolder consiruction based on 
the view that Parliament would legislate 
only for the purpose of bringing about an 
effective result.” 

settled principle of 
interpretation of statutes that whenever 
the language of the legislation admits of 
the two constructions, and, if construed in 
one way, would do obvious injustice, the 
courts acts upon the view that such a re- 
sult could not have been intended, unless. 
the intention to bring it about has been 
manifested in plain words. It is also a 
recognised principle of the interpretation 
of a statute that where the result of one 
of two interpretations would lead to an 
absurdity, the one which’ avoids absur- 
dity should be followed. 

10. As pointed out earlier above, the 
effect of the so-called proviso has 
considered and it has to 
be determined whether it nega- 
tives the conditions as laid down in 
Notes (i) and (ii). A’ reference may be 
made to the decision in Abdul Jabar Butt 
v. State of Jammu and Kashmir, (AIR 
1957 SC 281). In this case, the question 
of interpretation of Section 8 of the Jam- 
mu and Kashmir Preventive Deten- 
tion Act, came to be considered. It is de- 
sirable to reproduce the said provision: 


“8 (1). When a person is detained in 
pursuance of a detention order, the auth- 
ority making the order shall, as soon as 
may be, communicate to him the grounds 
on which the order has been made, and 
shall afford him the earliest opportunity 
of making a representation against the 
order to the Government; 

Provided that nothing contained in this 
sub-section shall apply to the case of any 
person detained with a view to prevent- 
ing him from acting in any manner pre- 
judicial to the security of the State if 
the Government by order issued in this 
behalf declares that it would be against 
the public interest to communicate to him 
the grounds on which the detention order 
has been made. 

(2) Nothing in sub-sec. (1) shall require 
the authority to disclose facts which it 
considers to be against the public interest 
to disclose.” 

Their Lordships of the Suprenie 
observed as under (at p. 284):— 


“In the first place it is fundamental 
Tule of construction that a proviso must 
be considered with relation to the princi- 
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wiso. Therefore, the proviso in question 
has to be construed harmoniously with 
‘the. provisions of sub-sec. (1) to which it 
is -a' proviso. As; we have already men- 
tioned, immediately. after.the making . of 
the order, sub-sec. (1) of S. 8 begins to 
operate. If the grounds are not . commu- 
nicated to the detenu within. the period 
‘of time: described by the expression ‘as 
soon .as may be’, the detenu- becomes de- 
prived of his statutory right under sub- 
sec. (1) and his detention in such circum- 
‘stances becomes illegal as . being other- 
“wise than in accordance with . procedure 
‘prescribed by law. In order to prevent 
this result in certain specified cases the 
proviso authorises the .-Government to 
issue the requisite declaration so as to ex- 
clude entirely operation. of sub-s. -(1). 
It, therefore, stands to reason and is con- 
sisten; with the principle, of harmonious 
construction ofj statutes that tbe power 
of issuing a declaration so as to prevent 





the uhwanted result of the operation of, 


sub-sec. (1) should be exercised ‘before 
that very result sets in.” .- 


‘The mandate contained m the - EEE 


proviso is specific in character, that the 
‘, jeandidates belonging to the categories of 
Scheduled ‘Castes and Scheduled Tribes, 
Jif’ not selected in their respective . cate- 
gories have to be considered for -selection 
‘jen ‘merit; against the unreserved seats. 
_|There is, however, no mandate to the 
jcontrary that ithe -candidates belonging 
to other reserved categories «are excluded 


from such a consideration. We are..of the’ 


. 'opinion that the enacting part of a statute 


must, where it is. clear, be taken to. con- - 


tro] even the : mon obstante clause. where 
both carinot be. read harmoniously. in 
the so-called proviso there is a mandate 
in favour of |the- candidates belonging to 
Scheduled peep and Scheduled Tribes 
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didates wishing to be considered | against 
reserved seats. would, not be deprived of 


reserved seats, In ase oft. the conflict 


not enlarge an enactment except fer com- 
pele ressons, At the same time, “some 
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‘pal matter to which it stands as a pro- 


‘tions of the society: It 


their right of being ‘selected against un- . 
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times an. unnecessary proviso ~ is inserted. 
by way of abundant caution, According- 
ly, a construction ` placed,- upon a provis 
‘which brings it. into “general - - harmony 
with the terms. of section should prevail. 


11. It’ cannot be disputed that’ ‘hormal= 
ly . reservations of seats ‘in. such like in- 
stitutions are.made in order fo safeguard 
the interests of weaker or ‘backward sec- 
may’ be reasonably 
presumed that -the Teservation for candi- 
dates from ‘rural areas’ was made to 
ensure ‘that the candidates; belonging ‘to 
this category get cnet to’ the. Medi- 
cal College. 


12.. The respondents 1, to 3 ages sup- 
plied to us an integrated. merit list of se- 
lected -candidates of reserved. and un- 
reserved groups. We have perused the 
same and’ find that. 9 of:the candidates of 
‘Tural areas’ category stood selected. on 
the basis of their merit. The minimum 
marks -obtained by the candidate’ of this 





-category are 172.. There being only 9 re- 


served seats for this. category of candi- 
dates, respondents 4 and 5 who also ap- 
plied for admission against this category, 
could not be selected. If the proviso is. in- 
terpreted. in the manner ! suggested by 
the learned counsel for the petitioners 
respondents 4 and 5 who secured 169 and 


- 167 marks respectively! would be thrown 


out of the zone of consideration and ihe, 
petitioners who secured 165 marks each, 
may . be selected.. Under the REEN: the 
meri: shall be sacrificed. ' 

13. It may be: noticed that fe so-call~ 
ed proviso does not even start with 
non obstante clause. It is to be. noticed)’ 
that the very phrase ' “unreserved ‘seats” 
indicates, ‘that against this. category, an 
candidate belonging to: -any group, can 
compete for selection, ' Moreover, note Giy. 
is abundantly: clear that : a candidate 
wishing to be considered! against a reserv- 
ed :seat will not prejudice his case :of be- 
ing. selected against unréserved- seats, 


44. Shri K.. D. Sud, the learned coun~ 
sel fox the petitioner in’ C.W.P. No. 185 
of'1980, has not». pressed the relief to 
quash the reservation on the ground of 
rural area candidates) and: rightly so,; Al 
the candidates who were selected for vad-* 
mission against this category were’ even 
entitled to: be eet on: the basis: of 


- ‘their merit. 


_ 15. For the foregoing reasons, we ara 


of the view that respondents 4 and '8 were 


eligible for selection against the unreserv- 
éd seats on merit even Seeger they had 
applied against the reserved seats of rural 


“| 
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areas. AS pointed out earlier above, these 
ndents secured more marks. than 
petitioners in these writ petitions.:It 
pointed out on behalf of respondents 
1 3, which fact was ‘not disputed .on 
AN of the petitioners, that one of.the 
conditions of admission was that in `the 
event of some candidates securing equal 
marks, those candidates who obtained 
higher marks in Biology shall have pre- 
ference. As observed’ earlier above, Bal- 
dev |Singh Ghial secured.61;marks in Bio- 
logy, whereas petitioners Rakesh Kumar 
and| Narain Kumar secured. 52 and 53 
marks respectively. As such, such of the 
candidates who got higher marks in Bio- 
logy, though obtained equal marks as ob- 
tained by the petitioners, were rightly 
PE admission on this account, 


` 16! The result of the above discussion 
is that both these writ petitions are dis- 
missed. Keeping in view the circumstan- 
ces of the case, the parties are left to 
bear, their own costa, 


the 
was 
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AIR 1981 HIMACHAL PRADESH 87 
V. P. GUPTA, J. 


State of Himachal Prodat, Appellant v. 
Dole | Ram, Respondent. 


F. 'A. O. Nos. 21, 80, 23 to 28 and 29 of 


1980,| D/- 9-1-1981. 
(A) Motor Vehicles Act (4 o£ 1939, TA 
tions 110 to 110-F — Provisions of Act are 


not merely procedural — Provisions confer 
substantive rights. 


A feading of Ss. 110 to 110-F of the Act 
clearly reveals that the same are self -suffi- 
cient and even a provision of appeal is pro- 
vided for in these sections. As the final 
verdict given under S. 110 or 110-F allows 
the claimants/representatives of the deceased 
to seek compensation in respect of the ac- 
cident) involving the motor vehicles - and an 
award! given by the Tribunal is appealable, 
therefore, it cannot be said that the provi- 
tions of the Motor Vehicles Act are mere 
procedural. It will be presumed that a per- 
ton is! vested with the rights to claim com- 
pensation and, therefore, the provisions. can- 
not be said to be mere procedural. These 
provisions confer substantive rights on the 
parties who are involved in the litigation 
before the Tribunal under the ‘provisions of 
the Act. AIR 1979 Kant 154, Applied ' 

: (Para 31) 


CY/CY/B217/81;/MVI 





State v. 


-S. 110-A of the M. V. Act. 


Dole Rant H. P. -87 


(B) Motor Veliteles Act (4 of 1939), Sec- 
tion 110-A — Fatal Accidents Aet (1855), 

S. 1-A — Motor accident Claim.. for 
a ter ‘Legal representatives 
Brothers and sisters: of. deceased: are also en- 
tilled to claim compensation. {Civ P. © 
(15908), 8. 2 (13). Am 1973 Dethi 67, Dis- 
sented. ME 


The brothers and sisters of the deceased 
who are legal representatives of the deceas- 
ed are entitled to claim compensation under 
(Para 34) 

Under. the Fatal: Accidents Act only per- 
sons named in S. 1-A of that Act viz., wife, 
husband, parent and. child can be awarded 
campensation, while. interpreting the term 
“legal representative” in the M. V. Act the 
provisions of S. 1-A, Fatal Accidents Act is 
not of help: It is important to note that 
under the Fatal Accidents Act the person 
who. can bring an action or file a suit is the. 
executor, administrator or the representative 
of the person deceased but all such actions 
or suits shall be for the benefit of wife, 
husband, parent and child of the deceased. 
The words “legal representative” are not used 
in Sec. I-A of the Fatal Accidents. Act. In 
the Motor Vehicles Act the word “legal re- 
presentative” which has been used in Sec- 
tion 110-A has not been defined anywhere. 
The provisions of the Civil Procedure Code, 
1908 were already in tite mind of the Legis- 
lature at. the time when Ss. 110 to 110-F of 
the Motor Vehicles Act were added in the 
Act. H the Legislature hás not given the 
definition of the word’ “legal representative” 
in the Motor Vehicles Act then it has to 
be presumed that the definition of the word 
“legal representative” ag given in the Civil 
P. C. will be taken to be the meaning of 
the “legal representative” as incorporated in 
the Motor Vehicles-Act. In S. 2 (41) of the 
Civil Procedure Code the word “legal repre- 
sentative” means a person who in law re- 
presents the estate of deceased person and 
includes any person who intermeddles with 
the estate of the deceased and where a party 
sues or is sued in. the, representative. character 
the person on whom the estate devolves on 
the death of the party so. suing. or sued. 
According to the. provisions. of Sec. .110-A 
of the: Motor Vehicles. Act,. an. application 
for compensation can be. made by and/or 
any of -the legal representatives of the 
deceased or their duly authorised agent. It 
is further provided that if all. the legal re- 
presentatives. of the deceased do not jom in 
the application then.such. an application. is 
to be made on behalf of or for the. benefit 
of all the: legal representatives of the decens- 
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ed and the legal .representatives who haye 
not so. joined shall be impleaded as the re- 
spondents in the application. If the inten- 
tion of the legislature was to give benefit of 
compensation to the wife, husband, parent 
and -child of the: deceased only (as men- 
tioned in the Fatal Accidents Act) then in 
that case there was no question of implead- 
ing all the legal representatives of the 
deceased in: the application. The fact that 
Section 110-A makes it obligatory on the 
applicant to join all the legal representatives 
as the respondents, clearly suggests that all 
the legal representatives of the deceased are 
entitled to the amount of compensation and 
the same is to be awarded and apportioned 
between them by, the Tribunal. In these 
circumstances if the brothers and sisters can 
be held to be within the purview of the 
legal representatives as given in Sec. 2 (11), 
Civil Procedure Code qua the deceased in- 
volved in the accident then in that case 
such brothers and sisters will definitely be 
entitled to file an application for claiming 
compensation and if any compensation | is 
found to be payable, then such persons be- 
ing the legal representatives will be entitled 
to get the compensation. AIR 1973 Delhi 
67, Dissented, (Paras 32, 33-34) 

(C) Motor Vehicles Act (4 of 1939), Sec- 
tion 110-A — Motor accident — Claim for 
compensation Compensation can be 
claimed for loss of dependency as well for 
foss of estate of deceased, (Para 46) 

(D) Motor Vehicles Act (4 of 1939), Sec- 
‘don 110-A — Claim for compensation 
Delay in filing application — Condonation 
‘of delay. . ` i 

The accident in the instant case was a 
major accident.and the claimants lost seve- 
‘ral relations or friends in the accident. It 
is aiso. borne out that claimants are simple, 
illiterate persons. Therefore there is no 
ground to interfere in the discretion which 


hes been exercised-by the Tribunal in con- - 


doning the delay. (Para 51) 


(Œ) Motor Vehicles Act (4 of 1939), Sec- 
tion 11909-A — Motor accident — Compen- 
sation — Ex gratia payments made to Icgal 
representatives of deceased cannot be taken 
into consideration at the time of awarding 
compensation. AIR 1974 Mad 252 and 1974 
ACJ 218 (CA), Applied. 
_ (F) Motor Vehicles Act (4 of 1939), Sec- 
tion 110-AA — Motor accident — . Claim 
for compensation... —-- No proof: that. the 

. daimants had also received payménts under- 
Workmen’s Compensation: Act. — Sec- 
tion 110-AA cannot be: applied: 


State v. Dole Ram 


(Para 53) ` 


(Para 54). 





A ILR 
Cases. Referred: ChronoJogical' Para 
AIR 1980 Him Pra. 16:ILR (1979) Hia 

Pra 267 x 
1980 ACJ 116 (Madh Pra) 22, 40, 41, 4! 
AIR 1979 Kant 154:1979 ACJ 229 _ 

‘ i 22, 31, 40, 4: 
AIR 1979 Punj & Har 50 (FB) r 
AIR 1977 Guj 195:1977 ACJ 253 22, 44 
AIR 1974 Mad 252:1974 ACJ 174 53 


1974 ACJ 218 (CA), Cunningham v. Barri 
son l 53 


AIR 1973 Delhi, 67: 1973 ACJ 87 16, 44 
1972 ACJ 403 (Delhi) 18, 50 
1972 ACJ 426 (Delhi) - 18, 50 


AIR 1970 Ker 241: 1970 Lab IC 1273 


16, 38 

AIR 1970 Madh Pra 168 16, 41 
AIR 1970 Mys 67 i ` 16, 39 
AIR 1947 Cal 195 16, 37 
AIR 1916 Lah 133 -(2) 16, 38 
Inder Singh, Advocate ‘General, for Ap- 


pellant; K. D. Sood and M. L. Sharma, for 
Respondent. 

JUDGMENT :— These eight appeals bave 
been filed by the State of' Himachal Pradesh- 
appellant against ‘the awards/judgments, 
dated 31st Dec., 1979 made by the District 
Judge, Mandi exercising the powers of the 
Motor Accident Claims Tribunal in eight 
claim petitions filed by the claimants-respon- 
dents under S. 110-A of.the Motor Vehicles 
Act. Sa i i 

2. The brief facts are that a Himachal 
Pradesh P, W. D. Truck No. HPU 294 was 
carrying certain persons (who were working 
as labourers on the Pandoh-Kulu Road with 
the P. W. D. authorities) to their houses 
and these persons boarded the. truck at 
village Hanogi. This truck met with an 
accident on 21st July, 1974.at 5 P. M. near 
Thalot on the Pando-Kulu Road, with the 
result that some persons died as a result of 
the accident. 


3. The claimants in each petition claimed 
themselves to be the legal representatives of 
the deceased persons and as such filed claim 
petitions under S. 110-A of the Motor Vehi- 
cles Act claiming compensation. It was- al- 
leged in the petitions that the accident was 
the result of rash and negligent -driving of 
the truck, HPU 294, by Daulat Ram driver, 
and as such. the claimants: were entitled to 
receive the compensation. 


4. All the claim. petitions, except one 
claim petition No.. 1 of 1975.filed by Bhag 
Chand and. others (pertaining to FAO 29 of 
1980) were filed.after.. the expiry of” the 
Jimitation. period „and: it; was alleged by the 
claimants ‘that the delay. iù filing the claim 
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petitions should be condoned because the 
- Claimants were prevented by sufficient cause 


from making the petitions within time. It 
was averred that they were poor, illiterate 
. persons who were .residents of backward 


areas and that they did not know the law 
of the Motor Vehicles Act, under‘ which 
they could claim the compensation and fur- 
ther more, they were under nervous break- 
down and shock for a sufficiently long time, 
because several untimely and unexpected 
deaths had occurred in the accident. 


5. Separate amounts of compensation 
were claimed in each petition by the claim- 
ants. - 


6. All the claim petitions were contested 
and it was asserted that the claimants were 
not entitled to any compensation and that 
the petitions were not maintainable. It was 
denied that the accident was due to the rash 
and negligent driving of the vehicle by the 
driver. It was also alleged that the claimants 
had received compensation under the Work- 
men’s Compensation Act and, therefore, 
they were not entitled to claim compensa- 
tion under S. 110-A of the Motor Vehicles 
Act. The claim of the claimants was 


. , denied and it was asserted that the applica- 


tions for compensation are not within time 
and that there was no sufficient cause to 
condone the delay in making the applications. 


7. On the pleadings of the parties the 
following issues were framed in all the 
petitions except the claim. petition of Bhag 
Chand -and others (FAO 29 -of 1980). 


“1, Whether the claim petition is within 
time ? (OPP) 
. 2. Whether the claim petition is maintain- 
able? _ (OPP) 


3. Whether’ the accident was the result of . 


rash and negligent driving of the respondent 


No. 4, if so, its effect? (OPP) 
4. Whether the petitioner is entitled to 

any compensation, if so, how much? 
(OPP) 


5. Whether the petition does not disclose 
` any cause of action, as alleged? ~ 
6. What is the effect of receiving compen-- 
gation including the donation from the Prime 
Minister Relief Fund amounting to Rupees 
8,000/- in all, on this petition? 
: : (OP Parties) 
T. Relief.” - i 
8. In the claim petition of Bhag Chand 
and others (i.e. No. 1 of 1975, out of 
which -FAO -29 of-1980 has arisen) the fol- - 
lowing issues were framed as. prelinujaty 
issues on 19th Oct, 1976: 


State v. 


(OPR. 1) - 
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-SL Whethe the petition is within time? 
(OPP) 


2. Whether thie petitioner has no cause of 
action to bring this petition as alleged? 

- (OP respondent) 

3. Relief” 

No evidence was produced by the parties to 
these issues and vide order of the Motor 
Accidents Claims Tribunal, Mandi (herein- 
after referred to as the Tribunal), dated 
19th January, 1977, it was held that the 
claim petition is within time and that the 
claimants have a cause of action to file the 
petition. After deciding these two issues 
on 19th January, 1977, the Tribunal framed 
the following issues: 

“1. Whether the accident took place re- 
sulting in the death of Smt. Muli Devi dus 
to the rash and negligent driving of the 
vehicle No. HPU 294 as alleged? (OPP) 

2. To what amount of compensation tha 
petitioners are entitled to? (OPP) 

3. Whether the petition for compensation 
is not maintainable as alleged ? (OPP) 


4. What is the effect of receiving compen- 


sation by the petitioners from H. P. 
P. W. D.? (OP Parties) 
5. Relief”. 


9. The parties went to trial and the Tri- 
bunal vide award, dated 31st Dec., 1979, 
held that the claim petitions are within 
time and that the same are maintainable. 
It was further held that the accident was 
due to the rash aad negligent driving of the 
vehicle by Daulat Ram driver and that the 
claimants are entitled to receive compensa- 
tion and that the receipt of any compensa- 
tion including donation by the claimants has. 
no effect on the claim petitions under Sec- 
tion 110-A of the Motor Vehicles Act and 
that these petitions are not barred, because 
it is mot proved that any compensation was 
received by the claimants under the Work- 
men’s Compensation Act. 


10. On these findings the claimants-peti- 
tioners were awarded compensation of : 

` (a) Rs. 30,000/- along with interest @ 6% 
in claim petition: No. 11 of 1976— Duni 
Chand and others v. State; 

(b) Rs. 18,000/- along with interest @ 6% 
in claim petition No. 8 of 1976— Chamara 
v. State; ; 


(c) Rs. 40,000/- ‘along with interest @ 6% 


in claim petition. No. 16. of 1976— Dole- 
Ram v. State; . ia 
- (d): Rs. 15,000/- with. interest- @- -6% ik- 


claim petition No. 12 of 1976—. Kalu and- 
others v. State; . 3 
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(e) Rs. 6,000} with interest @ 6% in 
claim. petition No. 13 of 1976 — Fatta Ram 
and others v, State; ; 
( Rs. 6,000/- with interest @ 6%: in 


claim petition No. 19 of 1976 — Beilu v. 
State; ; 
(g) Rs. 12 000/- with interest @ 6% im 


claim petition No. 15 of 1976 — Smt. Thepri 
y. State; and | 

(h) Rs. 6,000/- with interest @. 6% in 
claim petition. No. 1. of 1975 — Bhag. Chand 
and others v. State. 

11. The State of Himachal Pradesh feel- 
ing aggrieved from the above awards have 
filed eight appeals and have challenged the 
findings of the Tribunal on various. issues. 

12. The claimant-respondents have filed 
cross-objections in all the eight appeals and 
have claimed’ ‘enhancement in compensation. 

13. As a common question of law and 
facts arose in alf the claim petitions and the 
claim petitions arose. out of the same acci- 
dent, therefore, the Tribunal had disposed of 
all the petitions by a single judgment/award, 
dated 31st Dec., 1979. 

14. I bave heard the learned Advocate- 
General on behalf of the appellant in all 
these appeals, Shri K. D. Sood, Advocate 
for the respondents in FAO 21 of 1980— 
State. v. Dole Ram and. others; and Shri 
M. L. Sharma, Advocate. in the other seven 
appeals at great length. The arguments 
with respect to cross-objections were also 
advanced by the. learned counsel. for the 
parties. 

45. As the common questions of law and 
facts are raised in all the appeals and cross- 
objections, therefore, I. am also disposing of 
all these appeals.’ ‘and the cross-objections by 
a single judgment. 

16. The learned Advocate-General appear- 
ing on behalf of the. appellant contended 
that in FAO No. 21 of 1980, State v. 
Dole Ram, the respondent had no right to 
claim any compensation on account of the 
death of Jhabe Ram as the said Dole Ram 
claimant is the brother of Jhabe Ram and 
a brother has no! right to claim compensa- 
tion. In FAO No. 24 of 1980, it was con- 
tended that the claimants’ other than Kalu 
Ram have no right to claim any compensa- 
tion as they are merely the brothers and sis- 
ters of Sawan Ram deceased. -Ft was admit- 
ted that Kalu being the father of the deceas- 
ed can claim compensation. It was further 
contended that the brothers and the sisters 
have no locus standi to file the applications 
or to receive compensation under S. 110-A 
of the Motor Vehicles Act. It was also 
contended that an application under the 
Motor Vehicles Act can be filed by the legal! 
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representatives of the deceased but the com- 
pensation cannot be awarded in favour of 
the legal representatives. -To substantiate 
his contention’ he has drawn my, attention 
to the provisions of S. 1-A of ‘the Fatal 
Accidents Act and has contended that the 
law under S. 110-A is only a ‘procedural 
law, while the compensation can only be 
paid to the persons, who are mentioned in 
Section 1-A of the Fatal Accidents Act, be- 
cause the substantive right to receive the 
compensation is only of: the persons who 
are mentioned in S. 1-A of the Fatal Acci- 
dents Act. The learned counsel further con- 
tended that except the wife, husband, parent 
and child of the deceased, no other persons 
have any substantive right ` ‘to receive the 
compensation and no award can be made 
in favour of any other person. He also 
contended that the definition of the word 
“Tegal representative” as given in S. 2 (11) 
of the Civil Procedure Code has no appli- 
cability for the purposes of: S. 110-A of the 
Motor Vehicles Act.. It was argued ` that 
the brothers and sisters i who ‘have been 
awarded compensation in FAO 21/1980 and 
FAO 24/1980. by the Tribunal are, in fact, 
not entitled to.any compensation under the 
law and to that extent the award of the 
compensation by the Tribunal is bad and 
unjustified. In support of his contentions 
he referred to P. B. Kader’ v. Thatchamma 
(AIR 1970 Ker 241), Smt. Kamla: Devi v. 
Kishanchand (ATR 1970 Madh Pra 168), 
M. Ayyappan v. Moktar Singh (AIR 1970 
Mys 67), Bishen Das v. Ram Labhaya (AIR 
1916 Lah 133 (2)), Jeet Kumari v. Chitta- 
gong Engineering and Electric Supply Co. 
Ltd. (AFR 1947 Cal 195) and Dewan Hari 
Chand v. Municipal Corporation of Delhi 
(1973 ACJ 87): (AIR 1973 Delhi 67). 


17. The second contention of the learned 
counsel for the appellant is that no compen- 
sation could be allowed for love and affec- 
tion and mental agony, and to support his 
contention he has relied ‘upon Lachhaman 
Singh v. Gurmit Kaur (AIR 1979 Punj and 
Har 50) (FB). This contention was raised 
in FAO No. 21 of 1980 (State v. Dole Ram), 
FAO No. 26 of 1980 (State v. Chamaru) and 
FAO No. 29 of 1980 (State v. Bhag Chand 
and others). 

18, The third contention of the learned 
counsel for the appellant'is that the period 
of limitation in filing the claim petitions 
should not have beer extended as there is 
no preof'on record that the claimants were 
prevented by any sufficient cause for filing 
the claim petitions within time and in sup- 
port of his contention he relied upon Delhi 
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Transport Undertaking v. Raj Kumari, (1972 
ACJ 403) (Delhi)-and Vanguard Ins. Co. 
Ltd. v. Bahoti, (1972 ACJ 426) (Delhi). 


19. The further contention raised by the 
appellant’s counsel is that the claimants had 
been paid compensation under the provisions 
of the Workmen’s Compensation Act and, 


therefore, they had no right to file any peti- 


tion under Section 110-A of the Motor Vehi- 
cles Act and that Section 110-A of the Motor 
Vehicles Act bars the filing of such claim 
petitions. 


20. The learned counsel for the appellant . 


did not advance any arguments with respect 
to the finding of the Tribunal on issue 
No. 3 and in other words he admitted that 
the accident was due to the rash and ne- 
gligent driving of the vehicle by the driver. 


21. The learned counsel for the appellant 
also contended that the cross-objections filed 
in FAO No. 24 of 1980 are invalid as the 
game are only filed by Kalu {one of the 
claimants) and not by other claimants. 


22. The learned counsel for the respon- 
dents contended that the present claimants 
are “legal representatives” of the deceased 
persons in FAO, No. 21 of 1980 and FAO 
No, 24 of 1980 (i.e. claim petitions Nos. 16 
of 1976 and 12 of 1976), as such they had 
.a right to file the claim petitions under Sec- 
tion 110-A of the Motor Vehicles Act and 


had also the right to claim compensation. Ib. 


support of this contention the learned coun- 
sel referred to General Manager, Karnataka 
State Road Transport Corporation v. Peer- 
appa Parasappa 1979 ACJ 229.: (AIR 1979 
Kant 154), Megjibai Khimji Vira. v. Chatur- 
bhai Taljabhai, 1977 ACJ 253 : (AIR 1977 
Guj 195) and Bhagwatdin v. Gheesalal, (1980 
ACI 116) (Madh Pra). It was, contended by 
the learned counsel for the respondents that 
the ‘next of kin’ of the deceased is entitled 
to receive compensation and for the purposes 
of clarifying this position, the learned coun- 
sel referred to the provisions of Sec. 110-A 
of the Motor Vehicles Act and Sections 1-A 
and 2 of the Fatal Accidents Act. The 
Jearned counsel also contended that in FAO. 
No. 24 of 1980 the objection of the appel- 
lant is not maintainable as. besides the 
brothers and sisters of the deceased, the 
father of the deceased is also the claimant. 

23. As to the second contention, the 
learned counsel for the respondents conceded 
that no amount can be allowed for love and 
affection but it was contended that the pecu- 
niary loss to the claimants is much more 
and that they are, in fact, entitled fo an 
enhanced amount. 
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24. On the point of limitation it was cons» 
tended by the learned counsel for the respon- 
denis that due to mental shock the claimant- 
petitioners could not file the applications for 
compensation and that sufficient unrebutted ` 
evidence has been produced on record with 
respect to-this point. It was further contend- 
ed that the Tribunal has exercised the juris- 


‘diction in extending the limitation in favour 


of the claimants and as such the appellate 
Court should not lightly interfere with this 
exercise of jurisdiction. 


25. On the fourth objection the learned 
counsel for the respondents contended that 
the claimants-petitioners had not been paid 
any compensation under the provisions of 
the Workmen’s Compensation Act and that 
there is no evidence on record to prove that 
the deceased persons were the workmen or 
that any amounts had been paid under the 
provisions of the Workmen’s Compensation 
Act, It was also contended that if any pay- 
ment had been made to the -claimants by the 
Government or ‘any person, then such pay- 
ments were only ex-gratia grants and the 
same cannot be deducted for the purpose of 
calculating the compensation under the 
Motor Vehicles Act. 


26. In support of the cross-objections, the 
learned counsel for the respondents contend- 
ed that itn FAO No. 24 of 1980, the cross- 
objections are by all the claimants and there 
is a clerical mistake in not mentioning the 
names of other persons. The learned coun- 
sel further contended that the amount of 
compensation awarded to the claimants-peti- 
tioners is on the lower side and the same 
should be enhanced. 

27. I have considered the conientions of 
the learned counsel for the parties and have 
also gone through the records of all the cases 
carefully. 

28. There is a difference of opinion of 
various High Courts on the question as to 
whether the provisions of Sections 110 to 
110-F of the Motor Vehicles Act confer sub- 
stantive rights on the parties or are merely 
procedural in nature. One view is that the 
law incorporated in these sections of the 
Motor Vehicles Act is a mere procedural law 

and the compensation can only .be awarded 
to the -persons mentioned in the Fatal Ac- 
cidents Act, which is the substahtive law. 
The second view is that a claim under the 
provisions of the Motor Vehicles Act can 
only be determined under the provisions of 
Sections 110 to 110-F of the Motor Vehicles 
Act and that the provisions of the Fatal Ac- 
cidents Act have no relevancy. There is a 
third view that Sections 110 tọ 110-F of the 
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Motor Vehicles Act are procedural in nature 
and the provisions of Section 1-A of the 
Fatal Accidents Act in fact govern the cases 
of compensation; payable for loss of depend- 
ency, while for Joss to the estate Section 2 
of the Fatal Accidents Act will apply and 
all representatives who are entitled to suc- 


ceed to the estate of the deceased will have 


Tight to claim compensation. 


29. It may be mentioned that the Fatal 
Accidents Act was enforced in the year 1855. 
Under this Act there is no special mention 
in respect of. the claims for compensation re- 
garding accidents involving the death or 
bodily injury to, persons arising out of the 
use of motor vehicles or damage to any pro- 
perty on their part so arising or death. The 
Fatal Accidents | Act is a General Act under 
which suits for ;compensation to the family 
of a person forj loss occasioned to it by his 
death by actionable wrong are provided. 
Under the provisions of the Fatal Accidents 
Act an action or suit can be filed, if the 
death of a person is caused by wrongful act, 
neglect or default and in such an action or 
suit the benefit is given to the wife, husband, 
parent and child of the deceased and the suit 
can be brought! by and in the name of the 
executor, administrator or representative of 
the person deceased. The word “representa- 
tive” has not been defined in the Fatal Ac- 
cidents Act, 

30. The Motor Vehicles Act’ was enacted 
in the year 1939 and it was only in the year 
1956 that Sections 110 to 110-F were added 
fn this Act by which the persons who had a 
claim to compensation could apply to a Spe- 
cial Tribunal known as the Motor Accidents 
Claims Tribunal and such applications of the 
persons entitled to receive compensation 
were to be heatd and decided by the Claims 
Tribunal who was to give its award in ac- 
cordance with the provisions of the Motor 
Vehicles Act. 


31. A reading of Sections 110 to 110-F of 





the same are self sufficient and even a provi- 
sion of appeal jis provided for in these sec- 
tions. As the final verdict given under Sec- 


f Motor Vehicles Act clearly reveals that 


tions 110 to 110-F allows the claimants/re- 
presentatives of the deceased to seek com- 
pensation in respect of the accident involving 
the motor vehicles and an award given by 
the Tribunal is| appealable, therefore, it can- 
not be said that the provisions of the Motor 
Vehicles Act dre mere procedural. It will 
be presumed that a person is vested with the 
| rights to claim! compensation and, therefore, 
‘the provisions cannot ‘be said to be mere 
\ procedural. In my opinion, these provisions 
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confer substantive rights onl the parties wh 
are involved in the litigation before the Tri- 
bunal under the provisions of the Motor 
Vehicles Act. In taking ‘this view, I am in- 
clined to adopt the reasoning given in the 
Division Bench judgment! of the Karnataka 
High Court, in General Manager, Karnataka 
State Road Transport | Corporation’s case 
(AIR 1979 Kant 154) (s pra). 


32. The next question which arises for 
consideration is as to who are the “legal re- 
presentatives” of the deceased and whether 
only the persons named in Section 1-A of the 


` Fatal Accidents Act 1855, i.e. wife, husband, 


parent and child can be! awarded compensa- 
tion amount or not. It is important to note 
that under the Fatal Accidents Act the per- 
son who can bring an action or file a suit 
is the executor, administrator or the 1e- 
presentative of the person ‘deceased but all 
such actions or suits shall be for the benefit 
of wife, husband, parent and child of the 
deceased. The word “legal' representative” is 
not used in Section 1-A of the Fatal Ac- 
cidents Act. | Š 


_ 33-34. In the Motor! Vehicles Kei the 
word “legal representative”' which has been 
used in Section 110-A has not been defined 
anywhere. The provisions ‘of the Civil Pro- 
cedure, Code, 1908 were ialready in the mind 
of the Legislature at the time when Ss. 110}. 
to 110-F of the Motor: Vehicles Act were 
added in, the Act. If the Legislature has not 
given the definition of the word “legal re- 
presentative” in the Motor Vehicles Act then 
it has to be presumed that the definition of 
the word “legal representative” as given in 
the Civil Procedure Code will be taken to 
be the meaning of the “legal representative” 
as incorporated in the Motor Vehicles Act. 
In Section 2 (11) of the Civil Procedure Code 
the word “legal representative” means a per- 
son who in law represents the estate of de- 
ceased person and includes any person who 
intermeddies with the estate of the deceased 
and where a party sues jor is sued in the re- 
presentative character the ‘person on whom 
the estate devolves on the death of the party 
so suing or sued. According to the provi- 
sions of Section 110-A of the Motor Yehi- 
cles Act an application for compensation can 
be made by and/or any of the legal re- 
presentatives of the deceased or tbeir duly 
authorised agent. It is ‘further provided that 
if all the legal representatives of the deceased 
do not join in the application, then such an 
application is to be made on behalf of or 
for the benefit of all the- legal representatives 
of the deceased’ and the legal representatives 
who have not so joined shall be impleaded as 
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` jthe' respondents in the- application: If the in- 
tention of the Legislature was to give benefit 
of compensation to the wife, husband, parent 
nd child of the deceased only (as mention- 
ed in the Fatal Accidents Act) then in that 
case there was no question of impleading all 
the legal representatives of the deceased in 
tbe application. The fact that Section 110-A 
makes it obligatory on the applicant to join 
all the legal representatives as the respon- 
dents, clearly suggest that all the legal re- 
presentatives of the deceased are entitled to 
the amount of compensation and the same 
is to be awarded and apportioned between 
them by the Tribunal. In these circum- 
stances if the brothers and sisters can be held 
to be within the purview of the legal re- 
presentatives as given in Section 2 (11), Civil 
Procedure Code qua the deceased involved in 
the accident then in that case such brothers 
and sisters will definitely be entitled to file 
an application for claiming compensation and 
if any compensation is found to be payable, 
then such persons being the legal representa- 
tives will be entitled to get the compensation. 

35. I will now discuss the various cases 
referred to by the parties’ counsel in support 
of their respective contentions. : 

36. In P. B. Kader’s case (AIR 1970 Ker 
241) (supra), it was held that brothers and 
sisters are not entitled to compensation due 
to the fact that they cannot be ranked as 
dependants under Section 1-A of the Fatal 
Accidents Act In this case the learned 
Judges of the Kerala High Court had no oc- 
casion to refer to the provisions of the Motor 
Vehicles Act. In this case the compensation 
was claimed under the provisions of the 
Fatal Accidents Act and no application had 
been filed under the provisions of the Motor 
Vehicles Act. Hence this case is distinguish- 
able because the provisions of Sections, 110 
to 110-F of the Motor Vehicles Act, as 
amended in 1956, were never considered and 
the case was decided under the specific pro- 
visions of Section 2 of the Fatal Accidents 
Act. 

37. Sm. Jeet Kumari Poddar case (AIR 
1947 Cal 195) (supra) was also a case under 
the provisions of the Fatal Accidents Act 
and the provisions of the Motor Vehicles Act 
were never considered in this case. 

38. In Bishen” Das’s case (AIR 1916 Lah 
133 (2} (supra) the provisions of the Motor 
Vehicles Act were never considered because 
this Act had not been enforced at that time. 

39. In M. Ayyappan’s case (AIR 1970 
Mys 67) (supra), the only dispute was with 
respect to the definition and scope of the ex- 
pression “legal representative” used in Sec- 
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tion 110-A of the Motor Vehicles Act and. it 
was held that the.terms “legal representative” 
includes persons referred ‘to as representa- 
tives of the deceased in Section 1 of the Fatal 
Accidents Act. The question as to whether 
the brothers and sisters are entitled to claim 
compensation for the loss of dependency 
never cropped up in this case and for this 
reason this authority is of no help to resolve 
the present controversy. 


48. In Dewan Hari Chand’s case (AIR 
1973 Delhi 67) (supra), the learned single 
Judge of the Delhi High Court held that the 
brother of deceased has no right to receive 
the compensation under the provisions of the 
Motor Vehicles Act. It has been held that 
under the provisions of Section 110-A of the 
Motor Vehicles Act, the persons who are 
entitled to receive the compensation are not 
specified and the learned Judge has further 
held that according to the general recognition 
the relations who are mentioned in the Fatal 
Accidents Act are entitled to receive com- 
pensation, and as a brother is not mention- 
ed amongst the relations specified in Sec- 
tion 1-A of the Fatal Accidents Act, there- 
fore, a brother is not. entitled to receive the 
compensation. With due respect to the 
learned single Judge, I am not inclined to 
accept this view because I have already held 
that the word “legal representative” used in 
Section 110-A of the Motor Vehicles Act: is 
quite distinct and separate from the word 
“representative” used in Section 1-A of the 
Fatal Accidents Act and I have further held 
that the provisions of the Motor Vehicles 
Act are not only procedural but are substan- 
tive law. This authority of the learned single 
Judge of the Delhi High Court has been dis- 
tinguished in General Manager, Karnataka 
State Road Transport Corporation’s case 
(AIR 1979 Kant 154) (supra) (a case decid- 
ed by a Division Bench of the Karnataka 
High Court) and Bhagwatdin’s case (1980 
ACJ 116) (supra) (a case decided by a single 
Judge of the. Madhya Pradesh High Court). 
The Karnataka and Madhya Pradesh High 
Courts have held that the present question 
never arose in the case of Dewan Hari 
Chand (supra) (of Delhi High Court) directly 
and that this case of Dewan Hari. Chand is 
decided wpon certain other authorities in 
which the present dispute” was not fully 
covered. 


41. In Smt. Kamla Devi’s case (AIR 1970 
Madh Pra 168) (supra), a Division Bench of 
the Madhya Pradesh High Court also took 
the view that the provisions of the Fatal Ac- 
cidents Act are applicable to the proceedings 
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Act and. that -the provisions of Sections 110 
to 110-F of the ‘Motor Vehicles Act are, in 
fact, procedural law and that the substantive 


law is contained lin the Fatal Accidents Act. . 


This authority -iwas again considered in 
Bhagwatdin’s case (1980 ACY 116) {Madh 
Pra) (supra) and 

42. In view of the facts’ stated above, the 
authorities Which have been relied upon by 
the learned counsel for the appellant are, in 
fact, either distinguishable or are not ap- 
plicable to the facts of the present case. 

43. On the other hand, in General Mana- 
ger, Karnataka. State Road Transport Corpo- 
ration (AIR 1979 Kant 154) (supra), a Divi- 
sion Bench of the Karnataka High Court has 
discussed the whole case law on the point 
and have taken the view that the provisions 
of the Motor Vehicles Act confer a substan- 
tive right on the parties and that the same 
are not procedural in nature. it was further 
held that the provisions of Section 110-A ot 
the Motor Vehicles Act override the provi- 
sions of Sections\1-A and 2-of the Fatal Ac- 
cidents Act.’ In| this case it was held that 





brother and sister of the deceased are entitled 


to award of compensation fer:loss. of dẹ- 
pendency also. 
44. A similar view is. taken in Megjibai 
Khimji Vira’s case (AIR 1577 Guj 195) 
(supra) by a Division Bench of the Gujarat 
High Court and’ it has been held that the 
provisions of Section 110-A of the Motor 
Vehicles Act override the provisions of Sec- 
‘tions 1-A and 2jof the Fatal Accidents Act 
and that brothers and nephews of the de 
ceased ‘are the legal’ representatives of the 
deceased and they can claim compensatiop 
under the Motor: Vehicles Act. 
45. Similarly, ‘in Bhagwatdin’s case {1980 
ACJ. 116) (supra) a single Judge of the 
Madhya Pradesh! High Court has held ‘that 
the brother of the deceased is a “legal re- 
presentative” within fhe meaning of the‘ pro- 
visions of the Motor. Vehicles Act and that 
he is also entitled to receive the compensa- 
tion and thepersons mentioned in S. 1-A of 
the Fatal Accidents Act are not the only per- 
_sons who can be! paid the compensation. The 
whole case’ law: thas’ also been sevipwed in 
this judgment. . 
46. In View of the above discussion, I: am 
f the firm opinion that besides the persons 
mentioned in Section 1-A of the Fatal Ac- 
cidents Act, the) other persons who may 
happen to be the| “legal representatives” have 
also a right to file an application under the 
[provisions of the. Motor Vehicles Act and 
.jthey have. also got a right to claim compen- 
dsation: for: the loss of dependency as well as 
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for the loss of estate of the deceased, The 
first contention of the learned counsel for 
the appeliant has, therefore, no. force with | 
respect to the F.. A. ©. Nos, -21 and 24 of 
1980, in. which brothers and sisters are. also 
the claimants. 


` In the other apak the persons who 
are. ar claimants are legal representatives of 
the deceased persons and also happened to 
be the persons mentioned] in Section 1-A of 
the Fatal Accidents Act ‘and as such there 
is no dispute regarding the maintainability of 
their claims for compensation. 


48. The next contention: of the learned 
counsel for the appellant jis that no. amount 
can be allowed for love! and affection and 
for mental agony. This !contention of the 
learned counsel for the appellant was not 
contested.by the learned counsel for the re- 
spondents. He only contended that the 
amount which has been awarded: to the re- 
spondents forr love and affection can easily 
be adjusted in the other amount, Le. towards 
pecuniary loss which has, been occasioned to’ 
the respondents by the deaths, In FAO. No. 
21 of 1980 (State v. Dole Ram) an amount 
of Rs. 1000/- has been allowed to Dole Ram 
far loss of affection as his wife Smt, Bhim- 
dassi died in accident. In FAO No. 26 of 
1980, (State v. Chamaru). an. amount of 
Rs. 2000/- has only been allowed to the 
father for the loss of affection as his daughter 
Jaiwanti died in the accident. In FAO No. 
29 of 1980 (State v. Bhag! Chand and others) 
an amount of Rs. 3000/- has’ been allowed to 
the parents for the loss of affection as their 
daughter Muli Devi died ‘in:the accident. I 
am of the view that the amounts allowed for 
loss of love and affection ‘are not very heavy 
amounts in all these cases.. In the present 
cases the amounts can be adjusted towards 
the loss of dependency or loss to the estate 
of the deceased or lass of expectancy because 
the compensation | is to beja just compensa- 
tion and this’ matter will be. discussed while 
disposing of the cross-objections filed by the 
respondents. 


49, The next iors of the learned 
counsel for the appellant was that the period 
of delay in filing the applications should not 
have been condoned. 


50. I have gone through the authorities 
Delhi Transport Undertaking, (1972 ACJ 403) 
(Delhi) (supra) and Vanguard Insurance Co. 
Ltd. (1972 ACI 426) (Delhi) (supra) -and I 
find that both these rulings are not applicable. 





In both these cases the delay was con- 
doned on the grounds that. the claimants 
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Si. After going. through the evidence of 
the various witnesses in the present claim pe-- 
titions, I am of. the view that in all the cases 
in. hand there were sufficient and good 
grounds to condone the delay. No evidence:in 
rebuttal has been produced by the- appellant. 
The’ accident was’ a major accident and 
the respondents have lost several relations or 
friends in the accident. It is also borne out 
that claimants are simple, illiterate persons. - 
I do not find any grounds to interfere in the 
discretion which has been exercised by the 
Tribunal in condoning the delay. Taking all 
these facts into consideration and believing 
the evidence produced by the respondents, I 
do not agree with the contention raised by 
the learned counsel for the appellant and 
repel the same. 


52. The next contention of the learned 
counsel for the appellant was that the peti- 
tions under the Motor Vehicles. Act were 
barred under the provisions of Sec. 110-AA 
of the Act. Reference was also made to 
Section 3 (5) of the Workmen’s Compensa- 
tion Act and Sections 10 and 22 of the same 
Act. 


_ 33. From the records, I find that there is 
no evidence to establish that the deceased 
persons were “workmen” within the defini- 
tion of Section 2 (n) of the Workmen’s Com- 
pensation Act and as such the provisions of 
the Workmen’s Compensation Act are in- 
applicable in the present dispute. Besides 
this, there is no evidence on record to prove 
that any applications were ever preferred 
under the Workmen’s Compensation Act by 
ihe respondents or by any other relations of: 
“the deceased persons. There is also no evi- 
dence to prove that any compensation was 
ever accepted by the respondents under the 
provisions of the Workmen’s Compensation 
Act. There is also no evidence of payment of 
any compensation to any of the respondents 
except in the case of FAO No. 29 of 1980 
(State v. Bhag Chand and others). In the case 
of Bhag Chand and others also the compensa- 
tion paid was not under the Workmen’s Com- 
pensation Act and it was only an ex gratia 
payment. Such payments cannot be taken into 
consideration at the time of awarding of com- 
pensation as has been held in 1974 ACT 174: 
AIR 1974 Mad 252, A. P. Dorairaj v. State of 
Madras and 1974 ACJ 218, Cunningham v. 
Harrison. If any compensation had been paid _ 
under the provisions of the Workmen’s Com- 
pensation Act, then a regular procedure would 
have been followed and orders should have 
been given by the Commissioner under the 
Workmen’s Compensation Act. There is no 
proof that any such orders were ever made 
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or .any- compensation was ever paid fo the 
claimants -under the provisions of the said 
Workmen’s Compensation Act. 


-54 ï ‘have gone through the provisions of 
the Workmen’s Compensation Act as well as 
the rules framed in 1951 under the. said Act. 
There is a specific procedure provided under 
the Act for claiming- the compensation. In 
the present cases there is nothing on the re- 
cords- to show that such a procedure was 
ever followed. In view of this the argument 
of the learned counsel for the appellant has 
also no force because the provisions of Sec- 
tion 110-AA cannot ‘be made applicable as 
no payments under the provisions of the! 
Workmen’s Compensation Act have beeni 
proved to be made. 


55. So far as the question of compensa- 
tion which has been awarded to the respon- 
dents is concerned the learned counsel for 
the appellant did not press for its being re- 
duced and his only contention was that 
brothers and sisters were not entitled to re- 
ceive the compensation. I have already held 
that the brothers and sisters have also a right 
to receive the compensation if they are proved 
to be legal representatives under the provi- 
sions of Motor Vehicles Act, 


56. The contention of the learned counsel 
for the appellant that the cross-objections 
filed-in appeal No. 24 of 1980 are not main- 
tainable because of the fact that only one 
legal representative has filed the cross-objec- 
tions is also without any force. I have 
perused the memo of cross-objections and I 
find that the mistake in writing the name is 
a mere clerical mistake and as such cross- 
objections will be déemed to have been filed 
on behalf of all the respondenis. The re- 
spondents should not suffer for this techni- 
cal objection specially in the case’ of cross- 
objections. Even otherwise, as the. appeals 
are being heard and disposed of, therefore, 
it is just and reasonable that the objections 
of the respondents may also be heard and if 
the respondents are entitled to any enhance- 
ment of compensation then the same can alsó 
be allowed to them even under the provisions 
of Order 41, Rule 33 of the Civil P. C. as 
has been held in Himachal Road Transport 
Corporation v. Jai Ram, ILR (1979) Him Pra 

7 : (AIR 1980 Him Pra 16). 


57. So far as the F. A. Os. Nos. 21, 25, 
26, 28 and 29 of 1980, are concerned the 


-learned counsel for the respondents contend- 


ed that the compensation allowed to the re- 
spondents is on the lower side. It was con- 
tended that the same should have- been allow- 
ed to- the- daughters for dependency and also 
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‘for loss of estate. . There is no dispute with 
respect to. the earnings of the deceased ` per- 
sons or the number of dependents who are 
entitled -to the amount of compensation. I 
have gone through the records of .the cases. 


58. I agree with the formula adopted by 
the Tribunal. The amount which. is to be 
awarded is just compensation. ‘There is no 
exact and fool proof method of determining 
the just compensation but while awarding 
compensation the! Court has to take a sympa- 
thetic and realistic view. In FAO No, 21 of 
1980 (State v. Dole Rami) the Tribunal has 
allowed a sum of Rs. '40,000/-. The Tribunal 
‘while calculating] the compensation has re- 
duced the amount by Rs. 1200/- on account 
of net earning. |Hence even if Rs. 1000/- 
awarded by the Tribunal for love and affec- 
tion is disallowed to the respondent still the 
respondent will be entitled to the amount of 
Rs. 40,000/- allowed to him. In view of 
these circumstances I am of the opinion that 
the amount of compensation awarded to re- 
spondent in FAO, No. 21 of 1980 is just com- 
pensation and there are no grounds to inter- 
fere with the findings of the Tribunal in this 
case. 


59. In Pema No. 25 of 1980, the 
claimant’s daughter aged 15 years had died. 
In the circumstances of the case the com- 
pensation of Rs./6000/- allowed to the father 
is quite reasonable and just and there are 
no grounds to enhance the compensation. I 
do not find any grounds to interfere with the 
reasonings given! by the Tribunal. 

60. In Appeal No. 26 of 1980 claimant’s 
one daughter Jai Wanti and wife Dolma had 
died and similarly in Appeal No. 29 of 1980, 
Mooli Devi daughter of the claimant bad 
died. In Appeal No. 26 of 1980, according 
to the Claims Tribunal the amount payable 
to the claimants, is Rs. 18,500/- while only 
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Rs. 18,000/- has. been allowed. Rs. 2,000/- 
was allowed on account ‘of love and affec- 
tion. I have already stated that there is no 
exact formula for .calculation of compensa- 
tion and the compensation should be just 
compensation. In the circumstances of the 
case I am of the view that the amount of 
Rs. 18,000/- awarded by Tribunal to the 
claimants is just compensation and I also do 
not find any reasons to ‘interfere with the 
amounts awarded by the ‘Tribunal. 

61. In Appeal No, 28] of 1980, one Jai 
Dassi aged 16 years daughter of claimants 
had died. In the circumstances of the casa 
the compensation of Rs./6,000/- allowed to 
the parents by the Claims! Tribunal is reason- 
able and justified. Similarly FAO No. 29 of 
1980, I find that only a ‘sum of Rs. 6,000/- 
has been allowed by the Claims Tribunal to 
the parents for the death of their daughter 
Mooli Devi. This amount which has been 
awarded to claimants appears to be a reason- 
able and just amount, because there is no 
definite and accurate formula of arriving at 
the compensation amounts and it is only tha 
conscience of the Court ‘which is to decide 
as to what is the just amount. Therefore, 
taking into consideration, all the facts and 
circumstances in my opinion, the amounts 
allowed to all the claimants are just and re- 
asonable and in these circumstances I do not 
feel inclined to make any enhancement and 
reduction in these amounts. 

62. As a result of the above discussion all 
the appeals as well as the!cross-objections are 
liable to be dismissed and the same are 
hereby dismissed. 

63. The parties are left to bear their own 
costs. 

Appeals and cross-objections dismissed. 
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AIR 1981 JAMMU AND KASHMIR f 
MUFTI BAHA-UD-DIN FAROOQI, AG. CJ. 


Ghulam Mohammad Kenu, Petitioner 
v. Ghulam Rasool Chachoo and another, 
Respondents. 


Civil Revn. No. 63 of 1979, DJ- 23-9- 
1980.* 


Civil P. C. (5 of 1908), Ss. 115 and 151 
— Revision mistakenly described as an 
appeal — Correction under Sec. 151 and 
disposal of the case as an appeal could 
not be challenged — Mistake also cor- 
rected before period for appeal expired. 


Although a court which had no revi- 
sional powers could not allow the revi- 
sion to be treated as an appeal even if 
the order was appealable and the appeal 
lay to that court, an inadvertent misdes- 
cription of a proceeding as revision while 
‘ in reality it was an appeal, the mistake 
which was one of form and not of sub- 
stance could be corrected under Sec 151 
Civil P, C. and the same could be dispos- 
ed of as an appeal. In this case, the mis- 
take was corrected before the period for 
appeal had expired. (Para 3) 


J. N. Langer, for Petitioner; 8, L. Kaul, 
for Respondents. 


ORDER :— Agprieved by an order 
dated 28-2-1979. passed by the Sub- 
Judge, Municipal Magistrate, Srinagar, 
the plaintiff filed what was described as 
a “revision” in the court of the District 


*Against order of Dist.. J. Srinagar, D/- 
28-4-1979. - 
IX/JX/2628/80/TVN | 
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Judge, Srinagar. On 36-38-1999, he moved 
an application: praying that the revision 
be treated as an appeal. His contention 
was that it was really an appeal which 
had been inadvertently misdescribed as 
a revision petition. The contention found 
favour with the learned District Judge. 
He allowed the application and directed 
that the revision be treated as an appeal. 
The defendant has challenged the order 
in this revision, 


2. The argument of the learned coun- 
sel for the defendant petitioner is that 
the learned: District Judge had no power 
to revise the impugned order, and if that 
be so, he had no jurisdiction to deal with 
the revision, much less, to direct that it 
should be treated as an appeal. The only 
proper order that he could make was to 
return the revision, 


3. There can be no dispute with the 
principle that a court which has no revi- 
sional powers cannot allow the revision 
to be treated as an appeal, even if the 
order is appealable and the appeal lies to 
that court. But this principle is not ap- 
plicable to the present case, The learned 
District Judge has held that in the memo 
presented before him there is an error of 
description. It has been mistakenly des- 
cribed as a revision although in reality it 
is an appeal. Further, he has held that 
the mistake in the description has crept 
in “due to oversight and inadvertence.” 
This finding has not been  controverted 
before me and would be binding on the 
parties. In the circumstances, the error 
relates fo the form and not to the sub- 
stance. If that be so, there can be hardly 


anv dispute that it can be rectified under 


l 
’ 
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Section 151 C. P. C. of course, in appro- 
priate cases only. It is a common ground 
that the correction was claimed while the 
period of limitation prescribed for filing 
the appeal had not run out. So viewed, 


the order cannot: be said to be open to- 


question and must be upheld, Accord- 
ingly this revision is dismissed but with- 
out any order as’ to costs. The parties are 
directed to appear before the court be- 
low on 7th of August, 1980. 

Í Petition dismissed, 


t 


AIR 1981 JAMMU AND KASHMIR 2 
IL. K.. KOTWAL, J. 

Smt. Rano Deyi, Appellant v. Rishi 
Kumar, Respondent, f : 

First Misc. Appeal No. 2 of 1978 
D/- 26-5-1980." | 

(A) Jammu: and Kashmir Hindu 
Marriage Act (8'of 1955), Ss. 4, 9, 13 and 
29 — Marriage! between parties dissolv- 
ed under customary law — Such dissolu- 
tion being valid under Section 29 which 
overrides provisions of Sections 4 and 13, 
application for . restitution of conjugal 
rights under Section 13 is not maintain- 
able. - (Para 6) 
(B) Jammu. and Kashmir Hindu 
Marriage Act (8 of 1955), Ss. 9 and 13 — 
Application under — Plea of previous 
dissolution of marriage under customary 
law — Matrimonial court has by neces- 
sary intendment jurisdiction to decide 
such plea, ATR 1980 Raj 57, Dissented 
from, 


A petition under Sec. 9 or for that 
matter one under Sec. 13, pre-supposes 
an existing valid marriage. That no such 
‘marriage exists, either because it never 
took place, or because it was dissolved 
under a custom or any other special en- 
actment, is one of the formidable de- 
fences open to the opposite party to non- 
suit the petitioner. Even if *such a de- 
fence has not ‘been specifically provided 
in Section 9, it is still there by necessary 
implication. If a Court has jurisdiction 
under any special enactment to decide a 
particular matter, it has by necessary in- 
tendment the ; jurisdiction to decide all 
such matters which are incidental to it 
Any other interpretation is likely to create 
anamolous situations. Non-existence of a 
marriage pleaded on its non-perform- 


"Against order of Addl, Dist. . Judge, 
Jammu, D/- ‘7-1-1978. 
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‘Rano Devi v. Rishi Kumar 


A. LR. 
ance or any other legal ground is de- 
finitely a defence open to a party in a 
petition under Sec. 9 and a matrimonial 
court can, and indeed is bound, to enter- 
tain it and mould its decree or order in 
accordance with its adjudication on it 
AIR 1980 Raj 57, Dissented from. 

(Para 7) 
Cases Referred : Chronological Paras 
AIR 1980 Raj 57 | ? 


J. L. Sehgal, for Appellant; Inderfit 
Gupta, for Respondent. i i 


JUDGMENT :— This appeal ralses two 
important questions: One, about the inter- 
pretation of Sections 4 and 29 (2) of the 
Jammu and Kashmir Hindu Marriage 
Act, 1955 (hereinafter the Act), and the 
other, about the jurisdiction of a court, 
trial or appellate, trying'a case under the 
Act, to entertain and adjudicate upon a 
plea of prior dissolution of a marriage in 
accordance with a custom governing the 
parties, : 


2. The appellant brought a petition 
under Section 9 of the: Act against her 
husband, the respondent, for a decree for 
restitution of conjugal rights on the 
ground that he had withdrawn from her 
society without reasonable excuse and 
was no longer willing to accept her as his 
wife. The defence set up by the respon- 
dent was that she was a’ woman of bad 
character, who had been living in adul- 
tery with one Dalip Singh, as a conse- 
quence whereof, the marriage was dis- 
solved by mutual agreement of the par- 
ties through execution of ‘Tyagpattar’ 
(Deed of divorce), pursuant to a custom 
governing the parties. It was further 
pleaded that the fact of her illicit rela- 
tions with Dalip Singh was also admitted 
by the appellant in an affidavit sworn by 
her on 28-9-1971, as well as, in an agree- 
ment which she executed. in favour of 
the respondent on 5-2-1972. One of the 
issues framed in the petition was: 


“Whether the petitioner out of her own 
free will obtained a divorce from the re- 
spondent as per custom between the par- 
ties and executed agreement dated 5-2- 
1972 and as such the ‘present petition is 
not maintainable ? OPR” - 


3. The parties foined the issue. Where- 
as the respondent examined a few wit- 
nesses besides appearing in the witness 
box himself, the appellant examined 
none, so much so, that she did not even 
appear to record her own statement. 
Since she had denied being in possession 


oe 


1881 — 
of the ‘Tyagpattar’, the trial court allow- 
ed the respondent to lead secondary evi- 


‘dence in regard to its execution and con- 


tents. The trial court, on consideration of 
the evidence, held the customary divorce 


-established and consequently dismissed 


the appellant’s petition. The appellant 
has come up in appeal against this order. 

4. Appearing for the appellant, Mr. 
Sehgal has not disputed the findings of 
fact recorded by the trial court, and 
rightly so, because there is unimpeach- 
able evidence to support the same. He 
has frankly conceded that execution of 
the documents, namely, the affidavit 
sworn by the applicant on 28-9-1977 ad~- 


mitting therein the fact of her living in- 


adultery, the deed of agreement executed 
by her on 5-2-1972 containing her admis- 
gion that she had been divorced by the 
respondent with her consent and the 
‘Tyagpattar’ executed by the respondent 
on 5-2-1972 and signed by the appellant 
dissolving the marriage between the 
parties, stand amply proved. His conten- 
tion, however, is that the ‘Tyagpattar’ did 
not have the effect of dissolving the 


e, as it was none of the modes. 


marriag 

provided under the Act for dissolution of 
a Hindu Marriage, adding, that even if it 
was so, a matrimonial court did not have 
the jurisdiction to entertain such a plea 
and adjudicate upon it, which u/s 9 of 
the Code of Civil Procedure, was within 
the jurisdiction of an ordinary Civil 
Court alone. In any case, argued the 
learned counsel, all the necessary ingre- 
dients of a valid custom neither having 


‘been pleaded nor proved by the respon- 


dent, the judgment of the trial court 
was liable to be set aside. In support of 
his first contention Mr. Sehgal has relied 
upon the provisions of Section 4, which, 
ready reference, is reproduced as be- 


4, Overriding effect of the Act. — 
Save as otherwise expressly provided 
in this Act.— 

(a) any text, rule or interpretation of 


Hindu Law or any custom or usage as 


part of that law in force immediately 
before the commencement of this Act 
shall cease to have effect with respect to 
any matter for which provision is made 
in this Act; 


(b) any other law in force immediately 


‘before the commencement of this Act 


shall cease to have effect in so far as if 
ps eon ene ihi angot ta provisioni 
“contained in this Act”. -~ 

Amplifying his rmen, Mr.. Sehgal 
has contended that the Act being ex- 
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haustive, not only of the rights, but also 
of the remedies, available to the parties 
governed by it, they cannot travel be- 
yond the Act and rely upon any other 
law, custom or usage, in order to get a 
relief which is available to them under 
the Act. For that, they have to rely upon 
the Act itself. Dissolution of a mar- 
riage, which is valid at its inception, 
could be.claimed under Section 13 of 
the Act, arugued the learned counsel, 
and that too, only on one or more of 
the grounds mentioned in it, and by 
following the procedure laid down in 
the Act itself, and not by invoking any 
custom permitting dissolution of a mar- 
riage by execution of a deed of divorce 
simpliciter. A petition under Section 13 
has to be made in a competent matri- 
monial court to seek a decree for divorce 
dissolving the marriage, and no party, 
after the commencement of the Act, 
argued the learned counsel, can take 
recourse to any other law, or custom 
having the force of law, to obtain dis- 
solution of a Hindu marriage. by any 
other means, including execution of a 
deed of divorse. For this, the learned 
counsel sought to draw support from 
clause (a) of Section 4. In my opinion, 
this contention even though ingenious is 
yet untenable, 


5. The Act is a codifying enactment, 
which not only confers rights but also 
provides the remedies for enforcing the 
same, Section 4 which has “overriding 
effect of Act” as its appellation, operates 
in two ways. In the first place it nul- 
lifies all pre-existing laws, custom or 
usage having the force of law, dealing 
with a matter, for which a provision 
has been made in the Act. Con- 
sequently, if a provision exists in 
pre-existing law, or custom which 
also exists in the Act, former 
must give way to the latter. This is what 
has been in fact provided in clause (a). 
Seemingly, the object behind it is ta 
avoid duplicity, uncertainty and confu- 
sion. In the second place, it renders all 
pre-existing laws unenforceable to the 
extent those are inconsistent with the 
provisions of the Act. The Act is no 
doubt exhaustive in so far as the mat- 
ters with which it deals are concerned. 
Consequently, it is exhaustive in regard, 
for example, to the conditions which are 
essential for a valid marriage (Sec- 
tion 5), persons who can act as guardians 
in marriages of minors (Section 6), the 
ceremonies which are to be performed 
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in a Hindu marriage (Section 7), the 
grounds upon which a decree for restitu- 
tion of conjugal rights (Section 9), or a 
decree for divorce (Section 13), may be 
obtained. Nobody can travel behind the 
peripheries of these sections to obtain 
any relief thereunder, even though such 
a relief may be had on any other 
ground, or through any other means, 
under any other law or custom having 
the force of law. A decree for restitu- 
tion of conjugali rights, for instance, 
could be obtained under the Hindu Law 
by filing an (ordinary suit in a Civil 
Court including that of a Munsiff. But, 
after the commencement of the Act, such 
a decree can jbe had only by filing a 
petition under Section 9 and that too in 
the court of. a District Judge or any 


other court specially empowered to try. 


such petitions, because a provision relat- 
- ing to this matter exists in the Act. 
Similarly a Hindu could take more than 
one wife under the Hindu Law, but the 
same being inconsistent with the provi- 
sions of the Act! which prohibits bigamy, 
the Hindu Law will cease to have effect 
to that extent after the commencement 
of the Act. j> 


6. Dissolution of marriage is un- 
known to Hindù Law, though in some 
cases, a Hindu marriage may be dissolv- 
ed by custom. , Mr. Sehgal would have 
been perfectly right in contending that 
a Hindu marriage could be dissolved 
only by making a petition in a competent 
court under Section 13, and that too, on 
one or more of the grounds mentioned 
in it, and on no other ground, had there 
been no other provision in the Act, per- 
mitting dissolution of a Hindu marriage 
in a manner, or on a ground, other than 
the one provided in the Act. Section 29 
(2), however, provides complete answer 
to Mr. Sehgal’s contention. It reads as 
under :— 


“29, Savings’ — 0}, x x x f 


(2) Nothing ‘contained in this Act 
shall be deemed to affect any right re- 
‘cognised by custom or conferred by any 
special enactment to obtain the dissolu- 
tion of a Hindu’ marriage, whether 
solemnized before or after the com- 
“mencement of ‘this Act.” 


It clearly says that a marriage may be 
dissolved in accordance with a custom 
governing the parties, or under any 
other law providing for the same. This 
sub-section is. couched in a strong lan- 
guage and says that notwithstanding any- 
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thing contained in the “Act; including 
Sections 4 and 13, a Hindu marriage 
may be dissolved even under the custom- 
ary law of the parties, by adopting a 
mode different from the: one provided 
under the Act. This is what has happen- 
ed here also. Instead| of approaching 
the District Court in a ‘petition under 
Section 13, the parties, by mutual agree~. 
ment, dissolved their marriage by ex- 
ecuting a deed of divorce! — a mode per- 
missible under the custom ` followed ‘by 
them. The trial court was, therefore, 
right in dismissing the appellant’s peti- 
tion on the ground that since the marri- 
age between the parties! already stood 
dissolved through a customary divorce, 
no decree for the restitution of conjugat 
rights could be passed in her favour. 

7. This brings me to the alternative 
plea of Mr. Sehgal that a matrimonial 
court has jurisdiction to entertain and 
adjudicate upon those grounds only, 
which are provided in the Act. Dissolu- 
tion of a marrige on the ground of a 
customary divorce not being one of the 
defences open to a respondent in a peti- 
tion for a decree for restitution of con- 
jugal rights under Section 9, the trial 
court, argued the learned counsel, had 
no jurisdiction to entertain the same 
and decline relief to the appellant on 


its basis, This ground, ‘even if it was 


available, ought to have been pressed 
into service in an ordinary suit to ` 
declare the marriage dissolved, main- 
tained Mr. Sehgal. In ‘support of his 
contention, he has relied .upon a Single 
Bench decision of the High Court of 
Rajasthan in Damodar v. Urmila AIR 
1980 Raj 57, wherein it has been observ- 


. words, “every peti- 
tion under this Act” occurring in this 
section have reference : clearly to the 
petitions under Sections’ 9 to 13 of 
the Act. The Act does not make any 
provision for the grant of relief to a 
spouse interested in getting a declara- 
tion that he or she, has already obtained 
dissolution of marriage according to 
custom or usage from the community. 
Panchayat and that the said dissolution _ 
is valid and binding on the two spouses. 
Similarly, there is no provision in the 
Act to enable a spouse, against whom a 
petition is filed by the other spouse 
under any of the sections from 9 to 13, 
to raise a plea in defence that he or 
she has already obtained dissolution of 
the marriage from the community Pan- 
chayat or the like according to custom 


a 


r 


` da custom or any other 
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governing the parties, and that, there- 
fore, the marriage is no longer subsist- 
ing. It can, therefore, be safely held 
that the Act which deals with certain 
matrimonial disputes among the Hindus 
does not make any provision for ad- 
judication of a claim of defence, that 
the marriage between the contending 
parties already stands dissolved by vir- 
tue of the decision of private forum like 
the Panchayat of the tribe, community, 
group or family, as the case may be 
Such adjudication can, therefore, be ob- 
tained only from the civil court and 
not from the matrimonial court under 
the Act.” 


‘With respect, if I may say so, the law 
in this authority has been stated by the 
learned Judge too narrowly. A petition 
under Section 9 or for that matter one 
under Section 13, pre-supposes an exist- 
ing valid marriage. That no such mar- 
riage exists, either because it never took 
place, or because it was dissolved under 
special enact- 
ment, is one of the formidable -defences 
open to the opposite party to non-suit 
the petitioner. Even if such a defence 
has not been specifically provided in 
Section 9, it is still there by necessary 
implication. If a Court -has. jurisdiction 
under any special enactment to decide a 
particular matter, it has by necessary 
intendment the jurisdiction to decide aÑ 
such matters which are incidental to it, 
Any other interpretation is likely to 
create anomalous situations) A man 
may, for instance, lay a totally baseless 


claim against a woman that she is his. 


legally wedded wife and file a petition 
under Section 9 against her for a decree 
for restitution of conjugal rights. Sec- 
tion 9, interpreted in the way suggested 
by Mr. Sehgal, strictly speaking does not 
speak of a defence open to her that no 
marriage actually took place between 
the parties. She can have no other de- 
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fence to the petition. Does it mean that - 


she should first suffer a decree for re- 
stitution of conjugal rights to be passed 
against her and then approach a Civil 
Court for getting it set aside? Take 
another instance. A man files a petition 
for a decree for restitution of conjugal 
rights against a woman. The defence 
set up is that the marriage stood already 
dissolved by a customary divorce which 
is not a defence strictly permissible 
under Section 9. Does it mean that she 
should first allow a decree to be passed 
, against her by the District Judge and 


3-& KS 


then get it set aside - even by a Munsiff 
in a regular suit? Non-existence of a 
marriage pleaded on its non-performance 
or any other legal ground is definitely a 
defence open to a party in a petition 
under Section 9 and a matrimonial court 
can, and indeed is bound, to entertain it 
and mould its decree or order in accord- 
ance with its adjudication on it. 


8. Lastly Mr. Sehgal argued, even 
though half heartedly, that the necessary 
ingredients of a custom that it was an- 
cient, certain and not opposed to ‘public 
policy have not been proved in the in- 
stant case, as such, no notice of the same 
could have been taken by the trial 
Court. I do not find any force in this 
contention as well. There is evidence in 
regard to the existence of the custom 
set up, which stands un-rebutted. It 
may not be so categoric, still it is not 
so cryptic as to be thrown overboard. 
It is in evidence that the custom exists 
and some instances too have been quoted 
in this behalf. The divorce was given 
not only with the consent of the appel- 
lant, but also at her insistence, and she 
too had signed the deed as a token of its 
acceptance. Mr. Sehgal is, therefore, 
not right in contending that necessary 
ingredients of the custom have not been 
proved. 


$. For the foregoing reasons the ap- 
peal fails, which is dismissed accordingly, 
but in the circumstances of the case, 

without any order as to costs. 
Appeal dismissed, 
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MUFTI BAHA-UD-DIN FAROOQ], AG. 
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Puran Chand, Appellant v. Mst. Kamla 
Devi, Respondent, : 

First Appeal No, 25 of 1976, D/- 4-4-. . 
1980*. f 

(A) Hindu Marriage Act (25 of 1955), 
Section 24 — Child of litigating spouses 
not entitled to interim maintenance, 

Under Section 24 Hindu Marriage Act 
maintenance can be granted during the 


_ proceeding in favour of the husband or 


oa 


the wife as the case may be and not in 
favour of a child born out of the wed- 
lock of the litigating spouses. (Para 1) 


*Against order of Dist J. Kathua. D/- 
` 7-10-1976. . 


JX/KX/F203/80/TVN 
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! 


Kasturi Lal v. Bharat Finance Co, i 


| 


A.L R 


(B) Hindu Marriage Act (25 of 1953), wife from the date the issues were 
“During the proceedings” 


Section 24 — 
=~ Meaning. 


The words | “during the proceedings” 
connote the pericd from the commence- 
‘ment till the conclusion of the proceed- 
ings i. e., in trial court, from the date on 
which the issues are framed, ordina- 
riy known jas the first hearing, 
till the date of disposal of the case 
Therefore, interim maintenance cannot 
“be granted from the date of filing of 
the proceeding. (Para 1) 


Rachpal Singh, for Appellant, 


JUDGMENT :— Section 24 of 
Hindu Marriage Act, reads thus: 


“Where in any ` proceeding under this 
Act it appears to the court that either 
the wife or husband, as the case may be, 
has no independent income sufficient for 
her or his support and the necessary ex- 
penses of the proceeding, it may, on the 
application of!the wife or the husband, 
order the respondent to pay to the peti- 
tioner the expenses of the proceeding, 
and monthly. during the proceeding such 
sum, as having regard to the petitioner’s 
own income |and the income of the re- 
apandent it may seem to: the court to: ba 
reasonable.” 


On a plain interpretation of this sec 
on, a child born out of the wed-lock be- 
tween litigating husband and wife is not 
entitled to maintenace pendente lite, 
Such maintenance can be granted in fav- 
our of the wife or the husband as the 
case may be. The maintenance is to be 
allowed ‘on monthly basis “during the 
proceeding”. | The words “during the 
proceedings” connote that the main- 
‘jtenance shall be admissible from 
the commencement till the conclusion 
‘lof the proceedings in the trial court. 
The proceedings in the trial court would 
naturally commence from the date on 
which the [issues are framed, which is 
ordinarily known as the first hearing. In 
the view expressed above, the lower court 
was not justified in allowing maintenance. 
pendente Hte in favour of Rajan, the 
minor daughter of the parties. Nor 
even in all such maintenance in 
favour of the wife from the date of the 
filing of the | petition. 


The court lought to have disallowed 
the request | for maintenance pendente 
lite in so far as Rajan- was concerned, 
and | allowed the same in favour of the 


the 











a 


struck. Allowing this appeal, I modify 
the order accordingly, There shall be 
no order as to costs, i 


| Appeal allowed. 
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Kasturi. Lal, ae v., Bharat 
Finance Co., and another, Respondents, 


Civil Revn. No. 104| of 1977, D/- 8-3- 
1980*. o 


J. & K. Stamp Act (40 of 1977 BK) — 
Sections 5, 35, 2 (11) —- Instrument com- 
prising distinct matters — Not 
aggregate amount of duty chargeable for 
@ach such matter — Not admissible in 
evidence, 1975 Kash Ly 272 Overruled. 


An - instrument comprising distinct 
matters, which does not, bear the aggre- 
gate amount of duty chargeable for each 
such ; matter, cannot be said to be duly 
stamped within the meaning of Sec- 
tion 2 (11), and. consequently cannot be 
admitted in evidence | for any purpose 
under Section 35, incladini the purpose 
to prove that matter lon! which the duty 
chargeable stands already paid. (Para 4) 

Section 5 speaks of! a single instru- 
ment relating to distinct matters and 
provides that the instrument shall be 
chargeable with such'amount of duty as 
would be the sum total of different 
amounts chargeable on each such instru- 
ment, in case a separate instrument were. 
to be drawn for each: such matter. Mere- 
ły because an instrument comprises 
several distinct matters, Section 5 on its 
plain terms, does not permit reading in- 
to it a separate instrument relating to 
each such matter, and consequently does 
not warrant splitting! of the instrument 
into different parts, each part relating 
to one such matter, and thereby render 
the instrument duly | stamped within the 
meaning of S. 2 (11) at least for that part 
on which the duty chargeable under the 
schedule has been paid, even if the in- 
strument does not bear the aggregate 
amount of duty required to be paid on 
it under the Section. 1975 Kash LJ 272 





Overruled. _ (Case law discussed). 
io . (Para 4) 
tagant order of Sub Judge, Jammu, 


D/- 16-11-1976. | 
A ga P NS OE ee ee ee: 


Fx/GX/C843/80/SNV: 


1981 


Cases Referred: Chronological Paras 
1975 Kash LJ 272 
. 1974 SC 303 

1972 Andh Pra 373 
AIR 1966 All 539: 1966 All LJ 894 

1956 SC 35 f 
1952 Mad 515 
AIR 1946 PC 51:1946 All LJ 219 
AIR 1938 All 619: 1938 All LJ 907 
1938 Mad 75 
1937 All 101: 19386 All LJ 1391 
1920 Mad 225 (FB) 

R. C. Nanda, for Petitionen V. K. 
Gupta, for Respondents. 

KOTWAL, J.:— Two questions have 
been referred to this Bench, as accord- 
ing to one of us, who initially heard this 
revision petition, the view taken by this 
Court in Gupta Private Loan Committee 
v. M. Ganesh Dass Kudyar & Sons, 1975, 
Kash LJ 272 upon which the order im- 
pugned in this petition is based, was 
open to question, These are: 


I. Whether an instrument, which is 
sufficiently stamped, can be used for en- 
forcing one of its terms where it is 
single document or one of the matters 
contained therein, where it consists of 
fwo or more distinct matters, if the 
stamp duty referable to such term or 
matter is sufficient ? 

2. In particular, where an insuffi- 
ciently stamped document also contains 
an arbitration clause, whether such 
clause can be enforced under Section 20 
of the Arbitration Act if the document 
bears the stamp duty requisite for an 
arbitration agreement ? 


2. The factual background in which 
these questions have arisen is like this: 

The first respondent, Bharat Finance 
Co., brought an application under Sec- 
tion 20 of the Arhitration Act against the 
petitioner and the second respondent in 
the court of City Judge, Jammu, for re- 
{erring certain disputes to the named ar- 


rP 
N 


bitrator, which was opposed by the party _ 


inter alia on the ground that there was no 
valid agreement between the parties to 
refer the disputes to an arbitrator, Re- 
spondent No, I relied. upon two docu- 
ments viz: agreement of loan and agree- 
ment of guarantee, both of which con- 
tained an arbitration clause, While state- 
ment of one of the witnesses for respon- 
dent No. 1 was being recorded to prove 
these documents, an objection was raised 
that these documents which were in fact 
bond and agreement of guarantee re- 


spectively, being insufficiently stamped, 


Kasturi Lal -v. Bharat Finance Co, 
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were inadmissible in evidence, even to 
prove the arbitration clause contained 


`- therein. The trial court overruled the 


objection and held that even though the 
documents were insufficiently stamped 
as bond and agreement of guarantee, yet 
they were sufficiently stamped as agree- 
ments containing the arbitration clause, 
While holding so, it relied upon the fol- 
lowing observations made by a learned- 
single Judge of this court (D. D. Thakur, 
J. as he then was) in 1975 Kash LJ 272 
(supra) : 


“The document in question was not 
required to be admitted to provide an 
evidence of the liability of the petitioner 
to pay the amount undertaken to be paid 
by the said document but was intended 
to prove the existence and the validity 
of the arbitration agreement. Under 
these circumstances, therefore, the por- 
tion of the document unconnected with 
the arbitration clause had to be exclud- 
ed from the consideration, The ques 
tion of admissibility of a document and 
the sufficiency of the stamp duty charge- 
able must necessarily depend upon the 
scope of the trial or the enquiry as the 
case may be which a court proposes to 
hold in a particular cause.” 


8. Section 3 is a charging section and 
provides that subject to certain excep- 
tions every instrument mentioned’ in 
Schedule I to the Act shall be chargeable 
with duty prescribed therein, Section 35 
enacts that an instrument chargeable 
with duty shall not be admitted in evi- 
dence for any purpose, or otherwise act- 
ed upon, unless it is duly stamped. Un- 
like Section 49 of the Registration Act, 
which permits a document compulsorily 
registerable under Section 17 to be ad- 
mitted in evidence for collateral pur- 
poses, Section 35 creates a complete 
prohibition against permitting a docu- 
ment to be used for ahy purpose, in- 
eluding a collateral purpose, unless the . 
requirements of the proviso to this sec- 
tion are fulfilled, This inference be- 
comes irresistible, once the words “for 
any purpose” used in Section 35 are 
given their plain and natural meaning. 
(See Ram Rattan v. Parma Nand, AIR 
1946 PC 51, and Sanjeeva Reddi v. 
Johanputra Reddi, AIR 1972 Andh Pra 
373). Duly stamped under Section 2 (11), 
as applied to an instrument means that 
the instrument bears stamp of proper 
description of not less than the proper 
amount affixed or used in accordance 
with the law for tbe time being in 


i 
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force in the State. Unless, therefore, an 
instrument bears stamp not less than the 
proper amount, it cannot be said to be 
duly stamped, and consequently cannot 
be admitted in evidence for any purpose 
under Section 35, unless the proviso to 
the section can be made applicable to 
it. The stamp which an instrument is 
required to bear has to -be calculated in 
accordance wit Schedule I read with 
certain sections, | as the facts of a given 
case may warrant. Section 4, for in- 
stance, provides that when in the case 
of a sale, mortgage, or settlement, several 
instruments are! used to complete the 
transaction, only the principal shall be 
chargeable with duty mentioned in the 
Schedule, whereas all other instruments 
shall be chargeable with duty of one 
rupee each. Similarly, Sec. 6 lays down 
that if an instrument falls within two 
or more of the descriptions given in 
Schedule I, it! shall be chargeable only 
with the highest of the duties, where the 
duties chargeable under it are different. 
Section 5, which is material, reads as 


under: 

“5, Any instrument comprising or re- 
lating to several distinct matters shall be 
chargeable with the aggregate amount of 
the duties with which separate instru- 
ments, each comprising or relating to one 
of such matters would be chargeable 


under this Act”. 


4. . This section speaks of a single in- 
strument relating to distinct matters and 
provides that the instrument shall be 
chargeable with such amount of duty as 
would be the 'sum total of different 
amounts chargeable on each instrument, 
in case of a separate instrument were to 
be drawn for each such matter, Merely 
because an instrument comprises several 
distinct matters, Section 5 on its plain 
terms, does not permit reading into it.a 
separate instrument relating to each such 
matter, and consequently does not war- 
rant splitting of the instrument into dif- 
ferent parts, each part relating to one 
such matter, and ‘thereby render the 
instrument duly stamped within the 
meaning of Section 2 (11) at least for that 
part on which, the duty chargeable under 
he Schedule has been paid, even- if the 
instrument does not bear the aggregate 





duty: 
atter in Section 5 connotes a transac- 
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tion to achieve a distinct object, - and 
does not include a matter which is mere- 
ly accessory or ancillary to such object. 
The entire document has to be read as a 
whole to find out its dominant object. It 
necessarily follows that; an instrument 
comprising distinct matters, which does not 
bear the aggregate amount of duty charge- 
able for each such matter, cannot be said 
to be duly stamped within the meaning of ' 
Section 2 (11), and consequently cannot 
be admitted in evidence; for any purpose 
s. 35, including the purpose to prove 
that matter on which the duty chargeable 
stands already paid. The principal ob- 
fect behind enacting Section 35 is to en- 
sure, that no party to an instrument en- 
capes payment of full duty chargeable 
on it with impunity. This object is bound 
fo be defeated in case a party jis per- 
mitted to make use of an instrument ac- 
cording to its needs or’ exigencies of 
situation without fully | complying with 


-the provisions of the Act. A similar view 


has been taken in a Bench decision of 
the Madras High Court'in S. R. M. S. T. 
Narayana Chettiar v.!The Kaleeswarar 
Mills Ltd., AIR 1952 Mad 515, with which 
we are in respectful agreement. The 
locus-classicus reads as; under :— 


“It must be remembered that the deci- 
sion of the House of ,Lords was pro- 
nounced before. the English Stamp Act of 
1891. It is, therefore, impossible for the 
appellants to maintain that the document 
could be split up in the manner contend- 
ed for. Especially in a' court of law it 
would not have been |= permissible to so 
dissect the instrument into two parts and 
use the unobjectionable part in evidence. 
Under Section 5 of the Stamp Act, an 
instrument which comprises or relates to 
several distinct matters. is chargeable 
with the aggregate amount of the duties 
with which separate i instruments, each 
comprising or relating. to one of such 


matters, would be chargeable under this 


Act. If, therefore, the proxy con- 
tains the ‘specific power as 
well as the general power, it 
would be admissible ‘only if the aggre- 


gate amount of the ‘duties in respect of 
two such separate instruments is paid, as | 
under the charging section, Section 3, 
the instrument should be charged with 
the duty indicated in the schedule. Of 
course, the schedule must be taken along 
with the sections in ‘order to determine 
the proper stamp duty. Under Section 6 
if an instrument falis within the several 
descriptions of Schedule I and the duties 


4 


1981 


. though made ostensibly u/s. 


1956 SC 35 merely dealt with 


Ram. Kumar v. 


are different, - it should be chargeable 
only with the highest of ‘such duties.” 


5. To the same effect is another Bench 
decision’ of . the same court viz; 
P. Nageswara Rao v. M. Narayanamurthi, 
AIR 1938 Mad 75. In this case the court 
overruled its earlier decisions taking a 
contrary view and held that a promis- 
sory note which was not duly stamped 
could not be split into two parts so as to 
render its that part admissible in evi- 
dence which related to acknowledgment 
of liability. (Also see Mt. Biboo v. Rai 
Saheb Gokaran Singh, AIR 1937 AN 101, 
and Ratanji Bhagwanji & Co. v. Prem 
Shankar, AIR 1938 All 619). 


6. In 1975 Kash LJ 272 (supra), the 
learned single Judge appears to have been 
influenced by certain observations made 
by their Lordships of the Supreme 
Court in R. N. -Ganakar & Co. v. 
Hindustan Wires Ltd., AIR 1974 SC 303 
in taking a contrary view. In this case an 
application for perpetual injunction re- 
straining the opposite party from pro- 
ceeding with the arbitration proceedings 
was made without either questioning the 
existence or validity of the arbitration 
agreement or desiring to have its effect 
determined. The court held that such an 
application was not maintainable, even 
33, of the 
Arbitration Act, as it neither challeng- 
ed the existence or validity of the arbit- 
ration agreement, nor sought to have itg 
effect determined, which were the only 
three purposes for which such an applica- 
tion could lie. It was clearly not a case 
dealing with any provision of the Stamp 
Act. Reliance of the learned single Judge 
on this decision was, therefore, clearly 
misplaced. The authorities relied upon 
by Mr. Gupta also do not support his 
contention that a document can be split 
up to render it admissible in evidence for 
that part or matter at least for which it 
already bears requisite stamp, as in none 
of these cases such a question : actual- 
ly fell for determination. In re, Secretary 
to the Commissioner of Salt Akbari and 
Separate Revenue, Madras, AIR 1920 Mad 
225 (FB) for instance, the only question 
{involved was whether covenant in a sale- . 
deed relating to the mortgage of vendors 
other property for due performance of 
the sale transaction was a distinct matter 


‘within the meaning of Section 5, requir- 


ine additional stamp duty to be paid on 
tt. Sirnilarly, the member Board-of Re- 
venue v. Arthurs Paul Benthall, AIR 

the dis- 
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tinction between the expressions “distinct 
matters” and “two or more descriptions” 
occurring in Sections 5 and 6 respectively. 
Pooran Chand v. Sudarshan Kumar, AIR 
1966 All 539 was a case where the only 
question involved was whether the in- 
strument according to its terms, was an 
instrument of partition or merely an 
agreement appointing arbitrators. We are, 
therefore, clearly of the opinion that the 
view taken by this court in 1975 Kash LJ 
272 (supra) is not correct, and must be 
overruled. Our answer to question 1 is in 
the negative. 


T. Assuming that appointment of an 
arbitrator is a matter distinct from loan - 
fransaction or obtaining guarantee for re- 
payment of loan, our answer to question 
No. 2 would still be in the negative. 


8. -No other point being involved in 
the petition the same is allowed and the 
order impugned in it is set aside. We leave 
it to the trial court to determine whether 
or not the documents can be admitted in 
evidence under the proviso to Section 35. 
No costs. 


MUFTI-BAHA-UD-DIN FAROOQ] Ag. 
C. J.:— I agree, 
Revision. allowed. 
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Ag. C J. 
Ram Kumar, Petitioner v, Kamla 
Dutta, Respondent, 
Civil Revn, No, 123 of 1979, D/- 
.18-3-1980.* 
Hindu Marriage Act (25 of 1955), 
Section 23 (2) — Duty of court 


under — Court should try first for re- 
conciliation —- Without it order direct- 
ing husband to file his objections is 
fllegal. AIR 1967 Pat 269, Followed. 


(Para 1) 
Cases Referred: Chronological Paras 
AIR 1967 Pat 269 1 


Petitioner in Person, T. C. Kotwal, for 
Respondent. 


ORDER:— The petitioner’s grievance 
is that the court below is insisting on 
him to file objections without first try- 


*Against order of Dist J., Jammu, D/- 
. 19-11-1979. 


DXIFX/BTIS/BOTRM 
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ing for reconciliation, as it’ should have, 
For this he relies upon Section 23 (2) 
of the Hindu Marriage Act. This sub- 
section fell for consideration in Chhote 
Lal v. Kamla Devi, AIR 1967 Pat 289, 
The court observed: 


‘The important words in sub-sec- 
tion (2) are that it shall be the “duty 
of the Court” in the first instance in 

it is possible to do 
every endeavour” to 
bring about a | reconciliation between 
the parties. In |my judgment, the law 
enjoins upon the Court to make a 
sincere effort at reconciliation before 
proceeding to deal with the case in the 
usual course.” | 


I am in respectful agreement with these 
observations, In: this view I agree with 
the contention | of the petitioner that 
the lower court should have tried for 
reconciliation before asking him to file 
the objections, The order tothe contrary 

made by the lower court is clearly 
erroneous, and must be set aside. So 
also the order dated 19-11-1979, where- 
by costs were imposed upon the peti- 
tioner fer non-filing of the objections, 


2, The result, therefore, is that this 
revision petition succeeds and is allow- 
ed. The impugned orders dated 8-11- 
1979 and 19-11-1979 are set aside and 
the lower court is directed to make a 
fresh order in’ accordance with law 
keeping in view the observations made 
above, 


| Petition allowed, 
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DR. A, S, ANAND, J. 


Wazir Paras Ram, Petitioner v, 
Manga Ram, Respondent, 


Civil Revn. No, 114 of 1979, Di- 
6-3-1980." | 

(A) Civil P.; le. © of 1908), O. 33, 
Rules 2 and ee Application to sue 


in forma pauperis — Non-verification 
of schedule of property annexed to 
application — pplication cannot be 
rejected. 


It is only the “application” for per- 
mission to sue as a pauper which is 
required to be signed and verified. 


"Against order| of Sub. J, Jammu, D/= 
13-10-1979. ` 


FX/HX/C845/80/AS/MVI 
| 


Wazir Paras Ram v,. Manga Ram ae 


A.L R. 


There is no requirement that the sche- 
dule of any moveable'or immoveable 

property, belonging to the applicant 
concerned, should also be signed and 
verified by the applicant, The punctua~ 
tion in Rule 2 is quite indicative of 
the fact that schedule of the property 
need not be signed and | verified by the 
applicant, Even otherwise. the non- 
verification, even if it be considered to 
be required would not entail the re- 
jection of the application ` because the 
object of Rule 2 is only to help the 
Government to ascertain whether or 
not the applicant is in a’ position to 
pay the Court-fee payable on the 
plaint, AIR 1957 J & K 15, Rel, on. 
| (Paras 7, 8J 

(B) Civil P. C. (5 of 1908), 0. 33 
R. 6; S. 115 — Pauperism proceedings 
— Issuance of notice to Collector in- 
stead of Government Pleader — Pro- 
ceedings held not vitiated or hit by 
material irregularity or illegality — 
High Court cannot interfere. AIR 1951 
Kutch 96, Dissented from, 


f 

Mere failure on the! part of the 
Court to give notice to the Govern- 
ment pleader would not give any cause 
of action to the non-applicant, who 
had been afforded ` an' opportunity to 
rebut the case of the applicant, to file 
a revision petition :in the High 
Court, The position may be differ- 
ent if the revision petition its filed 
by the Government, complaining of the 
failure of the Court to give notice to 
the Government Pleader, The matter of 
Court-fee is essentially a matter be- 
tween the State and the pauper and 
the opposite party is granted an op- 
portunity only to show that the appli- 
cation is not bona fide etc. The opposite 
party cannot take upon itself the role 
of the State and complain about the 
failure of the Court to issue notice to 
the Government Pleader, when the court 
has in any case issued notice to the 
Collector. Of course, it is desirable and 
proper for the court to issue notice to 
the Government Pleader in an applica- 
tlon seeking permission to sue as a 
pauper, in addition to ‘asking for a re- 
port from the Collector, ibut the issu- 
ance of the notice fo the Collector in- 
stead of to the Government pleader 
does not vitiate the proceedings and is 
neither a jurisdictional defect nor amate- 


rial irregularity or illegality. AIR, 1955 


3981 
Hyd 160, Rel on; AIR 1951 Kutch 96 
i trom. 


Dissented (Paras 12, 14) 
Cases Referred: Chronological Paras 
AIR 1957 J&K 15 i S | 
AIR 1955 Hyd 160 11 
AIR 1951 Kutch 96 10, 13 


J. P. Singh, for Petitioner; V. B 
Sudan, for Respondent, 

ORDER:— This civil revision peti- 
tion is directed against an order of the 
Sub-Judge, Jammu, dated 13-10-1979, 
whereby he allowed the respondent 
herein to sue in forma pauperis. 

2. Briefly stated the facts are that 

respondent filed an application 
seeking permission to sue the petitioner 
for the recovery of Rs, 5500/- asa 
pauper. The respondent stated that his 
daily income from business of cigarette 
selling, in the court compound, was 
hardly Rs, 2/8 per. day and that he 
was unable to pay the court-fee. That 
the tioner had ‘taken a loan of Rs. 
4300/-, the entire savings of the respon- 
dent and executed a promissory note 
with the stipulation - that the amount 
shall be repaid on demand together 
with interest. A receipt was also exe- 
cuted along with the promissory note 
on 19-3-1975. That the respondent pre- 
sented to the petitioner, through a 
notary, the promissory note for pay“ 
ment but in spite of the presentation, 
. the petitioner has not made any pay- 
ment so far, The respondent prayed 
that after deciding his application to 
sue in forma paupries, the same be 
treated as a suit for recovery of Rs. 
5500/- (the principal and interest) from 
the petitioner. Along with the applica- 
tion, the respondent attached a sche- 
dule giving the list of his belongings. 


3. Notice of the application to sue 
_in forma pauperis was issued to the 
petitioner as also to the Collector, 
Jammu. The petitioner resisted the ap- 
plication and stated that the respondent 
is not a pauper and.he had sufficient 
means to pay the court-fee. On merits, 
the petitioner denied the execution of 
the promissory note or the receipt of 
Rs. 4300/-. The presentation of the 
promissory note was also denied. The 
Collector, Jammu, however, reported 
that the respondent did not own any 
immovable property and that his 
monthly income - was about Rs. 110/- 
only. The respondent then led evi- 
dence in support of his application. 
The trial court, without giving any 
‘opportunity to the petitioner to adduce 
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evidence in rebuttal of the evidence 
led by the respondent allowed the ap- 
plication of the respondent to sue as a 
pauper. That order was challenged in 
the High Court by means of a revision 
petition and the same was set aside on 
the ground- that the petitioner had 
been denied an opportunity to adduce 
evidence in rebuttal of the evidence led 
by the respondent. The case was re- 
manded to the -trial court for a fresh 
decision in the light of the observations 
made, Despite numerous opportunities 
having been given to the petitioner by 
the trial court, after the case was re- 
manded, the petitioner did not produce 
any evidence nor did he appear him- 
self in the witness box to rebut the 
evidence of the respondent. The trial 
court after consideration of the entire 
evidence, declared the respondent to be 
a pauper. Hence this revision, b 

4. Mr. J. P. Singh, learned counsel 
for the petitioner has in the first place 
argued that the application filed by the 
respondent was liable to be dismissed 
under Rule 5 (a) of Order 33 inas- 
much as the application had not been 
presented by the respondent in person. 
The next argument of learned counsel 
ts that since the schedule of the pro- 
perty, annexed to the application, had 
not been verified by the respondent, 
there has been non-compliance with 
Order 33, Rule 2, Civil P. C 
warranting dismissal of the applica- 
tion. The last argument raised by the 
learned counsel is that the application 
of the respondent was liable to be 
rejected on the ground that no notice 
had been given to the Government 
pleader by the trial court before de- 
claring the respondent to be a pauper. 

5. So far as the ist contention is 
concerned the same has no merit at all. 
A perusal of the application filed by 
the respondent shows that it had been 
presented by the respondent in -person 
in the court of the District Judge, 
Jammu. The endorsement of the Dis- 
trict Judge on the application shows 
that the same had. been presented be- 
fore him by- the respondent himself. 
Thus, the first argument raised by Mr. 


. J. P. Singh has no merits and is devoid 


of any force. 

6. Coming now to the second argu- 
ment as regards the non-verification of 
the schedule of the property annexed 
to the application, In this connection it 
would be desirable to first nofice the 
Televant provisions: `. 
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Order 33, Rule 2 reads as follows: 

“Rule 2, Every: application for per- 
mission to sue as |a pauper shall contain 
the particulars required, in regard to 
plaints in suits; a schedule of any 
moveable or immoveable property be- 
longing to the applicant, with the esti- 
mated value thereof, shall be annexed 
thereto, and iti shall be signed and 
verified in the manner prescribed for 
verification of plead- 





7. A plain reading of the rule sug- 
gests. that it is | only the ‘application’ 
| for permission ito sue 88a pauper 
{which is required to be signed and 
:verified. So far as the schedule of any 
‘movable or immovable property, be- 
"longing to the ; applicant is concerned, 
‘there is no requirement that same 
Should also be [signed and verified by 
the applicant, The punctuation in R. 2 
(supra) is quite; indicative of the fact 
that schedule of the property need not 
be signed and verified by the applicant 
For the view I ;have taken I am forti- 
fied by the judgment of this court in 
Mohamad Isa v.) Mst. Shahmali, AIR 
eat J&K 15 pare it was observ- 
ed: i 

“The provisions of Order 33 do not 
warrant that these rules must be meti- 
culously interpreted against a pauper 





applicant, morei so when there is no. 


provision for the verification of the 
schedule. The Court has only to see 
if there has been substantial compli- 
ance with Rr. 2 and 3 of Order 33.” 


8. Even otherwise the non-verifica- 
tion, even if it 
required, e le ja entail the reject- 
tion of the application because the ob- 
ject of the Rule is only to help the 
Government to! ascertain whether oF 
not the applicant is in a position to 


pay the court-fee payable on ‘the 
plaint. The non-verification of the 
schedule in my, opinion does not de- 


feat the object of the rule because the 
rule cannot be, treated in isolation. In 
the instant case -there is substantial 
compliance with the rule and as such 
the application lis not liable to be re- 
jected on that score. The second argu- 
ment of Mr. Singh must, therefore, 
also fail, 


$. Coming now to the last contens 
tion raised by! Mr. J. P. Singh. . For 
a proper appreciation of the conten- 
tion, it would be desirable to first note 
the provisions of Rule 6 to Order 33 
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` which is the relevant 
-said Rule reads as follows: 


considered to be 


“(Correct ref— 
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| provision, . The 


“Rule 6, Where the Court sees no 
reason to reject the application on any 
of the grounds stated | in Rule 5, it 
shall fixa day (of which at least ten 
days’ clear notice shalli be given to 
the opposite party and the Government 
pleader) for receiving sich evidence as 
the applicant may adduce in proof ot 
his pauperism, and for hearing any 
evidence which may pe ‘adduced in 
disproof thereof.” 

10. The precise ar ent of learned 
counsel for the petitioner is that the 
notice in this case ‘was sent by 
the trial court to the Collector and not 
to the Government pleader and as such 


. the impugned order stands vitiated for 


non-compliance with the provisions of 
of Order 33, Rule. 6, C. P. C. (supra). 
Reliance is placed by jlearned counsel 
on a judgment of thei Judicial Com- 
missioner, Kutch, in Kalyanji Vardha- 
man v. Shamji Shivji, AIR 1951 Kutch 
95* wherein it was held’ that if the 
notice under Rule 6 has. not been given 
to the Government pleader, the irregu- 
larity vitiates all proceedings and there 
must be a fresh investigation into ‘the 
pauperism oof the applicant, after 
notice to the Government pleader, 

11. Indeed the provisions directing 
notice to the opposite party and the 
Government pleader is imperative under 
the Rule. Where, however, notice has 
been issued to the opposite party and 
in spite of the opposition of the party 
an order has been passed granting 


- leave to the applicant to ‘sue as a pau- 


per, in my opinion the issuance of 
notice to the Collector! instead of the 
Government pleader would not vitiate 
the proceedings, A Division Bench of 
Hyderabad High Court in Siddappa v. 
Mahdevamma, AIR 1955 Hyd 160 held: 

“Although the notice to Government 
Pleader is mandatory under the provi- 
sions of Order 33, Rule 6 where the 
defendant was present ‘and in spite of 


‘his opposition the order granting leave 


to the plaintiff to sue as a pauper was 
passed by which. substantial justice had 
been done and the‘ defendant was not 
in any manner injured, the order 
could not be disturbed: in revision, on 
mere technicalities of ‘law that the 
notice was not issued to the Govern- 
ment Advocate.” 
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I am in respectful agreement with the 
above view, . 


‘12. Moreover, the mere failure on 
the part of the court to give notice- to 
the Government pleader would not 
give any cause of action to the non- 
applicant, who had been afforded an 
opportunity to rebut the case of the 
applicant, to complain through a revi- 
sion petition in the High Court. The 
position may be different if the revi- 
sion petition is filed by the Govern- 
ment, complaining of the failure of the 
court to give notice to the Government 
pleader and the. High Court is not ob- 


liged to interfere at his instance in a 


revision petition under Section 115, 
Civil P. C. 


13, The observations in AIR 1951 
Kutch 96, (supra) in my opinion are 


too broadly stated and with due re~. 


spects to the learned Judicial Commis- 
sioner, I find myself unable to sub- 


scribe to that view. Since, a revision is- 


a discretionary remedy, the High Court 
would interfere only jin exceptional 
cases where the petitioner is able to 
show any material irregularity which 
has given any cause of action to him 
to complain. This aspect does not ap- 
pear to have been debated before the 
learned Judicial Commissioner in tha 
Kutch case, 


14. The matter of Court Fee is 
essentially a matter between the State 


and the pauper and the opposite party. 


is granted an opportunity only to show 
that the application is not bona fide 
etc, The opposite party cannot take 
upon itself the role of the State and 
complain about the failure of the court 
to issue notice to the Government 
pleader, when the court has in any 
case issued notice to the Collector. Of 
course, it is desirable and proper for 
the court to issue notice to the Govern: 
ment pleader in an application seek- 
ing permission to sue as a pauper, in 
addition to asking for a report from 
the Collector, but the issuance of the 
notice to the Collector instead of to the 
Government pleader does not vitiate 
the proceedings and is neither a jur- 
isdictional defect nor a material irregu- 
larity or illegality. In this view of 
the matter, the 3rd argument of Mr, 
Singh is also repelled. i 


15. As a result of the TET dis~ 
cussion this revision petition is dis 


Hindustan Steel Ltd. v: Union of India 


J. & K. 13 
missed. with costs, Parties shall appear 
before the trial court on 15-3-1980. 

Í Revision : dismissed, 
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G. M. MIR, J. 
M/s. Hindustan Steel Ltd., 
Union of India, Defendant. 
Civil Original Suit No. 69 of 1978, D/- 
18-7-1980. . 
(A) Jammu & Kashmir Limitation Act 
(9 of 1995), Sec. 3 and Art, 31 (Prior to 
amendment in 1979) — Suit against 
carrier for non-delivery beyond one year 
from date “when the goods ought to 
have been delivered” — Law amended 
Pending suit giving such suits 3 years’ 
period — Suit held should be decided as 
per law on date of institution — Carrier 
could not be deprived of its vested im- 
munity, (Limitation Act (1963), Art, 11). 
The question if a suit was barred by 
limitation had to be decided with refer- 
ence to the law as it stood on the date of 
the institution of the suit and not as 
amended during the pendency of the suit 
so-as to deprive the defendant of the 
immunity vested in him by the plaintiff's 
failure to sue within the period of limi- 
tation. The argument that the law of 
limitation being procedural had retro- 
spective operation and the pending pro- 
ceedings should be disposed of as per the 
amended law was rejected, In this case 
the suit against the carrier for compensa- 
tion for non-delivery of the goods con- 


Plaintiff v. 


‘signed was filed beyond one year from 


date when the goods ought to have been 
delivered as provided for by Article 31 of 
the J. & K. Limitation Act as it stood at 
the time of institution of the suit. The 
law was subsequently amended and the 
period was enhanced to 3 years. The suit 
was dismissed as barred by limitation re- 
jecting the plea that it ought to be de- 
cided on the basis of 3 years period under 
the amended law. Section 3 of the Act 
which provided for the dismissal of suit 
filed beyond time even if the plea was 
not taken supported this view, AIR 1963 
SC 1356 and AIR 1966 Ker 121, Foll 
~ (Paras 9, 13, 14, 17 & 21) 
(B) Jammu & Kashmir Limitation Act 
(8 of 1995), Art. 31 — “When the goods 
ought to have been delivered” — Mean- 
ing. . 
The provision under Article 31 J. & K. 


Limitation Act that period of limitation 
. IX/JX/E626/80/TVN .. 
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for suit for” compensation for non-deli- 


very or delayed: delivery of goods by the. 


carrier commenced from the date “when 
the goods ought’ to have been delivered’ 
means reasonable time which “depends 
upon the facts of each case and that in 
the absence of any special circumstance 
reasonable time iwould practically be the 
same between the two stations as would 
normally or usually or ordinarily be 
taken for the carriage of goods from one 
station to the other”, AIR 1962 SC 1716 


Foll. i (Para 8) 
Cases Referred : Chronological Paras 
AIR 1980 Cal 1 (FB) 15, 16 
AIR 1967 Cal 14 15, 20 
AIR 1966 Ker 121 10 
AIR 1963 SC 1356 9 
AIR 1962 SC 1716 7 
AJR 1957 Hyd 21 15, 18 

M. L. Misri, for Plaintiff; K. N. Raina, 


for Defendant. 


ORDER :— In a suit for the recovery 
of Rs. 1,14,723.62 the plaintiff-company 
has alleged that a consignment consist- 
ing of 22.360 MTS GC Sheets loaded in 
Wagon No. WR 23556 was consigned by 
the plaintiff from Rurkella Steel Plant, a 
station on the South Eastern Railway 
and was booked under R/R No. 330053 on 
9-7-75 to bei delivered through the 
Northern Railway. The railway accepted 
the said consignment and agreed and 
undertook to carry through its railway 
the said consignment and deliver to the 
plaintiffs at Srinagar Northern Railway, 
but the said Northern Railway failed to 
deliver the total contents of the consign- 
ment, A notice of claim under Sec. 78-B 
of the Indian Railways Act was served 
upon the defendant for the payment of 
the abovesaid amount. The notice was 
delivered and ‘acknowledged by the de- 
fendants vide postal receipts Nos. 119 and 
120 dated 24-10-75. By reasons of such 
non-delivery, the plaintiffs suffered a 
loss amounting to Rs. 1,14,723.62. It has 
been alleged that the said loss and 
damage was caused due to the negligence 
of the Railway Administration since the 
goods were throughout in the possession 
of the defendants from the time of book- 
ing. In spite of repeated demands and re- 
quests made in this behalf the defdts. 
failed to make' the compensation for non- 
delivery of the above mentioned goods. A 
notice u/s. 80 C. P.C. dated 3-1-76 was 
served onthe General Manager, Northern 
Railway, New ; Delhi and Chief Commer- 
cial Supdt. (Claims) South Eastern Rail- 
way Calcutta and M/s, ND Radha 
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Northern Railway Out- 
Agents, Srinagar. The defendants, how- 


ever, failed to make the payment and, 
therefore, the present suit, 


2, In their written statement the de- 
fendants have stated that the goods wera 
loaded inside the factory siding without 
being supervised by Railway staff. The 
consignment, however, was delivered to 
the consignee under clear receipt at the 
destination without any shortage being 
found therein at that time. It has been 
denied by the defendants that any valid 
and legal notice has been served on the 
defdts. as alleged. The defendants have 
besides other objectionsi raised two ob- 


‘Jections which are to the effect that the 


suit of the plaintiff was hopelessly bar- 


red by time, and secondly, that the suit 
is also barred by Section 78 (b) of the 
Indian Railways Act. ` 


3. The following issues were framed 
on 21-9-79 


(1) Whether the suit ‘is barred by 
limitation ? OPD 


(2) Whether the suit is not maintain- 
able for want of poin ujss, 17 & 18 of 
Railways Act, 


4 Both the issue were ‘treated as pre- 
liminary issues and learned counsel for 
the parties submitted ‘their arguments 
with regard to these two issues, 


5. According to the. defendants, the 
suit of the plaintiff was barred because 
tt was presented beyond time. The con- 
tention was that under: Article 31 of the 
Limitation Act, 1955 of J. & K. State, 
only one year was the' period of UHmita- 
tion during which a claim could be 
brought against a carrier for compensa- 
tion for non-delivery or delay in deliver- 
ing the goods, The time from which the 
period in this case under this Article 
would begin to run was from the date, in 
the words of the Article, “when the 
goods are to be delivered. “According to 
the learned counsel for the defendants, 
the goods were booked; for Jammu on 
9-7-75 and had to be delivered within 
reasonable time at their destination. Ac- 
cording to him it would hardly take 
about a month for the Railways to deliver 
the goods in Jammu so as to be despatch- 
ed to Srinagar Out-Agency and as such 
the learned counsel contended that in 
case of non-delivery the suit must have 
been brought, if the goods were not de- 
vered in total within,a month or so, 
immediately thereafter and in no case 
beyond last day of August 1976. He fur- 
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ther contended that according to thelr - 


own showing, the plaintiffs have issued . 
a notice: to the defendants informing. 


them about the non-delivery oft.. the 
goods and their intention to file a suit in 
the court of law vide a communication 
dated 3-1-76. He contended that even if 
this date-is taken as the date when the 
goods ought to have been delivered, the 
suit should have been filed by 3-1-1977 
while the suit has been presented ọn 
24-10-1978. According to the Provisions of 
Article 31, the suit according to him, ap- 
pears to have been filed beyond time. 
Even the notice of claim sent to the de- 
fendants by the plaintiff was dated 
24-10-75 and the suit under these circum- 
stances was hopelessly beyond time. 

-6, Mr, Misri, appearing for the plain- 
tiffs, has conceded that the suit though 
not filed within one year yet the same 
has been filed within 3 years of the date 
‘when the goods ought to have been de- 
livered.” He contended that previous to 
amendment in the Central Act, the same 
Article, i e. Article 31, appeared in the 
Central Act, and the period to bring an 
action provided was only one year but 
the same was amended in 1963 or 1964 
and the period of limitation during which 
a claim against a carrier for compensa- 
tion for losing or injuring the goods 
could be lodged was raised from 1 year 
to 3 years. He also submitted that the 
State Limitation Act has also been 


amended in the year 1979 in this regard- 


and the period of limitation under Art. 31 
has been raised from 1 to 3 years. His 
submission was that as the law of limita- 
tion was a procedural law, it was, there- 
fore, applicable to such cases also which 
were pending at the time the amendment 
to the Limitation Act came into force. He, 
therefore, contended that the suit being 
still pending in 1980 the amendment in 
the State Limitation Act raising the 
period of limitation in Article 31 from 
one to three years was applicable to the 
suit at hand and if it was so, within time, 
because it has been brought within three 
years of the date “when the goods ought 
to have been delivered. “This contention 
of the learned counsel for the plaintiffs 
has been, however, hotly contested by the 
learned counsel for the defendants who 
has cited at the bar a number of judg- 
ments of the Supreme Court and some of 
the High Courts in support of his con- 
tention. He contended that an amend- 
ment made even in a procedural law that 
would have the effect, or would likely 
to have the effect, of taking away a right 
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created and. vested in a party to the pro- 


. ceedings, the party in whom the right 
' has been so vested could not be deprived 


of the benéfits already accrued to him 
under the. unamended enactment. The 
learned counsel for the plaintiffs on the 
other hand has relied on two judgments, 
one of the Calcutta High Court and the 
other that of Hyderabad High Court sup- 
porting his contention that the law of 
limitation being procedural it was retro- 
spective and applicable to pending ac- 
tions also. 


7. Under Article 31 of the Unamend- 
ed Central Limitation Act, the period for 
bringing a claim against a carrier was 
one year from the date “when the goods 
ought to have been delivered. “The 
words of the Article “when the goods 
ought to have been delivered” have come 
up for consideration and interpretation 
in a case reported in AIR 1962 SC 17186. 
The following passage appears in this 
judgment :— 

‘The fact that what is remaaatte time 
must depend upon the circumstances of 
each case and the further fact that the 
carrier may have to show eventually 
what is the reasonable time for carriage 
of goods would in our opinion make no 
difference to the interpretation of the 
words used in the third colum of Arti- 
Cle 3L aossen Seavaene The words in the 3rd 


. column refer to reasonable time taken 


for the carriage of goods from the place 
of despatch to the place of destination 
and reasonable time generally speaking 
cannot be affected by the | subeedsent 
conduct of the parties...... 


8. This shows that Asana time 
depends upon the facts of each case and 
that in the absence of any special etr- 
cumstance reasonable time would pra 
tically be the same between the two sta~ 
tions as would normally or usually or 
ordinarily be taken for the carriage 
goods from one station to the other, 


8. In ATR 1963 SC 1356, the question 
as to whether Income Tax Act, 1922 as 
amended in 1955 carried out an amend- 
ment in Section 34 (1) (a) with regard to 
substantial law or only procedural law 
and whether even if the amendment was 
procedural could it be given retrospec- 
tive effect or not, came up for considera~ 
tion. Kapoor and Dass. JJ. were of the 
view that the proposition of law is setti- 
ed beyond any doubt that although law 
of limitation is a procedural law and al- 
though it is open to the Legislature 
extend the period of limitation, ye 


l 

16 J. & K. |. 

an, important right accrued to a party 

when the remedy. against him was barred 

by the existing law of limitation and con- 

‘ferred a vested |right in. him cannot be 
affected except by express terms used by 

the Statute or could be deduced from the 

clearest implications flowing therefrom. 

Both the distinguished Judges were of 

the opinion that if the action had become 

barred under the law of limitation in 

force, subsequent enlargement of the 

- period of time would not revive the re- 
medy to enforce! the rights already barr- 


ed. Their Lordships were also. of the | 


_ opinion that :— 

“Change in the law as to the period in 
which a suit can be brought to recover a 
debt or action can be taken by the In- 
come-tax Officer' to commence an assess- 
ment or reassessment does not impair the 
rights already acquired by the power of 
limitation or revive the power of Income 
Tax Officer which has already become in- 
capable of being exercised by the lapse 
of time.” i 


10. In AIR 1966 Ker 121, the matter 
has been very convincingly and thorough- 
ly examined and discussed and it has 
been held that the law of limitation to 





apply to a particular proceedings was the 


law in force at' the time the proceeding 
in question was instituted. In a very 
lucid judgment | the learned Judge in 
para 13 has stated as below :— 

‘The third proposition is that the law 


-of limitation to apply is the law in force 
at the time the proceeding in question is 


instituted. This, I think, is 
because limitation is something 
which fastens on the exer- 


cise of the remedy; not on the substan- 
tive right or on the cause of action, al- 
though the accrual of the latter, in other 
words of the right to sue, is (rather, 
should be, for that is not always the case, 
the attempt made in the third column of 
the Schedule to! the Limitation Act to ap- 
ply the general principle, stated against 
Article 120 for; example and specify for 
each particular: case the date when the 
right to sue accrues, is not always suc- 
cessful) its sage point. It is on this 
principle that Section 3 of the Limita- 
tion Act, which says that, subject to cer- 
tain qualifications, every p g 
instituted after the period of limitation 
prescribed therefor shall be dismissed 15 
based. What attracts the injunction is the 
institution of the - proceeding. If that is 
after the period: of limitation prescribed 
therefor, the proceeding shall be dismiss- 
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ed and it necessarily follows that the 
period of limitation is that. prescribed at 
the time of the institution. What is rel- 
evant, therefore, is the law of limitation in 
force at the time the proceeding is insti- 
tuted; the law in force at an earlier (or 
later) point of time is irrelevant except . 
for purposes of ascertaining | whether the 
substantive right itself:has been extin- 
guished under provisions like Section 28 
of the Limitation Act, or whether. tne 
particular remedial right sought to be 
exercised had already | become barred 
under the previous ldw before the cur- 
rent law came into force. It is not as if 
the birth of substantive 'right, or the ac- . 
crual of a cause of action to a party, at- 
tracts the law of limitation in force at . 
the time so as to give a party under liabi- 
lity a vested immunity from action once 


.fime in accordance with that law has run 


out. Subject to the qualifications already 
mentioned, the only question is whether 
the proceeding, when it!is' instituted, is 
within time, or out of time, in accordarice 
with the law then in force.” 
~ 11. I find myself in humble agreement 
with the view expressed by the Kerala 
High Court in this regard.! 

12. In this context it. will be profit- 
able to refer to Section’ 3 of the State 
a E Act, which i reproduced be- 
ow :— 

“Subject to the provisions contained 
in Sections 4 to 25 ‘inclusive’ every suit 


instituted appeal preferred and applica- 


tion made after the period of limitation 
prescribed therefor by the Ist Schedule 
shal! be dismissed although limitation has 

not been set up as defence.” i 


13. No amendment is claimed to have 
been made in this section’ of the Limita- 
tion Act, It was obvious that every suit 
instituted beyond the time prescribed in 
the ist Schedule has necessarily to be 
dismissed even though no such plea been 
raised by any party to the suit. The arti- 
cle of limitation, which is applicable to 
the suit at hand is Article 31 as it stood 
before the amendment and the period of 
limitation for bringing the suit was not 
more than one year. The mention of the 
words ‘institution of the suit’ are mate- 
rial so far as the present suit is concern- 
ed. Section 3 of the Act does not admit 
any exceptions except: those mentioned 
therein and the instant: suit is not shown 
to fall under any of the exceptions men- 


tioned in Sections 4 to: 25 of the Act. 


14. The present suit has been institut-, 
ad on 24-10-78 while the ‘plaintiff admits| 
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in the plaint that the goods were entrust 
éd to defendant on 9-7-75 to be carried 
to Srinagar. The reasonable period with- 
in which the delivery at Srinagar should 
have been effected would normally, ‘be 
the period that would ordinarily be .taken 
by the Railways to reach Jammu from 
Rurkella and then therefrom by the Rail- 
way Out-Agency to carry goods to Sri- 
nagar in trucks and other vehicles. The 
reasonable period could not ordinarily be 
more than say, two months, but even in 
absence of a special circumstance if six 
months are also allowed in this case, the 
suit even then should have been brought 
in March 1977. But as mentioned it has 
been instituted on 24-10-78 which clearly 
shows that under Article 31 of the Limi- 
tation Act, as the same stood before the 
Amendment, the suit was hopelessly time- 
barred. 

15. In support of his contention that 
the Limitation Act was a procedural law 
and has to be given retrospective effect 
and that it would be applicable to all 
matters pending at the time of amend- 
ment the L. C. for the plaintiff has cited 
ATR 1980 Cal 1 (FB) and AIR 1957 Hyd 21 
and also AIR 1967 Cal 14. ` 

16. The facts in these judgments, 
however, are. distinguishable from the 
facts appearing in the instant case. In 
AIR 1980 Cal 1, (FB) it. has been laid 
down as follows :— 


. “The law of limitation being procedural 
whenever amended, should be retrospec- 
tive in operation unless there are strong 

’ reasons to the contrary. In the Marriage 

Laws Amendment Act, 1976, however, 
there is an express provision in this be- 
half in Section i39 (1).” 


17. It was obvious that the Marriage 
Laws Amendment Act, 1976 with which 
the Calcutta High Court was dealing in 
the case, contained an express provision 
that the amendment would be operative 
retrospectively and under the circum- 
stances the scope of the provision that 
fell for consideration before the Calcutta 
High Court was limited. All the same 
even if it is. assumed that the Calcutta 
High Court was.of the view that the law 
of limitation was procedural and that it 
should be taken as retrospective in ope- 
ration, yet the court has been cautious 
enough to lay down that retrospective ef- 
fect could not be given in every and 
each case to an amended period of limi- 
tation “if there are strong reasons to the 
contrary. “In the instant case, the right 
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Hindustan Steel Ltd. v. 
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to: the plaintiff. to file the suit for com- 
pensation was one year and when the 
suit was not brought within that period 


. a valuable right had accrued to the de- 


fendants who could not be deprived to 
reap the benefit of that right by an 
amendment in the law, during the pen- 
dency of the suit as no amendment in 
law could be considered to have taken 
away a vested right accrued to a party in 
a pending proceedings unless the amend- 
ed act expressly says so or the intention 
of the Legislative could be reasonably 
deduced thereby. 


18. In AIR 1957 Hyd 21, the learned 
Judge is of the opinion: 


“In the case of an enactment relating 
to procedure its provisions would apply 
to already commenced actions for the ob- 
vious reason that none can be said to 
have a vested right in any form of pro- 
cedure.” 


19. With respects, I feel myself unable 
to accept this view as it is not only in 
contrast to the views expressed by the 
two learned Judges of the Supreme Court 
but is also against the principles of natu- 
ral justice. If a right has vested in any 
party to a suit that could not be taken 
away by the amendment unless the 
amendment itself categorically enacts 
that such vested rights would not be con- 
sidered to have been vested at all. 


20. In AIR 1967 Cal 14, the view ex- 
pressed in the earlier Calcutta case has 
been repeated and it has been laid down 
that the procedural law when amended is 
retrospective in operation meaning there- 
by that pending cases though instituted 


_under the unmamended Act would be gov- 


ered by the new procedure under the 
Amended law. 


21. This was a case under the Income 
Tax Act. I however, feel myself, with re- 
spects, unable to agree with such a gen- 
eral type of declaration, because as I have 
Said above, even though the Limitation 
Act may be procedural law, but that 
would not mean that a right accrued to 
a person under the Act could be taken 
away by a change in the period of limi- 
tation in every case as that would de- 
prive the party from a right already ac- 
crued to him. 

.22. With regard to issue No. 2 as to 
whether the suit is barred by Sec. 78 (b) 
of the Indian Railweys Act, I am of the 
view or that the plaintiffs have made the 
claim within the period u/s. 78 (b) of the 
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Indian Railways | Act, According to the 
provision of law. a person shall not be 
entitled to a refund for destruction, 
damage, deterioration or non-delivery of 
animals or goods; delivered to the Rail- 
ways for being carried unless the claim 
to the refund or| compensation has been 
preferred within 6 months from the date 
of the delivery of the animals or goods 
for carriage by railway. In para 2 of the 
plaint it has been stated that the goods 
were delivered | to the Railways at 
Rurkella on 9-10-75. In para 3 of the 
plaint it has been alleged that notice of 
claim u/s. 78-B Railways Act was issued 
to the General ager Northern Rall- 
ways and othersjon 24-10-75. It was ob- 
vious that the notice was issued within 6 
months from the! date of the delivery of 
the goods for being carried by railway. 
The contention of the learned counsel for 
the plaintiff that! the notice was issued 
within six months of the delivery of the 
goods at Rurkella, therefore, appears’ to 
be sound on the facts of the case. The 
issue, therefore, is decided in favour of 
the plaintiffs. 
_ 23.. The suit,) however, being time- 
barred it is dismissed but no order as to 
costs is made in| view of the special cir- 
cumstances of the case. 





Suit dismissed. 
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Roshan, Petitioner v. S. D. O. and 
others, Respondents, 

Writ Petn. No, 152 of 1972, D/- 20-3- 
1980. 

-(A) J. and K.i Land Acquisition Act (10 
of 1990 B. K.), Sec. 18 — Application for 
reference under! — Collector has jurisdic- 
tion to decide whether the applicant is 
“person interested’ and refuse to make 
reference if he ‘is not, 


Where the Collector refused to make a 
reference at the instance of the peti- 
tioner by treating him not to be an 
‘interested person’, it could not be szid 
that the Collector had no jurisdiction 
under Section 18 to decide that the peti- 
tioner was not;an interested person as 
the Collector leg no power to adjudicate 
upon the locus; standi of the petitioner. 
The Collector would be failing in the 
exercise of his! jurisdiction if without 
looking into questions whether the condi- 
tions envisaged! by Sec 18 had been 
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' ALR. 

satisfied or not the Collector makes a' 

reference to the District Judge. ATR 1961 

Orissa 39, AIR 1961 a Pra 387, AIR 
19 


1959 Pat 343 and AIR 57 Ker 152, 
Disting, | (Para 6) 


The opening words of |Sec. 18 that the 
application can be made iby “any person 
interested” are speit Before a Col- 
lector can make a reference he must be 
satisfied (1) that the application is by an 
interested person; (2) that ' such person 
has not accepted the award; (3) that the 
dispute raised by the person is with re- 
gard to measurement of land or the 
amount of compensation or‘an apportion- 
ment of compensation amongst the 
persons interested. If these grounds are 
satisfied then subject to} the limitations 
prescribed in sub-sec. (2) a reference has 
to be made by the Collector to the Dis- 
trict Judge. (Para 6) 


. (B} Constitution of India, Art. 226 — 


Writ petition — 


Jurisdiction of High 


Court — Scope — High! 


Court cannot go 


into the disputed question of fact, 


(Para 15) 
Cases Referred : Chronological Paras 
AIR 1963 SC 1604 16 
AIR 1961 Andh Pra 387! | 4, 8 
ATR 1961 Orissa 39 es 4,11 
AIR 1959 Pat 343 4, 9 
ATR 1957 Ker 152 4, 13 
AIR 1956 Punj 231 4, 12 





T. S. Thakur, for Petitioner, M. S. 
Malik, for Respondents., 


ORDER :— Land measuring 9 kanals 
and 8 marlas comprising khasra No. 127, 
situate at village Katra; Tehsil Reasi was 
acquired by the State for a public purpose 
i e. for construction of a lorry Adda at 
Katra. The acquisition ' proceedings hav- 
ing been initiated. the ; ‚award was deliv- 
ered by the Collector on 22-2-1971 f 


2. Respondents 3 to;5 are admittedly 
the owners of that land. The petitioner 
filed an application before the Collector 
under Section 18 of the Land Acquisition 
Act stating therein that though he was a 
protected tenant of thej land in question, 
and as such an interested person, but he 
had not been given any notice about the 
acquisition proceedings ‘and therefore had 
no occasion to agitate his claim and on 
learning about the award, in September 
1972, he was approaching him with the 
request that a reference þe made so that 
he could also claim _compensation. The 
Collector vide order dated 20-12-1972 re- 
fused to make a reference to the District 
Judge. 


‘ 1 
l 
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3. The petitioner challenges the im- 
pugned order on two grounds namely: 
(1) that the Collector had no jurisdiction 
to hold that he was not an interested 
person as the rights of the protected 
tenant had not been conferred on him 
because a Collector while dealing with an 
application under Section 18 of the Land 
Acquisition Act has no power to adjudi- 
cate upon the locus standi of the peti- 
tioner; and (2) that the view expressed 
by the Collector to the effect that the ap- 
plication of the petitioner was barred by 
time was erroneous and not sustainable in 
law. 


4, The precise argument of Mr. T. S. 
Thakur, learned counsel for the peti- 
tioner, is that it is not open to the Collec- 
tor to determine whether the person 
` making an application seeking reference 
under Section 18 of the Land Acquisition 
Act is an interested person or not and 
that this enquiry can be made only by 
the District Judge Reliance is placed on 
ATR 1961 Orissa 39, ATR 1956 Punj 231, 
AIR 1961 Andh Pra 387 and AIR 1959 
Pat 343, AIR 1957 Ker 152, I shall deal 
with these authorities in the later part of 
the judgment. 


5. With a view to properly appreciate 
the argument, it would be desirable to 
first refer to the provision of Section 18 
of the Land Acquisition Act. Section 18 
of the Land Acquisition Act reads as fol- 
lows :— 

“Reference to Court.— (1) Any person 
interested who has not accepted the award 
may, by written application to the Col- 
lector, require that the matter be refer- 
red by the Collector for the determina- 
tion of the Court, whether his objection 
to the measurement of the land, the 
amount of the compensation, the persons 
to whom it is payable or the apportion- 
ment of the compensation among the 
persons interested. 

(2) The ‘application shall state the 
grounds on which objection to the award 
is taken: . 

Provided that every such application 
shall be made.— 

(a) if the person making it was present 
or represented before the Collector at the 
time when he made his award within six 
weeks from the date of the Collector’s 
award: 


(b) in other cases, within six weeks of 
the receipt of the notice from the Collec- 
tor under Section 12, sub-section (2), or 
within six months from the date of the 
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Collectors award, whichever period shall 
first expire.” 

6. The opening words of the section 
that the application can be made by “any 
person interested” are significant. Before 
a Collector can make a reference he must 
be satisfied (1) that the application is by 
an interested person; (2) that such person 
has not accepted the award: (3) that the 
dispute raised by the person is with re- 
‘gard to measurement of land or the 
amount of compensation or an apportion- 
ment of compensation amongst the per- 
sons interested. If these grounds are 
satisfied then subject to the limitations 
prescribed in sub-section (2) a reference 
has to be made by the Collector to the 
District Judge. If the arguments of Mr. 
Thakur were to be accepted then it would 
imply that a Collector is merely a post 
office having no function to discharge. To 
my mind it does not appear to be a cor- 
rect position. A Collector cannot, of 
course, go into the merits of the claim of 
the person seeking the reference but to 
say that the Collector has not even to 
see whether the person seeking the refer- 
ence is an “interested person” means that 


the Collector must always make 
a reference whenever an ap- 
plication - is made to him. 
Taking the argument to its logical con- 


clusion, it would imply that even if a fri- 
volous application is made to a Collector 
by a person stating that he is an interest- 
ed person though he has no interest in 
the land, whatsoever, the Collector must 
make a reference and thereby drag the 
other interested persons to unnecessary 
litigation. To me, however, it appears 
that the jurisdiction of the Collector to 
make a reference is contingent upon the 
satisfaction of the conditions laid down 
in the Section. The Collector would be 
failing in exercise of the jurisdiction, if 
without looking into the question whether 
the conditions envisaged by Section 18 
have been satisfied or not, he makes the 
reference to the District Judge simply 
because the applicant seeks a reference. 
Doing so would imply that the Collector 
merely acts as a post office and does not 
apply his mind to the application. The 
Collector has no authority to make a 
reference if he finds that the applicant is 
not a person ‘interested’ within the de- 
finition of the expression given in Sec- 
tion 3 (b) of the Land Acquisition Act. 
Whether the applicant is in fact interest- 
ed or not: whether ultimately he is found 
to be interested in the land or not and 
whether his claim has any merit or not 
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are matters which are required to be 
considered by the court to which the 
reference is made and cannot be adjudi- 
cated upon by the Collector, while deal- 
ing with an application under Section 18 
of the Land Acquisition Act. Once the 
Collector is satisfied that the person 
seeking the reference is prima facie an 
interested person then subject to the 
e other conditions con- 
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satisfaction of th 


tained in Section 
have to make a 


18 the Collector would 
reference to the District 


Judge and it would not be open to him 
to decide the merits of the claim raised 
in the application. 


7. Coming now to the authorities cited 
by learned counsel for the petitioner. 


8. In Land Acquisition Officer, Guntur 
v. Patibandla Mallikamba, AIR 1961 Andh 
Pra 387, the point for consideration was 
whether it is open to a party to have 
directly made an application under Sec- 
tion 18 (1) of the Act to the Court. After 
analysing the various provisions of the 
Act, it wag held that .there is no provi- 
sion in the Act] authorising an aggrieved 
party to directly approach the principal 
Civil Court of Original jurisdiction under 
the vrovisions of the Land Acquisition 
Act (Para 7 ofthe judgment be noticed 
with advantage). This authority, there- 
fore, does not assist the petitioner in the 
present case as|the question was much 
different. ` | , 


9. In State of Bihar v. Dr. G. H. Grant 
AIR 1959 Pat 343, it was opined: 

“The definition of “person interested in 
the land” according to this Act ‘is not 
exhaustive. What it really means is that 
it includes any person claiming interest 
in the amount!of compensation whether 
it be a valid claim or not, The Collector 
is bound to treat every person who claims 
compensation as an interested person. He 
should include; him in the award under 
Section 11, even though he may award 
him nothing. 

The Collector is not competent to de- 
cide the validity of the claim”. 

10. Thus it/is obvious that this auth- 
ority only lays down that the Collector 
is not competent to decide the validity of 
the claim but Ithe judgment is no auth- 
ority for the proposition that the Collec- 
tor is merely a post office and whether 
or not the applicant is even prima facie 
an ‘interested, person’ the Collector is 
bound to make a reference at his asking. 


11, Coming, now to Chintada Kasi- 
vishwanandham v. Sub-Collector, 
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Berhampur, AIR 1961: Orissa 39. This 
judgment, as is apparent, from para 5 
thereof was given on the'concession made 
by the Advocate General who, on the 
facts and circumstances of that case, con- ` 
ceded that the order was illegal, Apart 
from this a careful reading of the judg- 
ment would show that after a person has 
put in his claim before the award is made 
and has been non suited by the Collec- 
tor, it is open to him to|seek a reference 
and the Collector cannot refuse to make 
a reference on the ground that he had 
not found his claim tenable at the time 
of making the award. There is no quarrel 
with this proposition because a Collector 
cannot sit in judgment,|to confirm -his 
own finding. After the claim of a person 
is rejected, he figures in ithe award as one 
whose claim has been rejected and, there- 
fore, he would be, for/all intents. and 
purposes, a ‘person interested’. This auth- 
ority is, therefore, clearly distinguish- 
able and does not help ithe petitioner, 


12. Kako Bai v. Land Acquisition Col- 
lector, Hissar, AIR 1956| Punj 231. This 
authority instead of helping the peti- 
tioner goes directly against him. It was 
laid down thus: io 

“It is not open to the;Collector to de- 
cide an application under Section 18 on 
merits of the objections raised therein 
and then refuse to refer the matter to 
civil court. All that the Collector can do 
is to decide whether the formalities laid 
down in Section 18 have: been complied 
with or not.” | 


13. I find support for my view in this 
jugment, Coming now! to the last judg- 
ment cited by Mr. Thakur i.e. Govinda 
Pillay v. Dist. Collector, AIR 1957 Ker 152. 
It-lays down that so long: as the applica- 
tion sets out a claim to, an interest in the 
compensation, it is no part of the Collec- 
tor’s duty to decide whether the claim is 
well founded and ,|he is not authorised to 
refuse to make a ireference merely 
because he may think it is not. This 
judgment also, as such, is clearly dis- 
tinguishable and it does not support the 
case of the petitioner [that the Collector 
must make a reference even if the Col- 
lector prima facie finds that the applicant 
laying a claim to some interest in the 
compensation, has no locus standi, what- 
soever, ' 

14. In the instant case, the Collector 
in the impugned order declined to make 
the reference at the instance of the peti- 
tioner on the twin grounds that he was 
not an interested person ‘and that his ap- 
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plication was barred by time. For com- 
ing to the conclusion that the petitioner 
was not an interested person, the Collec- 
- tor opined that the claim of the peti- 
tioner to be an interested person was 
based on his assertion that he was a pro- 
tected tenant of the disputed land. In 
view of the prohibition contained in the 
Tenancy Act, that a tenant over the land 
within the limits of the Notified Area 
Committee cannot become a protected 
tenant, the Collector was fully justified 
in holding that the petitioner’s claim to 
be an interested person was contrary to 
law, as admittedly the land falls within 
the limits of the Notified Area Committee 
and in terms of Section 15-C (xi) of the 
- Tenancy Act 1923, no rights of the pro- 
tected tenant can be acquired by a 
tenant in respect of such land. Thus, 
clearly the petitioner was not an inter- 
ested person within the meaning of Sec- 
tion 3-(b) of the Land Acquisition Act 
and as such, the Collector was justified 
in refusing to make the reference at his 
instance. 


15. The second ground on which the 
reference was refused is that the appli- 
cation was barred by time. 


16. According to Mr. Thakur since the 
petitioner had not participated in the ac- 
quisition proceedings, the period of 
limitation in his case starts from the date 


when he acquired knowledge of the 
award . though the award was 
announded on 22nd February, 1971, 


he acquired knowledge in September and 
applied for reference on 26-9-1972, which 
was well within time. Admittedly, the ap- 
plication was made more than six months 
after the date of the award but it appears 
that the Collector was not satisfied 
with the assertion of the petitioner. that 
he had acquired knowledge about the 
award in September, 1972 and therefore, 
refused to entertain the application. Sit- 
ting -in writ jurisdiction I cannot -go into 
the disputed question of fact but even if 
it be assumed that the Collector was 
wrong in holding the application to be 
barred by time and should have reckon- 
ed the period of six months. from the 
date of knowledge, as laid down in AIR 
1963 SC 1604, it would not help the peti- 
tioner because the petitioner did not 
satisfy the very first condition envisaged 
in the Section i. e. of being -a person 
interested. The application of the peti- 
tioner for making a reference in my opi- 
nion was rightly rejected by -the Collec- 
tor. i 
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17. For what has been stated above 
this writ petition must fail and is dis- 
missed as such but without any order as 
to costs. 

- Petition dismissed. 
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FULL BENCH 
`. MUFTI BAHA-UD-DIN FAROOQ], 


Ag. C. J., Dr. A. S. ANAND 
AND L K. KOTWAL, JJ. 

Abdul Salam, Appellant v. State of 
Jammu and Kashmir and others, Respon- 
dents. 

Second Appeal No. 97 af 1973, D/- 23-9- 
1980.* 

Civil P. C. (1908), S. 11 — Res judicata 
~— Judgment in previous writ petition -— 
When operates as res judicata in subse- 
quent suit — Subsequent contrary view 
by Supreme Court — Effect of. (Constitu- 
tion of India, Arts. 226, 141). 

A judgment inter partes of a competent 
court in a previous writ petition would 
operate as res judicata in a subsequent 
suit between the same parties, where the 
issues ditectly involved in the two pro- 
ceedings are the same, irrespective of the 


. fact whether or not the decision in the 


earlier writ petition was founded on a 
view contrary to the one subsequently 
expressed by the Supreme Court in a 
different case. The correctness or other- 
wise of the earlier decision is wholly 
irrelevant where the conditions for the 
application of the rule of res judicata are 
satisfied in the latter case. ATR 1953 SC 
65, ATR 1971 SC 2352 and AIR 1973 Madh 

Pra 293 Foll.: Case law discussed. 
f (Paras 13, 12, 10) 
Chronological Paras 
6. 11 


Cases Referred: 
AIR 1978 SC 597 
AIR 1973 Madh Pra 293 
AIR 1971 SC 2352 
ARI 1970 SC 150 
1970 Kash LJ 176 
AIR 1969 J & K 52 
AIR 1965 SC 1153 
AIR 1953 SC 65 
T. S. Thakur, for Appellant; 
Bakhshi, for Respondents, 


DR. ANAND, J.:— Brief facts may 
first be noticed. The appellant was acting 
as a contractor for carriage of food grains 


*Against order of District Judge, Jammu 
D/- 5-1-1973. 
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by an order of ithe Director. Food and 
Supplies, Jammu. A complaint was made 
to the effect that food grains had been 
delivered short|of consignment. The De- 
puty Commissioner, Food and Supplies, 
Jammu, thereupon enquired into the 
matter and certified that an amount of 
Rs. 90699/- was |due from the appellant on 
account of the-shortage of food grains de- 
livered by him, while acting as the car- 
riage contractor. This amount was sought 
to be recovered [trom the appellant as ar- 
rears of Jand revenue. A writ of demand 


was issued to the appellant calling upon 
him to make payment of Rs. 90699/-. 
_ The appellant filed a writ petition ques- 


` tioning the recovery principally on the 
ground that no|hearing had been granted 
to him before the amount was certified as 
due and recoverable from him as arrears 
of land revenue. The writ petition was 
decided against) the appellant on 30-9-1969 
and the judgment is reported as 1970 
Kash LJ 176. The appellant subsequently 
filed a suit for injunction seeking to re- 
strain the State from making recovery of 
the said amount, That suit failed in the 
trial court and the first appeal too was 
dismissed by the appellate court. The ap- 
pellant then came up in a second appeal 
te this Court. 

When the case came up for arguments 
before a learned single Judge of this 
Court (Hon. Mufti J. as his Lordship then 
was), it was ed that the order of re- 
covery was vitiated by the fact that no 
hearing had been granted to the appel- 
-lant before the amount was certified as 
due from him.|It was argued that even an 
administrative; order mvolving civil can- 
sequences must, according to the settled 
principles of law, be made after notice to 
the person. likely to be affected by the 
order and after affording him a reasonable 
opportunity toj be heard in the matter and 
in that view the correctness of the view 
expressed by the Division Bench in Abdul 
Samad Pandit, v. State reported in AIR 
1969 J & K 52, to the effect. that no hear- 
ing was required to be given to the con- 
cerned (person) before an amount was cer- 
tified to be. due, as arrears of land re- 
venue, was doubted before the learned 
single Judge and it was argued that the 
said judgment ran contrary to the law 
subsequently ideclared by the Supreme 
Court in certain other matters. 

2. The learned single Judge found 
that in the earlier writ petition, filed by 
the appellant! against the respondent, the 
question whether he was entitled to a 
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hearing before the amdunt was certified 
to be due from him | was specifically 
pleaded and decided against him. 


3. On behalf of the State it was argu- 
ed before the” learned {single Julge that 
the decision in the earlier writ petiticn 
would operate as res judicata in the subse- 
quent suit and that the! appeal was liable 
to be dismissed on that ground. Counsel 
for the appellant met the objection by 
urging that since the decision in the ear- 
lier writ petition ran contrary to the prin- 
ciples subsequently laid down by the 
Supreme Court, holding that even an ad- 
ministrative order involving civil conse- 
quences must be made |after notice to the 
person affected by it and after affording 
him a reasonable opportunity to be heard 
in the matter, the decision in the writ 
petition was no decision in the eye of law 
and as_ such that decision ‘could not 
operate as res judicata. The learned 
Single Judge thereupon formulated the 
following questions of law: 


(1) Whether a person ‘is entitled to 
hearing before an amount is certified as 
due from him and recoverable as arrears 
of land revenue under any law for the 
time being in force? 


(2) Whether a judgment inter partes 
given by a competent court in a previous 
suit or writ petition will operate as res 
judicata in a subsequent suit or writ peti- 
tion between the same parties where the 
decision in the earliey suit or writ peti- 
tion was founded on a view contrary to 
that expressed by the Supreme Court in a 
different case? 








portance of ‘the 
aforesaid questions, desired that the case 
be put up before a Full Bench for an au- 
thoritative pronouncement. That is how 
this appeal has been = up before us for 
disposal. 

4, Emaii it tabs ote PTE A 
tion the second question formulated by 
the learned single Judge, because if that 
question is decided in; the affirmative, the 
appeal would have to be dismissed as 
barred by res. judicata, irrespective of the 
answer fo the first question. 

5. The facts, as already noticed, are 
not in dispute It is an admitted case ol 
the parties that in the! earlier writ petition 
filed by the appellant he had raised the 
precise question that! before the amouni 
was certified as due from him, he had a 
right to be heard in |the matter and that 
an order made without affording him that 
opportunity stood vitiated. The plea of 
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the appellant was negatived. In the sub- 
sequent suit, filed by the appellant to re- 
strain the State from making recovery of 
the said amount, the precise case of the 
appellant again was that the order of re- 
covery was vitiated on the ground that 
no hearing had been granted to him be- 
fore the amount was certified as due from 
him. Thus, it is apparent that the matter 
directly and substantially in issue in the 
suit had been directly and substantially 
in issue in the earlier writ petition, which 
was heard and decided by this Court. 

ê. That a decision in the writ petition 
operates as res judicata in a subsequent 
civil suit inter partes, if the cause of ac- 
tlon is the same, is now well settled by 
the Supreme Court in AIR 1965 SC 1153 
and is not questioned by learned counsel 
for the parties. The argument of Mr. T. S, 
Thakur, learned counsel for the appel- 
lant, however, is that the decision in the 
earlier writ petition cannot operate as 
res judicata in the subsequent civil suit 
because the proposition of law on which 
it was founded has since been considered 
erroneous by the Supreme Court (Refer 
ATR 1970 SC 150 and AIR. 1978 SC 597). It 


-is urged that since the law declared by 


the Supreme Court must always be pre- 
sumed to be the law of the land, the ear- 
lier decision in the writ petition which 
was founded on erroneous view of law 
could not operate as res judicata. 


7. Whether an earlier erroneous 
judgment can operate as res judicata or 
not was considered by the Supreme 
Court in Mohan Lal Goenka v. Benoy 
Kishna Mukherjee AIR 1953 SC 65 and 
their Lordships opined that even an er- 
roneous decision on a question of law 
operates as a res judicata between the 
parties to it because correctness or other- 
wise of a judicial decision has no bear- 
ing upon the question whether or not the 
decision operates as res judicata. 

R. Again, in Perumal Nadar v. Ponnu 
Swami Nadar AIR 1971 SC 2352 their 
Lordships declared the law on the point 
as follows: 


“It is true that in determining the ap- 
plication of the rule of res judicata the 
court is not concerned with the correct- 
ness or otherwise of the earlier judgment. 
The matter in issue, if it is one purely of 


fact, decided in the earlier proceedings by- 


a competent court must in a subsequent 
litigation between the same parties be 
regarded as finaliy decided and cannot be 
reopened, A mixed question of law and 
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fact determined in the earlier proceedings 
between the same parties may not, for the 
Same reason, be questioned in a subse- 
quent proceeding between the same par- 
ties. But where the decision is on a ques- 
tion of law i. e. the interpretation of a 
Statute, it will be res judicata in a subse- 
quent proceeding between the same par- 
ties where the cause of action is the same 
for the expression “the matter in issue” 
in Section 11 Code of Civil Procedure, 
means the right litigated between the 
parties, i e. the facts on which the mght 
is claimed or denied and the law appli- 
cable to the determination of that issue.” 

9. In State of Madhya Pradesh v. 
Mulamchand AIR 1973 Madh Pra 293 
where the precise question came up for 
consideration it was laid down as follows: 

“Tf a decision on question of law ap- 
plicable to the given facts has attained 
finality it will operate as res judicata 
even if the question was interpreted in 
ignorance of a binding precedent or if in . 
a subsequent binding precedent the law 
has been interpreted otherwise. Therefore 
the subsequent declaration of the Sup- 
reme Court in a different proceeding (on 
the same cause of action) as to requisite 
compliance with and mandatory nature 
of Article 299 (1) does not affect the 
operation of the earlier decision of -the 
L. P. A. as res judicata in a subsequent 
suit on the same cause of action.” 

10. From a review of the aforesaid 
judgment it stands established thatin any 
case inwhcihitis found that the matter 
directly and substantially in issue had 
been directly and substantially in issue in 
a former suit or writ petition and has 
been heard and finally decided by 
a competent Court principles of res 
judicata cannot be ignored. Even an 
erroneous judgment is nonetheless a 
binding judgment inter 
long as itis not reviewed or reversed 
by a higher court. Once a final judgment 
has been obtained, the same matter can- 
not be canvassed anew in another action. 
This is the core of the rule, the court is 
not concerned with the correctness or 
otherwise of the earlier judgment. 

The matter in issue, if it is purely one 
of fact decided in the earlier proceeding 
by a competent court must in a subse- 
quent litigation between the same parties 
be regarded as finally decided and cannot 
be reopened. A mixed question of law and 
fact, for the same reasons, cannot be eon- 
sidered anew in any-subsequent proceed- 
ings. There would be no difference where 


partes, 80 . 
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[the decision is on a question of law either, 
if the conditions for the application of 
Section 11 C. P..C. are satisfied, except in 
cases where the| question decided in the 
previous cause is a question of law and 
relates to the jurisdiction of the court or 
the lack .of it or|the law ‘has been subse- 
quently changed] by the legislature. Doc- 
|trine of res judicata and general principle 
emanating therefrom must be resorted to 
secure and freeze the issue once debated 
and finally decided and the principle of 
res judicata cannot be ignored merely on 
the plea that the earlier judgment was 
wrong or erroneous. 


11. The argument of Mr. Thakur that 
by virtue of the} later judgments . of the 
Supreme Court in AIR 1970 SC 150 and 
AIR 1978 SC 597, the earlier judgment in 
the writ petition, which had declared the 
law differently}; has been rendered no 
decision in the eye of law which has to be 
ignored and cannot operate as res judicata 
‘in my opinion is not sound, for the cor- 
~, rectness or otherwise of the earlier judg- 
ment is irrelevant for the determination 
whether it would operate as res judicata 
or not. The basis for the above argument 
is Article 141 of the Constitution of India, 
which Mr. Thakur seeks to interpret in 
the manner that after the law is declared 
by the Supreme Court, any contrary view 
expressed on the point by any other court 
is not only over-ridden but that the judg- 
ment itself is wiped off for all intent and 
purposes. Mr. Thakur urges that every 
decision of the [Supreme Court, being the 
law of the land, would be presumed to 
wipe off the earlier judgments laying the 
law to the contrary and take away what- 
ever its effect has been. It is further sub- 
mitted that the declaration of law by the 
Supreme Court is an ‘alteration’ of law 
and as such the earlier judgment in the 
writ petition which, it.is argued, had laid 
the law to the contrary, could not operate 
as res judicata 


12. Undoubtedly Article 141 of the 
Constitution of India enacts . that the law 
declared by the Supreme Court shall be 
binding on alljcourts within the territory 
of India. But the plain implication of the 
article is that | when the Supreme Court 
expresses its view ona particular point 
of law, that view would be binding on all 
` |courts in India, irrespective of any con- 
trary view expressed by any other court 
earlier and er the declaration by the 
Supreme Court, the view expressed to the 
contrary would no longer be treated as 
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good law. It, however, does not mean that 
the effect of the decision} which had taken 
a contrary view and had! become final be- 
tween them stands automatically wiped 
off. The effect of a judgment, inter partes, 
can only be wiped off | by getting that 
particular judgment reversed in an ap- 
peal or review. To hold: otherwise would 
offend against the principle of finality 
of judgments. Moreover, : Mr. Thakur is 
not correct in assuming that the declara- 
tion of law by the f Supreme Court 
amounts to an ‘alteration’'in law so as to 
exclude the application of the rule of res 
judicata. 

Article 141 of the Constitution has a 
limited purpose and does not confer any 
legislative functions on the Supreme 
Court. The Supreme Court only interprets 
law and neither enacts; nor amends the 
law as laid down by the legislature. Thus, 
the exception to application of the rule of 
res judicata that if there is ‘alteration’ of 
the law since the earlier judgment the 
rule would not apply, would not be at- 
tracted because the interpretation given 
by the Supreme Court cannot be equated 
with enactment of new jorialtered law by]: 
the legislature. It is, therefore, immate- 
rial for the application of the principles of 
res judicata as to whether the. Supremej- 
Court subsequently in a different case ex- 
presses a view contrary to a` decision in- 
ter partes in an earlier suit or writ peti- 
tion. Indeed, the declaration by the Sup- 
reme Court would imply that the law has 
always what the Supreme Court inter- 
prets it to mean but this cannot-be extend- 
ed to take away the rights which have be- 
come final between the. parties in an ear- 
lier decision which took the contrary 
view. The rights which have become final 
as a result of a judgment delivered by a 
competent court cannot be washed away 
bya subsequent interpretation in a differ- 
ent cause.” The correctness or otherwise 
of the earlier decision is wholly irrelevant 
where the conditions for the application 
of the rule of res judicata are satisfied in 
the latter ‘case. ; 

13. Therefore, I am of the opinion, 
that a Judgment inter partes of a compet- 
ent court in a previous! writ petition would 
operate as res judicata in a subsequent suit 
between the same parties, where the 
issues directly involved;in the two pro- 
ceedings. are the same} irrespective of the 
fact whether or not the decision in the 
earlier writ petition was founded ona 
view contrary to the; ‘one’ subsequently 
expressed by the Supreme Court in a 
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different case as is canvassed by Mr. Tha- 
kur. I would accordingly, answer. the 
second question in the affirmative and 
hold that the subsequent suit filed by the 
appellant was barred by the principles of 
res judicata) The judgment under appeal 
has been correctly decided and calls for 
no interference. This appeal must accord- 
ingly fail. 

14. In view of the answer to aheso 
No. 2, I leave question No. 1 open and 
unanswered, 

' 15. Parties shall, however, bear their 
own costs. 


MUFTI BAHA-UD-DIN FAROOQE, 


AG. C. J.:— I agree. 
L K. KOTWAL, J.:— I also agree. 
Appeal dismissed. 
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` Mohinder Singh, Appellant v. Smt. 
Preet Kaur, Respondent. 


Civil Mise. First Appeal No. 54 of 1976, 
D/- 7-10-1980.* 


J. and K. Hindu Marriage Act (4 of 
1980), S. 9 — Application for restitution 
of conjugal rights — Total blindness of 
husband — Wife was justified in with- 
drawing from society of husband and 
there is reasonable excuse for her to re- 
fuse to live with him — Effect of change 
in law pointed out. (J. & K. Hindu 
Marriage Act (8 of 1955), S. 9). 

(Paras 4, 5) 
Cases Referred: Chronological . _ Paras 
AIR 1969 Punjab 139 1 
AIR 1966 All 150: 1965 All LJ 453 1 
AIR 1963 Andh Pra 312 i wd 


H. S. Oberai, for Respondent. 


JUDGMENT :— The parties are hus- 
band and wife. They were married some 
time in the year 1974. Hardly six months 
after the marriage, the husband met with 
violence from’ his brother with the result 
that he lost his eyesight’ and became 
totally blind. The wife went back to her 
parental house and never returned. The 
husband sued her for restitution of con- 
jugal rights under Section 9 of the Jammu 
and Kashmir Hindu Marriage Act, 1955, 
(hereinafter called ‘1955 Act’). The lower 
court dismissed the application holding. 


*Against order of Dist. J., Sarena D/- 
9-10-1976. 


KX/LX/F960/80/AS/SSG 


Mohinder Singh v. Preet Kaur 


J.&K. 25 


that, in the circumstances, the wife had a 
“reasonable excuse” for withdrawing from 
the society of her husband. The husband 
appealed. The appeal came up before one 
of us, namely, Mufti J. as he then was. 
Before him the argument on behalf of the 
appellant-husband was that the expres- 
sion “reasonable excuse” appearing in 
sub-section (1) of Section 9 of 1955 Act 
was restricted to the grounds which under 
sub-section (2) could be a ground either 
for judicial separation, or for divorce, or 
for declaring the marriage to be null and 
void. For this, reliance was placed on a 
decision of the Andhra Pradesh High 
Court in Peddigari Annapurnamma vV. 
Pedigari Appa Rao (AIR 1963 Andh Pra - 
312). On the other hand, it was contended 
on behalf of the respondent wife that the 
scope’ of the expression “reasonable ex- 
cuse?” was not restricted to the grounds 
which under sub-section (2) could be a 
ground either for judicial separation, or 
for divorce or for declaring the marriage 
to be null and void. It was much wider 
and would include any ground which in 
the opinion of the court was reasonable. 
For. this, reliance was placed on a decision 
of the Allahabad High Court in Jagdish 
Lal v. Smt. Shyama Madan, (AIR 1966 All 
150) which was followed by the Punjab 
High Court in Sadhu Singh Balwant 
Singh v. Smt. Jagdish Kaur Sadhu Singh 
(AIR 1969 Punj 139). Being of the opinion 
that there was no decision of the Supreme 
Court nor of this court, bearing on the 
scope of Section 9 (1) of 1955 Act, Mufti J. 
directed that the case be placed for deci- 
sion before a larger Bench. That is how 
this case has come up before us. 

2. During the pendency of this refer- 
ence the Jammu and Kashmir Hindu 
Marriage Act, 1955, was repealed and in 
its place a new act called the Jammu and 
Kashmir Hindu Marriage Act, 1980 (here- 
inafter called “1986 Act”) was enacted by 
the State Legislature. Section 36 of 1980 
Act. in so far as relevant, provides as 
under :— 

“36.. Repeal and Saving. 


(1) The Jammu and Kashmir Hindu 
Marriage Act, 1855 (VIII of 1955) is here- 
by repealed. 

(2) Notwithstanding such repeal nothing 
in this Act shall affect— 

(a)-the validity, effect, or consequence 
of anything done or suffered to be done 
under the said Act, before the date on 
which the provisions of this Act come into 


force. 
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incurred before 
this Act. 

(c) any legal proceedings or remedy in 
respect of any privilege, obligation, liabi- 
lity, and such legal proceeding or remedy 
may be instituted, continued or enforced 
under. this Act.” 

3. The effect of provisions of cl. -(c) is 
tbat the present appeal would be govern- 
ed by the provisions of 1980 Act. Sec. 9 of 
the said Act provides: 

“Restitution of conjugal right. 

When either the husband or the wife, 
has without reasonable excuse withdrawn 
from the society) of the other, the ag- 
grieved party may apply, by petition to 
the District Court, for restitution of con- 
jugal rights and the court on being satis- 
fied of the truth of the statements made 
in such petition and that there is no legal 
ground why the application should not be 
granted, may decree restitution of con- 
jugal rights accordingly. 

Explanation.— | Where a question arises 
whether there has been reasonable ex- 
cuse for withdrawal from the society the 
burden of proving reasonable excuse shall 
be on the person who has withdrawn 
from the society.” : 

4. This section is almost verbatim re- 
production of sub-section (1) of Section 9 
of 1955 Act with) an explanation added to 
it. The significant departure is that sub- 
section (2) of Section 9 of 1955 Act has 
been omitted. The effect of this omission 
is that the -distinction sought to be 
brought about by the learned counsel for 
the husband has disappeared. It no 
longer holds good. The application for 
restitution of co njugal rights can be re- 
sisted on any ound which is reasonable 
irrespective of ithe fact whether such 
ground can be/a ground for judicial 
separation or for divorce, or for declar- 
ing the marriage! to be null and void. The 
question arises whether the total blind- 
ness of the husband can be treated as a 
reasonable ground for the wife to. resist 
his application for restitution of conjugal 
rights. In the ea case, dealing with 


the commencement of 











this aspect, the trial Court has observed: 


“The decree for restitution of conjugal 


rights has always to be passed with 


abundant caution. It is not an ordinary 


matter to compel an unwilling wife to 
live with a husband with whom she can- 
not live a happy life. ‘The conjugal rela- 


tions are meant:for happiness and not for: 
no situation can 


disaster and misery, 
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afford happiness, when she is forced to 
live as a wife of a blind unprotected man. 


The refusal of the wife here is not due to- 


obstination nor is her conduct improper, 
unjust, or unreasonable, She is not devoid 
of compassion, but she is asked to pay too 
high a price for this compassion. The 
husband too is expected to have sympathy 
for her. The sympathy of |the wife cannot 
restore eyes to the husband but the 
sympathy of the husband c can restore the 
charm of life to the wife in the present 
case. They have had a very 
marital life and such a short period can- 
not grow deep roots of attachment. These 
are facts which indicate that compulsion 
cannot yield a happy marital life between 
the couple and in these circumstances the 
discretion of the court cannot be exercis- 
ed in favour of a decree for restitution of 
conjugal righ 

5. We generally agree) with these ob- 
servations. We might add that the object 
of marriage is not simply to satisfy the 
sexual urge of a couple or to fulfil ‘their 
desire to procreate children. It has much 
wider significance. It is intended to bring 
about a union of hearts so that the couple 
may live in happiness and « enjoy all the 
good things of this world in one another’s 
company, particularly | so, where the 
couple are still young and have not seen 
much of this world. It is difficult to see 
that this object can be served by a wed- 
lock between a young couple where the 
husband is totally blind, happiness apart, 
the husband, even with the help of various 
schemes for the welfare of the blind, may 
not be able to earn a decent living for 
himself and his wife andi children. In the 
circumstances we agree. with the trial 
Court that the wife was Justified in with- 
drawing from the society of her husband 
and there is reasonable| excuse for her 
to refuse to live with him. In this view 
the decree of the court) below refusing 
restitution must be affirmed. 

6. The result is that this . appeal fails 
and is dismissed, but without any order 


as to costs, 
Appeal dismissed, 





‘short span of- 


1981 


AIR 1981 JAMMU AND KASHMIR 27 
MUFTI BAHA-UD-DIN FAROOQL 
AG, C. J. 


Mohamad Maqbool Pandit, Petitioner v. 
Chairman, District Recruitment Board and 
others, Respondents: 

Writ Petn. No. 244 of 1978, D/- 25-9- 
1980. 

Constitution of India, Art. 16 — Candi- 
date fulfilling educational qualification 
prescribed in advertisement notice for 
post of teacher, not selected, whereas a 
‚candidate not fulfilling such requirements 
selected for the post — No provision for 
relaxation of qualification in advertise- 
ment notice — Selection is vitiated being 
discriminatory. 

Where a candidate who fulfilled the 
edućational qualification requirement pre- 
scribed in the advertisement notice for 
post of a teacher in the Educational De- 
partment was not selected for the post 
whereas a candidate who did not fulfil the 
said requirements was selected for the 
post, the selection of the candidate was 
vitiated on ground of being discriminatory 
when there was no provision for relaxa~ 
tion of qualification in advertisement 
notice. AIR 1981 SC 75, Rel. on. 


(Para 3). 


Cases Referred: Chronological Paras 
ATR 1981 SC 75: (1979) 1 Ser LR 306: 1980 
Lab IC 1189 2 
1980 Lab IC NOC 8: (1979) 1 Serv LR 710 
(SC) on: 2 
1973 Lab IC 1189:1972 Serv LR 706 
(Punj) 2 
P. L. Kaul, for Petitioner; K. N. Bhat, 
Addl Advocate General, for Respondents. 


ORDER :— On 18-10-1977, the District 
Recruitment Board, Srinagar, (hereinafter 
called “The Board”) issued an advertise- 
ment inviting applications for the posts of 
male teachers in the grade of 220-430 in 
the Education Department. The qualifica- 
tions prescribed for the posts, as given in 
the notice, were as under: (i) M. Sc./M. A. 
Math. (ii)/B. Sc./Graduate with Geography 
Commerce, or (iii) B. A, B. Ed./M. A. 
Arts, or (iv) B. A. with Math., or (v) P.B.C. 
trained. The petitioner is a science gradu- 
ate and he has passed B. Se from the 
Kashmir University in the year 1972. Re- 
spondent No. 6 is a simple graduate and 
he has passed B. A. with Persian and Urdu 
as his elective subjects. Both of them 
inter alia applied for the appointment 
The Board selected respondent No. 6 for 
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appointment against one of the available 
posts and rejected the petitioner. By 
means of this petition under Art. 226 of 
the Constitution, the petitioner has chal- 
lenged the selection of respondent No. 6 
as void, illegal and without jurisdiction. 

2. Before me, sole point urged on be- 
half of the petitioner was that the peti- 
tioner fulfilled the prescribed qualification 
and not respondent No. 6 and, as such, 
selection of respondent No. 6 is vitiated, 
being contrary to Art. 16 of the Constitu- 
tion. In support of this argument reliance 
was placed on the decision of the Supreme 
Court in Swaran Lata v. Union of India, 
(1979) 1 Serv LR 710: (1980 Lab IC NOC 
8), Subhash Chand Jain v. Delhi Electric 
Supply Undertaking, (1979) 1 Serv LR 
306: (ATR 1981 SC 75) as also on a deci- 
sion of the Punjab and Haryana High 
Court in Kuldeep Singh Gill v. State of 
Punjab, 1972 Serv LR 706: (1973 Lab IC 
1189). The rationale of these decisions and 
it has been expressly stated so in the case 
of Subhash Chand Jain (supra), is that 
qualification fora particular post isa 
rational differentia under Art. 16 of the 
Constitution. Where qualification has been 
prescribed and -duly notified in the ad- 
vertisement inviting applications, the 
State cannot obliteraté the same by ap- 
pointing persons who do not possess the 
prescribed qualification as against those 
who possess that qualification, provided, 
of course, there is no provision for relaxa- 
tion of qualification in the advertisement 
notice. 


3. In the present case, the admitted, 
position is that the petitioner fulfilled the 
requirement about the qualification pre~ 
scribed in the advertisement notice, 
whereas respondent No. 6 did not fulfil 
such requirement. There was no provision 
for relaxation in the advertisement notice. 
On the principle set out above, the selec- 
tion’ of respondent No. 6 is clearly vitiat- 
ed, being discriminatory. Accordingly the 
selection of respondent No. 6 is liable to 
be set aside and, in that event, it will be 
open to the District Recruitment Board, to 
make a proper selection in accordance 
with law. Doing so, would naturally cause 
great hardship to respondent No. 6 who 
has been holding the appointment for over 
two years but this is where the Board can 
help. The board can avoid hardship to re- 
pondent No. 6 if it feels inclined so to do 
by accommodating the petitioner on an 
identical or equivalent post. They may 
not perhaps be able to do so unless a pro- 


i 
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vision is made in that behalf in the final 
order. I, therefore, propose to so frame 
the final order that the choice is left with 
the Board. 

4. In the result, I allow this petition, 
set aside the selection of respondent No. 6 
and direct that the Board shall hold fresh 
selection to the post vacated by respon- 
dent No. 6. I further direct that the afore- 
said order shall rot have effect if within 
a period of three months the Board accom- 
modates the petition on an identical or 

“equivalent post. In the former case, the 
petitioner shall be entitled to recover 
costs of this petition from -respondent 
No. 6: but not so the latter case. The 
eosts are assessed at Rs. 300/ (Rupees 
three bundred). 

Petition allowed. 

—— l ee ' 
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Mian Bashir Ahmed, Petitioner v. Dy. 


Commr., Food & Supplies and others, 
Respondents. 

Writ Petn. No. .298 of 1980, D/- 24-9- 
1980. 


(A) J. & K. Land Revenue Act (12 of 
1996), S. 91, CL (r) — Amount certified 
by Deputy Commissioner, Food and Sup- 
plies to be due from person to whom ad- 
vance was made by Govt. — Amount is 
“payable” in terms of Cl. (x), S. 91. 





Where a certdin amount due from a. 


person on account of advances made by 
the Govt. was.certified as amount due 
from him by the Deputy Commissioner, 
Food and Supplies, whose duty it was to 
realise the amount, the amount could be 
treated as “payable” in terms of Cl. (r) of 
S. 91. AIR 1974! SC 1265, Disting. 





(Para 4) 
(B) Constitution of India, Art. 226 — 
Laches — Absence of diligence — Re- 


covery proceedings under J. and K. Land 
Revenue Act started in 1976 not challeng- 
ed till 1980 — Petitioner could not invoke 
jurisdiction of High Court under Art. 226. 
(J. & K. Land venue Act (12 of 1996), 
S. 91). i. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1974 SC 1265 2,5 


H. M. Sadiq, for Petitioner. 


ORDER :— By means of this petition 
under Art. 226 of the Constitution of 
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India the petitioner ‘has| challenged the 
validity of the proceedings ifor the re- 
covery as arrears of land revenue of a 
sum of Rs. 28,603-81 allegedly due and 
payable on account of the advances made 
for the supply of meat jon hoof to the 
Government. The argument of the learn- 
ed counsel for the petitioner is that the 
recovery proceedings are void, illegal and 
without jurisdiction. The argument is 
founded upon S. 91 of Jammu and 
Kashmir Land Revenue Act, 1996. Sec- 
tion 91 so far as relevant, provides: 


“In addition to any sums recoverable - 
as arrears of land revenue under this Act 
or any other enactment for the time be- 
ing in force, the following ' sums may be 
50 recovered, namely: i 


(r) all sums payable toj the Government 
which the Government may, from time to 
time by notification in the Government ` 
Gazette declare to be récoverable as ar- 
rears of land revenue.” ` 


2. It is admitted that|im pursuance of 
Cl. (r) the Government has issued a noti- 
fication declaring sums payable to the 
Supplies Department to be recoverable as 
arrears of land revenue; He, however, 
contended that the wor "payable con- 
notes what is admitted or what has been 
found due by a competent! Court of law. 
He urged that in the present case the 
petitioner has neither admitted his liabi- 
lity for the impugned amount nor even 
such an amount has been found by a com- 
petent Court to be due from him and, 
consequently, the proceedings for ' re- 





‘covery of the amount as arrears of land 


revenue are void, illegal, and without 
jurisdiction. In support: of his argument 
he relied upon a judgment ‘of the Supreme 
Court in Union of India v. Raman Iron 
Foundry, AIR 1974 SC 1265. 
3. The word ‘Payable’ - 
been defined in the L 
key to its meaning is pr 
visions of S. 90 of th 
provides as under :— 
“An officer whose duty it is under any 
law or rule having the force of law to 
realise a sum of money and the same is 
lawfully recoverable as, an arrear of land 
revenue may request an Assistant Collec- 
tor of the First Class under whose 
jurisdiction the person!from whom it is 
recoverable resides or holds any property 
to realise the same as| arrear of land 
revenue. With such request such officer 
shall forward to the Assistant Collector 


! 


has nowhere 
d Revenue Act. A 
vided by the pro- 
Act, Section 90 
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due up to the date of such certificate: 


Provided that no arrears which are 
more than eight years old shall be realised 
summarily under this section.” — 


4. On the terms of this section the 
amount sought to be recovered must be 
an ascertained amount and must be cer- 
tified to be due by a competent auth- 
ority. When we use the expression ‘com- 
petent authority’ we mean to say an 
officer whose duty it is under law or rule 
for the time being in force to realise the 
sum of money. In the present case, the im- 
pugned amount is an ascertained amount 
ue on account of the advances made 
by the Government to the petitioner. The 
eputy Commissioner, Food and Supplies, 
hose duty it was to realise the amount, 
has certified the amount to be due from 
the petitioner. -In the circumstances we 
are not inclined to agree with the learned 
counsel for the petitioner that the amount 
could not be treated as payable in terms 
of CL (r) of S. 91 of the J. and K. Land 
venue Act. 











5. In the case of Raman fron Foundry 
(AIR 1974 SC 1265) the amount sought to 
be recovered represented the damages. 
The Supreme Court held that the damages 
could not be said to be payable so long 
as they had not been found due and as- 
sessed by the competent court of law. In 
the present case damages are admittedly 
not being recovered by the Government. 
The judgment of the Supreme Court is, 
therefore, clearly distinguishable, and 
does not advance the case of the peti- 
tioner. 


6. Needless to add, the recovery pro- 
ceedings were started as far back as the 
year 1976. For all these years the peti- 
tioner has never cared to challenge the 
recovery proceedings. The petition is ex- 
tremely belated. The petitioner cannot 
legitimately invoke the jurisdiction of this ` 
Court under Art. 226 of the Constitution 
of India at this late stage.. 


7. For all these reasons we are not in- 
clined to admit this petition, which is dis- 
missed accordingly. 


Petition dismissed. 
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Peer Habib Ullah, Petitioner v., Khazir 
Hajam and others, Respondents. 

Civil, Revn. No. 152 of 1978, D/- 28-8- 
1980.* 

J. & K. Agrarian Reforms Act (17 of 
1976), S. 19 (3) (e) — Both parties claim- 
ing title and possession to exclusion of 
other — Court should not transfer case 
to Collector (Agrarian) for disposal 
Proper course is to refer to Collector 
(Agrarian) question whether in conse- 
quence of Act land in dispute has to be 
settled in name of one party or other or 
none and stay its hand till finding is 
received. ' (Paras 1, 3) 


Chronological Paras 
I 


Cases Referred : 
1980 Kash LJ 150 


N. A. Hakak, for Petitioner; A. M. Bhat, 
for Respondents. 


ORDER :— In Mohinder Pal v. Mst. 


Kailash Devi, 1980 Kash LJ 150, it has. 


been held by this Court that S. 19 (3) (e) 
of the Agrarian Reforms Act (for short 
‘the Act’) contemplates suits and proceed- 
ings between a recorded owner or inter- 
mediary on one ‘hand and the party in 
possession on the other in which the 
right. to possess is claimed or disputed 
and that such suits and proceedings 
would include suits and proceedings in 


‘which the party in possession has pleaded 


adverse possession as a ground of claim 
or defence. All cases falling in the cate- 
gory which are pending in Civil or 
Revenue Courts or before Revenue 
Officers are liable to. be transferred for 
disposal to the Collector (Agrarian) con- 
cerned. In the present case, the dispute is 
about title and possession; each party 
claims to have both title and possession 
to the exclusion of the other. Clearly the 
conditions of S. 19 (3) (e) are not satisfied. 


The lower Court was not, therefore, jus- |l- 


tified in holding that the case was liable 
to be transferred for disposal to the 
Collector (Agrarian). concerned. That does 
not mean that the Court could proceed 


.with the trial without anything else. The 


suit could collapse or continue depending 
upon whether the right claimed in the 
suit had collapsed or survived the Act. 
That question would, in its turn, depend 


*Against order of Addl. Munsiff. Srinagar, 
D/- 14-9-1978. 
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whether, in conse- 
1976, the land in| dispute has to be settled 
the name ofjone party or the other 
or in the name/jof none of them. The 
ower and jurisdiction to determine this 
uestion vests im Collector (Agrarian). 
Therefore the lower Court ought to have 
referred for determination to the Collec- 
tor (Agrarian) the following question, 





- “Whether in consequence of coming 
into ferce of Agrarian Reforms Act, 1976, 
e land in dispute has to be settled in 
ithe name of one party or the other or in 
ithe name of none of them?” 
land stay its hands in the matter till the 
finding was ived. 


2. The court|was not prevented from 
making such reference simply because 
there was a controversy about the nature 
of the land; one party asserting that it is 
land as defined! in the Act and the other 
pleading that itjis not land as so defined. 
That question too falls within the exclu- 
sive jurisdiction ef the Collector 
(Agrarian). For, the matter concerning 
settlement, which falls within the exclu- 
sive jurisdiction of Collector (Agrarian), 
carries with it the power to determine the 
incidental question whether the land in 
dispute is landi as defined in the Act or 





not, being a question upon the determina- ` 


tion of which depends his power to make 
the settlement wnder the Act. In the cr- 
eumstances, [ am not impressed by the 
argument of fhe learned counsel for the 
petitioner that) the reference to the 
Collector would be incompetent so jong 
as the Court did not determine whether 
the disputed land was land as defined in 
the Act or mot, 


3. For these reasons, I allow this re- 
{vision petition and set aside the impugn- 
Jed order. The lower Court is directed to 
. Inefer the question mentioned above for 
determination to the Collecter (Agrarian) 
i saga oe k him to submit his find- 

iperied of 2 months ` and 
aie ay its hands in the matter. 
iThere shall be mo order as to costs. The 
parties are directed te appear in the Court 
below on 12-9-1989. 








Revision allowed. 
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Ghulam Qadir and others, Appellants 
v. Sikander and others, Respondents. 


Letters Patent Appeal No. 2 of 1975, D/- 
6-6-1980.* ‘ 


(A) Civil P. C. @ of 1908), O. 41, R. 17 
(1) — “Appeal be dismissed” — No power 
to dismiss on merits if appellant is absent. 
AIR 1938 All 548 and AIR 1965 All 547, 
Dissented from. (O. 9, Rr. 3, 5 and 8 and 
O. 41, Rr. 11, 16, 17 (2), 19, 21 and 30). 


Rule 17 (1) deals with where the ap- 
pellant is absent while R. 17 (2) concerns 
with the absence of |the respondent. 
R. 17 (2) clearly stipulates ex parte hear- 
ing on merits. On (|dismissal under 
R. 17 (1), an application under R. 19 can 
be made. The respondent can proceed 
under R. 21 when it is ex parte 
on merits under R. 17 (2). While R. 19 
specifies readmission ofi appeal, R. 21 
mentions of rehearing. | There can be no 
rehearing unless an appẹal' has been heard 
previously. Hearing clearly implies hear- 
ing on merits whether under Rr. 11, 16, 17 
or 30. It is manifest that R. 17 (1) does 
not contemplate dismissal,of appeal on 
merits when the appellant is not present 
personally or through his counsel. This is 
also clear from O. 9, Rr. 3, 5 and 8 which 
are pari materia with O! 41, R. 17 (1). The 
Court in a case under R. 17 (1) can either 
adjourn it or dismiss it. for default of ap- 
pellant’s appearance. Where the Court in 
such a case dismisses the appeal on merits, 
its order shall be. deemed to be passed 
under R. 17 (1) and an ‘application for the 
re-admission of the appeal under R. 19 
Shall be competent. The court also cannot 
dismiss such application, unler R. 19 
summarily but is bound 'to give reason- 
able opportunity to ithe appellant to 
establish the cause for, hig absence by 
producing evidence 2i necessary. AIR 
1923 Mad 13, AIR 1929' Cal 475, AIR 1953 
Assam 191, ATR 1962 Punj 82, AIR 1963 
Pat 1, AIR 1964 Raj 197, AIR 1973 Pat 
166, AIR 1976 Delhi 148, ATR 1925 Cal 
269, AIR 1927 Cal 888!and AIR 1928 Cal 
102, Followed; AIR 1963 SC 146, Approv- 
ing AIR 1940 All 248, ‘Distinguished; AIR 
1938 All 548 and AIR Po All 547, Dis- 


*Against judgment of Ai C. J., D/- 14-3- 
1975. 
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sented from; AIR 1966 All 1 (FB), Ex- 
plained. (Paras 6 and 13) 
Cases Referred: Chronological Paras 
AIR 1976 Delhi 148 4, 13 
AIR 1973 Pat 166 4, 11, 13 


AIR 1966 All 1: 1965 All LJ 462 (FB) 4, 

7, 8, 9, 11 
AIR 1965 All 547: 1964 All LJ 75 4 
AIR 1964 Raj 197 4 
AIR 1963 SC 146 8, 10, 12 
AIR 1963 Pat 1 4,6 
AIR 1962 Punj 82 4, 13 


AIR 1953 Assam 191 4 
AIR 1940 All 248 : 1940 AIl LJ 126 10, 11 
AIR 1938 All 548: 1938 All LJ 901 4 


AIR 1937 All 284:1937 Al LJ 174 11 
AIR 1929 Cal 475 4,6 
AIR 1928 Cal 102 13 
AIR 1927 Cal 888 13 
AIR 1925 Cal 269 13 
AIR 1924 All 144: 21 All LJ 667 6 
ATR 1923 Mad 13 4. 6 
AIR 1921 Pat 325 6 


H. L. Parihar, for Appellants; T. S 
Thakur, for Respondents. 

KOTWAL, J.:— This appeal raises an 
important question of interpretation of 
Order 41, Rule 17 (1), C. P. C. which 
arises in the following circumstances: 

2. The appellants filed an appeal 
against a judgment and decree of District 
Judge, Bhadarwah, which in their ab- 
sence, as well as in the absence 
of their counsel, was dismissed by 
a learned Single Judge of this Court, on 
merits, on 20-12-1974. Application under 
Order 41, Rule 19 for its re-admission was 
also dismissed by him on 14-3-1975 by a 
brief order which runs as under :— 

“The application is dismissed as no 
ground~for admitting the same is made 
out.” 


The appellants then moved an application 
for leave to file an appeal against the said 
order dated 14-3-1975, which was granted, 
` Hence the appeal. 


3. Mr. Parihar’s contention in the ap- 
peal is twofold. According to him, the 
learned Single Judge had no jurisdiction 
to decide the appeal on merits in the ab- 
sence of the appellants, or their counsel, 
as such, order dated 20-12-1974, even if it 
purports to dispose of the appeal on 
merits, shall still be construed to have 
been passed under R. 17 (1) for default, 
and not on merits, entitling the appellants 
to make an application under Rule 19 for 
re-admission of the appeal. His next con- 
tention is that an application under R.19 


t 
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could not have been dismissed in limine, 
and the learned single Judge was bound 
to afford the appellants an opportunity of 
showing sufficient cause for their absence 
on 20-12-1974, when he proceeded to dis- 
miss their appeal on merits. Mr. Thakur’s 
contention on the other hand is that the 
learned single Judge had ample power to 
dispose of the appeal on merits, even in 
the absence of the appellants, or their 
counsel,. under the provisions of Rule 17 
(1), and no application under Rule 19 was. 
competent, for the Rule was attracted to 
only those cases where an appeal was dis- 
missed for default of appearance of the 
appellants under Rule 17 (1). There is, 
however, no dispute on the point that in 
case an appellate Court has power to dis- 
miss an appeal on merits in the absence 
of the appellant, then an application under 
Rule 19 for its re-admission does not lie. 
The fate of the appeal, therefore, turns 
upon the interpretation of Rule 17 (1). 
Rule 17 reads as below: 

“(1) Where on the day fixed, or on any 
other day to which the hearing may be 
adjourned, the appellant does nof, appear 
when the appeal is called on for hearing 
the Court may make an order that the ap- 
peal be dismissed. 

(2) Where the appellant appears and 
the respondent does not appear, the appeal 
shall be heard ex parte.” 

4. There is a cleavage in judicial opin- 
ion over the ambit and scope of R. 17 (1). 
One view which is near unanimous is that 
the Court has only two options under 
sub-rule (1) i. e. either to adjourn the ap- 
peal, or to dismiss it for default of appel- 
lant’s appearance. It has no third option 
of disposing of the same on merits, which 
is only possible after hearing both the 
parties as contemplated by Rule 30, or 
at least the appellant as provided under 
Rule 16. According to this view, a sub- 
sequent change in the language of sub- 
rule (1) of Rule 17 by substitution of the 
words “the Court may make an order that 
the appeal be dismissed” for the words 
“the appeal shall be dismissed for de- 
fault”, which occurred in Section 556 of 
the Code of Civil Procedure of 1882, did 
not make any difference. The decisions 
wherein this view has been taken are 
Musaliarakath Muhamad v. Manaviak- 
rama the Zamorin Rajah ‘ Avergal, 
AIR 1923 Mad 13, Taher Sheikh 
Chowkidar v. Otaruddi Howldar, 
AIR 1929 Cal 475, Digendara Chandra Pal 
v. Radha Ballav Pal, AIR 1953 Assam 191, 
Kundha Singh v. The Punjab State, AIR 
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1962 Punj 82, Mosafir Mahton v. Mt. 
Bachani, AIR 1963 Pat 1, Chandra Stores 
v. Cloth Merchants Association, AIR 1964 
Raj 197, Deo Dutta Singh v. Ram Naresh 
Singh, AIR 1973|Pat 166 and Emmanual 
Simon Peters v. Mrs. Alice Peters, AIR 
1976 Delhi 148. 


A contrary view has, however, been 
taken by the Allahabad High Court, ac- 
cording to which, the legislature by sub- 
stituting the aforesaid words in şub- 
rule (1) of Rule 17 for the words which 
originally existed in Section 556 of the 
repealed Code of 1882 were aimed at mak- 
ing the sub-rule [permissive in character 
and the Court had not only two but three 
options open to it, ‘i.e. either to adjourn 
the appeal, or to|dismiss it for default in 
appearance of the appellant, or to dispose 
it of on merits. [The decisions reflecting 
the aforesaid view are: Chimman Lal v. 
Syed Zahoor Uddin, AIR 1938 All 548, 


Ghulam Qadir v. Sikander 


Gujrani v. Ram 
and Babu Ram v 


Rati, AIR 1965 All 547, 
Bhagwan Din, AIR 1966 


ALR 


convey different meanings. There can be 
no question of re-hearing, unless an ap- 
peal has been heard previously. Hearing 
clearly implies hearing on merits, whe- 
ther it is a hearing under Rule 11, or 
Rule 16 or Rule 17 or Rule 30 of Order 41. 
In case the legislature contemplated hear- 
ing of an appeal on merits in the absence 
of the appellant as well, nothing could 
have stopped it from saying so in clear 
térms in sub-rule (1) also, as it said while 
enacting sub-rule (2). Even in the absence 
of any specific words, such an intention 
could have been gathered, had the legis- 
lature used the expression “rehearing” in 
place of the expression ‘\re-admission” in 
Rule 19, as it did in the/case of Rule 21. 

It is manifest that while enacting sub- 
rule (1) the legislature never contemplated 
dismissal of an appeal on merits as it did. 
while enacting sub-rule | (2). It was for 
this reason that it employed two different 
expressions “re-admission” and “rehear- 
ing” in Rules 19 and 21, respectively. This 


- All 1 (FB). 


5. It is thus obvious that there is pre- 
ponderarice of authorities supporting the 
view that an appellate Court cannot dis- 
pose of an appeal on merits in the ab- 
sence of the appellant and the contrary 
view has been taken by the High Court 
of Allahabad alone. I am in respectful 
agreement with the view taken by the 
High Courts of Madras, Calcutta, Assam, 
‘Rajasthan, Punjab, Patna and Delhi, as 
in my opinion, it is the only view possible 
on the plain ep of Rule 17 (1) and 
some other provisions contained in the 
Code. 


6. Rule 17 runs into two parts. Its 
Lae part deals with a situation where the 
appellant is absent, whereas its second 
part deals with a situation where the re- 
spondent is absent. Sub-rule (2) gives a 
clear mandate in favour of ex parte hear- 
ing of the appeal on merits, whereas Sub- 
rule (1) does not say so in clear terms. 
Where an appeal has been dismissed 
under Rule 17 (1), an application for its 
re-admission can be made under Rule 19. 
Similarly, where an appeal has been dis- 
missed on merits in the absence of the 
respondent, he too can make an applica- 
tion for its re-hearing under Rule 21. 
Significantly, two different expressions 
have been used in Rules 19 and 21. Where- 
as the former speaks of re-admission of 
the appeal, the| latter speaks of its re- 
hearing. These two expressions have been 
purposely used | by the legislature to 
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inference is further fo 


ified by similar 


expressions used in Rules'3, 5 and 8 of 
Order 9, which are in pari materia with 
Order 41, Rule 17 (1), inasmuch as, these 
Rules deal with dismissal of suits, not on 
its merits, but for default of the plaintiff. 
In dealing with Rule 17 (1) a Division 
Bench of the Patna High Court in Mosafir 
Mahton v. Mt. Bachani, | AIR 1963 Pat 1 
made the following observations: 

Eiei This view is supported by the 
contrast of the language of Order XLL 
Rule 17 (2) which empowers the appellate 
Court to hear the appeal ex parte "where 
the appellant appears and the respondent 
does not appear”. For these reasons we 
hold that upon a proper interpretation of 
Order XLI, Rule 17 (1), the appellate 
Court has no jurisdiction to hear the ap- 
peal on merits where the jappellant does 
not appear at the time the appeal is called 
on for hearing. The only ‘course open to 
the appellate Court in these circumstances 
is to adjourn the case to another date, or 
to make an order dismissing the appeal 
ex parte. This view is borne out by the 
decision of the Madras| High Court in 
Musaliarakath Muhammad v. Manavik- 
rama, ILR 45 Mad 882: (AIR 1923 Mad 13), 
the decision of the Calcutta High Court in 
Taher Sheikh v. Otaruddi Howladar, AIR 
1929 Cal 475, and the jdecision of the 
Allahabad High Court in ' Nasir Khan v. 
Itwari, ATR 1924 All 144.: Reference was 
made on behalf of the !respondent to a 
decision of a single Judge of the Patna 
High Court in Daulat; Singh v. Kesho - 
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Prasad Singh, AIR 1921 Pat 325, but with 
great respect we think that this case has 
not been correctly decided.” 


4. The proposition, that Rule 17 (1) 
does not envisage dismissal of an appeal 
on merits, has not been disputed by the 
High Court of Allahabad as well. Its Full 
Bench in Babu Ram’s case (AIR 1966 All 
1) (supra) has, however, taken the view 
that the change introduced in the 
language of Rule 17 (1) in the Code of 
1908, is not without any purpose. By sub- 
stituting the expression “the appeal shall 
be dismissed in default”, which occurred 
in Section 556 of the Act of 1882, for the 
expression, ‘the Court may make an 
order that the appeal be dismissed” em- 
ployed in R. 17 (1), the Legislature in- 
tentionally made the said Rule permissive 
in character, and gave three options to 
the court; i e. either to adjourn the ap- 
peal, or to dismiss it for default of the 
appellant’s appearance, or to dispose it 
of on merits by invoking Rule 30. This 
is borne out from the following observa- 
tions made by the Full Bench in its judg- 
ment: 

“It does not admit of any doubt that the 
dismissal provided for by O. XLI, R. 17 (1) 
is not a dismissal on merits, but a dis- 
missal only for default of appearance. On 
the language of the sub-rule the order 
that the appeal be dismissed has to be 
casually connected with the situation men- 
tioned therein, and the order of dismissal 
which the appellate Court is empowered 
to pass thereunder cannot have its basis 
in anything else except the failure of 
the appellant to appear when the appeal 
is called on for hearing............ 

And, again: 


E I have examined these deci- 
sions with great care and profound 
respect, but I have failed to see how this 
limitation can be placed upon the dis- 
cretion of the Court and from where it 
can be derived, once the existence of the 
discretion is accepted. Of course, if there 
had been nothing in the Code empowering 
the Court to dispose of the appeal of an 
appellant who is absent at the hearing in 
anv other manner save the one provided 
by O. XLI, R. 17 (1) it would have been 
indisputable that in case the ` appeal is 
not adjourned it has to be dealt with in 
the manner provided by the said provi- 
sion. But if there is under the Code a 
general power of dealing with an appeal 
otherwise as well, that power, unless ex- 
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pressly excluded will remain exercisable 
by the Court even where O. XLI, R. 17 (1) 
is applicable. In that case the power con- 
ferred by O. XLI, R. 17 (1) has to be re- 
garded only as an additional power that 
may be used in the situation mentioned in 
it and not as also a limitation upon the 
generality of the power given elsewhere. 
The general power of the Court of appeal 
is contained in Rr. 30, 32 and 38 of 
O. XLI.” 

8. It is, therefore, manifest that there 
are no two opinions on the point that a 
Court does not have the power to dispose 
of an appeal on merits under Rule 17 (1) 
as such, when the appellant is absent. The 
view taken by the Allahabad High Court 
in Babu Ram’s case (AIR 1966 All 1) (FB) 
(supra), however, is that an appellant 
shall be deemed to have been heard with- 
in the meaning of Rule 30, even in a case 
where he has been afforded an opportunity 
of being heard, no matter whether he fails 
to appear to argue his appeal when it is 
called for hearing, or fails to argue it even 
when he is present in the Court. In tak- 
ing this view the Court relied upon cer- 
tain observations made by their Lordships 
of the Supreme Court in Sukhpal Singh v. 
Kalyan Singh, AIR 1963 SC 146 at 
different places, which were summed up 
by the Full Bench to make a complete 
whole as follows: 


“Where the appellant and his pleader 
are not prepared to address the Court 
there is no hearing and, therefore, nothing 
is shown to the appellate Court as to why 
it should interfere with the decision of the 
Court below. The burden of proof is on 
an appellant to show that the decision 
which he appeals from was wrong and 
where he does not address the Court at 
all, it appears to us that there is no point 
raised for determination and it is not 
necessary, therefore, to give a decision on 
any point or the reasons for the decision. 
It is sufficient for the court to pass an 
order of dismissal for default. Such an 
order doesnot necessarily mean that the 
appeal is dismissed for default of appear- 
ance. In such circumstances the order 
means that the appeal is dismissed for de- 
fault of proof.” 


§. There can be no manner of doubf 
that the moment the Court informs a 
party that its case will come up for hear- 
ing on a particular day, it shall be deem- 
ed to have afforded to it an opportunity 
of being heard. It cannot go further and 
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compel it to argue its case. Nevertheless, 
the opportunity which the Court provides 
should be real, which a party can avail 
of, if it so chooses. Where it is not real, 
e g. where the notice is too short, or 
where the party|-is prevented from avail- 
ing it for reasons beyond its control, e. g. 
where it is suddenly taken ill, the same 
would be rendered illusory and, therefore, 
no opportunity jat all. The Allahabad 
High Court in Baboo Ram’s case (AIR 
1966 All 1) (FB) (supra) took both these 
elements for granted. It assumed that a 
party served with a reasonable notice 
would be always deemed to have had the 
opportunity of being heard, and it further 
assumed that the party would be always 
in a position to! avail of the opportunity. 
With respects, if I may say so, the second 
assumption may not be always right, for 
the party absenting itself on the date of 
hearing may have excellent reason for 
justifying its absence, A respondent may 
have an opportunity of justifying his ab- 
sence in case he would make an applica- 
tion under Rule 21, but an appellant in 
similar circumstances shall have none. 
Dismissal of an appeal on merits in the 
absence of the jappellant may often times 
render the decision of the Court highly 
iniquitous. There is no understandable 
reason for such an unequal treatment to 
the parties similarly situated. 


10. The facts in Thakur Sukhpal 
Singh’s case (AIR 1963 SC 146) (supra) are 
clearly distinguishable. and on the ratio 
of that judgment it is not possible to con- 
clude that a Court can dispose of an ap- 
peal on merits) in the absence of the ap- 
pellant. In that case, an appeal had been 





_ “dismissed for default” by the High Court 


of Medhya Bharat in the presence of the 
appellant. as he had expressed his inabi- 
lity to argue the appeal himself, and his 
request for engaging a counsel had been 
turned down jon the ground that it was 
not bona fide. While dismissing the appeal, 
the Court hadi relied upon a Bench deci- 
sion of the Allahabad High Court report- 
ed as Mathura Das v. Narain Dass, AIR 
1940° All 248,| wherein it had been held 
that dismissaljof an appeal for default in 
the presence of the appellant, who is un- 
willing to argue his appeal, tantamounted 
to dismissal fér default of proof and not 
to dismissal for default of appellant’s ap- 
pearance. In the appeal taken: to the 
Supreme Court from the aforesaid judg- 
ment, it was contended that the judgment 
was bad, oe it failed to teke into ac- 
count the le of the trial Court as 
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well as the grounds contained “in the 
memo of appeal, which was a mandatory 
requirement of Rule 31. 


This argument was repelled by their 
Lordships, for the reason, that unless and 
until the appellant discharged his burden 
of showing that the judgment under ap- 
peal was wrong by addressing arguments 
in the case, the appellate Court would be 
under no obligation to refer to the record 
of the case, including the, grounds men- 
tioned in the memo of appeal: Dismissal 
of an appeal for default in such circum- 
stances in their Lordships’ opinion would 
not be a dismissal for default in appear- 


. ance, but would be a dismissal for default 


in proving the judgment under appeal to 
be wrong and, therefore, a judgment on 
merits, While approving the view taken 
by the Allahabad High Court in Mathura- 
dass’s case (AIR 1940 [All 248) (supra) 
their Lordships observed as under :— 

araua We find it difficult to uphold 
the view that even when: no arguments 
are urged and no reasons iput forward in 
arguments against the correctness of the 
decision appealed against ' the appellate 
Court should peruse the record and find 
out for itself whether the judgment is 
right or wrong. 


__ We, therefore; repel ithe contention for 
the appellant that the High Court had to 
decide the appeal after; going through the 
record of the case and the judgment of 
the Court below and must have complied 
with the provisions of R. 31 of O. XLI, 
C. P. C, -when the appellant did not 
address the Court.” 


11. Clearly, therefore,, it was not a 
case where no one was! present on behalf 
of the appellant. On the other hand, it was 
a case where the appellant was present 
but was unwilling to argue the case and 
his prayer for adjournment was found not . 
to be bona fide. In such a case, there can 
be no manner of doubt} that the appellant 
may be deemed to have been heard with- 
in the meaning of Rule 30. This authority 
has no application to the facts of the pre- 
sent case, ` because neither the appellants, 
nor their counsel, were present on 20-12- 
1974, when the learned single Judge dis- 
missed the appeal on jmerits. In , taking 
this view, which in my opinion, is the only 
possible view in the circumstances of the 
case, I am supported |by ‘the following 
observations made by! Untwalia C. J. as 
his Lordship then was,‘ in Deo Dutta 
Singh’s case (AIR 1973: Pat 166) (supra) 
which may be reproduced with advantage 
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as kelow:— : 

“The decision of Niamatullah, J., in 
Mohamadi Hussain’s case in AIR 1937 All 
284 was not approved. It (its?) overruling 
by a Division Bench in AIR 1940 All 248 
seems to have been referred to with ap- 
proval. Thinking that the Supreme Court 
case lays down that in a case of default 
the appellate Court may dismiss an ap- 
peal for default or proceed to dispose it of 
on merits, the Full Bench of Allahabad 
Court in AER 1966 All 1 has obliterated 
the distinction between a case of non- 
appearance of the appellant or his coun- 
sel and case where he appears but for one 
reason or the other does not address the 
court. I am unable to subscribe to this 
view. My considered cpinion is that the 
decision of the Supreme Court does not in 
any way disturb the consistent line of au- 
thorities of the various High Courts given 
with reference to Order 41, Rule 17 (1) of 
the Code- that in a case of non-appearance 
of the appellant simpliciter the Court has 
no power to dispose of an appeal: on 
merits. The Supreme Court was not con- 
cerned with a case of this kind......... iis 


12. Not only that, Dass Gupta J. speak- 
ing for himself in Sukhpal Singh’s case 
(AIR 1963 SC 146) (supra) even went to 
the extent of ae 


“Tt appears to me that when a counsel 
engaged by a party refuses ta address the 
Court on behalf of bis client, itisnext to 
impossible for a client to engage another 
counsel on the spot to argue the case and 
ordinarily, impossible for the counsel thus 
engaged to address the Court then . and 
there. It is not also reasonable, in my 
opinion, to expect that a lay client should 
be able to argue his appeal. To ask the 
appellant personally, in circumstances 
like these, to argue the appeal is to ask 
for the impossible. It appears to me to be 
neither fair nor just that when a counsel 
suddenly withdraws from a case, the lay 
client should be asked to argue the appeal 
himself. Justice, in my opinion, requires 
that in such a case the client should be 


given some time—however short—to 
engage a counsel.” 
13. I have, therefore, no doubt in my 


mind that a court has no power to dis- 
miss an appeal on merits when the appel- 
lant is not present in the court either 
personally or through his counsel. The 
court can either adjourn it, or dismiss it 
fer default of appellant’s appearance. 
Where in such circumstances the court 
incidentally dismisses the - appeal on 
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merits, its order shall be deemed to be 
one passed by it under Rule 17 (1) and an 
application for its re-admission under 
Rule 19 shall be competent.: (AIR 1962 
Punj 82 (supra), (AIR 1973 Pat 166) 
(supra), and AIR 1976 Delhi 148 (supra) ). 
Furthermore, the court cannot dismiss 
such an application summarily, - but is 
bound to give reasonable opportunity to 
the appellant to establish the cause for 
his absence by producing evidence, if 

necessary. (Krishna Charan Mondal v. — 
Chinibas; Mondal, AIR 1925 Cal 269, 
Gobinda Chandra Mukerjee v. Banku 
Behari Dass, AIR 1927 Cal 888 and 
Jatindra Nath Mukerjee v. Surandhani 
Debi, AIR 1928 Cal 102). - 


14. In the instant case, admittedly no 
opportunity was afforded to the appel- 
lants to show cause as to why they or 
their counsel remained absent when the 
appeal was called for hearing. Their ap- 
plication under Rule 19, as already notic- 
ed, was dismissed in limine. This course 
was not warranted by law. The learned 
single Judge ought to have given the ap- 
pellants an opportunity of proving the 
cause. This he never did. His order, there- 
fore, stands vitiated. 


15. For the foregoing reasons, the ap- 
peal is allowed, and the order dated 14-3- 
1975 passed by the learned single Judge 
dismissing the appellants’ application - 
under Rule 19 is set aside. The case will 
now go back to him with the direction 
that he will allow the parties opportunity 
to produce evidence in the appellants’ 
aforesaid application and proceed to dis- 
Bose of the same after hearing them. i 

M. B. FAROOQI, Ag. C. J.:— I agree. 

; Appeal allowed. 
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„Bansi Lal, Appellant v. Kuldip Raj and 
others, Respondents. _ 

Civil Second Appeal No. 71 of 1976, D/- 
24-7-1980.* 

Hindu Law — Ancestral “property _ 
Alienation by father as Karta of joint 
family — Legal necessity -- Burden of 
proof required to be discharged by 
alienee. E 

A father who is the Karta ofa joint 
Hindu family can alienate the property 


*Against judgment and decree of Dist. J., 
Udhampur, D/- 2-2-1976. 
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belonging to the. joint family, including 
the share of. his sons, either for legal 
necessity, or for ` payment of his antece- 
dent debt. The burden of proving the legal 
necessity is undoubtedly on the alienee. 
Where the alienee shows that the aliena- 
tion was made for payment of an antece- 
dent debt incurred by the father, he is not 
further obliged to show that the same was 
also incurred by! him for legal necessity. 
| (Para 5) 
Similarly, after the alienee satisfies 
himself about the existence of legal neces- 
sity and pays the sale price to the alienor, 
he is not further obliged to see that the 
sum advanced by him is actually applied 
to meet the necessity, by the alienor. AIR 
1960 SC 964 and AIR 1967 SC 574, Fol- 


lowed. (Para 7) 
Cases Referred : Chronological Paras 
AIR 1967 SC 574 7 
AIR 1960 SC 964 5 


S. P. Gupta, for Appellant; J. S. Kot- 
wal, for Respondents. 

JUDGMENT :— This civil second ap- 
peal is directed| against the judgment and 
decree of District Judge, Udhampur, up- 
holding on first! appeal the judgment and 
decree of Sub Judge, Udhampur, decree- 
ing the plaintifis-respondents’ suit for de- 
claration that sale deed dated October 15, 
1965 executed by Devidayal respondent 


No. 5, now déad,infavour ofthe appel-— 


lant, pertaining to one shop situate at 


Reasi, is null and void, with the conse- 
quential relief of possession of the said 
shop. 

2. The plaintiffs- respondents, out of 
whom respondents 1 and 2 are the sons of 
Devidayal, respondent No. 3 his mother 
and respondent No. 4 his widow, brought 
a suit for declaration with consequential 
relief of possession alleging: that Devi- 
dayal was by:habit a drunkard and a 
gambler who would spend all money on 
these vices; that he had no necessity to 
alienate any property belonging to the 
joint family of, which all of them were 
members, but he still executed a sale deed 
on 15-10-1965 in respect of the suit shop in 
favour of the appellant without receiving 
any consideration; and that whatever con- 
sideration he received from the vendee he 
spent it on gambling and drinking. The 
suit was resisted by the appellant vendee 
on the ground: that the sale was for legal 
necessity as the vendor Devidayal had to 
maintain his family consisting of himself 
and the plaintiffs-respondents and had 
also to educate his sons, namely, respon- 


Bansi Lal v, Kuldip Raj 


A.I. R. 


dents 1 and 2. He also státed that part of 
the sale consideration was utilized for 
liquidating an earlier mortgage debt of 
Rs. 1,100/- as the very said shop. had been 
mortgaged by Devidayal ïn his favour for 
a sum of Rs. 1,100/- vide mortgage deed 
dated 20-10-1963. 

3. On the pleadings of the parties, a 
number of issues were raised by the trial 
Court. The parties joined the issues and 
led evidence on them. The learned Sub 
Judge on consideration jof the same de- 
creed that plaintiffs-respondents suit, 
holding the plaintiffs and Devidayal were 
members of a joint Hindu family, that the 
suit shop was ancestral | property of the 
plaintiffs, and that the: sale was vitiated 
by the fact that Devidayal being a habi- 
tual drunkard and gambler, had spent the 
entire sale proceeds on immoral pursuits. 
Without categorically holding whether or 
not any legal ae i existed, it decided 
the issue in regard to legal necessity 
against the appellant by holding that he 
had failed to prove that, he made any en- 
quiry about the existence of legal neces- 
sity before purchasing ,the suit shop. It 
further held that even if the sum of 
Rs. 1,100/- relating to mortgage debt 
which was included in the sale price was 
proved to have been paid to Devidayal at 
the time of the execution of the mortgage 
deed, yet it was not enough to discharge 
his burden and the appellant was further 
required to prove that this sum was also 
obtained by Devidayal for legal necessity. 
On appeal, the findings with regard to the 
jointness of the family and the character 
of the suit property were confirmed by 
the learned District Judge, who also held 
that even though Devidayal was compelled 
to raise money by the sale of the suit shop 
in order to maintain himself and his family 
members, yet the sale was vitiated be- 
cause the money so obtained had been 
spent by him not on the maintenance of 
the family, but on immoral pursuits like 
drinking and gambling: He further found 
that the passing of the consideration of 
Rs. 1,100/- at the time of the execution of 
the mortgage deed was not proved and 
that cnly Rs. 100/- out of the aforesaid 


‘sum were proved to have been paid by the 


appellant to Devidayal. He accordingly 
upheld the judgment:and decree of the | 
trial Court and dismissed the appeal. 

4. Mr. Gupta appearing for the appel- 
lant has not assailed the findings of the 
courts below either ‘that the plaintiffs- 
respondents and Devidayal were members 
of a joint Hindu family, or that the suit 
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shop was ancestral qua the plaintiffs. It is 
not necessary for me to deal this aspect 
- of the case. Suffice it to say that respon- 
dents Janti Devi and Chana Devi could be 
only members of the joint family, but not 
the members of the coparcenary. There 
was, therefore, no question of the suit 
shop being ancestral qua them. though 
the same was ancestral qua respondents- 
Kuldip Raj and Jagdish Raj. Itis further 
open to question whether Janti and Chana 
Devi had a right to challenge the aliena- 
tion made by Devidayal onthe ground 
that the same was not supported by legal 
necessity. 


5. Mr. Gupta has, however, contended 
that the findings recorded by the courts 
below on the issues of legal necessity of 
the debt are contrary to law. I find con- 
siderable force in this contention. ' It is 
|well settled that a father -who is the 
Karta of a joint Hindu family can alienate 
‘the property belonging to the joint family, 
including the share of his sons, either for 
legal necessity, or for payment of his 
antecedent debt.’ The burden of proving 
the legal necessity is undoubtedly on the 
alienee. Where the alienee shows that the 
alienation was made for payment of an 

‘Jantecedent debt incurred by the father, 
‘he is not further obliged to show that the 


same was also incurred by him for legal ’ 


necessity. The burden will then shift on to 
the son to show that the debt was tainted 
with immorality. This proof implies two 
things: one, that the debt was utilized for 
immoral purposes, and two, that the ali- 
enee had notice of the same. The mere 
proof that the debt was utilized for im- 
moral purposes will not be enough to 
vitiate the alienation. Law on the point 
has been authoritatively laid down by 
their Lordships in Luhar Amrit Lal Nagji 
. V. Doshi Jayantilal Jethalal, AIR 1960 SC 
964 in the following words: 


PERRA Where ancestral property has been 
alienated either undera conveyance ex- 
ecuted by the father in consideration of 
an antecedent debt, or in order to raise 
money to pay off an antecedent debt, or 
under a sale in execution of a decree for 
+ the father’s debt, the sons have to prove 
not only that the antecedent debts were 
immoral but also that the purchasers had 
notice that they were so contracted...... 


6. The sale consideration in the instant 
case consists of Rs. 3,400/-, of which 
Rs. 1,100/- were advanced by the appel- 
lant to Devidayal at the time of the ex- 
ecution of the mortgage-deed. There is no 
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doubt evidence on the record to show that 
Devidayal was a habitual drunkard and 
gambler, and that he spent this amount on 
drinking and gambling, yet there is not an 
iota of evidence to show that the appellant 
too at the time of the execution of the sale 
deed had knowledge of this fact. Obvious- 
ly, therefore, the trial Court was not right 
in holding that in order to discharge- his 
burden of proving legal necessity for the 
sale deed, the appellant had further to 
show that the mortgage debt was also in- 
curred for legal necessity. 

7. This brings me to the rest of the 
sale consideration amounting to Rs. 2,400/-. 
To justify the sale for this sum, the ap- 
pellant was required to prove either that 
legal necessity for execution of the sale 
existed, or that he had made enquiries. 
about its existence and bona fide believed 
it to exist before entering into the sale 
transaction. He was not required to prove 
both things. It is in evidence that at the 
time the sale deed was executed Devidayal 
had been dismissed from service. It is also 
in evidence that he had to support a big 
family including himself and the plain- 
tiffs-respondents, for which he had no 
ostensible means. There is also evidence 
to the effect that in order to meet the re- 
quirements of the family, Devidayal need- 
ed a minimum sum of Rs. 200/- per 
month. He had no such income and this is 
proved from the plaintiffs’ evidence itself. 
All these facts and circumstances clearly 
prove the existence of legal necessity. 
Even the District Judge has on considera- 
tion cf the evidence recorded a finding to 
this effect. To quote the learned Judge in 
his own words: 


TE It has come on record that defen- 
dant 1 was suspended and dismissed from 
service and had no means to maintain his 
family. This fact can lend substance to 
the averment that legal necessity of main- 
taining the family was there and the de- 
fendant 1 was forced by the circumstances 
to raise loans. But this suspension and 
dismissal is a culmination of an immoral 
behaviour of the defendant 1. It is on the 
record that he used to drink and gamble 
which has led to his dismissal...... 

After the appellant had satisfied himself 
about the existence of legal necessity and 
paid the sale price to Devidayal, he was 
not further obliged to see that the sum 
advanced by him was actually applied to 
meet the necessity. He could have no 
control over the actions of the vendee 
after he had paid the money to him. In 
saying so Iam only following the . law 
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laid down by their Lordships of the Sup- 


reme Court in 
ram, AIR 1967 


dhakrishnadas v. Kalu- 
>C 574 wherein it was held: 


Sands What the alienee has to establish 


is the necessity 
establishes that 
ed to establish 
nished by him 


for the transaction. If he 
then he cannot be expect- 
ow the consideration fur- 
as. applied by the alienor. 


Collector, Land Acquisition v. Ali Mohd. Bhat 


The reason for this, as has been stated by 
the Privy Council in some other cases, is 
that the alienee jean, rarely have the means: 
of controlling and directing the actual ap- 
plication of money paid or advanced by 
him unless he. enters into the manage- 
ments himself..!...” 

The District Judge was, therefore, clearly: 
wrong in setting aside the sale on the. 
ground that the sale price was spent by 
Devidayal on immoral pursuits. His find- 
ing that a sum of Rs. 100/- only out of a 
total sum of Rs. 1 ,100/- was paid to Devi- 
dayal at the time of the execution of the 
mortgage deed is also perverse. He has 
based his. finding’ on the oral testimony 
of a marginal witness while ignoring the 
endorsement of the Sub Beattie to the 
contrary. 


8. It is, therefore, manifest that both 
the courts below have taken a wrong view 
of the facts as well as law and their judg- 
nents cannot be allowed to survive. The 
appeal is accordingly allowed, the judg- 
ments and decrees of the courts below are 
set aside, and ithe plaintiffs-respondents” 
suit is dismissed. In the circumstances of 
the case, the parties are left to bear their 
cwn costs throughout. 


| 
{ 
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` Appeal allowed. 


A.LE. 


deemed to adept the reasoning given by 
the Collector, where he approves the 
tentative award. Where! he does not pro- 
pose to approve the tentative award, he 
must give his reasons! which must be 
based upon the objective assessment or 
the available evidence. He cannot depart 
from the recommendations made by the 
Collector in the tentative award without 


assigning any reasons. ca 
aie: 3) 


(B) J. & K. Land Acquisition Act (10 of 
1990: Smvt.),. Ss. 11 (3), 26 — Final award’ 
as approved by Revenue Minister — Not 
binding on court though it may bind. the 
Collector — Recommendations by Collec- 
tor representing nearest approximation to 
market value — Court is justified in pre- 





ferring the Iatter — No infraction of 
S. 11 (3). l (Para 3) 
A. K. Malik, Advocate-General, for 


Appellant; Z. A. Shah, for Respondents. 


JUDGMENT :— The sole point urged 
on behalf of the State at the time of hear- 
ing. of his appeal was jthat the learned 
Addl. District Judge should not have pre- 
ferred’ the rates proposed in the tentative 

award over the rates approved by the Rev- 
enue Minister. In order to appreciate this 
contention, it will be necessary to give a 
few facts. The Government acquired land 
for storage tank commonly known as 
‘Arzan Gurzon’ at Chari-Sharief. The land 
so acquired included the'land belonging 
to the respondents. The Collector prepar- 





- ed a tenatative award | and proposed the 


rates for the different kinds ‘of ‘Tand as 
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Collector, L 
v. Ali Mohd. 
dénts. 


d Acquisition, Appellant 
hat and others, Respon- 


Civil First Appen No. 68 of 1977, D/- 


7-10-1980. 


' (A) J; & K. Land Acquisition Act (10 of 


1990 Smvt.), S 
by Collector 
enue Minister 


L 


11 (3) — Tentative award 
Departure from — Rev- 
must make a speaking order. 


In view of S. 11 (3), the Revenue Minis- 
ter should make a speaking order after 


ealling in f 
Consideration 
There can be 


her evidence, if necessary. 
implies application of mind. 
no disclosure of mind, un- 





less the action is supported by reasons 


and logic. The Revenue Minister 


will be 
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under:— | 

- Abi Awal Rs. 800/- per kanal 
Maidani Rs. 700/- ~do- 

_ Labroo o Rs. za -do- 
Uncultivated : i 
land: ace Rs. 450/- ~do-. 

The Gea went, to the Divi- 


sional. Commissioner, Kashmir, for its on- 
ward transmission to the Revenue Minis- 

ter. The Divisional ¡Commissioner sent 
back the proposal and {asked the Collector 
to reconsider the rates in respect of 
Labroo and uncultivated land.. The Col- 
lector revised the’ rates' for Labroo and 





vi 


uncultivated land and fixed them, as : 


under:— i 


Labroo rat Rs. 500/- per kanal 


Uncultivated land .'. Rs. 400/- -do- 
With this modification the reeommenda- 
tion finally went to the Revenue Minister. 
The Revenue Minister révised the rates & as 
under:— . 1 


å 
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Abi Awal . Rs. 588.20 per kanal 
Maidani ... Rs. 540.00 -do- 
Labroo ... Rs. 307.23 -do- 
Uncultivated . 

land. . Rs. 354.60 -do- 


Eventually the Collector passed an 
award assessing compensation on the basis 
of the rates as approved by the Revenue 
Minister. The respondents asked for a ref- 
erence under S. 18 of the Land Acquisi- 
tion Act. The matter came up before the 
Addl. District Judge, Srinagar. He has 
found that the rates proposed by the Col- 
lector in the tentative award were based 
upon objective consideration of the evi- 
dence and represented a nearest approxi- 
mation to the market rates than those ap- 
proved by the Revenue Minister which 
were arbitrary and based on no evidence, 
On this finding he passed the award ac- 
cordingly. The State has appealed. 

2. The argument of the learned counsel 
for the State is that the learned Addl 
District Judge was not justified in throw- 
ing aboard the opinion of the Revenue 
Minister revising the rates. He urged that 
the Revenue Minister was not required by 
law to give any reasons. The powers exer- 
cisable by him in relation to revision of 
rates were administrative in nature. His 
opinion had an over-riding effect on the 


opinion expressed by the Collector in the” 


tentative award and the same could not 
be excluded on the ground that it was not 
supported by reasons. For this, he relied 
upon S. 11 of the Land Acquisition Act. 
S. 11 of the Land Acquisition Act in so 
far as relevant reads thus:— 


“Enquiry and award by the Collector: 

(1) On the day so fixed or any other 
day to which the enquiry has been 
adjourned, the Collector shall proceed to 
enquire into the pees (if any,) 


(a) Any person interested: has stated 
pursuant to a notice given under S. 9 to 
the measurements made under S. 8 and 
into the value of the land at the date of 
the publication of the notification under 
sub-sec. (1) of S. 4 and into the respec- 
tive interest of the persons claiming the 
compensation. 

(b) The head of the department or his 
nominee has stated pursuant to a notice 
given under Section 9-A and shall tenta- 
tively assess the compensation which in 
his opinion should be allowed Fc the 
land. 

(2) Where the amount of dnp 
tentatively assessed under sub-sec. (1) ex- 
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_ Govt. 
by notification) the Collector shall refer 
the record of the case along with the state- 
ment of the tentative assessment of com- 
pensation for approval of the Revenue 
Minister or an office specially empowered 
by him in this behalf. 


(3) In a case referred by the Collector 
under sub-s. (2) the Revenue Minister or 
an officer empowered by him in this behalf 
shall, after considering the report of the 
Collector and after making such ‘further 
inquiry as may be necessary, determine 
the proper value of the property to be ac- 
quired and communicate it to the Collec- 
tor and the value so determined shall 
form the basis of compesation to be allow- 
ed for the land.” 

3. The words “after considering the 
report of the Collector and after making 
such further enquiry as may be neces- 
sary”. occurring in sub-sec. (3) of S. 11, 
are full of meaning. They unmistakably 
suggest that the Revenue Minister should 
make a speaking order after calling in 
further evidence, if necessary. Considera- 
tion implies. application of mind. There 
can be no application of mind unless the 
mind is disclosed. There can be no dis- 
closure of mind, unless the action is sup- 
ported by reasons and logic. The Revenue 
Minister will be deemed to adopt the rea- 
soning given by the Collector where he 
appreves the tentative award. Where he 
does not propose to approve the tentative 
award, he must give his reasons which 
must be based upon the objective assess- 
ment or the available evidence. Therefore 
we are-not’ inclined to agree with the 
learned counsel for the State that the Rev- 
enue Minister will be competent to de- 
part from the recommendations made by 
the Collector in the tentative award, with- 
out assigning any reasons. In any event, 
the opinion of the Revenue Minister 
would not bind the court though it may 
bind the Collector. The court is required 
to see if the award made by the Collector 
is a nearest approximation to- the market 
value. In the present case, the learned 
Addl District Judge has found that the 
rates proposed by the Collector in the 
tentative award represented a nearest ap- 
proximation to the market value and not 
so the rates allowed by him in the final 
award though such rates were approved 
by the Revenue Minister. On this finding 
he. has preferred, the rates proposed in the 


~ tentative award over those allowed in the 


final award. He cannot be said to have 
committed any impropriety much less any 
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infraction of sub-sec, (3) of S. 11 of the 
Land Acquisition Act in fact the learned 
Addl. District Judge has been more than 
fair to the State, On the oral and docu- 
mental evidence produced by the respon- 
dents before hin, the rates should have 
-been slightly higher. Accordingly the 
argument of the‘learned counsel for the 
State is completely misconceived and can- 
‘not be allowed ‘to prevail. 

4. The result is that this appeal fails 
and is dismissed; accordingly but without 
any order as to costs. 

i Appeal dismissed. 
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DR. A. jS. ANAND AND 
G. M. MIR. JJ. 


Sain Dass, 


Petitioner v. Controller 
‘General, Jammu (Director Food and 
Supplies) and another, Respondents: 





Writ Petn. No. 166 of 1978, D/- 12-9- 
' 1980. 

(A) J. and K. Hoarding and Prof- 
‘iteering Ordinance (2000 S.), Preamble — 
Expression “Emergency” — Meaning. 


. The word “emergency” used in the 
preamble as also in. sub-clause (4) of 
Clause (1) is [referable only to the 
emergency created by the class or com- 
munity to which the Ordinance relates 
and has reference te the articles which 
are covered under its definition and the 
‘conditions created by the dealers of 
those articles in not making available 
the articles to, the consumers at re- 
asonable prices. “Emergency” has noth- 
ing to do with the existence or other- 
‚wise of the World War-II because if 
‘it has so, the ‘language of the preamble 
would have been different. The out- 
break of war'does affect the economy 
of a nation but that alone is not the 
touchstone for testing the vires of 
‘emergency’ legislation. The promulga- 
tion and the continuance of a state of 
emergency, ina . particular State. is a 
' political decision and a matter exclu- 
sively for the subjective satisfaction of 
- the Government of that State alone. It 
-is not a subject matter for judicial 
scrutiny unless of course it is shown to 
-be mala. -fidei or based on extraneous 
consideration. ' An emergency once de- 
: clared by a .proclamation would con- 
tinue to be in force until another pro- 
clamation is made to bring it-to.an end, 


‘AY/BY/A126/81/JDD “5 $o 


change in the 
had necessitated 


irrespective of the 
circumstances which 


the promulagation of émergency. The 
Ordinance was promulgated to check 
the price inflation and make various 


articles available to the consumers at 
reasonable rates. By no stretch of im- 
agination, can it be said that the evil 
of hoarding and profiteering 
ceased to exist. On the contrary, it is 
on the increase. Thus :- the object for 
which the ordinance was promulgated 
continues to be as valid today 
at the time when it was promulgated 
and it is a fallacy to | urge that the 
emergency which was: the occgsion for 
the promulgation of the Ordingnce has 
expired by efflux of time. The Ordi- 
nance making authority had left it to 
the discretion of the. Governmehit to de- 
clare the end of the emergenéy by an 
order in writing and until so ‘declared, 
the Ordinance cannot/ lose its validity 
for it is a permanent law validly pro- 
mulgated. AIR 1960 SC 1 and AIR 
1969 J&K 5 (FB), Foll. (Para 5) 


(B) J. and K. Hoarding and Prof- 
iteering Ordinance (2000S.), Pre. and 
J.&K. Constitution (1996 S.), S. 5 and 
J. & K. General Clauses Act (20 of 
1977), Section 6 (b) — Repeal of S. 5 
of Constitution — Effect on the Hoard- 


ing and Profiteering Ordinance enacted 


under Section 5 of Constitution -— 
Ordinance would remain unaffected by 
virtue of Section 6 (b) of General 
Clauses Act. AIR 1960 SC 1 and AIR 
1969 J&K 5 (FB), Foll. (Para 8) 


(C) Central Laws 
Jammu and Kashmir), Act (1968), Sec- 
tion 5 and Essential Commodities Act 
(1955), Section 16 (b) and J. and K. 
Hoarding and Profiteering Ordinance 
(2000 Svt.), Clause 2 (a) — Notification 
of State Government to regulate prices 
of commodities covered by Essential 
Commodities Act — Notification issued 
after extension of Essential Commo- 
dities Act to State of Jammu and Kash- 
mir — Notification would be invalid. 

; i ~ (Para 15) 

Cases Referred: Chronological Paras 
AIR 1969 J&K 5: 1969 Cri LJ 67 (FB) 
6, 9 

AIR 1960 sc 1% 1960 Cri LJ 126 5.7 


L.. K.- Sharma and: P. P. Rao,’ for 
Petitioner; S. D. Sharma” and A. K ` 


“Malik; for Respondents, 


A.L R, 


has . 


as it was 


(Extension to 


k] 
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Dr, ANAND, J.:— Petitioner, a Hal- 
wai by . profession, aggrieved by the 
notification dated 10-10-1978, issued by 
the Ist respondent under clause 3 (1) 
(c) of the J. and K. Hoarding and Prof- 
iteering Ordinance, 2000 (hereinafter re- 
ferred to as ‘the Ordinance’) fixing the 
sale price of some sweetmeats, has 
challenged the vires of the said Ordi- 
nance, inter alia, on the grounds; (1) 
that thé ‘emergency’ which had neces- 
sitated its promulgation in the year 
1943, having come to an end by the 
cessation of World War-II in 1946, the 
Ordinance does not survive, (2) that the 
failure ;of the Government to pass an 
order Under sub-clause (4) of clause 1 
of the Ordinance cannot by itself ex- 
tend the life of the Ordinance beyond 
the period of the said “emergency”: (3) 
that the Ordinance has lapsed after the 
enforcement of the Jammu and Kash- 
mir Constitution, 1956. which express- 
ly repealed the Constitution of 1996, 
under Section 5 of which,. the Ordinance 
was issued in Samvat 2000; and (4) 
that the Essential Commodities Act 
1955 (for brevity. ‘the Act’), having 
been extended to the State by virtue of 
Central Laws (Extension to Jammu and 
Kashmir) Act No. 25, 1968, the Ordi- 
nance stands revealed by force of Sec- 
tion 16 of the Act. That apart, validity 
of Clause 3 of the Ordinance is chal- 
lenged on the ground that it suffers 
from the vice of excessive delegation 
and is ultra vires the Constitution for 
want of necessary guidelines and con- 
fers arbitrary powers on the Controller 
General to fix the prices of various 
commodities. 

2. The petitioner’s further grievance 
is that the lst respondent, purporting 


to act under Clause 3 (1) (c) of the 
Ordinance fixed the prices without 
addressing himself to the price index 


of various components which are used 
in preparation of those articles and 
the prices fixed bear no relation to the 
cost of production and normal market 
rates of various components. That this 
arbitrary fixation of prices has caused 
great loss to the petitioner thereby in- 
fringing his fundamental right to carry 
on his trade and profession in asmuch- 
as he he being unreasonably compelled 
to sell his ‘products at a loss. 

3. In their reply affidavits the re- 
spondents have denied ‘that the Ordi- 
nance is either a spent un -force or 
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has. been repealed by the Essential 
Commodities Act, 1955. It is further 
maintained that Clause 3 of the Ordi- 
nance does not suffer from the alleged 
vice of excessive delegation. 

4. Elaborating on the first three 
points, Mr. P. P. Rao, appearing for the 
petitioner, contended that the occasion 
for promulgating the Ordinance was 
the State of emergency arising out of 
World War-O and therefore its life 
could not be extended beyond the 
period of that State of emergency 
which necessitated its promulgation and 
as such the Ordinance did not survive, 
for the life of this legislation is con- 
terminous with that of the State of 
emergency which was the occasion for 
its promulgation. The failure of the 
Government to perform its duty under 
Clause 1 (4) of the Ordinance, cannot 
extend the life of the Ordinance. Fur- 
ther, the Constitution Act of 1966, hav- 
ing been repealed by the Constitution 
of 1956, the Ordinance does not sur- 
vive as Section 5 of the Constitution 
Act of 1996, under which it was issued, 
stands repealed. 

5. These arguments are, however, 
not well founded, for the word “emer- 
gency” existing in the Ordinance does 
not refer to the World War-II and -as 
such for its continuance it is not depen- 
dent upon the continuation of the 
World War-II. The preamble of the 
Ordinance reads :— : 

“Preamble. — Whereas an emergency 
has arisen which makes it necessary to 
provide for the prevention of hoard- 
ing and profiteering: 

Now, therefore, under Section 5 of 
the Jammu and Kashmir Constitution 
Act. 1996, we are pleased to make and 
promulgate the following Ordinance;” 
Clause 1 (4) then provides: a 

“(4) It shall cease to be law from 
such date the Government may by. 
order, declare to be the end of emer- 
gency which was the occasion of its 
promulgation.” 


The word “emergency” used in the 
preamble as also in sub-clause (4) of 
Clause 1 is, in our opinion, referable 
only to the emergency created by the 
class or community to which the Or- 
dinance relates and has reference to the 
articles which are-covered under its de- 


-finition and- the conditions created by 
. the dealers of those 


articles in not 
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making available the articles to the 
consumers at, reasonable prices. 
“Emergency” has nothing to do with 
the existence or otherwise of the world 
;War-II because | if it has so, the 
language of the! preamble would have 
been different. The out-break of war 
does affect the ‘economy of a nation 
but that alone is not the touchstone 
for testing the vires of ‘emergency’ le- 
gislation. The promulgation and the 
continuance of a state of emergency, 
in a particular State, is a political de- 
cision and a matter exclusively for the 
subjective satisfaction of the Gov- 
ernment of that: State alone. It is not 
a subject matter for judicial scrutiny, 
unless of course it is shown to be 
mala fide or based on extraneous con- 
sideration. An emergency one de- 
clared by a proclamation would con- 
tinue to be in! force until another 
proclamation is |made to bring it to an 
end, irrespective) of the change in the 
circumstances which had necessitated 
the promulagation of emergency. The 
Ordinance was! promulgated to check 
the price inflation and make various 
articles available to the consumers at 
reasonable rates. By no stretch of 
imagination, can it be said that the 
evil of hoarding and profiteering has 
ceased to exist.; On the contrary, it is 
on the increase., Thus, the object for 
which the Ordinance was promulgated 
continues tobe as valid today asit was 
at the time when it was promulgated 
and it is a fallacy to urge that the 
emergency which was the occasion for 
the promulgation of the Ordinance has 
expired by efflux of time. The Ordi- 
mance making authority had left it to 
the discretion of the Government to 
declare the end; of the emergency by an 
order in writing and until so declared, 
the Ordinance | cannot lose its validity 
for it is a permanent law validly pro- 
mulgated. A challenge similar to the 
one raised by | Mr. Rao was urged, to 
question the constitutionality of Jammu 
and Kashmir Enemy Agents Ordinance, 
2005, which had been promulgated in 
the wake of the disturbances of 1947 
in Rehman Shagoo v. State of Jammu 
and Kashmir, AIR 1960 SC 1. Their 
Lordships repelling the arguments ob- 
served : 

*(12) It is argued that the conditions 


in the State have changed considerably 
since 1949 and therefore the Ordinance 





`~ 
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must be held to have lapsed. It is 
enough to say that there is nothing in 
this connection, even . assuming that 
conditions in the State .are not now 
exactly the same as they were in 1949. 
The Ordinance was a permanent piece 
of legislation. It is true that it came 
into existence because of an emergency, 
but that was only the occasion for pass- 
ing the Ordinance. he Ordinance, 
however, tries to reach an evil of deep- 
er roots, and evil which cannot be 
said to have ceased to lexist, viz. sub- 
version of the Government established 
by law in the State in conjunction 
with the enemies of the State. Being a 
permanent law, it can only be brought 
to an end by means of 'repeal by com- 
petent authority. It is not the case of 


the appellants that the Ordinance has 
been repealed by any ‘competent au- 
thority. It must therefore be held 


to be in force till such repeal even if 
the conditions now are | assumed not to 
be exactly the same aS in 1949. This 
contention therefore also fails.” 


6. A Full Bench of this Court in 
Rattan Lal v. State, AIR 1969 J&K 5, 


‘while considering the vires of Essential 


Supplies (Temporary Powers) Ordi- 
nance, 2003 (since repealed under §S. 16 
of the Essential Commodities Act, 1955) 
repelled the argument tħat since 
that Ordinance of 2003' had been pro- 
mulgated by His Highness for a limited 
period, it spent its force after that 
period was over. In the preamble of 
the said Ordinance it was provided 
that it was for a “limited period that 
the Ordinance was being promulgated. 
What was that limited period was, how- 
ever, not defined in the Ordinance. 
Their Lordships held! that the Ordi- 
nance had been promulgated “by His 
Highness’ under his | inherent auth- 
ority, as contained in Section 5 and had 
the force of law, unless repealed by 
any competent authority, which would 
be either His Highness! himself or the 
State legislature under the new Con- 
stitution of the State.” Both these 
judgments are a complete answer to the 
first two grounds of attack, as urged by 
Mr. Rao. i 

7. Even the next ground of attack 
namely; that the Ordinance had lapsed 
after the enforcement of Jammu and 
Kashmir Constitution Act, 1956, need 
not detain us because; this point also 
stands concluded by the aforesaid two 


y 
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judgments. In Rehman Shagoo’s case 
(AIR 1960 SC 1) (supra) repelling -a 
similar argument it was opined as fol- 
lows :— 6 j 

(11) The contention is -that as S. 5 
of the Constitution Act was repealed on 
November 17, 1951 the Ordinance 
which ` is stated to have been passed 
under the Section also came to an end. 
It is enough to say that there is no 
force in this argument. Clause (h) 
of Section 6 of the Jammu and Kash- 


mir General Clauses Act No. XX of 
Smvt. 1977 clearly saves the Ordi- 
nance. It is as follows :— 


“Where this Act, or any Act made 
after the commencement of this Act, 
repeals any enactment hitherto made 


or hereafter to be made, then unless a 


different intention appears the repeal 
shall not...... 


(b) affect the previous operation of 
any enactment so repealed or anything 
-duly done or suffered thereunder: 

It will be clear that the promulgation 
of the Ordinance wasa ‘thing duly 
done’ under Section 5 of the Constitu- 
tion Act and the repeal of Section 5 
of the Constitution Act would thus 
leave the Ordinance which was pro- 


mulgated thereunder entirely unaffect-. 


ed. The repeal of Section 5 can only 
mean the withdrawal of that legisla- 
tive power on and from the date of 
repeal. Anything done while the power 
subsisted cannot be affected by such 
repeal. A law enacted under a Con- 
stitution Act does not lose its vitality 
and would continue even though 
there may be repeal of parts of the 
Constitution Act under which it was 
enacted so long as the law is not in- 
consistent with the Constitution Act 
as it emerges after the amendment and 
repeal of certain provisions thereof. It 
dervies its binding force from the fact 
that it was within the competence of 
the legislature when it was passed and 
being permanent would continue till 
amended or repealed under the amend- 
ed Constitution Act. We are therefore 
of opinion that the Ordinance did not 
come to an end on the repeal of S. 5 
of the Constitution Act and remained a 
valid piece of legislation in view of 
Section 6 (b) of the Jammu’ and Kash- 
mir General Clauses Act.” 


8. The promulgation of the Or- 
dinance was “a thing duly done” under 


observed that; 


‘though the 


Sec. 5 of the Constitution Act and the 
repeal of Sec. 5 of: the Constitution 
Act, 1969- would thus . leave the Or- 
dinance entirely . unaffected by virtue 
of CL 6 (b) of the General Clauses Act. 


The repeal of Section 5 can only 
mean the withdrawal of those le 
gislative powers and anything done 


while those’ powers subsisted cannot 
be. effected by such repeal. 

9. Again, in Rattan Lal’s case (AIR 
1969 J&K. 5) (supra) the Full Bench 
‘if His Highness issued 
any Ordinance, it had the force of law 
as if it had been passed by the Legis- 
lature of the State and no Court or 
authority could question its. legality or 
validity.” They went on to State “such 
an Ordinance had.the force of law un- 
less; repealed by any competent au- 
thority.” Thus, it follows that the com- 
ing into forće of Jammu and Kashmir 
Constitution, 1956 does not repeal 
the Ordinance which remains valid till 
repealed under clause 1 (4) of the 
Ordinance. The Ordinance having not 
been repealed so far is a valid piece of 
legislation and does not suffer from any 
vice of unconstitutionality as urged by 
Mr. Rao. The arguments of Mr. Rao 
are, therefore, untenable. 

10. Coming now to the question 
whether the Essential Commodities Act, 
1955 (for brevity, ‘the Act’) repealed the 


Ordinance as is urged by Mr. Rao. To ' 


resolve this controversy, it is necessary 
to look into the scope of both the 
enactments, 

11. The Act was extended to the 
State of Jammu and Kashmir along 
with many other Central Acts by Act 
No. 25, Central Laws (Extension to 
Jammu and Kashmir) Act, 1968. Al- 
Act itself repeals the cor- 
responding laws enforced in the State, 
a provision was made in the Central 
Laws (Extension to Jammu and Kash- 
mir) Act, 1968, in Section 5 of that Act. 
Section 5 provides: 

“If immediately before commence- 
ment of this Act, there in force in the 
State of Jammu and Kashmir any law 


corresponding to any Act extending to . 


that State, that law shall save as other- 
wise expressly provided in this Act 
stand repealed on such commence- 
ment.” i 
The object of this general provision 
was to see, that irrespective of the ab- 
sence of repealing - clause in a parti- 
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cular enactment, extended by the said 
Act, the parallel: enactment already in 
force in the State of Jammu and Kash- 
mir would stand repealed. Even by 
this general provision, any legislation 
dealing with matters covered under the 
Essential Commodities Act, 1955. would 
stand repealed. Thus, even if there was 
no repealing clause in the Essential 
Commodities Act, the provisions of the 
Ordinance in so, far as it attempts to 
control or authorise the supply and 
distribution of or trade and commerce 
in, any essential commodity, would 
stand repealed by force of Section 5 of 
the Extending Act of 1968. However, 
Section 16 of the Act is very emphatic 
and repeals any! corresponding law on 
the subject covered by the Essential 
Commodities Act, Sub-section (b) of 
Section 16 of the Act read as under :— 


'(b) any other! law in force in any 
State immediately before the com- 
mencement of this Act in so far as 
such law controls or authorises the con- 
trol of the production, supply and dis- 
tribution of, and! trade and commerce 
in, any essential . commodity.” 


Under the impugned Ordinance, the 





State Government either itself or 
through its agency such as the Con- 
troller General; regulates trade and 


commerce in various articles. Those ac- 
tions would be | without jurisdiction if 
the matter is covered by the Essential 
Commodities Act, 1955. The Ordinance, 
so far as it endeavours to control the 
supply, distribution or trade and com- 
merce in, any, essential commodity, 
must stand repealed by operation of 
Section 16 of the Act. The only ques- 
tion which, therefore, now remains to 
be determined,| is the extent of the 
repeal of the Ordinance. 

12. Sub-clause (a) of clause 2 of 
the Ordinance . contains the definition 
of Articles, the ‘hoarding and profiteer- 
ing of which is sought to be prevented 
under the Ordinance. That clause reads 
as under: i 

(a) “article”! includes any article 
or thing, except foodgrains, which has 
not, by notification in the Government 
Gazette, been declared by the Gov- 
ernment to be an article or thing to 
which this Ordinance does not apply.” 

13. A plain reading of the clause 
shows that it excludes only foodgrains 
and embraces every other item which 





can be held to be an ‘article. Food 
stuff is specifically covered by Sec- 
tion 2 (a) (v) of the Act. It is not dis- 


puted that sweetmeats, ‘the prices of 
which the Controller General sought to 
regulate under tthe Ordinance would be 
covered under the definition of Food 
stuff, as contained in Section 2 (a) (v) 
of the Act. The Ordinance, therefore, 
though a valid piece of legislation, would 
have no application, whatsoever, in view 
of the extension of the Essential Com- 
modities Act, 1955 to the State to any 
kind of food stuff including edible oil 
seeds, oils and other articles declared 
to be essential commodities, under the 
Act. { 

14, Thus, it is obvious that any 
order passed, or notification issued by 
the State Government itself or through 
the Controller General to regulate the 
prices or trade in these items under the 
Ordinance is without jurisdiction. Such 
a notification or order could be made 
only under Section 3 of: the Essential 
Commodities Act, 1955. : Therefore, the 
Ordinance to the extent it empowers the 
Controller General to regulate the trade 
and commerce in or supply, distribu- 
tion or production of any commodity, 
covered by the Essentia Commodities 
Act, 1955, would stand repealed to that 
extent by the Act and any action taken 
under the Ordinance in respect of such 
matters as are covered under the Act, 
after the coming into force of the Act, 
would be an action taken under a re- 
pealed provision of law, and as such 
invalid and without jurisdiction. The No- 
tification issued by the Controller Gen- 
eral, fixing the prices: of sweetmeats, 
therefore, is an act without jurisdiction 
and in that view of the matter Notifica- 
tion No. 71008/S dated ;10-10-1978 can- 
not be sustained and must be quashed. 

15. In the view that' we have taken 
that the impugned Notification is invalid 
and without jurisdiction, having been 
issued under a repealed!law, we do not 
deem it necessary to determine in this 
case whether or not clause 3 of the 
Ordinance is ultra vires the Constitu- 
tion and suffers from the vice of arbi- 
trariness as urged by Mr. Rao. 

16. As a result of the aforesaid dis- 
cussion, Notification No: 71008/S dated 
10-10-1978 is hereby quashed. It shall, 
however, be open to the State Govt. to 
make an order under Section 3 of the 
Act, which is wide enough to cover the 
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subjects covered by the Notification 
and fix the prices ete. of the various 
articles. It is admitted that the Central 
Government has already delegated 
powers to issue such orders to the State 
Government under Section 5 of the Act 
and therefore it'is for the State Gov- 
ernment now to act and proceed under 
the Essential Commodities Act, 1955, if 
so advised. 


17. Since the points argued were 
fairly debatable, we leave the parties 
to bear their own costs. 


G. M. MIR, J.:— I agree. 
Order accordingly. 


AIR 1981 JAMMU AND KASHMIR 45 
I. K. KOTWAL, J. 
Surrinder Mohan, Petitioner v. 
Dharam Chand and others, Respondents. 
Civil Revn. Petn. No. 111 of 1974, 
D/- 26-5-1980.* l 


J. & K. Houses and Shops Rent Con- 
trol Act (34 of 1966), Section 8 (1) (e) 
(f) and Sch. A (as amended by Act 21 of 
1972) — Application for fixation of fair 
rent of a shop constructed after last 
day of Chet. 2005 pending — Schedule 
A amended and made applicable to shop 
in question — Fixation under cl. (f) of 
Section 8 (1) and not under Sch. A, whe- 
ther proper, 


Where the tenant’s application for 
fixation of fair rent of a shop construct- 
ed after last day of Chet. 2005 was 
pending before the Rent Controller and 
Sch. A of the Act was amended and its 
application was extended to a shop con- 
structed after last day of Chet. 2005, 
the Rent Controller would be justified 
in fixing the fair rent under cl. (f) of 
Section 8 (1) and not under Sch. A in 
spite of extension of applicability of the 
Sch. to the house in question. (Para 8) 


Opening words of cl. (f) leave no 
room for doubt that where a house or 
shop has been constructed . wholly or 
substantially after the last day of Chet, 
2005 its fair rent shall not be fixed in 
accordance with the procedure laid 


*Against order of Dist. J., Jammu, D/- 
10-10-1974, 
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down in Sch. A, but according to the 
one laid down in clause . itself. This 
inference is further fortified by open- 
ing words of cL (e) of S. 8 (1). 


‘(Para 8) |! 


Cases Referred: Chronological Paras | 


1970 J & K LR 54 2, 3 
AIR 1967 All 214: 1963 All LJ 185 (FB) 

i 5 
AIR 1961 SC 1596 5 


I. D. Grover and A. K. Sawhney, for 
Petitioner; R. P. Sethi, for Respondents. 


ORDER :— This revision petition 
arises in the following circumstances : 


The petitioner acquired a shop from 
the first respondent on a monthly rent 


of Rs. 30/- by virtue of a rent deed 
executed on 10-1-1961. This rent was 
enhanced to Rs. 50/- per month vide 


another rent deed dated 13-1-1964, and 
finally to Rs. 80/- per month vide rent 
deed dated 1-9-1966. He made an ap- 
plication against the first respondent for 
fixation of fair rent before Rent Con- 
troller, Jammu. During the pendency 
of this application, the shop on family 
partition fell to the share of the second 
respondent who too was made a party 
to it. In the application urged that the 
rent was highly exorbitant and every 
time its enhancement was preceded by 
a notice for ejectment. The case of the 
respondent on the other hand was that 
the rent was enhanced not under any 
threat or coercion but by mutual agree- 
ment of the parties, as the respondent 
had to spend huge amounts, time and 
again, on effecting improvements to the 
shop at the behest of the petitioner. It 
was further pleaded that considering 
the business activity in the area (Link 
Road, Jammu) where the shop was 
situated Rs. -80/- per month was quite 
a reasonable rent. 


2. The shop having been admittedly 
constructed after the last day of Chet 
2005 Bk, the Rent Controller, on con- 
sideration ‘of the evidence led by the 
parties, fixed the fair rent at Rs. 70/- 
per month under Cl. (f) of Section 8 
of J. and K. Houses and Shops Rent 
Control Act, 1966, hereinafter the Act, 
vide his order dated 10-1-1974. Both 
the parties feeling dissatisfied with the 
aforesaid order, challenged the same by 
way of cross-appeals in the court of 
District Judge, Jammu. Before the Dis- 
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trici Judge it was contended on behalf 
of the petitioner that Schedule A to 
the Act having jbeen amended during 
the pendency ofi these proceedings vide 
Act No. 21 of 1972 and the words and 
figures “31st December 1964” substitut- 
ed for the words and figures “ist Bai- 
sakh 1998” in Cl. (b) of Para 1 of the 
Schedule. fair rent of the shop had to 
be fixed under Schedule A and not 
under Cl. (f) ofi Section 8, as had been 
done by the Rent Controller. This con- 
tention did not find favour with the Dis- 
trict Judge, asjin his opinion, the 
amending Act jwas not retroactive in 
operation and had, therefore, no ap- 
plication to pending proceedings. For 
holding so, hel drew support from a 
Division Bench judgment of this Court 
in Mulak Raj vi Kapoor Chand, 1970 
J & K LR 54 and on reappraisal of the 
evidence recorded by the Rent Control- 
ler vide his order dated 10-10-1974 held 
that Rs. 80/- per month was the fair 
rent which had, on the pleadings of the 
parties to be determined in accordance 
with the mode provided in Clause (f) of 
Section 8. It is this order which has 
been assailed in this revision petition. 





3. This petition came up for argu- 
ments before me even earlier. At that 
time it was carivassed on behalf of the 
petitioner that amending Act No. 21 of 
1972 was retrospective in its applica- 
tion and that:the view taken by this 
court in Mulakraj’s case (supra) needed 
re-consideration I formulated a ques- 
tion tis amending Act No. 21 of 1972 
retrospective in its operation’? and re- 
ferred the same to a larger Bench. A 
Full Bench was constituted to answer 
the same. Before the Full Bench, how- 
ever, it was conceded by the counsel 
for the petitioner that the amending 
Act was not retrospective but was only 
prospective in operation. Consequently, 
the Full Bench returned the question 
un-answered vide its order dated 27-2- 
1980. I had, therefore, to pick up the 
threads where IT had left them at the 
time of making the reference. I have 
heard the learned counsel for the par- 
ties once again. 


4. It is common ground that the shop 
in question was not in existence on Ist 
Baisakh 1998, but was constructed some 
time after the last day of Chet 2005 
and was also in possession of a tenant 
during the period of twelve months 
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preceding 31-12-1964. Mr. Grover’s con- 
tention is that while the. petitioner’s ap- 
plication for fixation of fair rent was 
pending before the Rent Controller, 
Schedule A to the Act was amended and 
its application was extended to a shop 
constructed after ist Baisakh 1998 which 
fetched rent during the period of twelve 
months prior to 31-12-1964, creating a 
new right in favour of its landlord and 
tenant to get its fair rent fixed by 
treating the rent payable for it during 
the said period of twelve months as its 
basic rent. The Rent Controller and the 
District Judge, argued the learned coun- 
sel, were bound to take notice of the 
subsequent legislation [and give relief 
to the parties in accordance therewith. 
He has, however, frankly conceded that 
in case Schedule A is held not apnlic- 
able to the instant case, the petitioner 
is clearly out of court. Mr. Sethi’s 
contention in reply is twofold. In the 
first place the amending Act, according 
to the learned counsel, | being admitted- 
ly prospective in its operation, it could 
have no application to pending cases. In 
the alternative, even if it governed the 
pending cases as well, still the shop 
having been constructéd after the last 
day of Chet 2005, its fair rent could be 
determined only under the provision of 
Cl. (f) of Secttion 8 and not under 
Schedule A. Two questions which pre- 
cisely fall for determination are: one, 
whether the provisions, of Act No. 21 
of 1972 are applicable to pending cases, 
and two, in case these are applicable, 
whether the fair rent!'of the shop is 
still to be fixed in terms of Cl. (f) of 
Section 8 when admittedly it has been 
constructed after the last day of Chet 
2005. 


5. Ordinarily, Courts will give relief 
to the parties in accordance with their 
rights as they stood crystallized on the 
day of the filing of the lis. But, where 
it is shown that the relief originally 
claimed has become inappropriate on 
account of happening! of a subsequent 
event, or new rights.thave accrued in 
favour of the parties due to enactment 
of a law subsequent to the commence- 
ment of the litigation, the court will 
and indeed will be bound to take notice 
of the same and mould its decree or 
order accordingly. This would be a 
fortiori necessary to shorten the litiga- 
tion and to do complete justice between 
the parties. The petitioner, when he 
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made the application, was not entitled 
to invoke the provisions of Schedule A 
to his advantage, as it had then no 
application to his case; the shop under 
his tenancy having been built after Ist 
Baisakh 1998. Before, however, the 
Rent Controller could pass an order 
fixing its fair rent, the Schedule was 
amended vide Act No. 21 of 1972 and 
even a shop constructed after ist Bai- 
sakh 1998 was brought within its pur- 
view. Consequently, provisions of Sche- 
dule A were made applicable to the 
shop in question provided other condi- 
tions contained in Section 8 did not come 
in its way. He was bound to take no- 
tice of this change in law as would ap- 
pear from Clause (a) of Sub-section (1) 
of Section 8 reproduced below: 


“(1) In any of the following cases, the 
Controller shall, on application by any 
landlord or tenant, fix the fair rent as 
set forth hereunder :— 


(a) Where the provisions of Schedule 

A apply and there is no ‘cause for the 
alteration of the rate of fair rent as 
determined according to-the Schedule 
for any of the reasons mentioned in the 
following clauses, in accordance with 
the provisions of Schedule A.” 
Fair rent in terms of this Clause had 
to be fixed primarily in accordance with 
the provisions of Schedule A unless 
under the circumstances mentioned in 
the later clauses of Sub-section (1) a 
different rent would be fixed. The Dis- 
trict Judge ‘was not, therefore, right_ in 
ignoring the provisions of Act No. 21 
of 1972 merely because the petitioner’s 
application for fixation of fair rent had 
been instituted long before it came in- 
to force. (Shah Bhojraj Kuverji Oi 
Mills and Ginning Factory v. Subhash 
Chandra Yograj Sinha; AIR 1961 SC 
1596 and Shyam Sunder Lal v. Shagun 
Chand, AIR 1967 All 214 (FB)). 


6. .Fair rent of a shop: under Sche- 
dule A would mean the basic rent plus 
the increase which is permissible under 
Para 3 of the S¢hedule. Basic rent 
shall be the rent which has been fixed 
by the Rent Controller under House 
-` Rent Control Order, 2000 or the Shop 
Rent Control Order 2002. In case no 
rent has been fixed under these orders, 
then the rent which was payable for 
the shop during the period of twelve 
months immediately preceding 31-12- 


.Tent was first paid. 
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1964, and in case any rent had been 
fixed under these orders, but the same 
was enhanced subsequently between the 
date it was fixed and the date-the Act 
came into force, then basic rent ofa 
shop would- be the increased rent last 
paid so as not to exceed the rent pay- 


‘able during the twelve months prior to 
. 31-12-1964. To quote an example, sup- 


pose rent of a shop was fixed by the 
Rent Controller under the Order of 
2002 at Rs. 20/- per month. This rent 
was not increased till 29-10-1966 i.e. 
when the Act came into force. The 
basic rent would be Rs. 20/- per month. 
Suppose this rent was subsequently 
enhanced to Rs. 60/- per month 
mutual agreement of parties on 
1964. and again to Rupees 80/- 
month on 1-1-1965, then the basic rent 
would neither be Rs. 20/- nor Rs. 80/- 
but only Rs. 66/- per month, as Rs. 66/- 
would not increase by more than ten 
percent of the .rent payable during the 
period of twelve months immediately 
preceding 31-12-1964. Where in such a 
case no rent was fixed under these 
orders, basic rent of the shop would 
be Rs. 60/- per month No increase 
would. be permissible under Para 3 in 
case a period of three years has not 
elapsed either from the date when. the 
rent was fixed under any of the two 
orders or from the date. the increased 
In case this period 
of three years has elapsed, or where 
this period is not relevant e.g. where 
no rent has been fixed under these 
orders, then fair of a shop would mean 
its basic rent increased by ten percent 
where the basic rent per month is 
Rs. 100/- or less, and increased by fifteen 
percent where the basic rent is more 
than Rs. 100/- per month. nF 

7. The_ procedure for fixing or aes 
ing fair rent in respect of any house 
or shop is provided in Section 8 which 


comprises of seven clauses viz: (a), (b). 


(c), (d), (e). (f) and (g). Clause (a) says 
that fair rent shall be primarily fixed 
in accordance with the procedure laid 
down in Schedule A, unless it has to be 
altered for the reasons given in the 
other clauses. The expression “cause 
for the alteration of the rate of fair 
rent” occurring in Cl. (a) reproduced 
heretofore, appears to be of a ,, wider 
import so as to include not only an in- 
crease in the fair rent already fixed 
but also fixation of the fair rent afresh 
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j 
or for the first time. Whereas 
(b), (c) and (d) | provide for 


Clauses 
increase 


in the fair rent already fixed for 
the reasons given in these Clauses, 
Clauses (a), (f) ;and (g) lay down the 


procedure for fixation of fair rent afresh 
or for the first |time. Clause (e) deals 
with a case where for certain reasons 
it was not possible to fix the basic 
rent of a house or shop under Schedule 
A. This Clause! is not happily worded 
because rent payable during the period 
of twelve months prior to 1st Baisakh 
1998 has, after Act No. 21 of 1972. 
ceased to have any relevance; the words 
and figures "31st; Dec. 1964” having been 
substituted for} the words and figures 
“Ist Baisakh 1998” vide the amending 
Act. The legislature ought to have in- 
troduced a corresponding amendment in 
Clause (e) of Section 8 as well, never- 
theless, the expression “or for some 
other reasons” occurring’ in it makes it 
still workable. Clause (g) is a residuary 
clause which lays down that where 
there is no provision for fixation of fair 
rent in the Act, the fair rent shall .be 
fixed at a rate which is fair and reason- 
able. Cl. (£) which alone is the subject 
of all polemics is reproduced as below: 


‘Where any house or shop has been 
wholly or substantially constructed after 
the last day of Chet, 2005, by fixing the 
fair rent payable for one year at a rate 
not less than four percentum and not 
more than six percentum of the reason- 
able costs of construction added to the 
reasonable price of the land included in 
the house or shop as on the date of the 
commencement ; of such construction 
taking into account the prevailing rate 
of rent in the: locality for similar ac- 
commodation with similar advantages 
and ‘amenities and the comparative ad- 
vantages or dis; advantages of accom- 
modation in the house or shop: 


Provided that where the house or 
show in respect ' of which fair rent is to 
be fixed form' a part of the construc- 
tion the fair rent ‘shall be fixed at a 
rate which is fairly proportionate to 
the total fair rent of the. entire construc- 
tion. i 


8. Its éeentile words leave no room 
for doubt that: where a house or shop 
hac been constructed wholly or sub- 
stantially | ‘after: the ` last day of Chet 


2005, “its fair, rent shall not be fixed 
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in accordance with the | procedure ‘aid 
down in Schedule A, but according to 
the one laid down in the clause itself. 
The Act was enacted with three prin- 
cipal objectives in view: one, to pro- 
vide adequate safeguards against evic- 
tion of tenants, two, to ‘ensure that the 
tenants do not commit idefault in pay- 
ment of rent to their landlords, and 
three, to see that the rent payable was 
reasonable i e. it was ‘neither exorbi- 
tant nor meagre. It is a common place 
knowledge that prices by and large re- 
mained stable in the country between 
the years 1998 and 2005. They. started 
rising gradually from the year 2006 on- 
wards and the trend continues unabat- 
ed. With the country attaining inde- 


pendence in the year / 2004, it started 
being industrialized and with this 
commercial activities also started in- 


creasing. Under these conditions it was 
perhaps thought necessary to provide 
an incentive to private [owners to raise 
buildings for rent purposes. Clause (f) 
of Section 8 was enacted to provide a 
different mode for fixation of fair rent 
in respect of a shop or house so that 
while fixing fair rent under this clause. 
prevailing rate of renti in the locality 
was not lost sight of. Whether or not, 
therefore, provisions of ;Schedule A ap- 
plied to a house or shop, its rent had 
to be fixed in ma with the pro- 
visions of Cl. (f), in icase, the house 
or shop had been wholly or substantial- 
ly constructed after the;last day of Chet 
2005. This inference is further forti- 
fied from the opening words: “except- 
ing the case covered by clause (f) fol- 
lowing” occurring in Clause (e). The 
fair rent of the shop in question which 
has been admittedly built after the 
last day of Chet 2005 has been fixed 
in accordance with the provisions of 
Cl. (#), No fault can, therefore, be 
found -with the order of the District 
Judge, as rightly conceded by Mr. 
Grover. In the result, the petition fails, 
which is dismissed accordingly, but in 
the circumstances of the case WRON 
any order as to costs. 
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_ DR. A. S. ANAND, J. 
Mohinder Nath, Petitioner v. Sandh- 

ran Rani, Respondent,._ ; 


Civil Revn, No, 77 of 1979- -D/-_ 4-2- 
1980.* ~- 


Civil P. C. (5 of 1908), Section 115 — 


J. & K. Houses and Shops Rent Control 
Act (34 of 1986), Seetions 11, 12 and 13 
— Expression “case decided” in Sec- 
tion 115 — Meaning of, imdicated — 
Suit to evict tenant on ground of 3 de- 
faults in payment of rent — Order of 
trial Court holding that there was only 
one default held was “case decided” — 
Postponement of decision on other issues 
was irregular — Case was covered by 
Section 115 (d) — Order set aside. AIR 
1921 All 1 (FB) and AIR 1954 All 455 
held not good law in view of AIR 1964 
SC 497. 


A Case is said to be decided within 
Section 115 if the court adjudicates for 
purposes of the suit some vital right 
or obligation in controversy. The mere 
fact that any of the parties can ulti- 
mately challenge the findings before an 
appellate Court cannot be treated as an 
absolute bar to the maintainability of 
a revision petition, An order to amount 
to a “case decided” need not dispose of 
the suit as a whole and it is sufficient if 
it decides a vital matter in controversy 
between the parties. The landlord filed 
a suit to eject the tenant from the pre- 
mises on the ground of three defaults 
in payment of rent. The trial court 
framed three issues — (1) whether the 
tenant committed three defaults (2) whe- 
ther tenancy stood determined by valid 
notice and (3) relief. The trial Court 
held on the first issue that there was 
only one default and not three and post- 
poned the consideration of issues (2) 
and (3) till the decision on the question 
whether the suit could be decreed on 
ground of single default under Sec- 
tion 12 which was not the case put up 
by the plaintiff in his plaint or set up by 
the defendant in his written statement, 
In revision filed by the landlord, against 
the order of the trial court it Was held 
that the decision on issue (1) that 


*Against decision of Sub-J. (C. J. M.) 
_ Jammu, D/- 25-5-1979. 
DX/EX/B719/80/GNB 
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there was one default-and not three 
was on a vital issue and amounted to a 
“ease decided” within Section 115. The 
procedure, in postponing consideration 
of issues (2) and (3) as aforesaid 
was irregular and had the effect 
of prolonging the disposal of the 
“suit and therefore the impugned 
order Was- covered by Section 115 (d) 
and should be set.aside as it caused a 
failure of justice. AIR- -1943 Lah 65 
(FB), AIR 1964 SC 497, AIR 1977 J & 
K 33 and 1 J & K LR 26 (FB), Rel on; , 
AIR 1921 All 1 (FB) and AIR 1954 All 

455 held not good law in view of AIR 
1964 SC 497. (Paras 15, 16) 
Cases Referred: Chronological Paras 


AIR 1977 J & K 33:1976 Kash LJ 284 . 


13 
AIR 1964 SC 497:1963 All LJ 1068 
11, 13, .14 
ATR 1954 All 455:1954 All LJ 34 14° 
AIR 1943 Lah 65 (FB) 10 
AIR 1921 All 1:1921 (19) All LJ 558 
(FB) 12, 14 - 
1 J & K LR 26 (FB) 14 
R. P. Sethi, for Petitioner; Inderjit 


Gupta, for Respondent. 

ORDER :— The petitioner is the land- 
lord. The respondent is the tenant, 
The petitioner filled a suit for ejectment 
against the respondent only on the 
ground of three legal defaults in the 
payment of rent. The respondent re- 
sisted the suit and inter alia 
that she had been regularly depositing 
the rent of the suit house with the Rent 
Controller, Jammu, because the peti- 
tioner had refused to accept the rent 
offered by her. She denied having com- 
mitted any default, much less three legal 
defaults in the payment of rent. From 
the pleadings of the parties the follow- 
ing issues were framed: 

1. Whether the defendent has com- 
mitted three legal defaults in the pay- 
ment of rent of two months each within 
a period of 18 months? O. P. P. 

2. Whether on proof of issue No. 1, 
the tenancy of the defendant stood valid- 
ly determined by a valid notice? 
O. P. P. 

3. Relief. 


2. The trial court found that only 
one legal default in the payment of 
the rent had been proved and that 
three defaults, as alleged by the peti- 
tioner and contemplated by Section 11 


pleaded ' 


$ 
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(i) of the Jammu and Kashmir Houses 
and Shops Rent iControl Act, had not 
been proved, It! accordingly decided 
issue No. 1 against the petitioner and 
in favour of the respondent but did not 
proceed to decide! issues Nos, 2 and 3 
and opined that ithe decision on issue 





No. 1 did not warrant dismissal of the- 


petitioner’s suit because it.found that 
the respondent had- committed one de- 
fault in the. -payment of rent. The 
trial court, therefore, postponed the 
consideration of issues Nos. 2 and 3 till 
deciding whether [the suit could be de- 
creed on the’ ground of a single default 
in payment of rent in terms of sub- 
sections (1), (2) and (3) of S. 12 of the 
Act. The petitioner is agrrieved of 
this order and ihas come up to this 
court in a revision petition under Sec- 
tion 115 C, P. C.) 


3. Mr. R. P. Sethi, learned counsel 
for the petitioner|has urged that on the 
basis of the admitted facts the finding 
that there had been only one default, 
and not three defaults, in the payment 
of rent, is erroneous and that on the 
basis of the proved’ facts, the court 
should have decided issue No. 1, in fav- 
our of the petitioner and decreed the 
suit. It is argued that the trial court 
failed to exercise the jurisdiction yest- 
ed in it by law and the disposal of 
the case in this manner has caused mis- 
carriage of justice. It is further argued 
that the trial co was in error in re 
garding the deposit of rent, before the 
rent controller. as a circumstance ab- 
solving the defendant of his liability to 
ejectment without there being any strict 
compliance with ‘the provisions of Sec- 
tion 14 of the Act. It is also maintain- 
ed that even on ‘the finding, as record- 
ed by the trial ‘court, the suit should 
have been decreed becausé the tenant 
had not claimed benefit of sub-sec- 
tions (1), (2) and > of Section: 12 of the 
Act. 


4. Mr. Inderjeet Gupta, learned coun- 
sel for the respondent has on the other 
hand submitted that the impugned order 
does not amount to a ‘case decided’ 
within the meaning of Section 115 
C. P. C., and as|such the revision peti- 
tion is not maintainable. 
that the revisional court cannot usurp 
the powers of the appellate court and 
upset such findings, which are both fac- 
tual and legal in character, 


i 
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It is argued . 
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5. According to Mr. Sethi, however, 
the impugned order itself ' is not appeal- 
able to the Court and since it décides 
a vital question in controversy between _ 
the parties, theorder amounts to “a case 
decided” within the meaning of Sec- 
tion 115 C. P. C, 

6. The short question lwhich there- 
fore first arises for consideration at 
this stage is: 

1. Whether in the facts and circum- 
stances of the present case when the 
trial court has decided an issue, on the 
basis of evidence in a particular manner 
and has not passed any final orders so 


i 
1 
1 
t 


. far as the suit is concerned can the 


order be interfered with ,in exercise of 
the revisional jurisdiction of the High 
Court. 

7. It is well settled that a eani. 
court does not normally ‘interfere with 
the findings of fact recorded by a trial 
court because that power of interference 
essentially falls within the domain of 
the appellate court. In the instant case, 
the trial court decided ‘issue No. 1. 
which admittedly is a mixed issue of 
law and fact but postponed the deci- 
sion of issues Nos. 2 and 3' on the ground 
that it had to see whether the suit of 
the petitioner, could be decreed under 
Section 12 of the Act or not. The peti- 
tioner cannot file an appeal against this 
order. Thus, the petitioner, against 
whom a vital issue, which is in a way 
the sole question in the jsuit, has been 
decided, has been apparently left with 
no remedy at this stage.’ The question 
is whether this court should appropria- 
tely interfere with the impugned order 
at this stage or refuse to exercise the 
jurisdiction under Section 115 C. P. C, 
Should the High Court leave the exer- 
cise of its powers and discretion under 
Section 115 C. P. C. in the hands of the 
trial court! Cases may arise where the 
trial court may decide all vital issues 
in a case against a party but postpone 





the decision of an issue relating to “re- 


lief’ so as to leave an argument open 
that the order does not amount to a 
“case decided” and thus seek to oust 
the exercise of jurisdiction by the High 
Court. These are matters which ara 
required to be considered in this case. 

8. With a view to appreciate the con- 
troversy raised in the preliminary ob- 
fection it would be relevant to repro- 
duce Section 115 of the! Code of Civil 
Prodedure which reads thus: 


$ 
i 
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“The High Court may call for the re- 
cord of any case which has been decid- 
ed by any court subordinate to the High 
Court and in which no appeal lies there- 
to. and if such subordinate court ap- 
pears 7 

(a) to have exercised a jurisdiction 
not vested in it by law, or 

(b) to have failed to exercise a juris- 
diction so vested, or 

(c} to have acted in the exercise of 
its jurisdiction illegally or with mate- 
rial irregularity, or 

(d) to have caused failure of justice 
the High Court may make such order 
in case as it thinks fit.” 

9. From the phraseology of the sec- 
tion, it is obvious that the revisional 
jurisdiction can be exercised by the 
High Court in a case in which no appeal 
lies to the High Court from that order, 
provided the case has been ‘decided’ by 
any court subordinate to it and further 
if the case falls in any of the four clau- 
ses (a) to (d) of the Section. The first 
condition envisaged under Section 115 
of the Civil Procedure Code relates to 
the maintainability of the petition ie. 
as the petition would be maintainable 
only if it is against an order which de- 
cides a case, The second condition re- 
lates to the exercise of powers of in- 
terference if the case is covered by 
clauses (a) to (d) of the Section. The 
term ‘case decided’ has not been defin- 
ed in the Code of Civil Procedure. By 
the plea in language, the expression 
‘case’ appears to be’ more comprehensive 
than the word “suit” and may in ap- 
propriate cases, include decision on a 
part of a suit, as opposed to the deci- 
sion of the suit as a whole. 

10. A Full Bench of seven Judges 
of the Lahore High Court in Bibi Gur- 
devi v. Chaudhri Mohammad Bakshi, 
AIR 1943 Lah 65 held as under: 

“The word ‘case’ in Section 115 is 
wide enough to include interlocutory 
order passed in a suit. An order by the 
Court staying a suit before it on. re- 
ceipt of a robkar from the Debt Con- 
ciliation Board under Section 25 Pun- 
fab Relief of Indebtedness Act, is a 
“case decided” within the meaning of 
Section 115 and therefore, is revisable 
by the High Court......... The word ‘case’, 
in Section 115 does not always mean 
the whole suit. It is of a very wide 


_import, and means, any state of facts 
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juridically considered., This meaning 
is wide enough to include a decision on 
any substantial question in controversy . 
between the parties affecting their ' 
rights, even though such order is passed 
in the course of the trial of the suit. 
An interlocutory order deciding a ques- 
tion of this kind, as distinguished from — 
purely formal and incidental order 
is a “case decided” within the meaning 
of Section 115 but it will be open to 
revision only if the other conditions 
expressly laid down in Section 115 are 
satisfied and the order has resulted or 
is likely to result in such gross injustice 
or irreparable injury as cannot be re- 
medied otherwise than by the exercise 
of the extraordinary jurisdiction of the 
High Court at that stage.” 

11, Their Lordships of the Supreme 
Court in Major S. S. Khanna v. Brig. 
F. J. Dillon, AIR 1964 SC 497 held after 
a review of various authorities that 
the expression “case” includes a part 
of a case and that there is no escape 
from the conclusion that  revisional 
jurisdiction of the High Court may be 
exercised irrespective of the question 
whether an appeal lies from the ulti- 
mate decree or order passed in the case 
provided the conditions envisaged under 
Section 115 C. P. C. are satisfied. In 
the case before their Lordships of the 
Supreme Court, one Brig. Dillon had 
filed a suit in the court of Subordinate 
Judge at Delhi for the recovery of some 
amount from Major Khanna who had 
promised to repay but had failed to re- 
pay. Major Khanna pleaded that he 
had not borrowed any loan from Brig. 
Dillon and that the amount claimed in 
the action was advanced out of the joint 
funds, belonging to the partnership to 
which Brig. Dillon and Major Khanna 
were partners. On the pleadings of the 
parties the trial court framed a preli- 
Minary issue: (at p. 503 of AIR) 

“Whether this suit is not maintainable 
and the plaintiff is not entitled to in- 
stitute the suit as alleged in paras 15, 
16, 17 and 18 of the written state- 
ment ?” 

After hearing the learned counsel 
for the parties, the trial court held 
that the suit being by a partner against 
another partner of a- dissolved partner- 
ship firm (which was in the process of 
winding up) was not maintainable. Ag- 
grieved against the order of ‘the trial 
court holding that the suit was not 
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maintainable, the plaintiff filed a re- 
vision in the. High Court of Punjab 
under Section 115 C. P. C. The High 
Court accepted the revision petition and 
set aside the order of the trial court 
and directed that the suit be heard and 
disposed of according to law. With 
Special Leave an appeal was taken to 
the Supreme Court by Major Khanna 
against the order of the High Court 
primarily on the ground that the High 
Court could not have exercised its revi- 
gional jurisdiction under S. 115, Civil 
P. C. as there was no “case decided” and 
the impugned order was only an inter- 
locutory order. Their Lordships dismiss- 
ed the appeal and while considering the 
jurisdiction to be exercised under Sec- 
tion 115 C. P. G. observed: 

“The section consists of two parts, the 
first prescribes the conditions in which 
jurisdiction of the High Court arises 
i e. there is a case decided by a sub- 
~ ordinate court in which no appeal lies 
to the High Court; the second sets out 
the circumstances in .which the jurisdic- 
tion may be exercised. But the power 
of the High Court is exercisable in re- 
spect of “any cage which has been decid- 
ed”. The expression ‘case’ is not defined 
in the Code, nor in the General Clauses 
Act. It is undoubtedly not restricted to 
a litigation in the nature of a 
suit in a Civil | Court. It includes a 
proceeding in a| Civil Court in which 
the jurisdiction of the court is invoked 
for the determination of some claim or 
right legally enforceable iavassee 
It was also observed by their Lordships: 
expression “case” is a 
word of comprehensive import, it inclu- 
des civil proceedings other than suits 
and is not restricted by anything con- 
tained in the section to the entirety of 
the proceeding a civil court. To in- 
terpret the expression “case” as an en- 
tire proceeding [only and not a part of 
a proceeding would be to impose a re- 
striction upon! the’ exercise of powers 
of superintendence to which the juris- 
diction to issue writ. and the supervisory 
jurisdiction are: not. subject. and may 
result in certai a ‘Cases in denying relief 
to an aggrieved litigant where it is 
most needed, and may result in the per- 
. petration of gross injustice.” 

12. Their Lordshins expressly over- 
ruled the judgment of the Allahabad 
High Court, AIR 1921 All 1 (FB) and 
observed: (at p. 501 of AIR 1964 SC) 
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“It may be obgerved thatithe majority 
view of the High Court of Allahabad 
in Budhu Lal v. Mewa Ram (AIR 1921 
All 1 (FB) ) founded upon the supposition 
that even though the word “case” has 


a wide signification the 
the High Court can o 
from an order in a suit, 


jurisdiction of 


niy ‘be invoked 


where the suit 


and not a part of it is decided proceed- 


ed upon the fallacy that because the 
expression case includes a suit, in 
defining the limits of the, jurisdiction 





conferred upon the High Court the ex- 
pression ‘suit? should bè substituted in 
the section when the order sought to 
be revised is an order passed in a suit. 
The expression ‘case’ includes a suit but 


in ascertaining the limits 
tion of the High Court 


of the jurisdic- 
there would be 


no warrant for equating it with a suit 


alone.” 


13. A learned single 
Court in 1976 Kash LJ 
J & K 33) while dealing 
ing of the expression ' 
lied upon AIR 1964 SC 


Judge of this 
284: (AIR 1977 
with the mean- 


casé decided’ re- 
1497 (supra) and 


opined thus: (at p. -35 of ATR) 


“These observations clearly suggest 
that if by an interlocutory order a 
subordinate court decides any question 
in controversy between parties to a suit 
or proceeding and the. decision is 
one having direct bearing on their 
rights and obligations [in such suit or 
proceeding, expressly 50, stated or as a 
necessary consequence | of the order, 
then irrespective of the fact . whether . 
such question forms the . subject mat- 
ter of a separate issue or not, the order 
would be ‘case decided’! even if it does 
not finally decide the buit or proceed- 
ings”. | 


14, Let us apply the aforesaid prin- 
ciples to the facts and |cireumstances of 
the present case. The! trial court has. 
in unmistakable terms, decided issue 
No. 1 against the petitioner. It cannot 
be denied that the decision of this issue 
is one having a direct: bearing on the 
rights and obligations in! the suit be- 
tween the parties and! ig an issue of 
vital importance. After‘ having decid- 
ed issue No. 1, it was! not proper for 
the Court, then to postpone the deci- 
sion of issues Nos. 2 and 3, on the ground 
that it required to be: considered whe- 
ther the petitioner could isucceed in the 
case on the basis of one :proved default 
in the payment of rent only or not, 
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which was not the case put up by the 
petitioner -in his plaint or set up by the 
respondent in her written. statement. I 
am of the opinion that by adopting this 
course there has been a patent mate- 
rial irregularity in the procedure fol- 
lowed by the trial court. The impugn- 
ed order would also have the effect to 
cause unnecessary delay in the disposal 
of the case, a situation which cannot be 
viewed with favour. Such a piecemeal 
decision of a suit, is neither contemplat- 
ed by the Code nor is it otherwise 
desirable or proper. One could under- 
stand, if the court, was deciding a pre- 
liminary or a legal issue, the disposal 
of which could decide the fate of a 
case one way or the other, but one can- 
not contemplate piecemeal disposal of 
a case on a issue of fact when a court 
decides one factual issue and postpones 
the decision of the consequential issues 
and the other issues of fact, it adopts 
a procedure not warranted by law and 
fails to exercise jurisdiction which is 
vested in it by law to deal with the en- 
tire case in unison. A Full Bench of 
this court, while interpreting the scope 
of clause (d) of Section 115 C. P. C. in 
1J&K LR 26, opined that a case 
would be covered under clause (d) if 
the effect of the order is to prolong the 
trial or where the order causes unneces~ 
sary delay in the disposal of the case 
as also if there has been a patent irre- 
gularity in the procedure adopted by 
the trial court. By postponing the 
decision of issues Nos. 2 and 3, after 
having decided issue No. 1 against the 
petitioner, the trial court put the peti- 
tioner at a great disadvantage and pre- 


vented him from following his remedy - 


before the appellate court besides pro- 
longing the litigation. I am unable to 
agree with Mr. Gupta that no revision 
is competent against an order which 
only decides an issue or a part of a 
case, reliance in support of which asser- 
tion has been placed on AIR 1921 AH 
1 (FB), and on Md. Ishaq v. Abdul 
Majeed, ATR 1954 All 455. The view 
of the Full Bench in AIR 1921 All 1, 
was not approved by the Supreme Court 


’ in AIR 1964 SC 497 and in so far as 


ATR 1954 All 455 is concerned, there is 
only a cryptic reference to this aspect 
of the case in para 4 of the judgment. 
No reasons have been advanced in 
support of the view. Maybe the court 


was inflenced by the earlier Full Bench. 
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judgment of that very court in AIR 
1921 All 1 (FB) and advanced no reasons 
in support of the view. However, with 
respect to the learned Judge of the 
Allahabad High Court I am unable to 
follow the judgment reported in AIR 
1954 All 455. which has stated the pro- 
position much too broadly and has given 
no reasons in support thereof. In view 
of the Supreme Court decision in 1964, 
ATR 1921 All 1 (FB) cannot be held to 
be good law any longer. 


15. On the basis of the judgment no- 
ticed in the earlier part of this order, 
I would hold that a “case” is said to 
be “decided” within the meaning of 
Section 115 C. P. C. if the court ad- 
judicates for the purposes of the suit 
some vital right or obligation of the 
parties in controversy. The mere fact 
that any of the parties can ultimately 
challenge the findings before an` appel- 
late court cannot be treated as an abso- 
lute bar to the maintainability of a re- 
vision petition. An order to amount to 
a ‘case decided’ need not dispose of the 
suit as a whole and it is sufficient if the 
order decides a vital matter in contro- 
versy between the parties. In the parti- 
cular facts and circumstances of this 
case, the impugned order decides a vital 
issue and since the trial court adopted 
a procedure not warranted by lew. the 
impugned order can be interfered with 
in exercise of the revisional powers as 
the order amounts to “case decided”. 
It is, therefore, just and proper that the 
mischief is undone at the earliest so as 
not to protract the litigation unneces- 
sarily. The preliminary objection is, 
therefore,. rejected. 


16. As I have found that the trial 
court adopted a procedure which was 
irregular and which had the effect to 
prolong the disposal of the case, the 
case is properly covered by clause (d) 
of Section 115 C. P. C. and needs to be 
set aside on that short ground and I 
hereby set it aside. 

17. While setting aside the order of 
the trial court the case is remanded to 
it with the direction that the trial court 
shall decide the case in its entirety 
in accordance with iaw after hearing 
learned counsel for the parties, 


18. Since, issue No. 1 is a factual 
issue, I refrain from dealing with it on 
merits and the setting aside of the 
order should not be interpreted to mean 


| 
54 J. & K. ! 
that the factual aspect of issue No. 1 
has also been dealt with by this court, 
I have, therefore, not dealt. with the 
arguments of Mr. Sethi assailing the 
finding of issue No. 1 and it shall be 
open to the petitioner to raise all these 
points before ithe trial court which 
shall decide mon in accordance with 
law. 


19. The setting aside of the impugn- 
ed order should, however, not be taken 
as an expression of opinion on the me- 
rits of the controversy between the par- 
ties to the sujt. Parties to appear in 
the trial court on 21-2-1980. : 

i | Order accordingly, 
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Behari Lal Suri, Petitioner v. Execu- 
tive Engineer” | Respondent. 

‘Arbitration Appin. No. 85 of 1974, D/- 
7-3-1980. 


J. & K. Arbitration Act (2 of 2002 
Smt.) Sections: 30 (c), 16 (1) (c) — J. & 
K. Stamp Act (40 of Smvt. 1977), Sec- 
tions 35, 40; 42 — J. & K. Stamp 
Rules, Rule 2 — Unstamped arbitra- 
tion award |— Cannot be remit- 
ted to arbitrator for writing on 
stamped paper — However, can be 
made rule of court on payment of duty 
and penalty. (Stamp Act (1899), . Sec- 
tions 33 and 25 and Sch. 1, Art. 12) 


Only because the award - is not on a 
stamp paper it will not be invalid with- 
in the meaning of Section 30 of the 
Arbitration Act but will only be de- 
fective. Such defect however cannot 
be removed by remitting the award to 
the arbitrator for re-writing the same 
on stamped paper. The court is com- 
petent to impound such an instrument 
and to send it to the Collector with a 
certificate in jwriting stating the amount 
of duty and penalty levied thereon and 
after the defect is cured to act upon 
the award. AIR 1962 SC 551, AIR 1969 
SC 1238 and ‘AIR 1974 Pat 315, Rel. on. 

(Paras 4, 5, 7, 8.) 
Cases Referred : Chronological Paras 
AIR 1974 Pat 315 5 
AIR 1989 SC 1238: 1969 All LJ 1006 5 
AIR 1962 SC 551: 1962 All ae 
AIR 1945 Cal 19 5 
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AIR 1928 Nag 166 
AIR 1924 Nag 204 | 
(1913) 20 Ind Cas 491 (Pun Chief Cour 

L. K. Sharma, for Betitioner; S. a 
Sharma, for Respondent. 

ORDER :— Certain disputes having 
arisen between the pétitioner and the 
respondent. the same were referred to 
the arbitration of Pir Zada Ghulam 
Nabi Commissioner and Secretary to 
Government Housing and Urban Deve- 
lopment Department, Jammu and Kash- 
mir in terms of an agreement entered 
into between the parties. The Arbitra- 
tor entered upon the reference and pub- 
lished his award. The petitioner there- 
after filed an application under Sections 
14/17 of the Arbitration Act requesting 
for a direction to the Arbitrator to file 
the award in court. A notice was aœ 
cordingly issued and the arbitrator filed 
the award in court. !The parties took 


- notice of the filing of the award on 31-3- 


1975. The petitioner | thereafter filed 
an application under Section 33 of the 
Arbitration Act praying that the award 
be declared as invalid! and non existent 
in the eye of law on a number of 
grounds. The respondent resisted the 
application and filed his objections to 
the application under |Section 33 of the 
Arbitration Act. He requested that the 
award be made a rule of the Court. 

2. On 11-8-1975 following issues were 
framed : | 

1. Whether the award is not proper- 
ly stamped? if so, what is its effect ? 
O. P. P. 

2. Whether the award is invalid as 
the Arbitrator has miscalculated the 
items, while multiplying the same? 
oO. P. P. 

3. Whether the Arbitrator has com- 
mitted misconduct while rejecting cer- 
tain items? O. P. P. 

4. Relief. , 

2-A. An application was filed by the 
respondent on April 5, 1976, stating 
therein that he may be permitted to 
raise an additional objection in the 
nature of a preliminary objection ‘to 





the maintainability of the petition. Vide i 


order of the Court dated 17-4-1976, fol- 
lowing additional issue in the nature of 
a preliminary issue was framed: 

“Is the application: filed by the peti- 
tioner barred by time? O. P. R. 

3. The petitioner 'only appeared as 
his own witness and did not lead any 
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other evidence. The respondent, or 
the other hand, did not lead any evi- 
dence at all. 

Issue No: 1 


A perusal of the award, dated 12th 
September, 1974 shows that the same 
has been prepared on a plain paper. It 
isnot disputed bythe parties and right- 
ly so, that the award of the arbitrator 


was required to be made on a stamp 
paper. Section 17 of the Stamp Act 
provides that instruments chargeable 


with duties and executed by any person 
in India are required to be stamped be- 
fore or at the time of their execution. 
According to learned counsel for the 
petitioner the award not being ona 
stamp paper is inadmissible in evidence 
and as such cannot be acted upon for 
any purpose whatsoever. On the other 
hand, learned Additional Advocate 
General appearing for the respondent, 
submits that though the award is not 
on a stamp paper, yet the Court can 
admit it in evidence on payment of 
stamp duty and penalty or in the alter- 
native remit the award to the arbitra- 
tor for re-writing the same on 
a stamp paper and it cannot be 
declared invalid on this account. Reli- 
ance in this respect is placed on a iudg- 
ment of the judicial Commissioner of 
Nagpur in Ram Kumar v. Kushal Chand 
Ganesh Dass, AIR 1928 Nag 166, where 
the Court, after holding that the award 
in question was unstamped and had 
therefore, no valid existence, remitted 
the same to the arbitrator under para 
14 Schedule 2 Civil P. C. (correspond- 
ing to Section 16 of the Arbitration 
Act) for re-writing and engrossing it 
on a stamp paper. 


4. So far as the question of remit- 
ting the award to the arbitrator under 
Section 16 of the Arbitration Act is 
concerned, the matter is concluded by 
the Supreme Court Judgment reported 
in AIR 1962 SC 551 wherein the pro- 
position of law as laid down by the 
Nagpur High Court (supra) was over- 
ruled. In the course of judgment. the 
Court laid down the following law on 
the point: 


“Under Section 16 an award can be 
remitted to the arbitrators for reconsi- 
deration. When it is remitted, for re- 
writing it on a stamped paper, it is nof 
remitted for reconsideration. Reconsi- 
deration by the arbitrators necessarily, 
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imports fresh consideration of matters 
already considered by them. It follows 
that the reconsideration can only be as 
to the merits of the award. They recon- 
sider nothing when .they re-write the 
award on a stamped paper. Want of’ 
stamp being a defect de hors the award 
is not covered by Section 16 (1) (c). 
An order of the Court remitting an_ 
award to the arbitrator for re-submis- 
sion after duly stamping it and regis- 
tering it cannot, therefore, be based on 
Section 16 (1) (c).” 

Thus, there is no warrant for the pro- 
position that the defect as noticed in 
this case can be removed by remitting 
the award to the X 
ting the same. However, the- other 
argument that the award cah be admit- 
ted in evidence. on payment of stamp 
duty and penalty in terms of Section 35 
of the Stamp Act cannot be easily 
ignored as the scope of such a conten- 
tion is provided by the observations of 
the Supreme Court in this very judg- 
ment wherein, while concluding, it op: 
served as under: 

Aiea Nothing that we have said in 
this judgment will affect the rights of 
the parties to take such steps, if any, 
which are available to them at law 
for curing the defect arising from’ the 
award being on an unstamped paper.” 
This shows that the question of appli- 
cability of the provisions of the Stampo 
Act were left open and it is for this 
Court to see whether Section 35 of the 
Stamp Act can be pressed into service 
to cure the defect to make the award 
admissible in evidence. 


5.. An unstamped award cannot be 
received in evidence by the Court nor 
can it be acted upon but the Court is 
competent to impound such an ‘instru- 
ment’ and to send it to the Collector 
with a certificate in writing stating the 
amount of duty and penalty levied 
thereon and after the defect is cured to 
act upon the Award. In my opinion 
it would not be in the interest of jus- 
tice to defeat the claim of a party on 
that techanicality, when the party is 
willing to have the defect cured. The 
earlier judgment in point of time on 
this point is reported in (1913) 20 Ind. 
Cas 491, Gowardhan Das v. Kesho Ram, 
decided by the Punjab Chief Court on 
23rd Jan. 1913. The Division Bench 
confronted with almost an identical 
problem laid down the following law :— 
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“In proceedings under Section 20 of 
the second Schedule to the Code of Civil 
Procedure, an unstamped award may 
be admitted in evidence and filed in the 
Court after payment of the penalty 
under the provisions of Indian Stamp 
Act. ” 


This was also the view which the Nag- 
pur High Court| took in Anant Ram v. 
Murli Dhar, ATR 1924 Nag 204. It is 
needless to multiply the judgments on 
this point because of the latest judg- 
ment of Patna High Court reported in 
AIR 1974 Pat 315 where the Division 





Bench prescribed over by the Chief 
Justice, Shri N. L. Untwalia (Now 
-Judge Supreme Court) considered 


the law- on the point in the background 
of the case, “the facts of which were 
identical with those of the present case. 
The entire law is summarised~in para 8 
of the judgment which reads thus: eee 


“Now the questions for consideration 
are: 


(i) What is the effect of the said de- 
fect, and 


(ii) Whether there is any mode for 
rectifying the same. Learned counsel for 
the appellant has argued that in the 
absence of stamp, the award is invalid 
in law and as such it is liable to be 
set aside in view of Section 30 (c) of 
the Act which empowers a Court to set 
aside an Award if it is ‘otherwise in- 
valid’. It is true that the words ‘other- 
wise invalid’ should not be read ejus- 
dem generis with the other cases men- 
tioned in clauses (a) and (b) of Section 
30 and they should be restricted to 
case where the award is invalid on one 
or more grounds other than those men- 
tioned in that section. But, in my opi- 
nion, only because the award is not on 





astamp paper it will not be invalid 
within the meaning of Section 30 of 
the Act. It is merely a defect in the 


award. In this connection a reference 
may be made to the case of Rikhabdas 
v. Ballabhdas (AIR 1962 SC 551) where 
their Lordships, were considering the 
case of an aw which was unstamp- 
ed and unregistered. Their Lordships 
quoted an extract from Nani Bala v. 
Ram Gopal (ATR 1945 Cal 19) saying 
want of registration is a defect de- 
hors the award of the decision 
of the arbitrator, Their Lord- 
ships then said ............ “what was said 
there about a' want of registration is 
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clearly equally applicable to a want of 
stamp”. Towards the ‘concluding por- 
tion of the judgment they stated that it 
was open to the parties to take such 
steps, if any, as were ayailable to them 
at law for curing the! defect 
from the award being on an unstamped 
paper...... ” 
This judgment clearly 'spells out the 
law, as indeed it ought to be, because 
the Supreme Court as early as 1962 had 
clearly provided a guidance in this 
behalf. In a later case reported in 
AIR 1969 SC 1238, the ‘Supreme Court 
itself dealt with an identical matter 
in details, in a case where the facts 
were much too similar; to the present 
case. The facts of the |case before the 
Supreme Court were: 

On. July 14, 1967,! the 
filed an application for 


appellant 
setting aside 


.the award under Sections 30 and 33 of 


the Indian Arbitration | Act, 1940. One 
of the contentions raised by the ap- 
pellants was that the award was un- 
stamped and on that account ‘invalid 
and ilegal and liable to be set aside”. 


The respondents then applied to the 
District Court that thej award be im- 
pounded and validated by levy of 


Stamp Duty and penalty. By order 
dated September 29, 1967. the District 
Judge directed that the award be im- 
pounded. He then called upon the re- 


- spondents to pay the appropriate stamp 


duty on the award and] penalty and di- 
rected that an authenticated copy of the 





instrument be sent to} the Collector, 
DRUG, together withja certificate in 
writing stating the receipt of the 


amount of duty and penalty. The Order 
of the District Judge was challenged in 
revision before the High Court of 
Madhya Pradesh. The} High Court re- 
jected the petition and the appellant 
thereafter filed appeal lin the Supreme 
Court. On these facts dismissing the 
appeal the law was thus stated by the 
Supreme Court: (at P. 1240 of AIR 
1969 SC) 


“The Stamp Act is a fiscal measure 
enacted to secure revenue for the State 
on certain classes of instruments. It is 
not enacted to arm a! litigant with a 
weapon of technicality to meet the case 
of his opponent. The stringent provi- 
sions of the Act are conceived in the 
interest of the revenue. Once that ob- 
ject is secured according to law, the 
party staking his claim on the instru- 


arising - 
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ment will not be 
ground of initial defect in the instru- 
ment... ja 


6. Their Lordships went on to opine 
that whereas Section 35 creates a bar 
to an unstamped instrument being | ad- 
mitted in evidence or being acted upon, 
Section 40 provides the procedure for 
instruments being impounded and Sec- 
tion 42 provides for the instruments to 


be acted upon after the payment of 
stamp duty and penalty, according to 
the procedure prescribed by that sec- 


tion. 

7. Thus, the settled law on the point 
is that an unstamped award cannot be 
acted upon or admitted into evidence 
but becomes admissible in evidence 
after the defect is cured under Section 
35 of the Stamp Act and can be acted. 
upon thereafter. 


8. This takes me to the next question 
as to how the defect is to be cured in 
this case? In this behalf reference to 
Rules 1 and 2 of the Rules regarding 
unstamped and insufficiently stamped 
documents, have to be followed. While 
Rule 1 deals with the impounding of 
the documents, the second lays down 
the manner in which the penalty is to 
be imposed. Rule 2 reads as under :— 


“2. When such document may be ad- 
mitted in evidence...... Under Section 
35 such instrument may be admitted in 
evidence ina civil Court if the party 
desiring to use it shall pay the amount 
necessary to make up the proper stamp 
duty together with a penalty amount- 
ing to five times if the instrument is 
produced or presented within one year 
of the date of its execution and in other 
cases to ten times the amount of the 
proper duty or deficient portion there- 
of.” 


Since the stamp on which the award 
was to be engrafted was to be of the 
denomination of Rs, 13.00 and the 
award hag been presented in the Court 
within one year from the date of its 
execution, the respondent shall pay 
penalty five times the actual stamps 
which comes to stamps worth Rs. 65/- 
in addition to the normal stamp duty. 
The Award is accordingly impounded 
and Mr. Sharma is directed to make up 
the deficiency within a period of two 
weeks. An authenticated copy of the 
document shall be sent to the Collector. 
Jammu for records. The file will come 


defeated on the - 
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up for further orders after the expiry 
of the period. In the view that I 
have taken above, I refrain form decid- 


ing other issues in the case till 
the defect regarding the stamp 
duty is got cured by the Addl. 


Advocate General. File to come up after 
the expiry of two weeks. 
Order accordingly 
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MUFTI BAHA-UD-DIN 
FAROOQL AG. C. J. 

Kh. Ali Mohd. Khan and others, Ap- 


pellants v. Abdul Rahim Mir and others, 
Respondents. 


Civil Second Appeal No. 30 of 1975, 
D/- 6-3-1981." 


Evidence Act (1 of 1872), Section 114 
— Suit for recovery of house on ground 
that it is joint property — House unin- 
terruptedly in possession of defendant 
from long time — No protest by plain- 
tiff — Presumption that defendants are 
exclusive owners arises — Plaintiff's 
failure to rebut presumption — His 
claim is liable to fail. (Para 5) 


S. T. Hussain, for Appellants; M. L. 
Bhat, for Respondents. 


JUDGMENT :— The plaintiff sued to 
recover a house specified in the plaint. 
The house in dispute has been acquired 
by defendants 1 to 3 by sale deed dated 
5-11-1962 from defendants 4 to 8. The 
plaintiff's case is that the house has 
come down into the family of the plain- 
tiff and defendants 4 to 8, from their 
common ancestor, Rustam Sheikh He 
alleged that Rustam Sheikh had died 
survived by two sons and one daughter, 
namely Ahmad Sheikh and Ramzan 
Sheikh & Mst. Zoona Dedi. The plain- 
tiff claims to be the son of Mst, Zoona 
Dedi. Defendants 4 to 8 are the grand- 
sons of Ahmed Sheikh through his only 
son, Abdullah Sheikh. The plaintiff as- 
serted that Ramzan Sheikh had died 
issueless, But at the trial it was found 
that he was survived by his son. Gh. 
Qadir Sheikh, who was impleaded as 
defendant No. 9. The plaintiff claimed 
2/5th share on the basis of title: 1/3rd 
share on the basis of right of prior pur- 
chase. The suit was opposed by defen- 


*Against judment and decree of Addl. 
Dist. J. Srinagar, D/- 23-10-1975. 
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dants 1 to 8, denied that the 
house had come down into the family 
from the common ancestor. Their case 
was that it was the exclusive property 
of the defendants 4 to 8 to whom it 
had come down from their grand- 
mother who had, constructed the same 
in the Samvat year 1965 (1896 AD) after 
obtaining proper | permission - from the 
Municipality in the name of her hus- 
band, Ahmad Sheikh. Their further 
case was that Ahmad Sheikh and, 
after him, his successors in the line be- 
low, including defendants 4 to 8, have 
been in long and continuous possession 
and enjoyment of the house right from 
the time it was! constructed and, that, 
the plaintiff had no right or title in the 
house nor was!he ever in possession 
or enjoyment thereof, The trial court 
held that the house was the exclusive 
property of the | defendants 4 to 8 to 
whom it had come down from their 
grand-parents and that the plaintiff 
had no right, title or interest in it. The 
court further held that the house had 
been in a long and continuous possession 
of defendants 4'to 8 and their father 
and grandfather namely Abdullah 
Sheikh and Ahmad Sheikh respectively. 
The court also held that the plaintiff 
had no preferential right to purchase 
the house as he}had not proved him- 
self to be the co;-sharer. On these find- 
ings, the trial court dismissed the suit. 
On appeal, the learned Addl. District 
Judge held that! the house had come 
down into the family from their com- 
mon ancestor and was joint between 
the plaintiff and|defendants 4 to 8 and 
that the plaintiff was entitled to 1/5th 
share. He further held that, being a 
cosharer, the plaintiff was entitled to a 
right of prior purchase in respect of 
other four shares which he could ac- 
quire against the proportionate price 
of Rs. 1600/-. He passed a decree ac- 
cordingly. Against this decision, the 
defendants have'come up in appeal to 
this court, 


2. At the outset, I must confess that 
I had a great difficulty in following the 


They 


} 








judgment of the, lower appellate court. 


By a process of|reasoning, which ap- 
pears to be peculiar, the court has come 
. to the conclusion that the disputed 
house had come:down into the family 
from the common ancestor and was 
joint between the plaintiff and defen- 
dants 4 to 9 and that a finding to the 


i 
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contrary of the trial court was ‘errone~ 
ous. The trial court considered the evi- 
dence and then summed up the position 
in these words :— 

“All the witnesses of the defendants 
and even of the plaintiff have deposed 





that this house has been in continued 
possession of defendants! 4 to 8, their 
father and granfather. This continu- 


ed possession and the clear permission 
from the Municipality in: favour of the 
grandfather of the defendants’ party to 
rebuild the house is sufficient proof that 
this house has been built by Ahmad 
Sheik the grandfather! of vendees 
defendants prior to 64 ars .and since 
then he and his heirs have been using 
this house as their property undisturb- 
ed. In view of this clear! finding I come 





to this inevitable conclusion that the 
plaintiff has no share in ‘this house.” 
3. The lower appellate court pro- 


ceeded on the assumption that the pro- 
perty was joint between the parties and 
argued that, “the case being as between 
the co-sharers, it was necessary for the 
defendants to plead specifically that 
they were in adverse possession and 
their continued possession| was such that 
it amounted to the jouster of a 
cosharer”. On this premises, the court 
proceeded to examine the various cir- 
cumstances appearing in/|the evidence 
and relied upon by the trial court and 
negatived them one by one and ultima- 
tely concluded that the house was 
joint between the plaintiff and defen- 
dants 4 to 9. The court ‘first dealt with 
the permission for construction which 
was obtained by Ahmad Sheikh from 
the Municipality, Srinagar in the samvat 
year 1965 for the construction of the 
house and said that the, related ap- 
plication was not shown to have been 
submitted by Ahmed: Sheikh nor a 
mention, made therein that the site be- 
longed to him and that, in any case, 
it was not proved that his wife had 
really rebuilt the house after having 
cbtained the permission. The court 
proceeded to observe: 

"After all Ahmad Sheikh had to show 
whether he had got the land and who 
was the owner of the house which he 
repaired.” | 

4. The court dealt with the question 
of possession and argued. that, this 
could not be helpful to, the defendants 
because the continued possession would 
not amount to ouster and that in any 
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case, the defendants had not 
such ouster. 


pleaded 


5. In my opinion, the lower appel- 
late court has not approached the case 
in its proper perspective. The question 
that arose was whether the house in 
dispute was the exclusive property of 
the defendants 4 to 8 or that it was 
joint between the plaintiff and defen- 
dants 4 to.9. The lower appellate court 
never cared to deal with this question. 
On the other hand, it assumed that this 
was a case in which the property was 
admitted to be joint and all that was 
required to be done was to ascertain 
whether the co-owner in possession had 
acquired by prescription exclusive title 
over it. Thus, the very basis on which 
the judgment proceeds is entirely mis- 
conceived. The trial court found, and, 
it has not been disputed by the lower 
appellate court, that Ahmad Sheikh and 
after him, his son, Abdullah Sheikh, 
and his grandsons, defendants 4 to 8, 
have been in uninterrupted possession 
and enjoyment of the house for a long 
time extending over a period of more 
than fifty years and, if I may say so, 
that could be the only proper finding, 
considering the fact that even the plain- 
tiffs own witnesses Gaffar Mir, Moh’d 
Sultan, Moh’d Yousuf and Moh’d Sultan 
have unequivocally stated that the 
house has been in continuous occupa- 
tion of Abdullah Sheikh and his mother 
who have been residing in it as owners 
since times immemorial, On this pre- 
mises, there arose a presumption of 
title in favour of defendants 4 to 8 
and under Section 110 of the Evidence 
Act the burden of proving that they 
were not the owners lay on the plaintiff 
who affirmed that they were not the 
owners. In fact the burden of proving 
the issue was also specifically placed on 
the plaintiff. The plaintiff has miser- 
ably failed to discharge this burden. 
The witnesses produced by him, as I 
have already indicated, have supported 
the case of the defendants 4 to 8 In 
fact, his own testimony has gone to 
support their case. He has stated that 
for the last 25 years he has never even 
once asked Abdullah Sheikh to give him 
his share in the house. This further 
strengthens the presumption that the 
house was the exclusive property of the 
defendants 4 to 8 who are the heirs of 
Abdullah Sheikh, For, the Iaw is well 
settled that the strength of presump- 
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tion arising from possession is material- 
ly increased by the length of time of 
enjoyment and the absence of any de- 
mand or disturbance from others who, 
supposing it to be detrimental to their 
interest are interested in putting an end 
to it. The long and continued posses- 
sion and enjoyment of the house by 
Ahmed Sheikh and his successors and 
the absence of any protest or demand 
by the plaintiff over a long period ex- 
ceeding more than fifty years was in- 
dicative of and entitled the court to 
presume that the title exclusively be- 
longed to defendants 4 to 8. The bur- 
den lay heavily on the plaintiff to prove 
the contrary. He could not rely upon 
the weaknesses in the defence. There- 
fore, even if it were assumed that there 
was no defence evidence to show that 
the old house belonged to Ahmed 
Sheikh or that heorhis wife had rebuilt 
the house or even that he had really 
moved the application for permission to 
rebuild the house, although no such 
proof was needed because the applica- 
tion was more than thirty years old, 
still the lower appellate court could not 
justifiably hold that the house was joint 
between the plaintiff and defendants 
4 to 8 The lower appellate court has 
compeletely misdirected itself and come 
to a conclusion which is neither sustain- 
able on facts nor in law. The finding 
of the trial court that the house in dis- 
pute exclusively belonged to defendants 
4 to 8 is irreproachable and the lower 
court has unjustifiably reversed the 
same. If that be so, the plaintiff’s claim 
based upon title must necessarily fail 
and, equally so, the claim founded upon 
the right of prior purchase, linked as 
it was, with the plea that he was a co- 
sharer, The trial court was justified in| 
coming to the conclusion that it did 
and, I think, that its judgment must be 
restored and that of the lower appellate 
court set aside, 


6. In the result, this appeal succeeds 
and is allowed, The judgment and the 
decree passed by the lower appellate 
court is set aside and that of the trial 
court is restored. There shall be no 
order as to costs in this court. 


Appeal allowed. 
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AIR 1981 JAMMU AND KASHMIR 60 
DR. A. S. ANAND AND G. M. MIR JJ. 


Union of India, Appellant v. Abdul 
Rehman and others, Respondents. 
Civil First Appeal No, 21 of 1980, 
D/- 19-12-1980. '! 
(A) Motor Vehicles Act (4 of 1939), 
Section 110-D — Appeal — Plea that 
Government  ig/not liable for torts of 
ity statutory employee —Plea involves 
question of fact!and law — Cannot be 
raised for first time in appeal. (Para 7) 
(B) Constitution of India, Art. 310 — 
Master and servant — Relationship of 
master and servant exists between per- 
sonnel of B. S. iF. and Union of India. 
(Border Security, Force Act (1968), Pre- 
amble and S. 5); 
Relationship of master and servant 
exists between the personnel of Border 
Security Force and the Union of India. 
No doubt the Border Security Force 
Act regulates the working of the force 
and the allied matters, but merely be- 
cause of that the personnel of B. S. 
Force do not lose their status of being 
employee of the Union. In fact the 
preamble of the:B. S. F. Act itself states 
that B. S. F. is a force of the Union. 
Similarly Section 5 of the B. S. F. Act 
vests the Union! with the power of con- 
trol and suprintendence of the force. 
The ‘control’ test to determine the re- 
lationship of master and servant has 
fallen in disrepute and is not applicable 
in each and every case. The test of 
‘hire’ and ‘fire’ ‘has of late assumed m- 
portance. The ‘right of ‘hire’ and ‘fire’ 
under the Border Security Force Act, 
in relation to the personnel of B. S. 
Force undoubtedly vest in the Union of 
India. (Paras 8, 10, 12) 
(C) Torts —. ' Vicarious liability — 
Accident — Negligence of B. S. F. Dri- 





ver — His actinot referable to delega- 
tion of sovereign powers — Union Govt, 
liable to pay compensation. (Motor 


Vehicles Act (1939) S. 110-B). 


The State would be liable for the tor- 
tious act committed by its employee if 
the act of the employee, in discharge of 
his statutory function, is not referable 
to any delegation of sovereign powers. 
Case law discussed. (Para 15) 


Where a head-on collision took place 
between a private vehicle and a water 
tanker of Border ‘Security Force, due 
EY/FY/C383/81/VVG/LGC 
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| ALR. 
to negligence on part of the B. S. F. 
personnel driving the water tanker, and 
the act of the B. S. F. personnel in driv- 
ing the water tanker of the B. S. F. 
was not referable to any delegation of 
sovereign powers, the liability to pay 


compensation rightly rested on the 
Union Government. i (Para 19) 
Cases Referred: Chonological Paras 
AIR 1980 SC 1762 17 
AIR 1979 J & K 6 16, 18 
AIR 1966 SC 1697 13 
AIR 1965 SC 1039: 1965) (2) Cri LJ 144 
14, 18 

(1951) 2 KB 343: (1951) ' 1 All ER 574: 
212 LT 250, Cassidy . v. Ministry of 


Health 10 


S. T. Hussain, for Appellant; Z. A, 
Shah, for Respondents. 

DR. ANAND, J. :— 
directed against an award dated 3-5- 
1980, of the Motor Accidents Claims 
Tribunal, Srinagar. 

2. The case out of which this ap- 
peal has arisen relates to an accident 
which took place near Gupt-Ganga, 
Srinagar, on 3rd March; 1977. Respon- 
dent No. 1 was driving a truck, bearing 
registration No: JKA 4347. The said 
truck had a head on collision with vehi- 
cle No. JKB 3465, coming from the 
opposite direction, and being driven by 
Daulat Singh respondent No. 3. Re 
spondent No. 2 is the :owner of truck 
No. 4347. As a result of the accident, 
respondent No. 1 received some injuries 
and the truck- was extensively damag- 
ed. According to the claimants, the ac- 
cident was caused due to rash and negli- 
gent driving of respondent No. 3. The 
ease of respondant No. 3 and the ap- 
pellant, before the Motor Accidents Tri- 
bunal, on the other hand, was thatthe 
accident had occurred due to the negli- 
gence of respondent No. 1 and not due 
to the negligence of respondent No. 3, 
It was, however, not disputed that re- 
spondent No. 3, a driver of the B. S. F. 
was an employee of the Union of India, 
the appellant. From the pleadings of 
the parties. the following issues were 
framed by the Tribunal on 18-11-1977: 


l. Was the accident which resulted 
in causing damage and injuries to the 
applicants vehicle and to him re 
spectively caused by rash and negli- 
gent driving of non-applicant No. 1. 
O. P. Applicant. i 

2. If the issue No.'1 is proved in 
affirmative, to how much compensation 
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the applicant is entitled to and from 
whom and in what proportion.? O. P. 


Applicant. 
3. Relief. 
3. The learned Tribunal on an ap 
preciation of evidence decided issue 


No. 1 in favour of respondants 1 and 2 
and held that the accident, which had 
resulted in injuries to respondent No. 1 
and damage to vehicle No: JKA 4347, 
was caused by the rash and negligent 
driving of respondent No. 3. While de- 
ciding issue No. 2 also in favour of re- 
spondents 1 and 2, the Tribunal held 
that an amount of Rs. 15,000/- was pay- 
able, as compensation, to respondents 1 
and 2 by the appellant, the employer 
of respondent No. 3. 

å. Mr. S. T. Hussain, learned coun- 
sel for the appellant has not questioned 
the findings of the Tribunal on issue 
No. 1 at all and rightly so. Therefore 
without referring to the evidence on 
the record which, in our opinion, justi- 
fies that finding, we confirm the finding 
of the Tribunal on issue No. 1. 


5. Learned counsel for the appellant 
has, however, urged that since respon- 
dent No. 3 a driver of the Border 
Security Force, is an employee of a 
statutory force, no liability, in tort, 
could be fastened on his principal, the 
Union of India, and therefore the di- 
rection of the Tribunal, while deciding 
issue No, 2, that the payment of com- 
pensation would be made by the ap- 
pellant was erroneous. Learned coun- 
sel has not questioned the auantum of 
compensation awarded but only the Ha- 
bility of the appellant to pay it. 


6. The precise argument of Mr. Hus- 
sain is that the Union of India is not 
liable for tortious act of its “statutory 
employees” because such statutory em- 


ployees are not “employees of the 
State in the traditional and ordinary 
sense of the term”. It is urged that 


-© since the Border Security Force, is .a 
creation of a statute and its employees 
are governed by the said statute, there- 
fore, the relationship of “master and 
servant” between the personnel of the 
B. S. F. and the Union of India, in so 
far as vicarious liability in tort is con- 
cerned, does not exist. Learned counsel 
has relied ‘upon a note, appearing in 
the Modern Law Review (1953) at 
page 97 in support of his argument. 

7. Admittedly no such defence, as is 
now sought to be raised. was pleaded 
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by the appellant in its written state- 
ment before the Tribunal and no issue 
was struck by the Tribunal on that 
question and therefore the appellant 
cannot be allowed to assail the Award 
on the basis of that defence, for the first 
time in the appeal More so, because 
whether or not respondent No. 8 is an 
employee of the appellant and whether 
or not the accident was caused during 
the course of his employment are mixed 
questions of law and fact and had to be 
specifically pleaded and proved and can- 
not be allowed to be raised in the ap- 
peal for the first time. We also find, 
from what follows, that the argument 
of the learned counsel, has even other- 
wise no merits or substance. 


8 The facts are not in dispute. It 
is not disputed that respondent No. 3 is 
a driver of the BSF. It is also not dis- 
puted that the accident took place dur- 
ing the course of his employment with 
the B. S. F. It is further not disputed 
that the act, during the course of which 
the accident took place, is not referable 
to the exercise of any sovereign powers 
delegated to respondent No. 3 by the 
Union of India. The contention of Mr. 
Hussain is that since respondent No. 3 
is a “statutory employee” and is govern- 
ed and controlled by the Border Secu- 
rity Force Act. the Union of India can- 
not be fastened with the liability for 
his tortious acts because the Union of 
India has ‘no control’ over its statutory 


employees. The argument is . miscon- 
ceived. The Border Security Force 
Act, no doubt regulates the work- 


ing of the force and the allied mat- 
ters, but merely because of that, the 
personnel of the BSF do not lose their 
status of being employees of the Union 
of India. The B. S. F. Act itself starts 
with the preamble that the BSF is a 
force of the Union of India. Section 5 
of the B. S. F. Act lays down that ‘the 
general superintendance, direction and 
control of the force shall vest in and 
be exercised by the Central Govern- 
ment’. Thus, the fallacy of the argu- 
ment of Mr. Hussain is exposed by 
Section .5 of the Act itself and it is 
futile to urge that the Union of India has 
no control over the personnel of the 
BSF. i 


9. Mr. Hussain has next urged that 
the nature of the duty of the personnel 
of the force being original the Union 
of India has no control over the man- 


i 


62 J&K. | 


ner in which such statutory employees 
perform their duties and in the absence 
of the control iover the mode of work- 
ing of its employees, the Union of India 
cannot be fastened with any liability 
in tort for the acts of its employees. 
This argument, though attractive, does 
not bear closer! scrutiny. 
t 

10. The importance, to the element 
of ‘control’, which Mr. Hussain wants 
to extend in such cases is not justified. 
For a long time, no doubt, the test for 
determining the relationship of master 
and servant was that of ‘control only’ 
but this ‘control’ test was the product 
of a primitive, society, where the em- 
ployer had the competence to instruct 
the workman as to the methods to be 
followed in the performance of his 
work. In the! recent years, however, 


with the advahcement of science and 


technology, the ‘control’ test to deter- 
mine the relationship of ‘master and 
servant’ has fallen into disrepute and 


the old test of ‘control’ cannot be stri- 
ctly applied in each and every case. 
Right of control remains an important 
factor in those cases where it can be 
applied but it| is not the only matter 
to be taken into account to determine 
the existence of the relationship of 
master and servant. The test of ‘hire’ 
and ‘fire’ has of late assumed more im- 
portance. The right of ‘hire’ and ‘fire’ 
under the BSF Act, in relation to the 
personnel of the BSF, undoubtedly 
vests in the Union of India. If it was 
only the ‘control’ test which was to 
be applied in levery case, then the 
house surgeons and medical assistants of 
State owned hospitals cannot be re- 
garded as servants of the State and 
consequently the State cannot be held 
liable for the torts committed by these 
doctors. Same would be the position 
with the Engineers employed by the 
Municipal Corporation because no in- 
structions can e given by the Health 
Authorities to {the surgeons a8 to the 
manner in which the operation should 
be performed [nor can the municipal 
corporations control the methodology 
employed by its engineers in carrying 
out their duties. Nonetheless, it is 
well settled that the Health Authori- 
ties or the Municipal Corporation, as 
the case may be, is liable for the tor- 
tious acts of its employees committed 
during the course of their employment. 
In Cassidy v. Ministry of Health, (1951) 


{ 
l 
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2 KB 343, where the ; plaintiffs hand 
was rendered useless by the negligent 
post-operational treatment given by 
the house surgeon and others, it was 
held that though the jauthorities had 
no control over the method of working 
of its employees, yet, this lack of con- 
trol did not absolye them of their 
vicarious liability for the torts commit- 
ted by its employees.. Dennins, L. J. 
observed : 
Seactscics Whenever hospital authorities 
accept a patient for ‘treatment, they 
must use reasonable care and skill to 
cure him of his ailment. The hospital 
authorities cannot, of course, do it by 
themselves; they have no ears to listen 
through the stethoscope, and no hands 
to hold the surgeons knife, They must 
do it by the staff they employ: and if 
their staff are negligent in giving the 
treatment, they are just as liable for 
the negligence as is anyone else who 
employs other to do his duties for him 
therefore, | follows that a 
master is responsible not merely for 
what he authorises his servant to do 
but also for the way in which the ser- 
vant does it. Thus, the nature of em- 
ployment determined the extent of the 
applicability of the test of ‘control’. 
12. In view of what has heen said 
above. I am of the opinion, that the 





relationship of master and servant 
exists between Respondant No. 3, a 
driver of the BSF and the appellant, 


Union of India and thei argument to the 
contrary has no merit, 


13. Under what circumstances, gene- 
rally, is a master liable for the torti- 
ous act of his servant’ was considered 
by the Supreme Court of India in Sita- 
ram Motilal Kalal v. Santanuprasad, 
Jaishanker Bhatt, AIR 1966 SC 1697, 
The court observed: (at p. 1704) 


“A master is vicariously liable for 
the acts of his servant acting in the 
course of his employment, For the mas- 
ter’s liability to arise, the act must 
be a wrongful act authorised by the 
master or a wrongful and twnauthorised 
mode of doing some act authorised by 
the master. The driver of a car taking 
the car on the master’s business makes . 
him vicariously liable if he commits an 
accident, But it is equally well settled 
that if the servant, at the time of the 
accident, is not acting within the course 
of his employment but is doing some- 
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thing for himself the master is not 
liable. There is a presumption that a 
vehicle is driven on the master’s busi- 
ness and by his authorised agent or 
servant but the presumption can be 
met.” 


14. The question 
cumstances is the Union of India lable 
for the tortious act of its servants has 
also been debated a number of times 
before the Supreme Court and other 
courts in the country. In Kasturi Lal 
Ralia Ram Jain v. State of U. P., AIR 
1965 SC 1039 their Lordships observed: 
{at p. 1046) 


"There is a material distinction be- 
tween acts committed by the servants 
employed by the State where such acts 
are referable to the exercise of sove- 
reign powers delegated to public ser- 
vants, and acts committed by public 
servants which are not referable to 
the delegation of any soverign powers. 
If a tortious act is committed by a pub- 
lic servant and it gives rise to a claim 
for damages, the question to ask is: 
was the tortious act committed by the 
public servant in discharge of statutory 
functions which are referable to, and 
ultimately based on, the delegation of 
the sovereign powers of the State to 
such public servant? If the answer is 
in the affirmative the action for dama- 
ges for loss caused by such tortious act 
will not lie. On the other hand, if the 
tortious act has been committed by a 
` public servant in discharge of duties 
assigned to him not by virtue of the 
delegation of any sovereign power, an 
action for damages: would lie. The act 
of the public servant committed by 
him during the course of the employ- 
ment is. in this category of cases, an 
act of a servant who might have been 
employed by a ‘private individual for 
the same purpose......... " 


15.. Thus, so far as the liability of 
the State for the tort committed by 
its servant is concerned, it stands con- 
cluded by the Supreme Court that if 
the act of the employee of the State, 
in discharge of his statutory functions. 
is not referable to any delegation of . 
sovereign powers, the State would be 
liable for the tortious act committed 
by him in the same manner in which 
an ordinary master is liable for the 
tortious act of his servant, commmitted 
during the course of his employment, 


under what cir- - 
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16. A somewhat similar argument, 
as has been raised by Mr. Hussain, was 
raised before this court earlier also in 
Union of India v, -Miss Savita Sharma, 
AIR 1979 J&K 6, repelling the argu- 
ment, it. was observed by Mir J., speak- 
ing for the court: (at Pp. 8 and 11) 

“Mr. Salaria next vehemently argued 
that the Union of India, appellant 
No. 1 was not responsible and could 
rot be asked to give compensation to 
the respondent because the driver of 
the military vehicle appellant No. 2, 
was performing statutory duty in ex- 
ercise of the sovereign powers delegat- 
ed to him by the competent authority. 
He contended that the vehicle was be- 
ing driven by appellant No. 2 to the 
Railway station to bring therefrom 
Jawans of the army to the Unit Head- 
quarters. He argued that this was a 
statutory duty being performed by 
appellant No. 2 and neither the driver 
nor the Union of India could be held 
liable to pay damages or compensation 
as the act of the driver during which 
the accident took place was being per- 
formed by him in exercise of the 
sovereign power.” “Even if it be 
conceded that the driver of the truck 
Pillai, was driving the motor vehicle in 
question io Railway Station to bring the 
Jawans to Unit Headquarters, it could 
not be said that the statutory duty he 
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was performing was referable to the 
exercise of the delegated sovereign 
powers.” 


17. Mr. Hussain has attempted to 
get over this authority and the Sup- 
reme Court Judgment (Supra) by urg- 
ing that the point raised by him in the 
instant appeal was not “fully” consider- 
ed in those cases. Apart from the fact 
that the assumption made by Mr. Hus- 
sain is wholly unjustified, and the point 
raised by him has no substance, other- 
wise too AIR 1980 SC 1762 is a 
complete answer to the argument 
of Mr. Hussain. It was observed by 
Krishna Iyer, J.......... (at p. 1764 and 
1765). í 

“Every new discovery or argumen- 
tative novelty cannot undo or compel 
reconsideration of a binding precedent 
Sakae It is wise to remember that a deci- 
sion does not lose its authority mere- 
ly because it was badly argued, in- 
adequately considered and fallaciously 
reasoned.” 

18. I must; however, hasten to add 
that AIR 1965 SC 1039 and AIR 1979 


Se ae ge 
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J & K 6 (supra) were neither badly 
argued, inadequatély considered nor 
fallaciously reasoned.” 

19. In the- instant case, it was neither 
pleaded nor even “urged on behalf of 
Union of India! that the act of _Tespon- 
dent No. 3 in driving the water tank-of. 
the BSF was referable toany delegation 
of sovereign powers. In fairness to Mr. 
Hussain it must be recorded that the 
learned counsel conceded that the act 
during the course of which the accident 
took place was not at all referable to 
the delegation lof any sovereign powers. 
The learned (Tribunal in my opinion 
was therefore right in holding that the 
Union of India! the principal of Respon- 
dent No. 3 was vicariously liable for 
the tortious act committed by respon- 
dent No. 3 and as such the fastening of 
the liability on the Union of India. for 


the payraent; of compensation, was 
absolutely correct. 

20. Before | parting with the judg- 
ment, I would) like to deal with the 


vote appearing in the Mordern Law 
Review (1953), relied upon by Mr. Hus- 
sain. That note does not suggest or cup- 
port what Mr. Hussain has urged at 
the bar. There is nothing in that note 
to show that the author opined that 
relationship of master and servant does 
not exist between the Crown and the 
police personnel, who are governed by 
a statutes. Asla matter of fact, the au- 
thor of the note, has advocated that so 
long as the Crown’s vicarious liability 
for its servant exists, It would be in the 
public interest ‘that | the claim of the 
Crown for the loss of service of its em- 
plovees, “caused due to negligence of 
others, should! also be admitted in order 


to “cast no doubt on the scone of the 


former’s liability”. The author at no 
stage disputed the vicarious liability of 
the Crowr for the tortious acts of its 
statutory - servants, committed during 
The course of latters employment. The 
note, therefore, runs counter to all that 
has been urged by Mr. Hussain and the 
reliance on the. said note is absolutely 
misplaced. | 





21. For what has been stated above, 

this appeal fails and is dismissed with 
costs, Counsel fee Rs. 150/-. 

| Appeal dismissed. 


| 
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; G. M. MIR, J. 
Jammu and Kashmir Road Transport 
Corporation, Plaintiff v. M/s. 3-A. Enter- 


prises and others, Defendants. 
Civil Orginal Suit No. 5 of 1977. D/- 


~~ 14-11-1980. 


(A) Jammu and Kashmir Limitation 
Act (9 of 1995- Smvt). S. 19 — Dis- 
honouring of Cheques — It would not 
amount to an acknowledgment within 
meaning of Sec. 19. (Case law discuss- 
ed). (Para 11) 

(B) Evidence Act (1 of 1872), Ss. 101 
to 104 — Dishonouring of cheques — 
Onus to prove whether they were issued 
under mistake of fact and misrepresen- 
tation lies on the person issuing them. 


(Para 3) 
Cases Referred: Chronological Paras 
AIR 1971 Pat 278 10 
AIR 1967 SC 1118 10 
AIR 1956 Bom 553 10 


M. L. Bhat for J. N. Bhan, for Plain- 
tiff, R. N .Koul, for Defendants. 

JUDGMENT :— This isa civil suit 
for the recovery of Rs. 1,15,000/- from 
the deferdants the basis being that the 
plaintiff has been supplying trucks to 
the defendants’ firm for use in its 
Undertaking at Gantamulla, Barmulla, 
to execute some works there, The plain- 
tiffs suit was that the defendants used 
the trucsxs of the plaintiff from 6-92-73 
to 22-6-1974 and the total hire of vehi- 
eles during this period came 
amount of Rs. 1,41,000/-. The 
dant, however, paid Rs. 6000/- 
initial payment. Subsequently defen- 
dant issued a cheque for Rs. 30000/- 
which wa: cashed by the plaintiff. ‘Thus 
the total payment made came to Ru- 
pees 35,000/-. The defendant then again 
issued two cheques on, Bank of India, 
one for Rs. 30,000/- and the other for 
Rs. 50,000/-, the first cheque was dated 
19-3-1974 and the 2nd was dated 19-8- 
1974. Both these cheques on being pre- 
sented for payment were dishonoured. 
The cheque for Rs. 30,000/- is Anaex- 
ure-A, attached with the plaint but 
with regerd to the other cheque for Ru- 
pess 50,000/- it was said that the same 
was not available with the records of 
the plaintiff. It is claimed that the 
plaintiff informed the defendant that 
both the cheques have been dishonour- 
ed but the defendant made no pay- . 
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